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608 Shaikh Sidhi v. Shaikh Chakari 612 | Mohan Lalji v. Tikait Sri Gordhan 
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y: Chandra Pandit 5 I 4731 200 Bhaiya Janki Pershad Singh v 
161 | Golab Chand v. Janki Koer ... | 20 650 Bhaiya Dwarka Pershad Singh «| 20 73 
162 | Durga Sundari Sen Gupta v. Ram- 209 | Ram Nath Singh v. Basanta 
: krishna Poddar 21 714 Narain Singh | I9 680 
166 | Keshwar Bhagat v. Sheo Prosad 214 | Nistarini Debi v. Rai Mohun 
Lal s 21 415 Biswas 20 576 
170 | Banko Behary Das v. Krishna 220 | Nilmadhub Mahta v. Raj Kishore 
` Chandra Bhowmick w | 2L 419 Das 21 413 
174 | Abinas Chandra) Chowdhury v. - | 223 | Abdul Jalil v. Amar Chand Paul... | ZI 610 
-Purnananda Khan . wa | 2I 420] 228 | Abdul Gofur v. Sheikh Jamal ... | ZE 90 
(C).—17 CALCUTTA WEEKLY NOTES, rrom 30ra Juns ro 818 Supremper, 1913. 
naka anana namm ag a aame oaaae a a aaa e Taaa aa a on 
t w O a. on} 6 p] 
BE Pes |38 LEG 
2 = HU wo © T A'S aos 
n ai Names of Parties. BE ER Pa Names of Partios, RS an 
oF Socal oF saa 
Wes h om | We RP om 
a Oo 2 lin . bal 
Vi. PF. y. P. 
918 | Gulabsingh v. Raja Seth Gokuldas | 19 521 | 980 | Syed Mukhtar Ahmad v. Rani 
929 | Prosad Chander De v. Corporation Sunder Koer ow | [9 815 
of Oalouttia To be re- | ‘964 | Nagendra Nath Mukerjee v. Probal 
ported, Chandra Mukerjee na | 18 394 
932 | Harifullah Gani v. Benode ‘Behary 970 | Indian General Navigation and 
Mandal 19 657 Ry. Co., Ld. v. Gopal aa 
983 | Srimaty Trinayani Dassi v. Krishna- Guin I9 756 
; lal De 14 724 | 974 | Kali Kumari v. Bachhan Singh .. 19 873 
937 | Abdul Majid Khan v.- Munshi 976 | Panchu Mondal v. King- Emperor 19 948 
Narul Huq 19 945 fÍ 978 | Purva Chandra Kundu v, Hachan- 
939 | Satish Chandra Roy v. King-Em- ali Chowkidar - 20 750 
peror «| 19 956] 979 | Charu Chandra Ghosh v King- 
941 | Subed Ali v. King-Emperor „| I9 706 Emperor a | 20 187 
944 Basunta Kumari Dasi v. Mohesh 980. | Ahmed Husain v, Emperor | 20 622 
- Chunder Saha 19 541| 981 | Mathura Prasad v. Sheikh Muham- 
948 | Sheikh Basiruddi v. Sheikh Khairat -| mad oe | IZ 844 
Ali _ a | 20 618] 984 | Dursan Singh v. Bhawani Koer ... | 19 974 
949 | Kunwar Brijraj Singh v. Kunwar 989 | Sasi Bhusan Das v. Rasik Lal Ray 15 583 
Sheodan Singh 19 826] 991 | Keshuh Lall Pyne v. Racha Raman 
959 | Bhajan Behary Shaha v. Girish Nundy we | 20 717 
@@handra Shaha saa | FO 4101 996 | Hari Lal v. Prayag Ram 19 553 
999 | Sitaram Sivami v. Kalandi Patra | 13 127 
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dee 
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{C),—17 CALCUTTA WEEKLY NOTES, 1913-~coneld. 6 
= Beni a bes Sein a Waa aaa Lake pe aga ngk . 
n$ wind Jos wia g 
d & 4 ° 4 RS 3 = | SAS 
ae : ; Ag gS lew . A'S. 08 
m £ Names of Parties. & 8 É = ne Names of Parties. 2SH K 
D 4 og a E oa 
Yo BRR | Bs BESS 
my Lo) = oO > 
7 ve aR v. PB 
1001 | Jagat Ohandra Dutta v. Collector 1098 | Luchmi Narain Bhairadan v. 
of Chittagong 18 551 Hoare Miller & Oo. I 217 
1004 | Abdulla Mondol v. King. Emperor 19 953 | 1101 | Ramoni Mohan Ray v, Sheikh 
1006 | Joopoody Sarayya v. Pulavarti Kalimuddi 17 682 
Lakshmanaswam, 19 513 |1105 | Sheikh Chand Pramanik y. Romoni 
1013 | Bijo¥ Chand Mahatap v. Kali Pada Mohan Ray 17 698 
Chatterjee 20 78 | 1108 | Srimantu Bagdi v. Bhagwan Jalia 19 893 
1016 | Ramadin Rai v. Dhunwanti Koer | 15 624 | 1110 | Vaithinatha Pillay vs King-Em- 
1018 | Buzlal Ghani Mia v. Adak Patari I9 896 peror 21 269 
1022 | Sheo Narain Ray v. Mokshoda 1129 | Ram Chundra Saha v. Haji Meah 
| Das Mittra „| I9 878 Haji Abdullah 21 171 
1025 | Bissonath Prosad Mahta v. 1130 | Ead Ali v. Lal Bibee 20 138 
! Brindesri Prosad Singh 17 577 |1132 | Ramnandan Prosad Singh v. Em- 
1029 | Bhaiya Janki Pershad Singh | y! peror 20 623 
Bhaiya Dwarka Pershad Singh | 20 73 | 1134 | East Indian Railway Company at 
1089 | Sarja Kumar Karforma v. Sm. Calcutta v. Babu Madho Lal .. | 19 678 
A Pramada Sundaree Debi Sea | 20 829 | 1135 | Radha Charan Das v. Sharfuddin 
1043 | Mohendra Prosad Singh v. Nanda ; Hosain ‘us 
Prosad Singh | 20 183 al 
1045 | Ram Ohunder Bajpye v. Rakhal | 1141 | Gobinda Chandra Babajee, In the | \ To be re- 
Das Mikerjee we | 20 157 | goods of a | (Ported. 
1053 | Shazadi Bibi v. Sheikh Jamal ...| 21 90 
1057 | Jogesh Chandra Ray v. Yakub Ali | 2E 111 į 1143 | Debnarain Dutt v. Ramsadhan 
1060 | Kalanund Singh v. Qir Prosad Mondal 20 630 
Das I9 901 | 1149 | Srimati Basanta Kumary v. Nanda 
1062 | Gopeshwar Misra v. Durgamani Ram Kaibarta Dass 20 350 
Baishnabi . 21 200 | 1151 | Secretary of State for India in 
1064 | Makham Das Kuli v. Ram Chandra Council v. Purnendu Narain Roy] 18 939 
Gosswami 18 372 | 1159 | Raja Kamaleshwari Pershad Singh 
1066 | Aftab Chowdhury v. ‘Asokhadem 20 315 v. Kanhari Singh 20 171 
1068 | Nayan Singh v. Ajit Lal Ohdar ... | 20 294 | 1161 | Nilmadhab Parki v. Hara Proshad 
1070 | Bidya Prosad Narain iagh. v. Parhi 20 325 
Asraf Singh . 20 269 | 1165 Kuawar Partab Singh v, Bhabuti 
1073 | Durga Nath Paramanick v. Singh 21 288 
Rajendra Narain Saha san | 20 363 | 1173 Kasa manik Bibi Ahmodi Begum 
1077 | Emperor v. Sheikh Neamatulia... | ZI 186 v. Mahasay Taraknath Ghose . 21 233 
1081 | Jhalku Tewari v. King-Emperor.,, | ZI 382 | 1189 | Ramkishore Kedarnath v. J ai- 
1084 | Ratnendro Lal Mitter v. Corpora- narayan Ram wa 1 20 958 
tion of Calcutta 21 169 | 1195 | Golap Chand v. Janki Kuar .. | 20 630 
1085 | Ram Singh v. Musammat Turse 1201 | Jamla Singh v. E. J. Kingsley-... | ZI 224 
Kunwar 20 967 | 1207 | Rajani Binode Chackerburtty v. 
1088 | Prabhabati Dassi v. Taibatunnessa All India Banking & Insurance 
Chowdhuraui “ 20 664 Co., Ld., Lahore To-be ren 
1092 | Srimati Krishna Promoda Dassi orted, 
y. Dwarka Nath Sen sa | 20 654 | 1209 | Bissar Misser v. Emperor avs O 229 
1218 | Autar Singh v. Emperor we | 21 882 
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K Table 5 
: MADRAS HIGH COURT. . 
e 
ki (A). nee ÈL R., MADRAS SERIES, FROM Jury TO SEPTEMBER, 1913. z 
gr ` | pid [eo tp fo of 
aa 42o jas JAS 
-2 A aq +05 a Aa HA 
= À Names of Parties. SH = Pa 5; Names of Parties. 2. 8 É = 
ote Edua [ens N £305 
HA BP GH [DHA Reon 
LAN © a Oo 
Vv. P. Vv. P. 
295 | Ganesha Row v. Tuljaram Row ... | IQ 515 | 378 | Sevugan Ohetty v. Krishna 
304 | Govinda Panikker v. Nani ww. {| 2I 211 Aiyangar as | I3 268 
308 | Ganapathi Bhatta, In re `~. | EQ 810} 880 | Achutha Menon v. Sankara Nair 12 1007, 
815 | Muthia Moopan, In re 21 159] 383 | Anant Hrazu Garu v, Narayanarazu 
321 | Sessions Judge of Coimbatore y. Garu -| I3 96 
Immudi Kumara Kangaya Man- 885 | Pakrichi v. Kunhacha 13 236 
tradiyar 17 410} 3887 | Assistant Sessions Judge, North 
325 | Avalappa Naicker v. Murugappa Arcot v. Ramammal we | I3 275 
; Chettiar 18 49] 892 | Muthiah Chetty, In re we | I3 286 
348 | Raghunatha Chariar v. Sadagopa’ 395 | Rajah Bammadevara Venkata 
Chariar 12 353 Narasimha Naidu Bahador v. 
363 | Venkatachala Reddi v. Rangiah Subbarayudu 12 436 
Reddi ws | IZ 372] 402 | Bava Jeer Chetti v. Bava Renga- 
857 | Budrudeen v. Gulam Moideen ...| 12 562 sami Chetti 12 618 
862 | Veeraiyan Chettiar v. Ponnusumi 410 | Neechooh Paru Amma v. Obåtha- 
i Chettiar we | I2 421 .| nadath Kaldsseri Kunhikandan | 12 765 
864 | Ramados v. Hanumantha Rao ..| IZ 449] 414 | Sahib Thambi Marakayar v? Hamid 
370 | Karuthappa Rowthan v. Bava Marakayar 12 1036 
Moideen Sahib 12 542] 418 | Ambalam Pakkiya Udayan v. 
873 | Hanumanlu Pantulu v, Secretary Bartle w | [3 599 
of State for India in Council .. | 15 876} 425 | Narayana Katti Goundan v, 
375 | Vydinadiex v. Krishnaswamilyer | 19 665 Pechiammal 15 206 
. (B).—25 MADRAS LAW JOURNAL, From Jury to SEPTEMBER, 1913, 
Wes = sa F : 
aa wig TAS | | pid 
or a a ie Cog 
P E Names of Parties. S ade > E Names of Parties. 98d 
ae garg | 3A ged 
bos ih BESS | ga ERSS 
J S 8 
Pi o Py O 
v. P. h v. P. 
1 | Sheik Mearan Saib v. ere 17 | Venkata Narasimha Naidu v. Sub- | 
Mudaly 21 703 barayada 12 436 
8 | Godihal -Karibasavana Goud v. 24 | Ramana Gounden v. Ramalinga 
Nandanaram Veerabhadrappa... | IG 14 Mudaliar 20 827 
8 | Arthanari Goundan v. Ramasami , 27 | SriNarain v. Lala Raghubans Rai 17 729 
: Goundan . | 20 304 28 | Kunwar Raghnobir Singh v. Moti 
15 | Duvvada China-Jagayya Oowdary Kunwar 17 766 
v. Probha Narasimham . | 20 832 82 | Atcheyya Garu v. Seshagiri Rao... . | 20 844: 
16@mAdusumalli Suryanarayana v. 83 | Ramabrahmam v, Lakshmanna . 20 843 
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(B).—25 MADRAS LAW JOURNAL, 1918—coneld. - IN 
ag | wed jag wi 
= et 5 aO E a mari 5 aO 
Pes Parti EEEE LAE : Bag 
5 Names of Parties. gara : Names of Parties. ia 
s aaa jei E 
58 BESS | Sd BE 
© ` JA 9 A 
eens | A CCN p TEER aaan | NE et RE ne ee emang 
y v. P. v P. 
34 | Janki Poraba Singh y. Dwarka 245 | Lakshmana Iyer v. Sankaramurthi 
Pershad Singh 20 73 : Pillai 18 199 
42 | Kandappa Achary v. Vengama 248 | Artharama Rabu v- Arthapadhi... 20 952 
Naidu 20 634] 251 | Kayarohaha Pathan v. Subbaraya : 
50 | Appalaswami v. Rajah of Vizia- Thevan .. | I9 690 
nagaram . | 20 888] 256 | Vairavan Chettiar v. Avicha 
51 | Parameswara Pattar v. Breedevi. . | 20 687 f Chettiar 21 65 
86 | Azima Bibi v. Munshi Shamalanand| 17 7581 259 | Sheik Meera Sahib & Go v. Sheik 
ə 57 | Indar Sahai v. Shaiam Bahadur... | L7 760 Naina Lubbay Marcayar „| 21 £0 
61 | Hassan Baksh v. Ilahi Baksh ...| 17 744] 264 | Sitharama Chetty v. Krishnasami 
65 | Pokkunuri Balamba v. Kakaraparti Chetty we | 21 24 
Krishnayya 20 984] 276 | Sankarappa Naioker v. Rani 
91 | Saiyed Abdullah Khan v. Saiyed Naohiar uw | 2F 62 
Basharat Husain 17 737 | 279 | Eranhi Pakkran v. Pathumma 20 950 
95 | Dharani Kanta Lahiri Chowdhuri 281 | Ruthna Gramany v. Venra ondra f 
v. Garbar Ali Khan I8 17 Aiyar 21 98 
101 | Hiralal Ichhalal v. Desai Narsilal 290 | Mottayappan v. Palani Goundan... 20 924 
Chaturbhujdas 18 909 | 297 | Chairman, Municipal Council, Sri- 
104 | Kanhaye Lal v. National Bank of rangam v. Subba Pandithar ...| 20 956 
India, Ltd. 16 949 | 299 | Srinivasa Aiyangar v. Oficial : 
111 | Richard Ross Skinner v. Kunwar Assignee of Madras 21 77 
Naunihal Singh . | I9 267 | 301 Basant Singh v. Mahabir Pershad | 19 340 
119 | Secretary to the Commissioner of 808 | Abdul Khadar Sahib v. Official | - 
Salt, Abkariand Separate Reve- Assignee of Madras 20 485 
: nue v. South Indian Bank Ltd. | 20 865 | 312 | Veeraraghava Iyer v. Lakshmana : 
125 | Syed Siliman Sahib v, Hussain Iyer I8 247 
Sahib 20 418 | 315 | Korapalu v. Narayana 20 930 
'128 | Joopoody Sarayya Ñ Lakshmana. 320 | Abdul Khadar Sahib v, Official 
swamy 19 518 Assignee of Madras | 20 482 
131 | Lala Soni Ram v. Kanhaiya Lal .. 19 291 324 | Velusami Naicker v. Bommachi 
140 | Krishna Prasad Singh v. Moti Naicker ; 21 219 
Chand 19 2961 329; Appava Chettiar v. Nanjappa 
148 | Raja Debi Bakhsh Singh v. Habib Goundan 20 792 
Shah 19 526] 349 | Krishnasami Aiyar v. Chandra- < 
150 | Ganesh Row v. Tulja Rama Row 19 515 vedana 20 1005 
155 | Subba Row v. Rama Row 18 358 | 361 | Mangalasami Thevar v. Satayappa 
161 | Krishna Bhatta v. Secretary of Porandan 21 334 
State for India 21 720] 352 | Chakrapani Misro y. Sadasiva 
162 | Kariadan Kumber v. British India Sodangi 21 314 
Steam Navigation Oo., Ltd. ...| 20 546 | 354 | Ramasami Chetti v. Ramanathan 
174, | Arunachellam Chetti v. Prabhayya Chetti «| ZI 192 
Ohebti +» | IZ 5804 255 | Parathy Valappil Moideen, In re... | 21 469 
176 | Kidar Nath v. Muthu Mal 18 946| 356| Muthukrishna Aiyar v. Veera 
179 | Gulab Singh v. Raja Seth Gokaldas 19 521 Raghava Aiyar «| ZI 316 
188 | Brijraj Singh v. Sheodan Singh... | 19 826 | 360 | Inugunti Prakasa Rajaningaru | v 
198 | Raja of Kalahasti v. Maharajah Venkata Rao 21 319 
of Venkatagiri saa | 21 889] 363 | Bodi v. Venkatasami Naidu -| 21 78 
205 | Muthia Chettiar v. pee 367 | Balasubramania Chetti v. Swar- 
Chettiar 20 689 nammal 2I 32 
219 | Narayana Aiyar v. Rama Aiyar .. 20 625} 370 | Govindachetti v. Perumal Chetty 21 381 
228 | Logadapathi Chinnayya v, Kotla 
Ramanna 19 579 
= MP 
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e ` ( xi ) 
e (C).—14 MADRAS LAW TIMES, rrom JULY ro SEPTEMBER, 1913. 
NT = = > SS ai een ee See oe Se e TE 
ag lbg |as 
MEN iasg Q 
en aa jan ° 
Pee Names of Parties. Lea [be Names of Parties, 
aA Bans | B 
a LESS | Sei 
. 3 S 
Ba D Pu 
vV. P. | 
1 | Ganesha Row v. Tuljaram Row... | 19 515 176 | Palekhan Erukkapakkan v. Pa- 
7 | Joopoody Sarayya v. Pulavarti thumma 
Lakshmanaswami I9 513} 177 | Artho Rama Rahu v. Artho Padhi | 
11 | Kunwar Brijraj Singh v. Kunwar 181 | Bodi v. Venkataswami Naidu . 
Sheodan Singh I9 826} 184 Srinivasa Iyengar v, Official As- ' 
20 | Sri Sri Sri Gajapathi Kristna | signee of Madras 
Chendra Deo v. Srinivasa Charlu! 20 4451 185 , Poolakkal Kathier v. Chennagadam 
27 | Mohan Lalji v. Tikait Sri Gordhan Mammadissa 
Lalji 19 337) 187 | Chairman, Municipal Council, : 
33 | Raja Debi Bakhsh Singh v. Habib Srirangam v. Subba Pandither 
Shah we | I9 526] 189 } j Ranganatham Chetty v. Lakshmi- 
37 | Tekait Krishna Prasad Singh v. ammal 
Moti Chand „| IQ 296} 194} Ramaswami Chetty v. Ramanathan 
44 | Nelatoorn Venkatarangacharyuln _ Ohetty 
v. Nedathur Kristnamacharyulu | 20 515 | 194 | Thathara Nannabha Chetty v 
46 | Varadarajulu Chettiar v. Pattra - Kuppall Kristnammal oes 
Narayanaswami Chetty 20 518} 195 | Medapati Ammireddi, In re Sea 
48 | Khan Sahib Bangi Abdul Kader 196 : Balasubramania Ohetty v. Swarn- 
Sahib v. Official Assignee of | ammal tae 
Madras i 20 482] 199 | Inturi Nagiah v. Ariparala eVen- 
51 | Khan Saheb Bangi Abdul Kadhar i '  katarama Sastrulu 
| Sahib v. Official Assignee of | | 00 | National Bank of India, Lid. v. 
j Madras 20 485 Sal Kothandarama Ohetti s 
55 | Gulabsingh v. Raja Seth Gokuldas | 19 521] 223 | Parathy Valappil Moideen, In re 
64 | Thakur Basant Singh v. Mahabir 224 | Kristnaswami Iyer v. Ohandra. | 
Pershad | 19 340 wadana Wis 
70 | Muthia Chettiar v. Ramasami : 225 | Kotagiri Venkataramanujam v. 
Chettiar 1 20 689 Patibanda Basavayya 
83 | Chiman Lal v. Hari Chand .. | 19 669! 229 | Veluswamy Naiker v. Bommachi 
89 | Narayana Aiyar v. Rama Aiyar ... : ZO 625 Naiker 
96 | Veoraraghava Aiyar v. Muga Seit . 20 704] 283 ; Kristna Hande v. Padmanabha 
110 | Bhaiya Janki Pershad Singh v. Hande 
Bhaiya Dwarka Pershad Singh | 20 78} 235 | Solai Gounden, In re 
117 | Appavu Chettiar v. Nanjappa | 237 | Veerappa Chetty v. Kadiersan 
Goundan | 20 792 Chetty 
131 | Kesari Venkatasubbiah v. Secre- .249 | Suryaprakasaraya Modaliar v. 
tary of State for India | 20 804 Matheson’s Coffee Works ise 
187 | Kariadan Kumber v. British India | 259 | Sri Raja Venkata Narasimha Appa 
Steam Navigation Co., Ltd. ... | 20 546 ` Row v. Sri Raja Parthasarathy 
146 | Kandappa Achary v. Pathipati Appa Row 
Vengama Naidu 20 634] 263 ; Vaithianatha Pillai v. King-Em- 
150 | Official Assignee of Madras v. peror 
Annapurnammal 20 901] 299 | Kunwar Partab Singh v, Bhabuti 
157 | Vadlamaneti Srinivasa Dikshatuln Singh 
v. Vadlamaneti Venkatramiah 805 | Ponnuswami Chetty v. Narayana- 
Pantula «| ZO 908 swami Chetty 
160 | Muthia Chetty v. Suppan Servai 20 914] 310 | Lodd Govindass Kristna Dass v 
163 | Remkishore Kedarnath v, Jai- Rukmani Bhai 
narayan Ramrachhpal | 20 858] 314 | Batcha Sahib v. Abdul Gnnny 
173 | Net Ram Singh Y. Musammat i 317 | Kamakshamma v. Emperor 
Tursa Kunwar tee 967 
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QO . D 
> ea èo 2> to bo 6 
ale fas |z. A ag 
kaka , aUa gz BY gS 
wi Names of Parties, S83 oJ ae Names of Parties. 2R E "4 
SE | FEREG TEK 
b BESS | ga TEE 
& ò A Ò e 
; Vas Pe ` vV. P. 
509 | Chiman Lal v. Hari Chand «| IQ 669 | 649 | Medam Subbanna Chetty v. Yelkur 
615" Kunwar Brijraj Singh v. Kunwar Ramachandriah 20 917 
Sheodan Singh I9 826} 649 | Kanappa Chetty v. Annamalai 
525 | Veerappa Chetty v. Kadiresan - Chetty . | 20 919 
Chetty 20 385 | 650 | Mottayappan v. Palani Goundan | 20 924 
536 | Mohan Lalji v. Tikait Sri Gordhan | 655 | Korapalu v. Narayana 20 930 
Lalji 19 387] 658| Net Ram Singh v. Mubammai 
542 | Gulabsingh v. Raja Seth Gokuldas | 19 521 Tursa Kunwar 20 967 
551 | Sri Rajah Bonuvadevera Venkata “661 | Ramkishore Kedarnath v, Ja ai- 
Narasimha Naidu v. Ramamma | IG 208 ; narayan Ramrachpal , 20 958 
558 | Baijnath Ram Goenka v. Nand 4 672 | Poolakkal Kattur v. Chennagadam 
. Kumar Singh I8 956 Mammadissa wa | 20 976 
854 | Syed Siliman Sahib v. Bontala 673 | Pakkai v. Pathumma 20 950 
Haman Sahib .. | 20 418 | 674 | Thungavelz Chetty v. Mangathaye - 
556 | Syed Batcha Sahib v. Emperor ... | 18 675 Ammal | 2I 21` 
567 | Rajarama Aiyar v. Ramaswamy 76 | Sitarama Chetty v. Cotta Krishna- 
| Aiyar I9 660 sami Chetty 21 24 
558 | Kariadan Kumber v. British India 682 | Shaik Meera Sahib v. Shaik Nainar| 
Steam Navigation Co, Lid. ... | 20 546 Lubbay Marcayar 21 30 
566 | Raja Debi Bakhsh Singh y. Habib ‘| 685 | Balasubramania Chetti v. Swarn- 
: Shah 19 526 - ammal „| 2I 32 
571 | Joopoody Sarayya v. Pulavarti < | -687 | Artharama Rabu v. Artha Padhi | 20 952 
Lakshmanaswamy - m | IQ 518] 690 | Ranganatham Chetty v, Lakshmu 
575 | Ganesha Row v. Taljaram Row... | 19 516] - Ammal |} 21 15 
581 | Muthusamier v. Sree Sreemetha. 695 | Krishnasamy Iyer v. Chandra. 
nithi Swamiyar 19 694 vadhana 20 1¢05 
588 | Narayana Aiyar v. Rama Aiyar... | 20 625 | 696 | Mangalasami Thevar v. Satha- 
595 | Chinna Pillai Ohinna Thirnven- yappa Povandan «| ZE 334 
katachariar v. Sellappa Nattan | 20 638] 696 | Kannappa Naicker v. Emperor ... | 21 383 
596 | Parameswara Pattar v. Viyathen 697 | Pokkunuri Balamba v, Kakara- 
| Sreedevi 20 637 parti Krishnayya n. | 20 934 
600 | Kandappa Achary ev, Pathipati 715 | Mare Gowd v. Emperor 21 146 
| Wengama Naidu 20 -634 | 728 | National Bank of India Ltd. v, 
604 | Isakki Ammal v. Muthusami Pillai | 2O 632 v. Kothandarama Ghetti 21 129 
605 | Veeraraghava Aiyar v. Muga Seit | ZO 704} 751 | Ruthna Gramany v. Veerabadra Ni 
618 | Muthiah Chettiar v. Ramasami Iyer 2I 96 
Chettiar 20 689} 758 | Ross v. Secretary of State for 
630 | Bhaiya Janki Pershad Singh ` v. India, in Council 19 353 
Bhaiya Dwarka Pershad Singh 20 73! 768 | Sri Narain-v. Lala Raghubans Rai 17 729 
637 | Kiladu Kotayya v. Polay aapa . 769 | Solai Gounden v. Hmperor we | 20 174 
Mallayya 19 746} 771 | Sitamraja Ramabrahmam v., A 
637 | Mohideen Kutti v. Parker . | FQ 700 Lakshmama ». | 20 843. 
638 | Thirukonam Kuppachari v. Em- 771 | Medapati Ammi Reddi, In re ...| 21 178 
peror 21 172] 772 | Venkateshaperumal Chetty v. 
639 | Rama Row v. Secretary of State Parthasarathy Iyengar „| IB 986 
for India ` 21 49] 774 | Kandada Narasimhacharyolu y. 
639 | Maharaja of Vizianagaram | v. Kamcharla Ramabrahmam 20 759 
Tirumalraya Bunchi Venkayya | 21 68] 775 ' Modukuri- Venkatraju v. Masina 
640 | Sankarappa Naicker v. Pari Ramanamma 21 258 
Naicker 21 62] 776 | Velusami Naicker v. Bommachi 
642 | Kayarohana Pathan v. Sabbaraya Naicker 21 219 
Thevan 19 690} 779 | Bodi v. Venkatasami Naidu 21 73 
645 | Sitharamraza Lingarazu v. Raja 782-| Tadikonda Buchi Virabhadrayya 
Venkatadri Appa Row 2I 36 v. Sonti Venkanna 20 “769 
646 | Elkur Ramachandriah v. Chayva 785 | Kunwar Partab Singh v. Bhabuti 
2 Papanna 21. 42 Singh 24 288 
648 Sikkinder Rowthen v. Mahomed 791 | Sri Raja Venkata Narasimha Appa ; 
Abbubaker Rowthen 21 45 Row v, Sri Raja Parthasarathy | 21 339 
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CALOUTTA HIGH COURT. 

Szcono Ovin Appeat No, 1037 or 1911. 
February 27, 1913. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
PARBATI—Prarnrive AND MAHARAJA 
-Sır RAMESWAR SINGH —Derenpantr— 
Ist panty—APPELLANTS 


i; versus 
TOOLSI KAPRI AND OTHERS— DEFENDANTS—- 


2ND paRTY— RESPONDENTS, 

Decree—Making of decree, whether alters nature of 
order— Appeal—Sutt under section 106, Bengal Tenancy 
Act—Bengal Tenancy Act (VIII of 1885), ss. 106, 
107—Dismissal for default—Order of dismissal for 
default, whether decree and appealable—Civil Pro- 
cedure Code (Act V of 1908), 8.2, O. IX, rr. 8, 9. 

The fact that a decree was drawn up ina case, 
cannot alter the nature of the order, which must 
depend upon the circumstances under which it 
was made, 


Under section 2 of the Civil Procedure Oode of 
1908, an order of dismissal for default is not open to 
a decree and is, therefore, not appeal. 


Rukmini Moyi Dasi v. Poran Chunder Bhera, 14 Ind, 
Cas. 823; 15 0, L. J. 834; 39 0, 341, referred to. 

The term “decision” in section 107 of the Bengal 
Tenancy Act implies an adjudication on the merits 
and does not include an order of dismissal of the 
suit for default. 


A suit under section 106 of the Bengal Tenancy 
Act was dismissed for default, but the Court, in 
the absence of the plaintiff, received the evidence 
ofthe defendants and expressed an opinion on the 
merits of the case, but it ultimately made an order 
of dismissal under Order IX, rule’8, of the Code of 
1908. The plaintiff did not apply under Order IX, 


rule 9, for restoration of the suit, but preferred an` 


appeal to the Special Judge who dismissed the appeal 
as incompetent: 


„Held, that the order of dismissal was nota decree 
and, consequently, not open to appeal and that the 
order of the Special Judge was correct. 


Appeal from tne decree of the Distric 
Judge of Bhagalpur, dated January 16 th 
1911, affirming that of the Assistant Settle- 
ment Officer of Monghyr, dated August 13th, 
1910. 4 

Babus Ram Ohandra Mitra, Senior Govern. 





ment Pleader and Jogendra Nath Mukerjee, for 
the Appellants. 

Babu Bipin Behary Ghose, (Junior), for the 
Respondents. 

JUDGMENT.—This is an appeal against 
an order by which the Court of Appeal below 
has dismissed an appeal as incompetent, The 
appellant was the plaintiff in a suit under 
section 106 of the Bengal Tenancy Act, 
which was dismissed for default on the 13th 
August 1910. The Court, in the absence 
of the plaintiff, received the evidence of the 
defendants, expressed an opinion on the 
merits of the case, but ultimately made an 
order of dismissal for default under rule 8 
of Order IX of the Code of 1908. The plaint- 
iff did not apply under rule 9 for resto- 
ration of the suit, but preferred an appeal 
to the Special Judge, who dismissed the 
appeal on the 16th January 1911. We are 
now invited to set aside this order and to 
hold that the appeal was competent inasmuch 
as the Court of first instance had recorded 
the evidence of the defendants and had 
drawn up a formal decree, We are of opi- 
nion that there is no substance in this con- 


` tention. 


The order, on the face of ib, purports to 
have been made and could only have been 
made under rule 8 of Order IX. As was 
pointed out by Jackson, J., in Baldeo Missar 
v. Syed Ahmed (1), and by Couch, O. J., in 
Mohesh Ohander v. Thakar Dass (2), the Court 
should not have received the evidence on 
bekal? of the defendants nor shonld the 
merits have been examined; it was also una 
necessary to draw up a formal decree 
The fact that the decree was drawn up 
obviously cannot alter the nature of 
the order which must depend upon the 
circumstances under which it was made 
Now it is clear that under section 2 of the 


(1) 15 W. R. 143. 
(2) 20 W. R. 425. 


a © 
NARAIN SINGH Y, GOPAL SINGH. 
Code of 1908, this order of dismissal for 
default is not a decree, and is not liable to 
be challenged by way of appeal. As was 
pointed out by this Court in the case of Ruk- 
mint Moyi Dasi v. Boran Ohunder Bhera (3), 
the Cede of 1908 has in this respect altered 
the pre-existing law. But much stress has 
been laid upon section 107 of the Bengal 
Tenancy Act, which, it has been argued, con- 
twols the effect of section 2 of the Civil Pro- 
cedure Code. In our opinion, section 107 
does not assist the appellants. That section 
merely, provides that a suit under section 106 
is to be tried in accordance with the pro- 
cedure laid down in the Civil Procedure Oode 
for trial of suits and that the decision in 
every such proceeding shall have the force 
and effect of a decree of a Civil Court in 
a suit between the parties; the ‘term ‘de- 
cision’ plainly implies an adjudication on the 
merits and does not include an order of dis- 
‘missal of the suits for default. The con- 
clusion follows that the appeal presented to 
the Special Judge was incompetent, and has 
“been rightly thrown out. The present ap- 
peal, consequently, fails and is dismissed with 
costs. We assess the hearing-fee atone gold- 
mohur. 
Appeal dismissed, 
(8) 14 Ind. Cas, 823; 39 C. 841; 15 O. L. J. 334. 


PUNJAB CHIEF COURT. 
Second Cıvıc Apprat No. 1920 or 1912. 
May 27, 1913. < 
Present: —Sir Arthur Reid, Kr., Chief 
Judge, and Mr, Justioa Kensington. 
NARAIN SINGH AND orners—Dsrenpants 
APPELLANTS 
versus 

GOPAL SINGH—Praintirs —Responpent. 

. Punjab Pre-emptivn Act (II of 1905), s. 12—Qwner 
of the estate —Interpr etation —Distingwrshed from owner 
in the estate—Mere house-holder in abadi not owner of 
the estate. 

A mero house-holder in the abadi of a village is not 
an owner of the estate within the meaning of section 
12 of the Punjab Pre-emption Act II of 1905. 

There is a distinction between the words ‘owner of 
the estate’ and ‘owner in the estate.’ 

Phallu v. Mukarrab, 153 P. R. 1888; Man Singh v. Dip 
Singh, 96 P. R. 1898; ‘Sham Sundar v. Sodhi Harbans 
Singh, 109 P. L. R. 1903; 78 P. W. R. 1908, Harjallu 
Mal v. Nathu Ram, 51 P. R, 1907; 38 P. L. R. 1907, 


INDIAN OASES. 


a 
{1918 


Haidar v. Ishwar Das, 22 P. R. 1906; 115 P. L. R. 1906, 
referred to. 

Second appeal from the decree of thee 
Divisional Judge, Ambala Division, dated the 
28th October 1912, reversing that of ,the 
Munsif, Ist class, Ambala, dated the 29th 
February 1912, dismissing the claim. 


Mr. Daulat Ram, forthe Appellants. 
Mr. Gokal Ohand Naurang, for the Re.” 
spondent. 


JUDGMENT.—This is a pre-emption suit 
in respect of house property in a village. 
The vendor was a Bania and the vendees 
were ainis, neither of these parties being 
members of the village proprietary body or 
having any status in the village otherwise 
than as house-holders. The plaintiff, a Jat 
proprietor, has been given a decree as pre- 
emptor by the lower Appellate Court on 
the ground that heis, and that the vendees 
are not, an “owner of the estate” within the 
meaning of section 12 (s) thirdly of the 
Pre-emption Act. 

The case is before us on second appeal by 

the vendees for whom it is urged that they 
also come within the meaning of the term 
owners of the estate’ by reason of their 
being owners of their houses in the village 
abadi. In disallowing this plea, the learned 
Divisional Judge, by whom the case was 
eventually decided in plaintiff’s favour, has 
discussed the question at some length, as he 
found himself unable to accept the contrary 
opinion indicated by his predecessor when 
ordering a remand inquiry on certain poirts 
which are not now in dispute. After hearing 
argument in favour of the vendees, we have 
no hesitation in saying that the plaintiff 
has been rightly given a decree. . 

The question involved is of some import- 
ance. Section 12 of the Pre-emption Act 
applies equally to agricultural land and to 
village immoveable property, and if the 
contention of the vendees is allowed, it would 
apparently follow that they or any other 
house-holders in the abadi would have pre- 
emptive right in the village lands in their 
alleged capacity as owners of the estate, 
We cannot agree that there is any justifica- 
tion for so extravagant a conclusion even if 
we admit the argument that the village 
abadi is part of the estate, according to the 
definition of “estate” in section 8 (1), Panjab 
Land Revenue Act. The conolusion, if 
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allowed, would strike at the root of the Pre- 
emption Act. ` 

There are no previous rulings precisely 
in point but we may refer to Phallu v. 
Mukarrab (1), and Man Singh vy. Dip Singh 
(2), as showing the view held by the Chief 
Court in corresponding cases covered by 
section 12, Punjab Laws Act. We cannot 
press these rulings too far as the language 
used in the Punjab Laws Actis not the 
same, the expression “owner of the estate” 
being there represented by the words: “‘land- 
holders or landowners” but in principle there 
is no distinction. The same principle was 
adopted in Sham Sundar v. Sodht Harbans 
Singh (8), which was, however, alsoa case 
under the Punjab Laws Act. 

Harjallu Mal v. Nathu Ram (4) has been 
quoted in support of the appellants, but any 
remarks there made bearing at all on the 
point were in the nature of obiter dicia, as 
the pre-emptor’s claim was there disallowed 
on another ground. Haidar v. Ishwar Das 
(5), referred toin that ruling, is also not 
in point as “agricultural land” is now fully 
defined by section 8 (1), Pre-emption Act. 
No definite opinion was given on the point 
now discussed in Devt Dial v. Muhammad 
Amin (6). 

It appears to us, quite impossible to give 
a strained interpretation to the term “owner 
of the estate” as including owners of houses 
in the abadi, merely because the abadi may 
be technically part of the estate. We enter. 
tain no doubt that the law was intended to 
exclude mere house-holders, and we do not 
even think that a pedantically literal con- 
struction of the words “owner of the estate” 
would justify an extension on application of 
the term ina manner which is so clearly 
opposed to the whole principle upon which 
the Preemption Act is based. To justify 
such constroction we should have to read 
the words “owner of the estate” as synony- 
mous with the words “owner in the estate” 
and we have no authority for doing so. We 
think that the proper view is to take the 
words used in their generally accepted mean: 


(1) 158 P. R. 1888.” 
(2) 96 P. R. 1898. 


(3) 109 P. L. R. 1908; 78 P. W. R. 1908. 
(4) 51 P. R. 1907; 38 P. L. R. 1907. 
1906. 


(5) 22 P. R. 1906; 115 P. L. R 
(6) 8 Ind. Cas. 312; 89 P. R 


1910; 119 P. W. R. 
1910; 176 P. L. R. 1910. 


ing, as understood in Revenus literature and 
as connoting exclusively what is usually des- 
cribed as the propristaty body of the village. 
The contention of the vendoes is accordingly 
rejected and their appeal is dismissed with 
costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 

Crvin MISOELLANEOUS Case No. 143 or 1911. 
(Cryin Appzan No, 741 or 1908). 
March 18, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Chevis, 
Musammat HOSAINA wire or 
FAKHUR ALI—DEFENDANT--PETITIONER 
versus 
Musammat SAHIB NUR wipow or 
Ohaudhart WALI DAD AND otTHers— 


PLAINTIFFS— RESPONDENTS. 

Court Fees Act (VIL of 1870)—Application for review 
of judgment to be stumped as memorandum of app:al 
without regard to relief sought by application —Civil 
Procedure Code (Act V of 1908), s. 151, O. XX, 
r. 3—Inherent powers—Restrictions—Limitation Act 
(XV of 1877), ss. 5 and 14 compared —Litizant pro- 
secuting proceedings after taking advine of leader oy Bar 
—Due diligence. 

Upon an application for review, no mattsr what 
may be the actual relief sdught, the Oourt-fee leviable 
is the foe actually leviable upon the mamorandin of 
appeal upon which the judgment, of whioh raviow is 
sought, was passed. MG 

Ib is of course impossible to define “the inherent 
power of the Court” mentioned in section 151, Code 
of Civil Procedure, but it is clear that thas power 
does not include a power to set aside the deliberate 
decision of a superior Court. : 

Order XX, rule 3, is a disbinot prohibition againsk 
any alteration of a signed judgment ‘save as provided 
by section 152 or on review.’ 

Section 5 of the Indian Limitation Aci allows a dis» 
cretion, the wording baing ‘may be admitted, while 
section 14 allows no such discretion, tho wods baing 
“shall be excluded.” 

A litigant who takes action wibhont going to the 
trouble and expense of taking legal advicə cannob be 
said to have exercised dae diligence and must take 
the conseqaences if he makes a mistake, A litigvat who 
consults a legal practitioner of inferior standing and 
little experience is in no bebter position, but 
when the advice is that of a leader of the Bar, 

and is given after due deliberation and is 
followed, the Court cannot hold, simply because 
it holds that the advice was utterly wrong, that 
the litigant has not exercised dus cara and diligenca 
within the meaning of section 14 of the Indian 
Limitation Act. 
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Musammat HUSANIA v. Musammat BAHIR NUR. 


Apolication uader sections 151, 152 and 
153, Civil Procadare Godo, for amendment 
of judgment and decrpge, dated the 16th day 
of Apr 1910, passed by Mr. Justice Johnstone 
and Mr, Williams in Civil Appeal No. 741 
of 1908, reported as 7 Ind. Cas. 505. 

The Hon’ble Mr, Muhammad Shaft, K, B. 
fof the Petitioner. 

Messrs. Petman and Broadway, and Bawa 
Sewa Ram Singh, for the Respondents. 

JUDGMENT.—(17th February 1903.)— 
The Court-fee stamp on this application for 
review of judgment is of the value of 
Rs. 10 only, whereas the Court-feo stamp 
on the original memorandum of appeal 
was of the value of Rs. 595. Mr. Shafi, 
for the present petitioner, explains that 
the judgment, of which review is sought, 
is in the main in favour of his client, and 
ihat the necessity for the application before 
us is due to the fact that the petitioner and 
her advisers, when originally filing their 
appeal from the decree of the Court of first 
instance, overlooked a portion of that decree 
which affects her materially and did not, as a 
result, appeal therefrom to this Court. The 
object of the present application is to obtain 
relief in respect of that portion of the decree, 
and the contention is that the petitionor 
should not be called upon to pay Court-feo 
except to the extent of the relief which she 
asks for in this application. 

We may assume for the sake of argument 
that if the petitioner had included in her 
original memorandum of appeal an objection 
to that portion of the first Court’s decree 
which is now impugned, she would not have 
had to pay a larger sum as such fee than 
she actually paid upon her appeal. We may 
also assume that if she had originally appeal- 
ed merely in respect of that portion of the 
decree of which she now complains, the fee 
leviable would not have been more than 
Rs. 10. But even so, we are unable to accept 
the contention that the present application 
has been correctly stamped. Ibis in terms 
and in essence an application for review of 
judgment and as such must necessarily 
come within the purview of Article 4, 
Schedule I of the Court Fees Act, 1870, 
having been presented more than ninety days 
from the date of the decree. We agree with 
Aikman, J., [in In the matter of Sheikh Ali 
(Maqbul) Ahmad (1)], and for the reasons given 

(1) 1 Ind, Cas. 209; 81 A: 294; 6 A. L. J. 216. 
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by him, that upon such an application, no 

matter what may be the actual relief sought, e 
the Court-foe leviable is the fee actually. 
leviable upon the memorandum of appeal 
upon which the judgment, of which review 
is sought, was passed. In our opinion, the 
words of the Article are clear and precise, 
and we are unable (with every respect) to 
give to them the meaning which the 
majority of the Gourt in pees 
January 16,1872 (2) and Melvill, J. {in 
In re Manohar Tambekar (3)] (but 
without hesitation) thought they might bear. 

We accordingly hold that the present ap- 
plication for review of judgment is under- 
stamped, and we direct thatthe balance of 
the Court-fee (viz., Rs. 585) be paid on or 
before Monday next, the 4th instant. If 
not so paid, the application will stand dis- 
missed with costs, 

The costs of to-day’s hearing to be fixed 
hereafter and to be costs in the cause. Order 
announced orally. 

ORDER. 

Date of further hearing, 24th and 25th 
February 1913, same Counsel as at last hear- 
ing except Mr. Broadway. 

This order will cover the connected case, 
Civil Miscellaneous No, 167 of 1911. 

The facts are as follows:—Plaintiffs 
brought asuib against Muhammad Ji and 
others for possession of a sera? and rendition 
of accounts. The serat had been sold by 
Mubammad Ji and certain of his relations 
to one Taj Muhammad, who had gifted it to 
his daughter-in-law, Musammat Husaina, 
in lieu of her dower, So the principal de- 
fendants are— 

(1) Muhammad Ji and cortain relations; 
(2) Musammat Husaina, wife of Fakhur 
Ali; (3) Fakhur Ali, Zaman Ali and Nasir 
Ali, sons of the late Taj Muhammad. 


The District Judge, by decree dated 4th 
April 1908, gave plaintiffs a dezree for the 
serat and for certain sums of money; the 
decree directed that thesums of Rs. 14,662.4-3 
and Rs. 51,317-15-0 should be recoverable 
from the defendants except the representa- 
tives of Taj Muhammad and further ordered 
that interest on these sums from date of in- 
stitution of suit till date of payment 
should be recoverable from all defendants 


except Hardial (a de enda to whom a second 
(2) 7M. H. O, R. App. 1 
(3) 4 B. 26. 
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serai had been mortgaged). An appeal to 
this Court resulted in the suit being dis- 
“missed as against Musammat Husaina, Fakhr 
“Ali, Nasir Aliand Zaman Ali except that 
the order of the lower Court directing 
them to be liable to pay interest on the sums 
of Rs, 1,4662-4-3 and Rs. 51,317-15-0 
efrom date of institution to date of payment 
was upheld; see the judgment in Musammat 
Husaina v. Musammat Sahib Nur (4). 

On 2nd June 1910, Musammat Husaina 
applicd to the District Judge for amend- 
ment of judgment. Sections 151, 152 and 
153, Civil Procedure Code, are quoted in the 
heading of this application. 

. Ov Lith June 1910, Fakhur Ali and others 
(i.e. Fakhur Ali and hia two brothers) madè a 
similar application. 

The District Judge rejected these applica- 
tions on 3rd April 1911, holding that the 
Chief Court had disposed of the matter in 
dispute, (viz, the liability of the applicants to 
pay interest), and that he had no power to 
grant the applications, 

On 8th April 1911, Musammat Hnsaina 
made an application to this Court, presented 
as an application under sections 151, 152 and 
153, Civil Procedure Code, and as an applica- 
tion under section 70 (1) (a) of the Punjab 
Courts Act for revision of the District Judge’s 
order of 3rd April 1911. On the 4th May 
1912, this was followed up by an application 
praying that an application of 8th April 
1911 might be treated as an application 
for review if it could not be otherwise 
dealt with. 


On the 28th April 191], an application 
was put in on behalf of Fakhur Ali and 
_ his brothers under sections 151 and 152, 
Civil Procedure Code, for amendment of 
decree, or in the alternative under section 
114, Civil Procedure Code and Order XLVII, 
rule 1. This application is really one for 
review of judgment of this Conrt as is 
claar from the contents of the petition, 
whatever sections of the Civil Procedure 
Code muy have been quoted in the heading. 
So there are two applications for review of 
judgment of this Court now to be disposed 
of. Fall stamp on these applications has 
been made up as directed by our order 
of 17th February 1913, 


o 7 Ind, Cas. 505; 86 P. W. R, 1910; 213 P. L. R, 
1910. 
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Before proceeding to deal with the appli- 
cation for amendment of decree of this 
Court, we may first consider whether the 
order of the District Judge, dated 3rd 
April 1911, was correct. 


Itisto be noted that it was not by 


‘reason of any oversight that this Court 


upheld the order of the District Judge 
making the present petitioners liable to pay 
interest on the sum of Rs. 14,662-4-3 and 


‘Rs. 51,317-15-0. This Court was requested 


to set aside this part of the District Judge’s 
order and deliberately refused to do so. We 
have not the slightest hesitation in holding 
that in such circumstances, the District Judge 
could not possibly upset the positive decision 
of a superior Court under cover of section 151 
of the Civil Procedure Code. It is, of course, 
impossible to define the inherent powers of 
the Court mentioned in this section, but to 
attempt to argue that those powers include 
a power to set aside the deliberate decision 
of a superior Court, is, in our opinion, utterly 
hopeless. If section 151 is to be pushed to 
this extreme, there is nothing whatever to 
prevent a District Judge from tampering 
with a decision of the Privy Council. 
Sections 152 and 153 have no application to 
the case before us, and there is no question 
here of a decree not being in accordance with 
the judgment. If the applications to the 
District Judge be treated as applications for 
review of his own judgment of 4th April 
1908, it is obvious that, apart from the fact 
that such applications were far outside the 
period of limitation, they were not entertain- 
able under Order XLVII, rule 1. Musammat 
Husaina could not so apply because she had 
preferred an appeal to this Court, and even 
Fakhr Ali and his brothers could not so 
apply, for although they -had not appealed, 
the appeal to this Court was no longer 
pending when their application to the Dis- 
trict Judge was presented and so sub-clause 
(2) of rule 1 could not help them. So that 
the only judgment which the District Judge 
could review was the judgment of this Court, 
and the idea of an inferior Court reviewing 
the judgment of a superior Court is, in our 
opinion, too grotesque to call for any detailed 
refutation. Wemey add that Order XX, 
rule 3, is a distinct prohibition against any 
alteration of a signed judgment “save as 


-provided by section 152, or on review”. 
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We hold, therefore, ` that the District 
Judge’s order of 8rd April 191l is perfectly 
correct, 


We next proceed t¢ deal with the petitions 
before ua, treating them simply as applications 
for review of judgment of this Court, dated 
4th April 1908, and here a preliminary 
objection is raised on behalf of the respond- 
ents that the applications are time-barred. 
The period of limitation prescribed for such 
applications is ninety days from the date of 
the decree (see Article 173, second Schedule 
of the Limitation Act), and unless it be held 
that the time spent in applying to the 
District Judge, should be allowed under 
section 14 (2) of the Act, or that there is 
aufficient cause for extending time under 
section 5, these applications must be dismiss- 
ed as time-barred. 


We will first consider whether time should 
be credited under section 14 (2) of the Act. 
For the petitioners, it is argued that they 
applied tothe District Judge after having 
taken the best legal advice obtainable, and 
that the proceedings in the District Judge’s 
Court were presented in good faith and 
presented with due diligence. Mr. Muhammad 
Shafi not only states that he advised his 
client to apply to the District Judge, beliey- 
ing that the District Judge had power to 
grant the relief sought, but he states that 
even now he is of the same opinion that the 
District Judge could grant the relief sought. 
He urges that section 151 of the Civil Pro- 
cedure Code of 1908 was a new section, and 
that there was no case-law dealing with 
this section at the time when application 
was made to the District Judge, and so it 
was reasonable to think that section 151 
might meet the case. We are unable to 
admit this. Though section 151 was a new 
section, it really conferred no new powers 
on the Courts; the inherent powers of the 
Court to remedy injustice, even in cases 
where no express provision of the Civil Pro- 
cedure Code wasfound to be applicable, has 
been frequently recognized by Courts in the 
past. We are constrained to hold that 
while we do not for a moment doubt that the 
legal advisers. of the petitioners actually 
advised their clients as stated, and that this 
advice was given in good faith, it wag nob 
reasonable advice. (We note that Mr. 
Gobind Das does not assert that he joined in 


giving such advice; we understand that his 

memory is not clear as to whether he was, 
consulted). Ib seems obvious to us that the 
District Judge had no jurisdiction to grant 

the relief sought, and the question is whether 

in such circumstances, time spent in applying 

to the District Judge can be credited. 

Numerous rulings have been cited on bothe 
sides, many of which relate to the question of 
allowing an extension of time under section 5 
when an appeal has been presented to the 
proper Court too late in consequence of time 
having been occupied by presenting the 
appeal to the wrong Court, or by applying ` 
to the original Court for review of judgment. * 
Section 14 is not applicable to such cases as 
it only deals with computation of the period 
of limitation prescribed for a suit or for an 
application. We note that section 5 allows a 
discretion, the wording . being “may be 
admitted, while section 14 allows no such 
discretion, the words being ‘shall be exclud- 
ed.” So if we find that section 14 is ap- 
plicable, the time spent in applying to the 
District Judge must be excluded. 

The question is whether those proceedings 
were prosecuted in good faith and with due 
diligence. 

In many of the cases cited, time has not 
been allowed because the litigant has himself 
not exercised due care and diligence, In 
other cases, the litigant has not been allowed 
to shelter himself behind the negligence or 
carelessness of bis Counsel. But the present 
case is one in which the opinion of one of 
the leading Counsel in the Province was 
obtained and acted upon, and whatever may 
be our opinion of the advice so obtained, we 
are unable to say that that advice was not 
given after due deliberation, especially when 
we remember that Counsel still adheres to 
his opinion; so we cannot impute carelessness 
or negligence to either Counsel or client. 
The best of Counsel must sometimes make 
mistakes of law, and we are unable to hold 
that a client, who has obtained and acted 
upon the advice of one of the leading Counsel 
of the Province, can be said to have acted 
otherwise than in good faith and with due 
care and diligence. In such a case, the client 
may himself have doubts as to the soundness 
of the advice given but he can scarcely be 
blamed if he follows that advice given in 
preference to acting according to his own 
notions. Fakhur Ali and his minor brothers 
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would naturally follow the lead of Musammat 


* Husaina; Fakhur Ali is husband of Musammat 
“ Husaiza, and presumably knew what advice 
she had taken, A litigant who takes action 
without going to the trouble and expense of 
taking legal advice cannot be said to 
have exercised due diligence and must 
take the c-nsequences if he makes a 
mistake, A litigant who consults legal 
practitioners of inferior standing and little 
experience is in a not much better position, 
but when the advice of a leader of the 
Bar has been sought, and that advice, given 
atter due deliberation, has been followed, 
we are unable to hold, simply on the ground 
that that advice was, in our opinion utterly 
wrong, that the litigant has not exercised 
due care and diligence. That avy want 
of diligence was shown in not prosecuting 
the proceedings in the District Judge’s Court 
after those proceedings had once been started 
is not shown at all. We hold that the 
oe are entitled to time under section 

But, as already shown, Musammat Husaina’s 
application of 8th April 1911 to this 
Court was not one for review of jrdg- 
ment, and it was not till 4th May 1912 that 
she asked that her application might be 
treated as one for review of judgment. But 
she seems all along to have acted on the 
legal advice of Counsel of standing, and we 
cannot blame her for what has happened. We 
think, therefore, that an extension of time 
must also be allowed under section 5. We 
overrule the objection as to limitation in 
both oases, 


The question of limitation having been 
disposed of, we direct that a fresh date be 
now fixed for hearing the applications on 
the merits, as so far Counsel have not 
been heard on the merits, The cases may 
be laid before any Division Bench, as we 
have not dealt with the points, 
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ALLAHABAD HIGH COURT. 
Second Crviz Arrear No. 1220 or 1912. 
May 3, 1913. . 
Present:—Mr. Justice Ryves. 
Musammat SUMARI—PLAINTIFE—ÅPPELLANE 
versus 
- JAGESHAR AND oraers—Deranpants-*% 


RESPONDENTS, 

Agra lenancy Act (II of 1901), s. 22—Occupancy 
right—Inheritance—Daughter—Vested or contingent 
right. 

B., an ocoupancy tenant, died before the passing of 
the Agra Tenancy Act, II of 1901, leaving a widow and 
a daughter, 3, The widow succeeded to the ocenpancy 
holding of B. and died in 1316 F, after the passing of 
the Act IT of 1901: 

Held, that S., the danghter, was not entitled to succe 
ceed to the occupancy holding. 

Dulare v. Mul Chand, 5 Ind. Cas. 884; 32 A. 314; 
7 A. L. J. 298, distinguished. 


Second appeal from the decision of the 
District Judge of Allahabad. 

Mr. Damodar Das, for the Appellant. š 

The Hon’ble Dr Tej Bahadur Sapru, for the 
Respondent. 


JUDGMENT.—Musammat Sumari, plaint- 
iff, brought this suit for possession of an 
occupancy holding which was originally 
held by Bhairon. On Bhairon’s death, his 
brother, Budloo, succeeded. Budloo died in 
1308 F., i.e., before the passing of the present 
Tenancy Act. On Budloo’s death his widow, 
Musammat Batashia,, succeeded. She died 
in 1316 F., after the passing of the present 
Tenancy Act. The plaintiff is the daughter 
of Musammat Batashia. She brought this 
suit for possession of the occupancy holding 
on the allegation that she was entitled to 
succeed. Under the operation of the old 
Act XII of 1881, undoubtedly, she 
would have been entitled. The first question 
which arises in this appeal is whether on the 
death of Budloo, she had acquired a right 
within the meaning of section 2 of the present 
Tenancy Act. The defence to the suit was 
two-fold (1) that the defendant was the 
joint tenant with Budloo. This defence 
was probably set up to enable the defendant 
to get the benefit of the proviso to seclion 12 of 
the present Tenancy Act. The second conten- 
tion was that according to the present Tenancy 
Act the plaintiff had no right to succeed. 
Both Courts have held against the defendants’ 
first contention. The first Court decreed 
the claim on the ground that the plaintiff 
was entitled to succeed having regard to the 
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ruling in Dularev. Mul Ohand (1). 
lower Appellate Court has distinguished this 
ruling and has found that the plaintiff is not 
entitled to succeed and has decreed the 
appeal on the ground that the defendant was 
- in possession rightly or wrongly and was 
entitled to maintain his possession until 
superseded by the title of a rightful owner. 
It is true that this finding seems at first sight 
to be inconsistent “with the learned Judge’s 
finding on what he calls “the first point for 
determination in the appeal.” But it is quite 
clear that there is no inconsistency at all. 
Obviously the defendant is in possession 
because otherwise the suit to dispossess 
„Pim would not lie. It, therefore, remains 
“to be seen whether Musammat Sumari is 
entitled to succeed under the provisions 
of Act XII of 1881. The ruling referred 
to at first sight seems exactly in point. 
Bat I think that when it is examined, it 
does not cover this particular case. There 
on the death of the father both daughters 
acquired the right to succeed. Bat Musam- 
mat Shibbo was preferred on account of 
her indigence to her sister Dulari. The 
learned Judges say:—It seems to us that 
Musammat Dulari’s rights were acquired on 
the death of her father, thatis to say, prior 
to the passing of the present Tenancy Act 
and that these rights were merely postponed 
during the life-time of Musammat Snhibbo.” 
The expression “postponed” seems to me 
necessary to imply that the right to succeed 
has already been acquired and only the enjoy- 
ment of it was postponed. Now in the present 
case, can it be said that Musammat Sumari 
acquired any right at all on the death, of 
her father, her mother as widow being then 
alive? I think not. Her right, if any, came 
into existence when her mother died, and 
that was after the passing of the present 
Tenancy Act. On her father’s death all she 
had was a possibility to succeed. That 
possibility might have been defeated by the 
posthumous birth of a son to Budloo or by an 
adoption made by the widow assuming that 
she could make an adoption. For these 
reasons, I think that the decree of the Court 
below was right, and I dismiss the appeal 
with costs including in this Court fees on the 
higher scale. 
Appeal dismissed, 
(1) 6 Ind. Cas. 884; 32 A, 314; 7 A. L. J. 298, 
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PUNJAB OHIEF COURT. 
Ssconp Civic Arrea No. 1135 or 1909. 
December 2, 1912. 
Present:—Mr. Justice Kensington and 
Mr. Justice Shah Din. 
BHOLA SINGH—Devenpant—APPELLANT 
versus 
KISHORE CHAND AND OTHERS— PLAINTIRAS 
- — RESPONDENTS, 

Contract Act (IX of 1872) s. 16—Undue influence— 
Burden of proof—Mortgage—Interest-—-Compound in- 
terest—Unconscionable rate of interest—Instalments 
when mortgaged land yields small profits. 

The plaintiffs obtained a decree against the defend- 
ant for Rs. 850 principal and Rs. 2,150 interest 
against the mortgagor personally and the land morb- 
gaged by him. The original and the Appellate 
Courts overruled the defendant's pleas as to none 
receipt of consideration and undue influence, The 
original Court made the deoree-money payable by 
four instalments of Rs. 750 annually but on appeal 
the amount of instalments was reduced to Rs. 300 
a year. On further appeal, the Chief Court finding 
that the income from the land was hardly sufficient 
for the maintenance of the defendant himself: 

Held, that the case was not such that instalments 
should bo fixed. 

It appeared that before the mortgage was made 
by the defendant he was indebted io the plaintiffs, 
who were village money-lenders, and the mortgage 
stipulated that compound interest at the rate of 
Rs. 18 per cent. would be paid. At the time when 
the mortgage-deed was executed, the defendant was 
very nearly blind and was entirely under the thumb 
of the plaintiffs who were his sahokars. It was also 
agreed that if the mortgage were not redeemed 
within three years, the land would be considered 


sold to the plaintiffs for tae principal and interest. 


then due. 

Heid, that the above facts, coupled with the 
other terms of the mortgage-deed, were sufficient 
to show that the defendant was incapable of exér- 
cising independent judgment and the plaintiffs were 
ina position to dominate his will and obtain an 
unfair advantage over him. Taking all the circum. 
stances of the case into consideration, the Chief 
Court allowed interest at Rs. 12 per cent. per annum 
and no compound interest was allowed. 


Second appeal from the decree of the 


. Divisional Jadge, Ferozepore, dated the 7th 


Jaly 1909, varying that of the District 
Judge, Ferozepore, dated the 20th January 
1909, decreeing the claim. 

Mr. Beni Parshad, for the Appellant. 

Lala Sangam Lal, for the Respondents. 


JUDGMENT.—This appeal has arisen ont 
of a suit brought by the plaintiffs-respond- 
ents against the defendant-appellunt for 
recovery of Rs. 3,000, alleged to be due 
on account of principal, interest and com- 
pound interest, under a registered deed of 
mortgage, dated the Ist August 1899, 


a 
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The principal mortgage-money was Rs. 850 
and to this amount has been added Rs. 2,150 
due by way of interest and compound interest 
under the terms of the mortgage-deed, and 
the claim is for recovery of the total amount 
of Rs. 3,000 from the mortgaged land, 54 
bighas 16 béswas and also from the person 
ôf the mortgagor. The defendant pleaded 
in the first Court, infer alia, that the contract 
of mortgage had been induced by undue 
influence and that full consideration had 
not been paid. Issues were framed on all 
the points covered by the pleadings, the 
onus probandi as to the exercisa of undue 
influence being placed on the defendant. 
The District Judge held that full considera- 
tion had passed on the mortgage; that the 
defendant had failed to prove that any 
undue influence had been exercised upon 
him, and that under the terms of the 
mortgage-deed, the full amount claimed in- 
cluding interest and compound interest, was 
due to the plaintiffs. A decree was acoord- 
ingly passed in their favour against the 
defendant for Rs. 3,000; but in view of the 
fact that the defendant was a poor agri- 
culturist and unable to pay Res. 8,000 in 
one lump dum, four instalments of Rs. 750 
each were fixed, each instalment being made 
payable on Namanz day. 


The defendant appealed to the Divisional 
Judge, but the learned Judge maintained the 
decree so far as its amount was concerned, 
reducing, however, the amount of instalments 
from Rs. 750 a year to Rs. 300, 


The defendant has preferred a further ap- 
peal to this Court and after hearing argu- 
ments, we are clearly of opinion that undue 
influence was exercised in this case by the 
plaintiffs over the defendant in respect of the 
contract of mortgage sued upon. It is not 
disputed that before the mortgage in question 
was made by the defendant, he was indebted 
to the plaintiffs who are the village money. 
lenders, (as admittedly Rs. 400 said to have 
been due on an oral mortgage in respect of 
this very land were due tothe plaintiffs 
themselves), and the terms of the deed of 
mortgage regarding the mortgagees’ right to 
recover compound interest at the rate of 
Rs. 18 per cent. per annum are clearly un- 
conscionable, Under section 16 of the Con- 
tract Act, therefore, it lay on the plaintiffs to 
prove that the contract of mortgage in suit 
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was not induced by undue influence. This: 
however, they have entirely failed to prove. 
At the time when the mortgage-deed was exa- 
cuted by the defendant, he was very nearly 
blind, and was so helpless that Poli Shah 
(D. W. No. 7) says that he had to take the 
witness with him to the registration office to 
effect registration. Soon after registration, 
he became totally blind, and appears to havb 
been entirely under the thumb of the plaintiffs 
who were his sahukars. The plaintiffs also 
got him to agree to the condition that if the 
mortgage were not redeemed within three 
years, the land would be considered sold to 
them for the principal and interest then due; 
and though the conditional gale clause has 
since been expunged by the Deputy Som. 
missioner under the Punjab Alienation of 
Land Act, the fact of such stipulation being 
entered in the mortgage-deed ig sufficient, 
coupled with the other terms of the mort- 
gage, to show that the defendant was in- 
capable of exercising independent judgmen:, 
and that the plaintiffs were in a position to 
dominate his will and obtain an unfair ad- 
vantage over him. 

Such being the case, the contract of mort- 
gage cannot be enforced in’ its entirety, and 
the plaintifis are only entitled to reasonable 
interest on the principal mortgage money for 
the period during which the mortgage has 
been in existence. Taking all the circum- 
stances of the case into consideration, we are 
of opinion that interest at the rate of 
Rs. 12 per cent. per annum should be allow- 
ed in this case, but that the plaintiffs should 
not be allowed to charga compound interest. 
Upon this basis, the plainiiffs are entitled 
to recover from the defendant the sum of 
Rs. 1,700 in round numbers; and we ac- 
cordingly accept this appeal, and reduce the 
amount payable by the defendant to the 
plaintiffs from Rs. 3,000 to Rs, 1,700, 

There remains the question of fixing 
instalments, We note that the Tahsildar re- 
ported to the first Court that the annual value 
of the owner’s share of the produce yielded 
by the mortgaged land wag only Rs. 65, 
and this figure must be very nearly correct 
as the “ama of theland is only Rs. 18. We 
cannot understand how the first Court pat 
down the defendant’s income from the land 
at Rs. 500 per annum, and the lower 
Appellate Court also fixed it atthe same 
figure. An elementary knowledge of the 
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conditions of agriculture in this part of 
the country would be sufficient for any 
Court to see that land assessed to a jama 
of Rs. 18 per annum, could not, under any 
circumstances, yield*to the owner a net in- 
come’ of Rs. 500 a year, and the Courts 
below have gone wholly wrong in directing 
the defendant to pay the decretal money 
by instalments of Rs. 750 or Rs. 300 a year. 
The truth is that the income from the land is 
hardly sufficient for the maintenance of the 
defendant himself and, therefore, the fixing of 
annual instalments is out of the question. 
Wo, therefore, think that the defendant will, 
in no way, benefit by any instalments being 
fixed and we, accordingly, decline to fix any. 
Under all the circumstances of the case, we 
direct that the parties bear their own costs 
throughout. 
Appeal acepted. 


PUNJAB CHIEF COURT. 
MIBOELLANEOUS First Civiu Appuat No. 1558 
or 1912. 

February 17, 1913. 
Present:—Sir Arthur Reid, KT., 
Chief Judge. 
GHEBA—PEtiT1I0oNeR—APPELLANT. 
versus + 
Musammat BHARI—Derenpant—Responp- 


ENT. 
Guardians and Wards Act (FIII of 1890), s. 39 (e)— 
Non-compliance with terms of appointment—Cause jor 


A É 
ithe failure by a guardian to comply with the terms 
of his appointment justifies his removal by the Court. 


Miscellaneous first appeal from the order 
of the District Judge, Jhelum, dated the 9th 
August 1912, appointing Musammet Bhari, 
as guardian of the person and property | of 
Musammat Bhag Sudhi, minor, and rejecting 
the application for review on the 29th August 

12. 
ie Nihal Ohand Mehro, for the Appel- 
lant. 

Mr. Devt Dyal, for the Respondent. 

JUDGMENT.—I see no reason for inter- 
ference, though the District Judge's judg- 
ment leaves much to be desired, and in spite 
of Mr. Justice Johnstone’s specific reference 
for security in his order of 
, the District Judge 
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has not ordered Musammat Bhari, the guar" 
dian now appointed by him, to file security. ° 

Gheba appellant was ordered on the 1S¢h 
May 1911 to file Rs. 500 security and to 
pay Rs. 50 a year to the girl through her 
grandmother till her marriage. 

He made no attempt to make either pay- 
ment until the 9th August 1912 after the 
order removing him from the guardianship 
had been passed. 

Assuming that he had not absconded as 
reported by the serving officer, his failure to 
comply with the terms of his appointment 
justified his removal and the District Judge 
was justified in rejecting ‘the application for 
review on the merits, 

Under the circumstances, the appointment 
ofthe minor’s natural grandmother, who 
has appeared in Court and appears to be 
strong and active, is proper and conducive to 


_the minor's interests. 


The appeal fails and is dismissed with 
costs. Respondent’s Oounsel’s fee on the 
lower scale, 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sgconp Civin Appean No. 1054 or 1912. 
May 6, 1913. 

Present:—Sir Henry Richards, Krt., 
Ohief Justice, and Mr. Justice Lyle. 
BADRI DAS-—PLAINTIFE — APPELLANT 
versus 
MANOHAR DAS—Devanpant— 

RESPONDENT, 

Limitation Act (IX of 1908), s.19—Acknowledgment. 

In reply toa demand made by the plaintiff, , the 
defendant wrote the following in a post card: 

“We owe nothing to the shop styled Moti Ram-Bhoj- 
raj because we have paid the amount of a hundi for 
Rs. 1,200 on account of Ghanshyamdas proprietor of 
the shop aforesaid. .... Nothing is now due by us.’ 

Held, that this was not an acknowledgment of debt 
within the meaning of section 19 of the Limitation 
Act. 

Triloki Nath v. Bhagwat Das, A. W. N. (1899) 222; 
referred to. 

Second appeal from the decision of the 
District Judge of Farrnkhabad, dated the 
Ath of May 1912. 

Mr. Hamilton, for the Appellant. 
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Dr. 8. 0. Banerji (with him The EAN 
Dr. Tei Bahadur Sapru), for the Respondo} 


JUDGMENT. —The facts, out of which 


this appeal has arisen, are shortly as follows: — 
One Ghansham Das, a merchant, became 
insolvent. The Receiver over his estate 
sold his book debts as a means of realising the 
estato for the benefit of the creditors. The 
plaintiff’s father purchased the book debts 
and amongst them a debt supposed to be 
_ due by the defendants, Manohar Das and 

Makhan Lal, for Rs. 1,276 odd. The present 
suit was brought to recover the amount 
of this debt, less by a sum of Rs. 76 odd, 
which had been paid by Manohar Das 
and Makhan Lal to the Receiver. Amongst 
the defences pleaded was the plea of limita- 
tion, which is the plea which has been argued 
on both sides in this Court. It has to be 
admitted that the suit would be barred unless 
a postcard that was written on the 2Ist of 
February was a sufficient acknowledgment 
so as to give rise to a new period of limita- 
tion from that date. The post card was 
written in reply toa demand by the plainte 
iff i in respect of the debt. It is as follows:— 

“31st February 1910 
Notice, 

-In reply to your notice dated 19th February 
1910, we write to you that we owe nothing to 
theshop styled “Moti Ram-Bhojraj”, because 
we have paid the amount of a hundë for 
Rs. 1,200 (drawn on Baisakh Badi 5th, in 
favour of Pandit Balmakund, payable fifty- 
one days after date), on account of 
Ghanshyam Das, proprietor of the shop afore- 
said, The hundi was drawn by Ghanshyam 
Das. The payment was made,on Jeth Sudi 
9th Sambat 1964. In addition (to the afore- 
said sum) Rs. 76-2-3 were paid to Jwala 
Parshad, Receiver, on Asarh Sudi llth, 1965. 
Nothing is now due by us: If you will take 
legal proceedings, you will be liable for 
damages and costs.”. 

In our opinion, this is not an acknowledg- 
ment of liability for debt now claimed from 
the defendants. It certainly cannot be said 
to be “an acknowledgment of liability for the 
debt made in writing and signed by the 
defendants”. Mr. Hamilton, on behalf of 
the plaintiff-appellant, contends that it ought 
to be read as “an acknowledgment of the 
debt coupled with the claim to a set-off”, 
which would be sufficient and he cites ex- 
-planation (1) to section 19 in support of this 








It was a direct and 
express repudiation of the debt giving details 
of the manner in which it had been discharged. 
It cannot be read as equivalent to the defend. 
ants’ writing that they admitted that they 
owed this debt but that they had a counter 
claim or set-off against these defendants [seé 
Trilokt Nath v. Bhagwat Das (1)]. On the 
evidence on the record, it cannot be contend- 
ed that the post card, or the payment of the 
Rs. 76-2-8 to the Receiver, constituted a 
part-payment of principal or interest under 
section 20 of the Limitation Act. 

The only other question whioh has been 
raiséd in the present appeal is that the defend- 
ant, Makhan Lal, did not appeal against the 
decision of the Court of first instance. The 
appellant says that the decree of the Court of 
first instance ought to be restored as against 
Makhan Lal. We need not say any more 
on this point except to point out that the 
appellant did not make Makhan Lal a party 
to the present appeal. 

In our opinion, the appeal fails, and we 
accordingly dismiss it with.costs including 
in this Court fees on the higher scale. 


Appeal dismissed. 
(1) A. W. N. (1899) 222. 





ALLAHABAD HIGH COURT. 
Seconp Crvin Apegan No. 1333 or 1912, 
May 8, 1913. 

Present:_-Mr, Justice Tudball. 
SHYAM LAL AND ANOTAER—PLAINTIFF3— 
APPELLANTS 

versus 
BACHCHU LAL AND oraers—Derenpants 


— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s, 106— 
Lessor and lessee—Sub-lessee—Determination of lease 
— Notice to quit not necessary to be given to sub-lessee. 

A. let out a pisce of land to B. for the purpose of a 
tal or wood stall. B. sub-let it to O. Subsequently, B. 
surrendered his right under the lease to A.: 

Held, that O. was not a tenant of A. and was not 
entitled to a notice before ejectment under section 106 
of the Transfer of Property Act. 


Second appeal from the decision of the 
District Judge of Allahabad, dated 2nd 
July 1912. 7 

Mr. P. L. Banerji, for the 
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Mr, Baldeo Ram (with him Mr. Datti Lal), `, that 
* '7" Thl anté Nos. 1 to 4 as their tenants, that having 
-e ‘admitted a tenancy between them and them- 


for the Respondent. 


JUDGMENT.—The plaintiffs brought a 
suit in ejectment against defendants Nos. 1-4 
making defendant No. 5 alsoa party to the 
suit on the following allegations: — 


The predecessor-in-title of the plaintiffs 
gave a lease of 6 biswas of land to the pe- 
decessor-in-title of the defendant No. 5 on an 
annual rental of Rs. 21-8. The land was 
taken for the purposes of a fal or wood 
seller's shop. Subsequently with the sanction 
of the lessor, the lessee built a shop on the 
land on condition that when called on to 
vacate, he would remove his materials and 
give up the land. As a matter of fact on the 
25th of September 1905, the defendant No. 5 
executed a registered kubuliat in ‘favour of 
the plaintiffs agreeing to pay a rent of 
Rs. 21-8 annually, no period was fixed. The 
defendant No. 5 gave a sub-lease orally of 
the property on payment of an annual rental 
of Rs. 21-8 to defendants Nos. 1-4. No 
document whatsoever was executed much 
less registered in regard to the sub-lease. 
The plaintiffs sued the defendant No. 5 in 
1909 on the basis of a mortgage and obtained 
a decrees and in satisfaction of that decree 
the defendant No. 5 transferred his rights 
and interest in the building in favour of the 
plaintiffs on the 27th of May 1910. He also, 
on the 24th of May 1910, relinquished his 
rights under the lease in favour of .the 
plaintiffs. The plaintiffs, not wishing to 
retain the defendants Nos. 1-4 on the pro- 
perty as tenants, on the 27th of June 1910, 
sent them a registered notice and called upon 
them to vacate the land before the Ist of 
Angust following. The notice was refused 
and hence the present suit. Tho relief which 
the plaintiffs seek is the ejectment of the 
defendants from the land, plus costs of the 
suit, plus mesne profits for the future. The 
defendants Nos. 1-4 raised many pleas one 
of which was that no notice whatsoever had 
beeen sent. The Court of first instance 
dismissed the suit on the ground that in the 
events which had happened, the defendants 
Nos. 1-4 were entitled to six months’ notice 
as they were yearly tenants. The lower 
Appellate Court has also dismissed the suit 
but not quite on the same grounds. The 
learned District Judge pointing to paragraph 
No. 2 of the plaint states thatitolearly shows 
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that thie plaintiffs were treating the defend- 


selves, they are bound to give legal notice, that 
as there was no registered lease in favour of 
the defendants Nos. 1 to 4, they were entitled 
to fifteen days’ notice under section 106 of the 
Transfer of Property Act expiring with the 
end of the month of tenancy, that as the 
defendant No. 5 surrendered his lease on the 
24th of May 1910, the under-lessees became 
the tenants of the plaintiffs from month to 
month commencing from the 24th of May 
1910, that the notice in the present case was 
given on the 27th of June 1910 and the term 
of the notice did not expire with the end of 
the month of the tenancy and, therefore, the 
notice waa bad and that the suit was bound 
to fail. The plaintiffs have come up in 
second appeal to this Court. The first 
ground of appeal is that the mere fact that. 
the defendants as sub-lessees continued in 
possession after Mahadeo’s surrender on the 
24th of May 1910 did not create in law a 
monthly tenancy commencing with the 23th 
of a month and ending with the 24th of the 
next month. The next ground is that the 
defendants have not paid rent nor was there 
any contract to pay rent on the 24th of each 
month and, therefore, presumably any monthly 
tenancy which existed would be terminable 
with the expiry of any calendar month. The 
third ground of appeal is that because the de- 
fendants never having paid rent and having 
refused to accept notice are not entitled to 
insist on avy notice at all and cannot object 
to the validity of the notice. The grounds of 
appeal I take to amount to this that no 
monthly tenancy has, as a matter of fact, come 
into existence by the mere fact that the 
defendants Nos. 1 to 4 remained in possession 
and if any tenancy did come into existence, 
it cannot be said thatit began on the 25th 
of the month and by the mere refusal to 
accept the notice sent, the defendants were 
estopped from pleading want of notice, The 
lower Appellate Court seems to me to have 
gone wrong in this case by having assumed 
that on the surrender by the defendant No. 5 
of the lease, a new tenancy arose between the 
plaintiffs and the defendants Nos. 1 to 4. It 
says in its judgment: ‘That the aforesaid 
respondents are lessees in respect of the land 
in suit is admitted iu paragraph 2 of the plaint. 
The plaintiffs cannot now turn round and say 
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that the defendants are trespassers and not 
lessees. Under section 106 of the Transfer of 
Property Act, the reapondent’s tenancy was, 
therefore, only terminable by fifteen days’ 
notice expiring at the end of a month of the 
tenancy.” Nowan examination of paragraph 
of the plaint would show that the plaintiffs 
thereinset out the fact of the sub-leage by the 
defendant No. 5 to the defendants Nos, 1—4 
on a yearly rent of Rs, 21-8.” Then the 
paragraph rans as follows:— ‘Since then the 
ancestor of the defendants Nos. 1-4 had been 
and after him the said defendants have been 
and are still holding the land as tenants. An 
examination of paragraph 7 of the plaint, 
which must be read with paragraph 2, shows 
that the plaintiffs had never assented to the 
defendants Nos. 1-4 holding on after the 
surrender by the defendant No. 5. The 
paragraph runs as follows:— 


“As defendant No. 5 surrendered the land 
of the żal in favour of the plaintiffs and sold 
the shop situated in the said tal to the plaint- 
iffs, the plaintiffs did not wish to keep defend- 
ants Nos. 1-4 in the land of tal and the shop 
(as tenants). Hence they served them with 
a notice.” In my opinion, the lower Appellate 
Court was not justified in assuming, as a 
matter of fact, that after the surrender by the 
defendant No. 5, the plaintiffs accepted the 
other defendants as lessees. If it were 
correct that they had done so, then I do 
not think that there can be much doubt 
that the monthly tenancy commenced on 
the 25th of May 1910. But the defendants 
have nowhere alleged that the plaintiffs 
had accepted them as tenants on the sur- 
render by the defendant No. 5 nor have 
the plaintiffs admitted this either. If we 
accept the facts as stated by the plaintiffs, 
the position is one which does not fall 
within the boundaries of section 116 of 
the Transfer of Property Act, which rons 
as follows :— If a lessee or under-lesseo of 
property remains in possession thereof after 
the determination of the lease granted to 
the lessee, and the lessor or. his legal 
representative accepts rent from the lessee 
or under-lessee, or otherwise assents to his 
continuing in possession, the lease is, in 
the absence of an agreement to the contrary, 
renewed from year to year or from month 
to mouth, according to the purpose for which 
the property is leased, as specified in section 
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106.” Itis an admitted fact by both the 
parties that .no rent has been paid or 


demanded. The only thing to which the 
respondents can point as denoting assent on 
thé part of the plaintiffs is the fact thaé the 
notice issued by the plaintiffs was only so 
issued on the 27th of June 19:0, z.e., one 
month and three days after the surrender by, 
the defendant No. b, It is urged that this 
delay is an indication of assent, With this I 
cannot agree. There is no undue delay by 
the plaintiffs in expressing a desire to get 
rid of the defendants Nos. 1-4. On the, 
facts as they stand, there clearly was no 
assent. In these circumstances, if the facts 
alleged were correct, then it was quite 
unnecessary for the plaintiffs to issue any 
notice to the defendants The latter were 
not “tenants” in the strict sense, but 
tenants on sufferance, z.e., persons who law- 
fully came into possession but unlawfully 
remain in possession; such are not entitled 
to notice at all. If the plaintiffs issued 
notice, that does not convert the defendants 
into tenants strictly so called. In my opinion, 
if the facts stated by the plaintiffs are 
correct, there was no necessity for any 
notice. The decisions cf both the Courts 
below are wrong. The case has not been 
touched on the merits and will have to 
go back to the Court of first instance. I, 
therefore, allow the appeal, set aside the 
decrees of the Courts below and remand 
the case to the Court of first instance 
through the lower Appellate Court to be 
re-admitted on the register of suits and 
to be heard on the merits according to 
law. Costs in both Appellate Courts will 
abide the event. The costs in this Court 
will include fees on the higher scale, 


Appeal allowed 
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PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No. 1259 or 1910. 
May 21, 1913. 
, Present:—Mr, Justice Rattigan and 
Mr. Justice Scott-Smith. 
YAKUB KHAN AND OTRERS—DEFANDANTS 
— APPELLANTS 
z versus 
FATEH KHAN, AND OTHERS—PLAINTIEFS, 
Musammat BIBI NUR AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Custom—Alienation—Awans of Attock Tahsil— 
Sonless proprietor making Will in respect of whole of 
his property in presence of near collaterals, in- 
validity of —TWill to be set aside as a whole. 

A.sonless Awan proprietor of the Attock Tahsil 
made a Will under which he bequeathed nearly } of 
the ancestral land free of encumbrance to his sister’s 
son, whom he described as his son-in-law. Ono-half 
of the remaining property was left to the reversioners 
on condition that they pay off debts of the deceased, 
and in case of their not fulfilling this condition, the 
land was to go to some one else. Asregards the 
other half, the Will laid down that the reversioners 
would only get it after the widow’s right had come 
toan end and if they spent certain sums upon 
their funeral ceremonies. The reversioners, first 
cousins of the deceased, sued for a declaration that the 
Will should not affect their reversionary rights after 
the death of the widows: 

Held, that the Will as actually framed amounted to 
an alienation of the whole of the property in the pre- 
sence and in defiance of near collaterals, and was, 
therefore, not valid by custom, and must be set aside 
as a whole. The Court could not alter its provisions 
and say that one part was valid and another invalid. 

Amir Ali v. Baggo, 15 P. R. 1907;35 P. W. R. 1907; 
4 P. L. R. 1907, distinguished, 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated the 
12th November 1910, reversing that of the 
District Judge, Attock, dated the 8rd June 
1910, dismissing the claim. 

The Hon’ble Mr. Muhammad Shofi, K. B., 
for the Appellants. 

Messrs. Pestonjt Dadabhai and Bhagat Ram 
Puri, for the Respondents. 

JUDGMENT.—The parties to this case 
are Awans of the Attock Tahsil and the 
property in dispute is thatof Fazl Mahi, 
a sonless proprietor, who died on the 20th 
May 1907. On the 15th May 1907, t.e., 
five days prior to his death, he made a Will 
under which he bequeathed 333 aanals out 
ofa total of 805 kanals owned by him to 

. Yakub Khan, defendant, his sister’s son, 
whom he described as his son-in-law. He 
went on io state in the Will that he owed 
debts, which he specified, amounting to 
Re. 2,000 and said that one-half of the 
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remaining land was to go to his reversioners 
on condition that they paid these debit, 
but if they did not pay them, then Siken- 
dar Khan and Jafar Khan were to have the 
land and pay the debts. The other half, 
he said, .was for the maintenance of his 
mother and his two wives, and that when 
his mother died, Rs. 400 were to be spent 
on her funeral ceremonies, and similarly 
Rs. 300 were to be spent on the funeral 
ceremonies of each of his wives. The rever- 
sioners were to incur these expevses and to 
get the land after the death of the women. 
Tf they did not defray these expenses, they 
would have no right to the land and then 
it was to go to Sikandar Khan and Jafar 
Khan aforesaid. The plaintiffs, who are the 
first cousins of the deceased, brought this 
suit fora declaration to the effect that the 
Will should not affect their reversionary 
rights after the death or re-marriage of the 
three women already referred to. The first 
Court, relying chiefly upon Amir Ali v. Baggo. 
(1), held that the Will, which it described 
as being in respect of a portion only of the 
property of Fazl Ilahi in favour of his son- 
in-law, was valid according to custom and, 
therefore, dismissed the plaintiffs’ claim. 
The lower Appellate Court held that it 
was not proved that Yakub Khan was the 
son-in-law of Fazl Ilahi but only that he 
had been betrothed to the latter’s daughter. 
It, therefore, distinguished Amir Ali v. Baggo 
(1), which held that a bequest of ancestral 
property in favour of a daughter in the pre- 
sence of a brother was valid, and held that 
the defendants had not discharged the burden 
of proof which lay on them. It accordingly 
accepted the appeal and gave the plaintiffs 
the declaratory decree prayed for. The 
defendants have filed a further appeal to this 
Court. 

In Robertson’s Oustomary Law of the 
Rawalpindi District prepared in 1887, we 
find question 37 at page 16 to be as follows: — 

“Oan a proprietor make a disposition of 
his property to take effect after his death 
and is there any rule limiting such power”? 

The answer to this question given by the 
Awans was that “a man can leave his pro- 
perty by testamentary disposition made with 
full possession of his faculties in presence of 


(1) 15 P. R. 1907; 35 P. W. R. 1907; 4 P. L B, 
1907. 
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trustworthy witnesses”. Upon this, the “Can a proprietor, having no male issue, 


compiler remarks that “such a disposition 
against the rights of near relatives of the 
Whole estate, however, would, undoubtedly, 
be disputed”. 

Question 38 at page 17 is as follows:— 

Can a testamentary disposition of property 
ke made only with the consent of the heirs, 
or contrary to their wishes?” 

To this the Awans replied,—'A man can 
make a testamentary disposition of property 
without the consent of his heirs”, The 
learned compiler, however, was quite certain 
that if a case were to arise, the heirs would 
not agree to this view, if a large share of 
the property were so treated, Itis to be 
noted that no instances are given in which 
an Awan madea bequest of the whole of 
his property without the consent of his 
heirs, Atthe time when this Manual of 
Customary Law was compiled, the Attock 
Tahsil formed part of the Rawalpindi 
District. The present Attock District was 
constituted in 1905, and Mr. Kitchin, the 
Settlement Officer, compiled a Manual of 
Customary Law thereof during the recent 
Settlement and it was published in 1911. At 
page 35 of this book, we find questions 37 
and 38 as follows: 


“Oana proprietor make a disposition of 
his property to take effect after his death, 
and is there any rule limiting such power?”, 

“Can a Will ba made without the consent 
and in defiance of the wishes of the heirs?”’. 

The answers to these questions are as 
follows:— 


“Lt is admitted by all thata Will made 
with the consent of the heirs in favour of 
some other person will hold good and itis 
scarcely likely that any dispute will arise in 
sucha caso * * * #” The compiler also 
remarks that the “custom is, however, vague 
as to whether a man has aright to dispose of 
‘the whole or a part of his property by Will ac- 
cording to his own inclinations and without the 
consent of the rightful heirs’. He says that 
“it may be safely assumed that a reasonable 
disposition of propery by Will for a worthy 
object * * * * would have the sanction 
of custom while any attempt to tamper with 
the legal right of the direct heirs to the pro- 
perty would be strongly disapproved of 
by public opinion”. 

Question 40 at page 38 is as follows:— 


make a gift or not?” 

The answer generally given to this 
question was that a ‘proprietor in such 
circumstances has no power of gift and all 
the tribes agree to this statement of the 
custom. The author remarks that “the cus- 
tom, however, is not as stated as is amply 
proved by the examples given * * # * .” 
His view is that “it would be more correct to 
state that a proprietor without sons may 
dispose only of a reasonable portion of his 
land by gift in the presence of collateral 
heirs and has full power to gift his property 
to whom he will if there be none but very 
distant collaterals to inkerit.’”’ We are of 
opinion, therefore, that the answers to these 
questions do not show that a sonless pro- 
prietor has unrestricted power to make a gift 
or bequest of the whole of his ancestral pro- 
perty without the consent of near reversioners 
where, as in the present case, they exist. Wo 
note that in the answers to questions 37 and 
38 three instances are given amongst Awans 
where Wills were set aside at the instance of 
the collaterals after the death of the testator, 
On the other hand, no instances are given of 
eases in which an unrestricted power of alien- 
ation by Will was upheld. 

With reference to the question of fact, 
whether a valid marriage had actually taken 
place between Yakub Khan and the daughter 
of Fazl Ilahi, we are disposed to agree with 
the lower Appellate Court. Wo think that it 
was, no doubt, Fazl Ilahi’s intention to marry 
his daughter to Yakub Khan but she was only 
three years’ old at the time of his death, and 
it is exceedingly improbable that any marri- 
age of a child of that age had actually taken 
place. The evidence as to the actual marri- 
age is very meagre and we consider it to 
be insufficient. The documentary evidence 
of instances put in by the defendants has been 
discussed in his judgment by the learned 
Divisional Judge. He has shown that the 
instances are not really on all fours with the 
present case. On the other hand, the plaint- 
ifs cited the case of Lal v. Musammat Fuzl 
Nishan, decided by the Divisional Judge 
of the Rawalpindi Division in Appeal No. 148 
of 1901 on the 7th June 1901, in which it 
was held that there was no custom by which 
a childless Awan proprietor could alienate bis 
property to his sister’s son in the presence 
of collaterals. Thia decision was upheld by 
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this Court by order, dated the 28th February 
1902, in Civil Appeal No. 132 of 1902. Mr. 
Shafi, for the appellants, has referred us to 
a number of reported cases of this Court, but, 
with the exception of Amir Ali v. Baggo (1), 
these all come from other Districts.' In Shah- 
pur, no doubt, it has been held that an Awan 
proprietor has very wide powers of alienation : 
See Bakeha v. Mir Baz (2), dulia v. Alu (3) 
and Sher Muhammad v. Phula (4). In Jhelum 
also, it has been held that gifts in favour of 
step-son and daughter’s son are valid: See 
Khudayar v. Fatteh (5) and Nura v. Tora (6). 
Amir Ali v. Baggo (1) is, no doubt, from the 
Rawalpindi District but the parties to that 
case were of the Rawalpindi Tahsil, and it 
does not follow that the custom in the Attock 
Tahsil is the same. Moreover, that was a 
case of a bequest of property to a daughter. 
In the present case, the bequest is not to a 
daughter but to a sister’s son and, though, no 
doubt, the testator intended to make him his 
son-in-law, the whole Will shows that the 
intention was to benefit the legatee and not 
the daughter or her issue at all. Woe, there- 
fore, do not consider that this ruling helps 
the defendants very much. What we gather 
from Robertson’s Oustomary Law of the 
Rawalpindi District and Kitchin’s Customary 


Law of the Attock District is that a gift or- 


a Will disposing of only a reasonable portion 
of the testator's property would be valid by 
custom and would not be objected to by the 
reversioners, We cannot find any authority 
for the proposition thatan alienation by Will 
or gift of the whole of the property in the 
presence and in defiance of near collaterals 
would be valid. It has been argued by Mr. 
Shafi, that the present Will is only in respect 
of a portion of the testator’s property 
and that Yakub Khan has only been left a 
little more than one-third of the property. 
We are, however, unable to regard the Will 
in that light, It really disposes of the whole 
of the property of the testator. It leaves 
nearly one-half of the ancestral land free of 
incumbrance to Yakub Khan, It then goes 
on to leave half of the remaining property 
to the reversioners on condition that they 
pay off debts amounting to Rs. 2,000 and 


(2)79 P. R. 1896. 
(3) 49 P. R. 1898. 


4) 9 P. R. 1899. 
(61 8 P. R. 1906; 64 P. L. R. 1906. 


(6) 46 P. R. 1900; P. L. R. 1900, p. 404. 
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declares that if they do not fulfil this condi- 
tion, the land would go to some one also. As 
regards the other half, it lays down that thè 
reversioners would only get it after the 
women’s rights have come to an end and 
if they spend certain sums, amounting in all to 
Rs. 1,000, upon their funeral ceremonies. 
These are very onerous conditions and, if 
held to be valid, would, undoubtedly, be pro- 
ductive of much litigation hereafter between 
the reversioners and Sikandar Khan and 
Jafar Khan, who are to get the land if the 
reversioners fail to comply with the testator’s 
conditions as to the payment of debts, etc. Tt 
appears to us probable that Fazl Ilahi wished 
to benefit Sikandar Khan and Jafar Khan, and 
on his being doubtful of his power to leave 
them his land directly, he adopted this round- 
about manner of doing so. He has, in our 
opinion, arrogated to himself far more power 
than custom allows. We are, therefore, quite 
unable to hold on the authorities cited that 
such a Willis valid. Had the testator made- 
a bequest of a reasonable portion of his estate 
to Yakub Khan, we might have been disposed 
to uphold it, but the Will, as actually framed, 
is certainly not valid by custom and must be 
set aside as a whole. We cannot alter 
its provisions and say that one part is valid 
and another invalid. We, therefore, uphold 
the order of the lower Appellate Court and 
dismiss the appeal with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Exsoorion First Civin Appran No. 325 
i oF 1912. ` 
May 12, 1913. 
Present:—Mr. Justico Tudball and 
Mr. Justice Rafique. 
RAM NARAYAN—OBJECTOR——ÅPPELLANT 
versus i 
RAMOHANDER SARUP AND OTHERS— 
DecREE-HOLDERS—AUOCTION-PuRCHAsERS— 
Opposite PARTY. 

Civil Procedure Code (Act Y of 1908), O. XXI, r. 90 
—Person not party to decree, whether can object. 

A person, who was nota party to a mortgage- 
decree, objected under Order XXI, rule 90, Civil Pro» 
cedure Code, that there was some irregularity in the 
sale and that the property sold was not the property 
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mortgaged in respect of which the decree, had been 
obtained: 

Held, that it was open to him to assert his title in a 
regular suit and that he was not a person who could 
object under Order XXI, rule 90. 


Execution first appeal from the desision of 
the Subordinate Judge of Aligarh, dated 30th 
July 1912. 

Mr. P. L Banerji, for the Appellant. 

° Mr. Gulam Mujtaba, for the Respondents. 

JUDGMENT.—This appeal arises out of 
execntion proceedings. A mortgage decree 
was obtained for sale of a certain number of 
sthams in fifteen shops. They were put up 
for sale and proclamation of sale was issued. 
When the Amin went to sell, he recorded a 
proceeding that the boundaries given in the 
proclamation were incorrect and the correct 
boundaries were so and so. He then pro- 
ceeded to sell the shops. The present appel- 
lant, who was no party to the decree, applied 
under. Order XXI, rule 90, of the Code of 
Civil Procedure, as a person whose interest 
_was affected by the sale. His complaint was, 
that the Amin was guilty of gross misconduct 
because he had no power to alter the bound- 
aries, that he ought to have made a reference 


to the Court, that the property advertised for. 


sale was not that which had been mortgaged 
and the sale of which had been ordered and 


that the irregularity complained of resulted . 


in a small price being paid. As a matter 
of fact, the appellant purchased 21 out of 
138 sthams on his own showing for the large 
sum of Rs. 15,000. The sale fetched Rs. 3,800 
for 14 sthams. Granting that there has been- 
some irregularity, there has been no 
resultant loss. As far as the appellant’s 
plea, that the property sold is not the pro- 
perty mortgaged and in respect of which the 
decree was obtained, is concerned, it will be 
open to him to assert his title in any regular 
suit which may be brought against him for 
recovery of possession or which he has to 
bring to recover possession if he is dispos- 
sessed. Taking a broad view of his complaint, 

ib appears that he is not the person who 
could file an objection under Order XXI, rule 
90. The appeal fails and is dismised with costs 
including fees on the higher scale, 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONERS 
COURT. 
First Orvin Appear No. 46 of 1911, 
January 1% 1913. 
Present:—Mr. Piggott, J. C., and e 
Mr. Lindsay, A. J. ©. 
Saiyed GHAZANFAR HUSAIN— 
PLaInTivF—APPELLANT 
versus 
Lala RAM RATAN LAL AND ANOTHER-— 
DEFENDANTS — RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), s. 107, 
0. XXITI,:r. 1—-Withdrawal of suit pending before 
Appellate Court, plaintiff’s right as to—Issues notre- 
quired to be determined in order to give plaintiff relief 
sought, effect of decision wpon—Res judicata. 

Where on appeal, the plaintiff-appellant, who had 
lost his suit in the Court below, requested the Court 
to allow him to withdraw the suit unconditionally, 
and such application was opposed by the defendant. 
respondent: 

Held, that the plaintiff-appellant was not, asa mat- 
ter of right, entitled to withdraw his suit, inasmuch as 
the effect of granting such an application would be to 
nullify the decree of the Court below, and to deprive 
the defendant of the benefit of an adjudication ala 
ready made in his favour. 

Satyabhamabai v. Ganesh Balkrishna, 29 B. 13; 6 Bom, 
L.R. 533, Eknath v. Ranojt, 10 Ind. Cas. 813; 35 B. 2 61; 
13 Bom. L. R. 237, Palampetiyan Nelukullathil Unni 
Moyan v. Palempetiyan Nelukullathi Kattiyamma, 14 
Ind. Cas. 259; (1912) M. W. N. 494; 11 M. L. T. 390, 
Hira Lal v. Uday Chandra Dey, 14 Ind. Cas, 33; 
‘16 C. L. J. 103; 16 C. W. N. 1027, referred to. 

Where certain issues did nob arise at all, in. 
asmuch as, even if framed and decided, they 
would not give the plaintiff the relief sought for, 
such issues, even if decided, would not debar ‘the pars 
ties from raising in a subsequent litigation the ques- 
tions involved in those issues. 

Appeal against the order of the Subordinate 
Judge, Fyzabad, dated 20th December, 1910. 

Messrs. Wazir Hasan and Shahanshah 
Husain, for the Appellant. 

Pandit Gokaran Nath Misra, Messrs. Basudeo 
Lal, and Mahendra Deo Varma, for the Re- 


spondents. 


JUDGMENT.—In this case, the plaintiff, 
Syed Ghazanfar Husain, executed in favour of 
the defendants, Lala Ram Ratan Laland Lala 
Mahabir Prasad,a mortgage-deed for Rs. 27,000 
on May the 18th, 1907. The present suit 
was one for a declaration that the said deed 
is “invalid, void and inoperative” as against 
the plaintiff. The grounds put forward were 
in substance two; first, that the plaintiff was 
a minor on the date whenhe executed the 
said deed; secondly, that its execution was 
brought about under circumstances amounting 
to the exercise of undue influence on the 
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part of the defendants, whereby the plaintiff 
was induced to enter into a harsh and 
unconscionable bargain. The Court below, 
the Jearned Subordinate Judge of Fyzabad, 
framed a number of issues but decided them 
all against the plaintiff and has dismissed 
his suit. When the case first came before a 
Bench of this Court on appeal, the arguments 
were confined to the question whether certain 
evidence tendered by the plaintiff appellant 
had been wrongly excluded by the Court 
below; the result was that this Court, by 
its order of June 17th, 1912, directed 


the Court below to allow the plaintif an 
opportunity of producing his half-brother, . 


Bakar Husain, as a witness before that Court 
and of procuring the examination on commis- 
sionof his mother, MusammatNaurozi Khanam. 
The evidence of the latter lady has accordingly 
been taken and is now before us; but the 
plaintiff eventually elected to dispense with 
the evidence of Bakar Husain. When the 
case came again before this Court under the 
above circumstances, we were met by an 
application on behalf of the plaintiff-appellant 
purporting to be under Order XXIII, rule 1, 
clause (1), of the Code of Civil Procedure, 
that is to say, the plaintiff informed this 
Court that he now desired to withdraw his 
suit unconditionally and asked that orders 
might be passed accordingly. It must be 
clearly understood that this was not an 
application withdrawing the appeal; such an 
application would have required to be dealt 
with upon different principles and its effect 
would, undoubtedly, have been to leave the dec- 
ree of the Court below intact. By attempting 
to withdraw the suit (not the appeal) at this 
stage, the plaintiff in effect seeks to get rid of 
that decree altogether. If weare to grant 
this application, it is obvious that, whether or 
not we include in our order any words 
formally setting aside the decree of the 
Court below, the effect of our order would be 
to supersede that decree by an order that the 
plaintiff’s suit was withdrawn; and so to 
render that decree of no effect as between 
the parties The application was strongly 
resisted on behalf of the defendants- 
respondents; but the contention for the 
plaintiff-appellant is that he hag an absolute 
right to withdraw his suitat this stage, 
provided always that he does not seek the 
leave of the Court to institute a fresh suit on 
the same cause of action. 
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matter of fact, heard the appeal on the merits 
and the position of the parties has become 
abundantly clear to us. The order which we 
propose to pass will make it clear that the 
course taken by the plaintiff-appellant in 
making. this. application for withdrawal at 
this stage is nob so extraordinary or 
unreasonable as it might at- first sight 
appear. Indeed the order which we propose 
to pass will to a considerable extent meet the 
purposes for which the application for 
withdrawal was made. Wecannot, however, 
dispose of the appeal without giving a definite 
decision, as to whether the plaintiff is or is 
not entitled as of right to withdraw this suit 
altogether atthe stage which it has now 
reached, and so to obtain an order recogniz- 
ing such withdrawalin place of the decree 
of the Court below dismissing the suit on its 
merits. We are of opinion, that he is not go 
entitled, The words of Order XXIII, rule 1, as 
they stand, refer only tooriginal suits. They 
can only be applied mutatis mutandis to the 
case of appeals. An Appellate Court, 
according to section 107 of the Code of 
Civil Procedure, has the same powers, and 
must perform as nearly as may be the same 
duties as are conferred and imposed by the 
said Code on Courts of original jurisdiction 
in respect of suits instituted therein. Ib is 
quite conceivable, that a Court before which 
a suit is pending in appeal, may find that the 
suit as brought must fail by reason of some 
formal defect which was either overlooked 
altogether, or wrongly adjudicated upon, by 
the Court of first instance,so that there may 
exist fair and equitable grounds for permit- 
ting the plaintiff, even in appeal, to withdraw 
altogether from his suit with liberty to 
institute a fresh suit in respect of the subject- 
matter of the same, The jurisdiction of an 
Appellate Court even to this extent, that is 
to say, under clause (2) of rule 1, of Order 
XXIII of the Code of Civil Procedure, appears 
to have been doubted; bnt atany rate, this is not 
the question now before us. The application 
of the plaintiff-appellant in the present case 
raises no question as to the powers of an 
Appellate Court in this matter, or as to any 
discretion which it might lawfully exercise. 
If the provisions of the first clause of Order 
XXIII, rule 1, aforesaid, can be applied at all, . 
so as to permit of the withdrawal of a suit 
on appeal, the right thereby conferred upon 


We have, asa a plaintiff, whether he appears before - the 
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Appellate Court in the position of an 
appsilant or in that of a respondent, must be 
held to be an absolute one, altogether 


independent of any discretion exercisable , 


by the Court of Appeal, and it must 
be held that an Appellate Court is 
bound to accept such an application for 
Withdrawal on the strength of the obligation 
laid upon it by section 107 of the Code of 
Civil Procedure to perform the same duties 
as are imposed by that Code on Courts of 
original jurisdiction. This line of argument 
appears on the face of it to involve a certain 
fallacy when it is considered strictly with 
reference to the wording of section 107 
aforesaid. The Appellate Court is nander an 
obligation to perform as nearly as may be the 
duties imposed by the Code of Civil Proce- 
dure on a Court of original jurisdiction in 
respect of suits instituted therein. When 
a plaintiff in a Court of original jurisdiction 
withdraws his suit unconditionally, without 
asking for any adjudication by that Court 
upon the questions raised, he restores matters 
to the position in which they would ‘have been 
if no suit had ever been filed, except that he 
is precluded from instituting any fresh suit 
in respect of the same subject-matter. The 
only correct analogy to such a process in 
a Court of Appeal woald be for the plaintiff 
to withdraw his appeal withoat asking for any 
adjudication by the Appellate Court on the 
questions raised therein, and so to put the 
parties in the position which they would 
have occupied if no appeal had ever been 
filed, except that no fresh appeal could be 
brought thereafter by any appellant who had 
thus withdrawn. By seeking to withdraw, 
not the appeal but the suit itself, what 
the plaintiff is asking, ig to do something 
different, namely, to pass an order which 
would have the effect of nullifying the decree 
of the Court of first instance and so depriving 
the defendants of the benefit of an adjudica- 
tion already made in their favour. To admit 
this contention would be equivalent to holding 
that whenever a suit is pending in appeal, 
cr.even in second appeal, the plaintiff has 
an absolute right to get rid of any decree 
or decrees, that may already have been 
passed, and to obtain in place thereof 
an order that the suit is withdrawn. There 
is plenty of authority to the contrary. 


The Bombay High Court bas taken a very | 


strong view of the operation of this rule as to 
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the withdrawal of suits after a decree has 
actually been passed therein. We may refer 
to the two cases of. Satysbhamabal v. Ganesh 
Balkrishna (1) and Eknath v. Ranojie (2). 
In the latter of these two cases, the view is 
expressed that the provisions of Order XXIII 
of the Code of Civil Procedure contemplate 
the pendency of a suit and do not apply 
where a suit has been disposed of and 
a decree has been passed in favour cf the 
defendant, This is perhaps a somewhat strong 
view, and is of the nature of an obiter dictum 
in the case then before the Court; but 
it is quite clear that on the principles laid 
down in tha two rulings in question, the 
Bombay High Court would not have allowed 
the application now before us. There is another 
case, that of Palampettyan Nelukullathil 
Unni Moyan v. Palampetiyan Nelukulluthil 
Kattiyamma (8), in which a Bench of Madras 
High Court expressed the opinion that a 
decree once passed confers certain rights on 
the defendants in whose favour the decision 
has beea pronounced, which it is not open 
to the plaintiffs in the case to get rid of 
by merely withdrawing the suit. It ig 
true that the auit then in question was one 
for partition, but the decision appears to 
proceed upon grounds which would be equally 
applicable to the case now before us. In Aira 
Lall v. Uday Chandra Dey (4), although the 
point for determination was -with reference 
to an application for leave to withdraw with 


liberty to bring a fresh suit, the learned Judges 


made certain remarks which are applicable 
to the case now before us and which we 
quote with approval: —° The object of rule 1 
of Order XXIII of the Code of Civil Pro- 
cedure is not to enable a plaintiff, after he 


-has failed to conduct his suit with proper 


care and diligenze, and after his witnesses 
have failed to support his case, to obtain an 
opportunity of commencing the trial afresh 
in order to avoid the result of his previous 
misconduct of the vase and so to prejudice the 
opposite party.” For these reasons we have 
declined to accede to the plaintiff's, appli- 
cation withdrawing tbe suit and must pro- 
ceed to determine the appeal on the merits. 
(1) 29 B. 13; 6 Bom. L. R. 533, 

sa 10 Ind. Cas. 813; 85 B., 261; 18 Bom. L. R. 
237. 
oe Ind. Cas, 259; (1912) M. W., N. 494; 11 M. L. 
ou 14 Ind. Cas. 33; 16 O. L. J. 108; 160. W.N. 
1037. 


kd 
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This appeal, however, falls into two very 
distinct parts. The suit as brought was 
essentially one under Chapter V (sections 39 
to 41 inclusive of tke Specific Relief Act I 
of 1877) and the relief sought was a de- 
elaration that this mortgage-deed of May 
18th, 1907, is void as against the plaintiff. 
Now the only ground put forward upon which 
the deed could be adjudged altogether void 
was the alleged minority of the plaintiff on 
the date of its execution. The further al- 
legations made, as to the bargain being a 
harsh and unconscionable one, and the execu- 
tion of the deed having been brought abont 
by the exercise of undue influence on the 
part of the defendants, would at most only 
justify a finding that the deed in qaestion 
embodied a contract voidable at the option 
of the plaintiff and liable to be set aside,” 
either absolutely, or if the party who was 
entitled to avoid it was found to have 
received any benefit thereunder, then upon 
such terms and conditions as to the Court 
might seem just. The representations made 
to us in support of the plaintiff’s appli- 
cation to withdraw the suit had their only 
reasonable basis in equity in the argu- 
ment that the plaintiff was now satisfied 
that he had made a mistake in bringing for- 
ward thess allegations of undue influence in 
the present suit and in asking for an ad- 
judication in respect of the same, upon that suit 
as brought. We find thatthe defendants in 
paragraph 14 of their written statement put 
forward a very similar contention, point- 
ing out that apart from the question of the 
plaintiff's minority, the other allegations in 
the plaint were not of sucha nature as to 
justify a declaration that the deed was 
altogether void. There was a further ques- 
tion raised in the course of the hearing in 
the Court below as to whether the plaint as 
originally filed was properly stamped. That 
question is not now before us and we need 
not discuss it; but what we are concerned 
to note is that the order passed by the Court 
below on this question resulted in an amend- 
ment of the plaint, the effect of which was 
to confine the plaintiff strictly to his claim 
for a decree declaring the deed in suit to be 
altogethor void and to preclude him from 
asking for a decree declaring it voidabie and- 
liable to be set aside on conditions. It seems 
to us, moreover, exceedingly doubtful whether, 
apart from the question of minority, the 
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plaintiff had any oase upon which he could 
have come into Court for a declaratory decree 
under the Specific Relief Act. The period 
prescribed for redemption in the deed of 
May 18th, 1907, had expired and it was open 
to the plaintiff to bring to trial all the ques- 
tions sought to be raised by him on this plea 
of undue influence by filing a suit asking 
for redemption of the mortgage upon such’ 
terms as the Court might find to be just and 
proper. vən under section 41 of the 
Specific Relief Act, the Court, acting under 
Chapter V of the said Act, has jurisdiction 
to require the plaintiff to make any compen- 
sation which justice may require to the 
opposite party before granting him any 
relief, and it seems at least doubtful whether 
a suit under that Chapter could have been 
entertained onthe facts now before us, apart 
from the allegation as to the plaintiff's 
minority, when all the issues raised by the 
plea of undue influence could have been 
brought to immediate trial upon a suit for 
redemption of the mortgage. In any case it 
seems to us that, on the pleadings as they 
stood in the Court below after the amendment 
of the plaint, the only issue for trial was that 
of the plaintiff's alleged minority. The 
remaining issues framed and decided by the 
learned Subordinate Judge did not really arise 
at all because even their determination in 
favour of the plaintiff would not have entitled 
the latter to the relief sought, namely, to a 
decree declaring the deed in suit to be 
altogether void. We think, therefore, that 
these issues ought not to have been tried. We 
decline to discuss them in appeal, and we 
content ourselves with holding that the plaint- 
iff should not be debarred by the decision of 
the Court below from raising the questions 
involved in his plea of undue influence in any 
future suit in respect of this mortgage-deed, 
whether brought by himself for redemption of 
the same or by the opposite party for en- 
forcement of its terms. 

The issue as to the plaintifi’s minority was 
properly brought to trial in the Court below; 
it is now before us in appeal and we must 
proceed to determine it. The entire weight 
of the evidence is against the plaintiff. He 
went into the witness-box himself bat his 
own statement as to his age did not agree with 
what he had said iu the plaint. According 
to the plaint, he was 20 years 9 months old in 
May 1910 and was, therefore, born sometime 
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in August 1889,” but when giving evidence 
he deposed that he was 20 years 6 months 
old in November 1910, which would make 
his date of birth some time in the month of 
May 1890. His mother, who was examined 
on commission under the remand order of 
-this Court, said that the plaintiff was born 
on a Sunday, the 17th day of the Muham- 
madan month of Zzlhtj, in the year 1306 
Hijri. This statement is clearly wrong, for 
an examination of the calendar shows that in 
the’ year in question (==1889 A.D.) the 17th 
Zilhii corresponds with August 15th and falls 
ona Thursday. It was contended before us 
on behalf of the respondents that the mother 
was probably right as to the day of the week 
on which the plaintiff was born and also as to 
the day of the month. If so, baving clear and 
positive evidence before us that the plaint- 
iff was born before the year 1890, we have 
only to consider what years there were prior 
to that in which the 17th day of the month 
of Zilhtj fell on a Sunday. We find that 
there were two such years, and that accord- 
ing to this reasoning the plaintiff must have 
been born either on the 26th August 1888 or 
on the 27th September 1885. On behalf of 
the respondents it was contended that there 
is a good deal of evidence on the record 
suggesting the latter of these dates as the 
correct one. Iu a petition dated March 16th, 
1904, (Exhibit A 47), the plaintiff stated 
that he attained majority in the month of 
March 1908. This would not be equivalent 
to aperiod of 18 years reckoned from the 
27th September 1885, but it would represent 
a period of 18 lanar years reckoned accord- 
ing ,to the Muhammadan calendar from 
the month of Zilht) which fell in 1385 
A. D. to the same month ia the year 1903 
A.D. We know also thatin the month of 
September 1904 the plaintiff applied for 
a certificate of guardianship of his minor 
sisters. In this petition, he not only 
represented himself as being of full age, 
but gave the dates of the birth of his 
two younger sisters as follows:—Musammat 
Sajjadi Begam, October 4th, 1889, and 
Musammat Sughra, January 4th, 1895. We 
may note that Musammat Naurozi Khanam 
in her evidence says that her daughter, 
Sughra, was born about seven years before 
her husband’s death, which took place 
in the year 1902, while Sajjadi Begam 
was born 33 years earlier. This agrees 
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with the date given for the birth of 
Musammat Sughra in the plaintiff's applica- 
tion for guardianship, though it does nob 
agree as regards the birth of Sajjadi B&gam. 
There is a great deal of other documentary 
evidence on the record which we do not 
think it necessary to discuss in detail. 
There were proceedings regarding the 
appointment of a DLambardar in the year 
1905 which imply that the pleintiff had, 
in his own belief and in that of his family, 
attained majority before that year. We 
know also that in the month of March 1907 
the plaintiff represented himself as being 
then over 21 years of age for certain purposes 
connected with the Municipal Ward Roll and 
with his own qualification for election as a 
Municipal Commissioner. There is really 
very little evidénce on the other side. The 
statement of Musammat Naurozi Khanam is 
vitiated by the discrepancy we have already 
noted. Moreover, after going through it in 
detail, we find that the various notes of 
time given by her with reference to different 
events, such as her own age, the date of her 
marriage, the dates of the birth of her dif. 
ferent children, and so forth, are so con- 
fused and inconsistent with one another ag 
to make it impossible to rely on any part 
of thatstatement with any confidence. The 
Civil Surgeon of Fyzabad was called as an 
expert witness on belialf of the plaintiff 
but his statement is obviously inconclusive, 
The plaintiff’s half-brothers did not go into 
the witness-box and the statement of Bande 
Raza, an old servant of the family, does 
not impress us as reliable, His assertion 
that the plaintiff “became corrupt” through 
drinking and bad company at a time when his 
age, according to the witness, was batween 12 
and 13 years does not appear a probable 
one. On areview of the entire evidence, 
we feel no hesitation in accepting the find- 
ing of the Court below that the plaintiff 
was not a minor on the 18th May 1907 when 
the mortgage-deed in suit was executed. 
The suit as brought was rightly dismissed on 
this finding by the Court below and we dis- 
miss this appeal with costs. 
P Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Srconp Orvin Appzan No. 465 or 1911. 
May 27, 1913. 
Present:—Mr. Judtice Rattigan and 
Mr. Justice Scott-Smith. 
KHAN BAHADUR-—Puatntirr— 
APPELLANT 
versus 
ALI AKBAR AND OTHERS —DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. TI, r. 2— 
Point not raised in pleadings and grounds of appeal in 
the lower Appellate Court—Not allowed to be raised in 
further appeal. 

Plaintiff sued his brother for possession of a half 
share of the parties’ agricultural land. It appeared 
that he had applied to the Revenue Authorities for 
partition of his share of the said land, and as the 
defendant denied his title, he had been referred to a 
civil suit. The case was compromised. Nothing 
was said in that suit orin the deed of compromise 
about any shamilat or abadi land. Subsequently, 
plaintiff sued for partition of his share of the abadi 
land: 

Held, that the subsequent suit was not barred under 
Order II, rule 2, Civil Procedure Code, as the plaintiff 
at the time of the previous litigation had no cause of 
action for his share in the abadi deh. 

When a point is not taken in the pleadings, and no 
issue is framed in respect of it, and even in the 
grounds of appeal in the lower Appellate Court ib is 
not urged at all, the Chief Court will not permit it 
to be put forward for the first time in further ap- 
peal. 


Second appeal from the deerse of the Di- 
visional Judge, Attock Division, at Campbell- 
pur, dated the 21st March 1911, reversing 
that of the District Judge, Oampbellpur, 
dated the 23rd December 1910, decreeing 
plaintiff's claim. 


- The Hon’ble Mr, Muhammad Shafi, K. B., 
for the Appellant. 


Mr. Pestonji Pagabhoy, for the Respond- 
ents, 


JUDGMENT.—This was a suit by Khan 
Bahadur, plaintiff-appeliant, for partition of 
the abadi land of patti Khair Ullah in village 
Shah Dher. He stated that the entire abadi 
land of this patti measured 12 kanals 2 
sarsats, Out of this, he said he was entitled 
to one half. Being in possession of 7 marlas 
8 sarsais, he claimed half the remainder and 
after excluding certain plots that could not 
be partitioned, he claimed the balance -of 
5 kanals 1 marla 53 sarsais to make up his 
share. Defendants denied that the plaintiff 
was the joint owner with them in the 
property in suit and claimed that they were 
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- the sole proprietors thereof and were so 


entered in the revenue papers, also- that ine 
1872 the plaintiff’s father sued for half of the 

agricultural land and his suit had been 

dismissed and that his present claim was, 

therefore, barred. They further alleged that 

the land in suit had been acquired by them- 

selves and their father. 

The first Court held that the plaintiff was 
a collateral of the defendants, and that 
according to the pedigree-table given in its 
judgment he was entitled to one-half of the 
land in dispute, also that the present suit 
was not barred by reason of the decision in 
the former suit relating to agricultural land, 
and further that the defendant’s possession 
waa not adverse and plaintiff’s claim was not 
barred by time. It accordingly gave the 
plaintiff a decree as claimed. The lower 
Appellate Court held that since 1862, Khair 
Ullah or his sons had been in exclusive pos- 
session of the land in suit and the plaintiff 
had never exercised any rights overit or © 
had built any houses on it and that the 
house which he occupied he merely occupied - 
asa matter of grace. It, therefore, consider- 
ed the plaintiff’s claim to be time-barred. 
It further held that the present suit was 
barred under Order Il, rule 2, of the Civil 
Procedure Code, by reason of the fact that 
Sher Dil, father of the plaintiff, did not 
include the land now in dispute in the suit 
brought by him in 1872, It, therefore, 
accepted the appeal and dismissed the plaint- 
iff’s suit with costs, The plaintiff has 
preferred a further appeal to this Court. 

The pedigree-table, which is given in 
detailin the judgment of the first Court, 
shows that plaintiff was the son of Sher Dil 
and grandson of Amirullah, Khair Ullah, 
father of defendants Nos. 1 to 6 and grandfather 


. of defendants Nos. 7 and 8, was another son of 


Amirullah. In the previous “suit, which was 
between Sher Dil and Khair Ullab, Sher 
Dil’s legitimacy was denied by Khair Ullah 
and the lower Appellate Court seems to have 
thought that his legitimacy was disputed in 
the present suit also. This, however, was an 
erroneous view as appears from the pleadings 
and Mr. Pestonji, Counsel for the respond. 
ents, has admitted before us that it is “not 
now in dispute. According to the pedigree- 
table then, plaintiff would appear to be 
prima fecte entitled to half the land in dis- 
pute. Mr. Pestonji does not now deny that 
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plaintiff was entitled to a share in this land. 
Jn fact he admitted that he originally had a 
share. He has, however, laboured to show 
that plaintiff's share was not half but origin- 
ally 1/5th-. in the abadi land. We will 
return to this point presently. He also 
strenuously urged that the plaintiff’s claim 
avas barred by Order II, rule 2, Civil Proce- 
dure Code, by reason of the previous case. 
The case in question was instituted on 6th 
July, 1872, by Sher Dil against Khair Ullah. 
Ib was for possession of a half share of the 
parties’ agricultural land. It appears that 
Sher Dil had applied to the Revenue 
Authorities for partition of his share and as 
Khair Ullah denied his title, he was referred 
to a Civil suit. That case was compromised. 
Exhibit D-5 is a copy of the deed of compro- 
mise under which Sher Dil agreed to accept 
about one-fourth of the whole land instead 
of the one half to which he claimed to be 
entitled. He actually received 26 ghwmaons 
of land of which the khasra numbers were 
specified. Nothing was said in that sait 
orinthe deed of compromise about any 
shamtlat or abadi land to which- the parties 
might be entitled. Mr. Pestonji urges that 
Sher Dil ought at that time to have sued 
also for his share in the abadi deh and that, 
as he did not, his son is -now debarred from 
doing so by the provisions of Order II, rule 2, 
Civil’ Procedure Code. We do not think 
that there is any force in this argument. 
Sher Dil was not bound to sue for parti- 
tion of abad? lands at the same time that he 
sued for his share of the agricultural land. 
He applied for partition of the latter and not 
of the abadi to the Revenue Authorities, and 
in accordance with the order of the Tahsildar 
he brought a civil suit to establish his title, 
He had no cause of action at that time for 
suing for his share in the abadi deh. 


Mr. Pestonji’s argument that plaintiff is 
not really entitled to half the land in suit 
was based upon gertain remarks made in the 
judgment of this Court dated the 21st of 
November 1878, a copy of which is on the 
record as Exhibit P-7. In that judgment, it 
is stated that the whole land of the village is 
divided into 88 shares, of which patti Khair 
Ullah owns 123. Ont of these 12} shares 
Sher Dil and Khair Ullah were said to be en- 
titled to 5 shares. From this Mr. Pestonji 
argues that the plaintiff, if entitled to any- 
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thing, is only entitled to 24 ouf of 12% shares 
i. e. to 1/5th of the land in dispute. He has 
gone even further than this. He has argued 
that as Sher Dil by the? compromise in the 
1872 suit gave up half his share in the 
agricultural land, therefore, it should be 
presumed that he gave up half his share in 
abadi lands also. Consequently, he says that 
the plaintiff is entitled at the most to onee 
tenth of the abadi of patti Khair Ullah. This, 
as pointed out by Mr. Shafi, is entirely a 
new argument. Plaintiff's suit was for a 
half share of abad? land measuring 19 kanals 
2 sarsais. In their pleas, the defendants 
never said that plaintiff wasin any case 
claiming more than his legitimate share. 
They never at any time said that his share 
was only 3 of 5 out of 12% shares. Ali Akbar 
defendant was examined as a witness and he 
also never objected to the amount of the land 
claimed. No issue as to the actual shara was 
ever framed. The first Court gave a decree for 
half the land as claimed and in their grounds 
of appeal in the lower Appellate Conrt, the 
defendants never urged that plaintiff was 
in any case claiming more than his actual 
share. Under these circumstances, we agrea 
with the appellant’s Counsel that it is not 
open to the respondents to put forward such 
a plea for the first time in farther appeal. 
The question is 2 somewhat complicated ona 
and coald not be satisfactorily disposed of 
withont a remand for a further inquiry. 
This weare not prepared to allow and we 
dispose of the point against the respondents. 


Another point urged by Mr. Pestonji was 
that plaintiff had abandoned all his rights 
to share in the abadi. This point also does 
not appear to have been raised in the first 
Court and we quite fail to ses how plaintiff 
can be said to have abandoned his rights. 
The land is joint and plaintiff and his father 
have been continually in possession of a 
portion of it and have been living in the 
village. The more fact that plaintiff has 
not been exercising his rights of building 


-houses and of locating tenants on the land 


does not imply any renunciation of his 
rights, Ali Akbar, defendant No. 1, is a 
Lambardar and head of the family and as 
such has been locating tenants on the land 
and he and his brothers have been bnilding 
houses on it, but this action of theirs does not 
indicate adverse possession. 
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To sum up, we hold that the plaintiff is 
entitled to one-half share in the abad? of patiz 
Khair Ullah and that his claim is not barred 
either by time or by Order II, rule 2, Civil 
Proesdure Code. We, therefore, accept the 
appeal ard setting aside the order of the 
lower Appellate Court restore the decree of 
the first Court with costs throughout. This 
will be a preliminary decree under Order XX, 
rule 18 (2), Civil Procedure Code, and it 
will be for the first Court to carry out the 
actual partition by metes and bounds and 
thereafter to pass a final decree allotting 
specified portions of the property to each 
party. ° 

Appeal accepted. 


CALCUTTA HIGH COURT. 
REGULAR Civ Appears Nos 397 AND 480 
or 1909. 

April 24, 1913. 

Present: —Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 
WANKI KOER—DEPENDANT— APPELLANT 
versus 
DOMI LAL AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

E Contribution—iloney paid— Money realised by sale 
of plaintif?s property, whether money paid—Lamatation 
Act (IX of 1908) Sch. I, Arts. 61, 99, 120—Joint 
decree against plaintiff and defendant paid` by third 
party—Decree obtamed by third party against 
plaintiff—Realisation of decretal amount by sale of 
plaintiff's property—Suit for contribution by plaintiff — 
Point of time for commencement of limitation, 

A decree for money under which the plaintiff and 
his co-sharer, the detendant, were jointly liable, was 
paid off by a third party without any request on the 
part of the plaintif who, however, was held liable to 
pay the amount so paid bythe third party on the 
ground that he was benefited by the payment, The 
amount paid by the third party was realised from the 
plaintif alone by the sale of his properties: 

Held, that as the payment did not bonefit the plaint- 
iff alone but benetited his co-sharer the defendant as 
much as it benefited the plaintiff, the latter was 
equitably entitled to obtain from kis co-sharer, the 
deiendant, his proportionate share of the original debt 
which had ın this manner been discharged. 

It is doubtiel whether money realised by sale of 
plaintifi’s property in execution of a juint decree 
against tho plaintaff and his co-sharer defendant, ig 
money pad within the meaning of Aiticles 61 and 99 
of tho Limitation Act of 1908. , 

Fuckoruddeen Mahomed vy. Mohima Chunder, 4 0, 
529 and Raja oj Vizianagram v, Raia Setrucherla, 26 
M. 686, referred to, , 


INDIAN OASES. = 


[1913 


Article 61 contemplates a payment by the plaintiff 
and not a payment by a third party. . 

In the present case, if the Articles 61, 99 apply, the 
dato of payment by the third party was not the date 
of payment within the meaning of the articles, but the 
date on whioh the third party’s decree was realised 
by the sale of the plaintifi’s property. If those Articles 
do not apply, then Article 120 will apply. 


Appeals from the decrees of the first 
Sub-Judge of Mozafferpur, dated June 24th, 
1909, 

Babus Umakali Mukherjee and Shorosht 
Oharan Mitter, for the Appellent. ` 
Babus Kulwant Sahat and Chandra Sekhar 
Banerjee, for the Respondents, 


JUDGMENT.—These two appeals arise 
out of a suit for contribution and the facta 
which gave rise to the litigation are these:— 
One Ram Bhatta deposited a certain sum 
of money in a Bank owned by the plaintiff’s 
father Ramlal and his two brothers Sudhistlal 
and Gopallal. As Ram Bhatta did not get 
his money, he brought a suit and obtained a 
decree for the sum deposited by him against 
Ramlal, one Janki Koer representing the 
estate of Sudhistlal and the representatives 
of Gopallal. This decree was passed on 
the 30th August 1898. On appeal, the 
High Court exempted Gopallal’s branch, 
namely, Jugarnath and Baijnath in so far 
as they inherited the share of the family 
property from Gopallal, from liability under 
the decree. This decree of the High Oourt 
was passed on the 4th August 1902. In the 
meantime, Ram Bhatta having executed his 
decree against Ramlal advertised certain 
properties belonging exclusively to Ramlal 
for sale. Thereupon one Raja Shib Chunder 
Bannerjee paid in the decretal amount due 
to the decree-holder, Ram Bhatta, on the. 
8th December 1900 and a petition was put 
in by the latter in the executing Oourt to 
the effect that the decretal amount 
Rs. 7,2€3-5-0 had been realised by him on that 
date through Raja Shib Chunder Banerjee, 
the purchaser of certain mehals, belonging 
to the judgment-debtor Ramlal and his son. 
The Court thereupon ordered that the case 
be finally disposed of. On the very same day, 
however, Ramlal put in an application before 
the Court stating that the petition filed on 
bekalf of the decree-holder was without his 
knowledge and that, in fact, the negotiations 
between the Raja and the petitioner regard- 
ing the sale of the petitioner’s properties 
had not been concluded and that, on] the 
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contrary, the petitioner had concluded negoti- 
“ations as regards the sale of his properties 
‘ith another person who had advanced a 
certain sum of money and had brought 
it to Court for par ment to the decree-holder. 
Thè Court, thereupon, made an order to 
the effect that, as the execution case had 
already been disposed of, no orders were 
necessary tobe passedon the application of 
the judgment-debtor. Then began a litiga- 
tion between Raja Shib Ohunder Banerjee 
and Ramlal. The former sued the latter 
for specific performance of a contract to sell 
certain properties. The, suit was decreed 
by the Court of first instance but, on appeal, 
the High Court held that the Raja could 
not get a decree for specific performance 
but was only entitled to get back the money 
advanced, namely Rs. 7,263-5-0 with interest 
at six per cent. per annum from the 8th 
December 1900 up to the date of realisation. 
In execation of this decrea, Raja Shib 
Chunder sold certain properties belonging 
to the plaintiff on the llth January 1908 
and the sale was confirmed on the 21st June 
1906 on which date Raja Shib Chunder 
obtained payment of Rs. 9,518. The present 
suit was instituted on the 3rd February 1908 
by the plaintiff for contribution against his 
co-sharers, the legal representatives of 
Sudhistlal. 


The defence was mainly based on the, 


plea of limitation, but the Court below 
overruled it and gave a decree to the 
plaintiff in a modified form against the 
three sets of defendants and the defend- 
ants have preferred these two appeals to this 
Court. 

It has been contended on behalf of the 
appellant, first that the cause of action 
for this suit arose on the 8th December 
1900, when the joint decree obtained by 
Ram Bhatta was paid off, that, three 
years having passed from that date, this 
suit is barred by limitation; and that the 
realization of Raja Shib Chunder’s decree 
by sale of the plaintiff’s property did not 
give the plaintiff any cause of action against 
the defendants and secondly that no interest 
ought to have been allowed; at any rate, the 
interest allowed i is excessive. 


The Court below has held that Article 
99 of the first Schedule of the Indian Limita- 
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tion Act is applicable to the present case. 
That Article runs as follows:— 


“For contribution by? a party who has 
paid the whole or more than his share ‘of the 
amount due under a jeint decree or by a sharer 
in a joint estate who hag paid the whole or 
more than his share of the amount of 
revenue due from himself and his co-sharers.”’ 
The period of limitation is “three years from 
the date of the payment in excess of the 
plaintiff's own share”. It is argued that the 
paymentof the amount due under the joint 
decree was the payment made on the 8th 
December 1900 by Raja Shib Chunder 
Bannerjee and that, although the payment 
was not made by the plaintifi’s father, it 
must be taken as if it was made by him 
through Rajah Shib Chunder, having regard 
to the fact, as found by the High Court, that 
he had had the benefit of it. But the pay- 
ment by the Raja was not made under any 
contract with the plaintiff's father not at his 
request and, when the payment was made, the 
plaintiff's father at once repudiated it by a 
petition presented to the Court. The pay. 
ment by the Raja could not give the 
plaintiff’s father (Ramlal) any right to sue 
his coesharers unless and until he was 
compelled to pay the money to the Raja, If 
the Raja did not sue Ramlal for the money, 


- the latter would have had no right to aue his 


co-sharers for contribution. Any nit by 
Ramlal before he paid the money to the Raja 
might have been met by the plea that there 
was no payment by him, much less any pay- 
ment in excess of his share which alone 
would have given him a right of suit for 
contribution. We think, therefore, that the 
date of payment by Raja Shib Chunder was 
not the date of payment by Ramlal within 
the meaning of Article 99, If that Article 


‘applies, the date on which Raja Shib Chunder’s 


decree was realised by sale of Ramlal’s 
property should be treated as the date of pay- 
ment in excess of Ram Lal's share within the 
meaning of Article 99, Itis very doubtful, 
however, whether Article 99 applies to the 
present case, because the amount due under 
the joint decree was not paid in the first 
instance by Ramlal and it has been doubted 
in this Court whether money realised by sale 
of plaintiff’s property in execution of a joint 
decree against the plaintiff and his co-sharers 
is money paid within the meaning of thig 


26 
JANI KOER V, DOMI LAL, 


Article. See Fuckor-ud-deen Mahomed Ahsan v. 
Mohima Ohunder Ohowdhry (1), though in the 
Madras High Court it has been held that the 
word “paid” in Arttcles 99 and 61 would 
include payments derived ont of the sale- 
proceeds of the property of the person seeking 
contribution. [See Raja of Vizianagram v. Raja 
Setrucherla (2)]. 

Next, we have to see if the suit is barred 
under Article 61. That Article prescribes a 
period of three years for a suit for money pay- 
able to plaintiff for money paid for the 
defendant, from the date when the money is 
paid, It has been contended on behalf of the 
appellant that the Article merely says money 
paid for the defendant not that, it should be 
paid by the ‘plaintiff’ and that, therefore, the 
date on which Raja Shib Chunder paid the 
money must be taken as the date on which 
the money was paid. Bat we are of opinion 
that the Article contemplates a payment by 
the plaintiff and not by a third person and, as 
we have already said, the payment by the 
Raja would not have given Ramlal any right 
to sue his co-sharers, so long as he had not to 
pay the Raja. If the Article applies, we 
think the date on which the Raja’s decree was 
realised by sale of Ramlal’s property should 
be treated as the date when the money was 
paid within the meaning of Article 61. 
Bat, as we have already pointed out, it has 
been doubted whether the word ‘paid’ 
includes realisation of money by sale of 
plaintiff's property. 

The circumstances of the oase are peculiar. 
The decree under which Ramalal and his 
co-sharers were jointly liable was paid off by 
a third party, Raja Shib Chunder, without 
any request on the part of Ramlal. Ramlal, 
however, was held liable to pay the amount so 
paid by the Raja on the ground that he was 
benefited by the payment. But the payment 
did not benefit Ramlal alone. The payment 
benefited his co-sharers as much as it 
benefited Ramlal. Under the circumstances, 
when the amount paid by the Raja was 
realised from Ramlal alone by the sale of his 
properties, he was equitably entitled to 
obtain from his co-sharers their proportionate 
share of the original debt which had in this 
manner been discharged. 

If the plaintiff has the right to recover, 


(1) 40. 529. 
(2) 26 M. 686, 
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the money, as we think he has, and if the 
claim does not fall ander Article 99 ote 
Article 61, the case must come uandet 
Article 120, As the Privy Council pointed 
oat in the case of Mahomed Riasat Ali v. 
Hasin Banu (3), Article 120 would apply 
unless ib is clear that the -suit is under 
some other Article. 
suit can be brought within six years from 


the time when the right to sne accrued. - 


We think the plaintiff's right to sue accrued 
when Raja Shib Chunder’s decree was 
satisfied by sale of plaintiff’s property and 
the suit was brought within two years 
from tke date of that payment. We are 
accordingly of opinion that the suit, is not 
barred by limitation, 

The next question is as regards the 
interest. The Oourt below has awarded 
interest at the rate of Rs. 12 per cent. but 
no reasons have been assigned why the 
plaintiff should get interest at a higher- 
rate than that allowed in the suit of Raja 
Shib Chunder. We also think that the plaint- 
iff ought not to get any costs of the suit 
brought by Raja Shib Chunder and that 
the liability of the defendants ought to be 
determined upon the basis of the amount 
decreed in the suit of Ram Bhatta together 
with interest ab six per cent. per annum up 
to the date of the decree in this case. 

The result, therefore, is that the plaintiff 
will get a decree for 6% annas share of 
Rs. 7,263-5 with interest thereon at six per 
cent. per annum from the 8th December 1900 
upto thisdate. On the total amount thus 
desreed, interest atthe ordiuary rate of six 
per cent. will ron up to realisation, The 
defendants Ist, 2nd and 3rd parties res- 
pectively will contribute according to their 
shares. 

Under the circumstances of the case, each 


party will bear his own costs in both the 


Courts, 


Decree varied. 
(8) 210, 157 at p. 163; 20 I, A. 155. 


Under Article 120, a* 
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MEGH RAJ V. MATHURA DAS. 


ALLAHABAD HIGH COURT. 
e First Cryin APPRAL No. 82 or 1912. 
. May 21, 1913. 

Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Lyle. 
MBEGH RAJ AND anorHeR—DsreNnDANTS— 
APPELLANTS 

5 ° CeCTEUS 
, MATHURA DAS AND OTHERS— PLAINTIFF 3;— 


. RESPONDENTS. 
. Limitation Act (IX of 1908), s. 19—Acknowledgment 
— Statement made before a Judge and signed by the 
deponent acknowledging liability under a mortgage— 
- Linvitation. 

A statement acknowledging the debt due under a 
mortgage made and signed before a Judge in a suit, is 
sufficient acknowledgment within section 19 of the 
Limitation Act. - 

Mylapore Iyasawmy Vyapoory Mcodliar v. Yeo Kay, 
14 0, 801; 14 I. A. 168, Mani Ram Seth v. Seth Rup 
Chand, 88 ©. 1047; 4 ©. L. J. 94; 8 Bom. L. R. 601; 
10 C. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 16 M. 
L. J-300; 2 N. L. R. 130; 33 1. A. 165, referred to. 

First appeal from the decsion of the 
Subordinate Judge of Shahjahanpur, dated 
the 28th November 1911. 


Mr. B. E. O’ Conor, with him (the Hon’ble 
Dr. Te} Bahadur Sapru), for the Appellants. 

The Hon'ble Dr. Sunder Lal, (with him Dr. 
S. O. Banerji and Mr. R. K. Malviya), for the 
Respondents, 


JUDGMENT.—This appeal arises out of a 
suit upon foot of a mortgage dated the 24th 
of January 1892. The Court below has made 
a decree in the plaintiffs’ favour but certain 
persons have preferred an appeal. They are 
the purchasers ofa portionof the property 
which the Court below had ordered to be 
sold. The present suit was instituted on the 
llth of July 1910 but the appellants were 
not made parties to that suit until the 14th 
of July 1911. It will thus appear that the 
suit was barred against them unless something 
had happened which gave a fresh period of 
limitation.” The allegation of the plaintiff 
was that there had been an acknowledgment 
by a predecessor-in-title of the appellants on 
the 2nd of June 1902. The statement which 
is relied upon as an acknowledgment was 
made by one Ram Dayal as in a suit brought 
against him and others for possession by an 
outsider. Being a party tothe suit he was 
called and questioned by the Judge and the 
statement he made he subsequently signed. 
In the course of his statement, he said: — The 
whole of Janki Prasad’s mortgage money 
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is owing’. The contention of the appellants 
is that at that time there were two mortgages 
in favor of Janki Prasad and that the 
statement of Ram Dayal might just as, well 
apply to one as to the other and that, therefore, 
it is no sufficient acknowledgment within 
the meaning of section 19 of the Limitation 
Act. If itcould be made good that the 
statement might apply equally to one of two 
mortgages and did not apply to both, a great 
deal might be said for the present appeal. 
However the statement of Ram Dayal must 
be taken in conjunction with the circum- 
stances and the rest of the statement he made. 
It appears that on the 380th of October 1888 
two sets of persons madea morigage in favour 
of one Mathura Das, who was joint with Janki 
Prasad, one set were Brahmans and the other 
set Thskurs. This was a mortgage with 
possession. On the 8th of November 1885, 
exactly the same persons made another, in 
favour of the same person, mortgage of the 
same property. On the 24th of January 


.1832, another mortgage was made but this 


time it was made by the Brahmans alone 
and of their share. But on the very same 
day, the Thakurs made the mortgage now 


‘sued uponof their share in the property. 


These mortgages were in favour of Janki 
Prasad. In ‘effect these two last mortgages 


.were one transaction and they were very 


similar to the other transaction of 1888 in 
which the Brahmans and Thakurs joined 
together. Reading the statement which Ram 
Dayal made as a whole, it is perfectly clear 
that he was referring to the two mortgages of 


- the 24th of January 1892, though he was 


probably unaware that the money was 
advanced on two documents instead of one, 
Ib is quite clear that he was referring to the 
entire debt due to Janki -Prasad because he 
refers to some members of each of the two 
sets of mortgagors though he does not name 
them all correctly. It is next contended that 
the statement does not satisfy the provisions 
of section 19-of the Limitation Act, because 
the acknowledgment was not given to the 
creditor and the case of Mylapore lyaswamy 
Vypoory Moodliar v. Yeo Kay (1) is 
cited. The explanation to section 19 of 
the Limitation Act expressly states that 


` an acknowledgment may be addressed to a, 


(1) 140. 801; 14 1. A. 168. 
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person other than the person entitled to the 
property or right and in the case of Mani 
Ram Seth v. SetheRup Ohand (2), where 
the ‘acknowledgment was made under 
analogous conditions, their Lordships of the 
Privy Council, referring to the explanation to 
section 19, held that the acknowledgment was 
good and satisfied the conditions of the 
section. Under these circumatances, we think 
that the view taken by the Court below was 
correct and we accordingly dismiss the 
appeal with costs including in this Court 
fees on the higher scale. 
Appeal dismissed. 


(2) 38 O. 1047; 4 C. L. J. 94; 8 Bom. L. R. 501; 10 
O. W. N. 874; 1 M. L. T. 199; 3A, L. J. 525; 16 M. 
L. J. 300; 2 N. L. R. 130; 33 I. A. 165. 


CALCUTTA HIGH COURT. 
SEGOND OIYIL ArPEAL No. 3251 or 1910. 
February 18, 1913. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
SUKDEB BISWAL AND OTAERS— DEFENDANTS 
— APPELLANTS 
versus : 


BALIA BISWAL—Ptaintivs—ReEsponDENT. 

Central Provinces Land Revenue Act (XVIII of 1881), 
s. 65A, sub-s, (4)(b), proviso 1st—Rule of primogeniture, 
benefit of—Joint with thekadar—Meaning of “joint.” 

In acase where property is jointly held by the 
members of a family, in order to prove separation 
within the meaning of the proviso 1 of clause (b) of 
sub-section(4) of section 65A of the Central Provinces 
Land Revenue Act, 1681, it is not sufficient to show 
that there has been separation in mess only; there 
must be proof of separation in estate as well, for in 
the application of the proviso to Hindus, the terms 
“joint” and “separate” must be taken in the sense in 
which they are used in Hindu Law. 

Therefore, to determine in the case of a Hindu, 
whether an heiris separate from the original thekadar, 
it must be ascertained whether there has been com- 
plete separation, that is, separation in mess, worship 
and estate. 

Where it is found that several years before the 
death of the father of the plaintiff, he separated in 
mess, and that his father placed at his disposal some 
lands for his maintenance: 

Held, that that was not such separation as brought 
the case within the first proviso to clause (b) of sub- 
section (4) of section 65A of the Act, because separa. 
tion in estate and from joint family did not follow as 
a necessary consequence from the receipt of a main- 
tenance grant by one of the members of a joint 
Hindu family. 
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Appeal from the decree'of the Sub-Judge of 
Sambalpur, dated August 8th, 1910, affirn- 
ing that of the Munsif of Sambalpur, dated 
April 25th, 1910. 

Babu Surat Ohandra Roy Ohowdhuri, 
Gobinda Ohandra Ohukravarti and Oharu 
Chandra Bhattacharjee, for the Appellants. ° 

Babu Ram Ohandra Mazumdar and Mr, G. 
Strcar, for the Respondents. 


JUDGMENT.—This isan appeal by the 
defendants in a suit for declaration of title 
to immoveable property and fer recovery of 
possession thereof. The subject matter of 
the litigation consists of a protected thekadari 
tenure in village Ladhapali and raiyati lands 
in village .Guilamal. The case for the 
plaintiff is that these properties belonged to 
his father, who died in 1908, that, as the 
eldest son, he is exclusively entitled to the 
protected thekadari tenure, and that by right 
of inheritance, he has also obtained-a third 
share of the raiyati lands jointly with his 
brother. The Courts below have decreed the 
suit, and the substantial question of law which 
arises in this appeal turns upon the construc- 
tion of section 654 sub-section (4), clause 
(b) of the Central Provinces Land Revenue 
Act of 1881. That section provides that 
when, on death of a protected thetadar, there 
are two or more heirs bearing the same 
relationship to him, the eldest of such heirs 
shall succeed: provided that, of such heirs, 
an heir who was joint with the thexadar 
shall have preference over an heir who was 
separate. The defendants seek to defeat the 
claim of the plaintiff to the protected theka- 
dari tenure on the ground that he had’ sepa- 
rated from his father during his life-time and 
was not, consequently, entitled to the bene- 
fit of the rule of primogeniture embodied in 
section 65A, sub-section 4, clause (b) of the 
Central Provinces Land Revenue Act of 1881. 
The Courts below have found that several 
years before the death of the father of the 
plaintiff, he separated in mess, and that his 
father placed at his disposal some lands for 
his maintenance; but they have come to the 
conclusion that this was not such separation 
as brings the case within the proviso to clause 
(b), because separation in estate and from the 
joint family does not follow as a necessary 
consequence from the receipt of a mainten- 
ance grant by one of the members of a joint 
Hindu family. On behalf of the appellant, 
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it has been argued that the term “separate” 
in the proviso means separate in mess. On 
Behalf of the plaintiff-respondent, it has been 
afgued, on the other hand, that the terms 
‘joint’ and ‘separate’ are used in the proviso, 
in the sense in which they are used in Hindu 
Law. Itis not necessary, for our present 
purposes, to consider whether the proviso 
was intended by the Legislature to cover 
cases of persons other than Hindus; but it is 
fairly clear that in the application of the 
proviso to Hindus, the terms ‘Joint’ and ‘sepa 
rate’ must be takenin the sense in which 
they are used in Hindu Law; in other words, to 
determine in the case of Hindu, whether an 
heir is separate from the original thekadar, 
we must ascertain, whether there has been 
complete separation, that is, separation in 
mess, worship and estate. Itis conceivable 
that in the case of a family which has no joint 
property, separation in food may be sufficient 
to show that there has been separation with- 
in the meaning of the proviso. But in 
a case where property is jointly held by the 
members of a family, in order to prove 
separation within the meaning of the proviso, 
it is not sufficient to show that there has been 
separation in mess only; there must be proof 
of separation in estate as well. In the case 
before us, the question whether the family to 
“ which the parties belonged held any joint 
property was not directly raised in either of 
the Courts below. The defendants, however, 
appear to have proceeded on the assumption 
that the properties in suit were ancestral 
properties in the hands of their father, in 
which all his sons had acquired an interest 
by birth; the properties, in other words, were 
joint properties, and there could not be separ- 
ation between the plaintiff and his father, 
within the meaning of the proviso, unless it 
was established that there had been separation 
in mess as well as in estate. The Courts 
below have concurrently found that there 
was no such separation in estate. It is con- 
sequently plain that the proviso cannot be 
applied to the detriment of the plaintiff. We 
. may add that in order to bring a case within 
the proviso, it is not necessary to show that 
there was separation in respect of the 
thekadart tenure to which the eldest heir 
claims title by the rule of primogeniture; 
what must be established is that there has 
been complete separation between the parties, 
that is, separation: in estate with regard to 
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all the properties jointly held by them; such 
separation has not heen proved in the case 
before us. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costa, 

d Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civit Appean No. 734 or 1912. 
April 23, 1913. 

. Present:—Mr. Justice Banerji and 
Mr. Justice Ryvea. 

GANESHI LAL—PLAINTIFF—ÅPPELLANT 
versus 
BASANTI LAL AND OTHERS — DEFENDANTE — 
RESPONDENTS. 

Mortgage— Redemption suit— Burden of proof. 

In a suit for redemption, it lies on the plaintiff to 
prove the mortgage which he asserts, but if the plaint- 
iff has given a prima facie preof, the burden shifts on 
to the defendant. 


Second appeal from the decision of the 
Additional Sub-Judge of Agra, dated 13th 
March 1913. 

Dr. S. O. Banerji, for the Appellant, 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 


JUDGMENT.—This and the connected 
Appeal No. 733 of 1912 arise ont of a suit 
brought by the appellant for redemption of 
a mortgage and for surplus mesne profits. 
It was alleged in the plaint that the mort- 
gage was made somewhere about 1853 by 
WNainsukh in favour of Bidhi Chand. Nain 
Sukh sold his rights as mortgagor to Ala 
Bakhsh in 1861, and Ala Bakhsh sold the 
rights thus acquired to Pitambar Das in 
1865. The plaintiff claims as the adopted 
son of Pitambar Das. The principal 
defendants are the representatives-in-interest 
ofthe mortgagee Bidhi Chard. The plaint- 
iff stated that the mertgage had been made ` 
for a sum of Rs. 200, that the usufruct was 
to be appropriated in lieu of interest, and 
that the usufruet had discharged the mort- 
gage and had left a surplus inasmuch as 
the mortgagee could not obtain interest at 
a higher rate than 12 per cent. per annum, 
The defendants admitted that they were 
mortgagees of the property. But they stated 
that the mortgage was made before the 
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advent of the British Rule. Their written 
statement was somewhat inconsistent. Whilst 
stating thata mortgage was made before 
British Rule, they asserted that they were 
in proprietary possession and in the 3rd 
paragraph of the written statement, they 
said that the existence of any mortgage 
alleged by the plaintiff was not admitted. 
The Court of first instance, relying on the 
sale-deeds referred to above and also on the 
wajib-ul arz of 1865 and the entries in the 
khewats of 1892 and 1895, came to the 
conclusion that the defendants were mort- 
gagees of the property in suit and the 
plainti® had the right to redeem the mort- 
gage. That Court made a decree for redemp- 
tion but dismissed the claim for mesne 
profits. Both parties appealed to the lower 
Appellate Court. The defendants in their 
appeal contended that no decree for redemp- 
tion ought to have been made. The plaint- 
iff in his appeal claimed surplus mesne 
profits. The lower Appellate Court allowed 
the appeal of the defendantsand dismissed 
the claim of the plaintiff. The main ground 
on which the claim was dismissed by that 
Court was that in its opinion the mortgage 
under which the defendants held was made 
sometime prior to 1845, and that the plaint- 
iff had not proved the particular mortgage 
which he set up. Thelearned Subordinate 
Judge begins with anerror in his judgment 
as to the alleged date of the mortgage. He 
says that the mortgage set up by the 
plaintiff was a mortgage of 1856. As we 
have already stated, the plaintiff did not 
set up a mortgage of any particular year. 
What he stated was that a mortgage of the 
property in suit was made by Nain Sukh in 
1853 ‘or thereabouts. The plaintiff did not 
confine himself to a mortgage of any par- 
ticular date or year. The defendants did not 
prove that the mortgage under which they 
held was a mortgage of anyother year than 
` that alleged by the plaintiff. The sale-deeds 
executed by Nain Sukh and Ala Bakhsh 
respectively referred to a mortgage of the 
disputed property in favour of Bidhi Chand. 
In the wajtb-ul-arz of 1865 which was attest- 
ed by Bidhi Chand, it is stated that the 
property now in dispute wes in the posses- 
sion of Bidhi Chand as mortgagee from Nain 
Sukh. The name of the former was entered 
as mortgagee and that of the latter as mort- 
gagor, and Bidhi Chand attested this 
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wajtb-ul-arz and acknowledged the correcte 
ness of the entry contained in it. Hè 
attested it as mortgagee. In the subsequeat 
khewats, the property is entered in the 
names of the successors in-title of Nain Sukh 
as mortgagors and the successors-in-title of 
Bidhi Chand as mortgagees, so that there 
cannot be any doubt that {the disputed 
property was mortgaged by Nain Sakh and 
is held by the defendants under such mort- 
gage. In view of these circumstances, 
although it may be, as found by the Court 
below, that the mortgage was made sometime 
prior to 1846, the plaintiff's suit ought not 
to fail simply on the ground that he has 
not been able to prove that the mortgage 
was made about the year 1853 as stated in 
the plaint. It was strenuously contended 
on behalf of the respondents that it was 
for the plaintiff to prove the particular 
mortgage which he sought to redeem, and 
that the Court below has found that he has 
failed to do so, No doubt it lies on a plaint- 
iff seeking redemption of a mortgage to 
prove the mortgage which he asserts. This 
was held by this Court in Sheo Prasad v. 
Lalit Kuar (1), and in other cases. But the 
real point in this case is whether the plaintiff 
has proved a prima facie case which shifted 
the burden of proof on tothe defendanta. 
In our opinion, a prima facie case was made 
out by the plaintiff, and the defendants 
within whose special knowledge lay the 
circumstances under which the mortgage 
was made did not adduce any evidence to 
prove the mortgage under which they and 
their predecessors-in-title were admittedly 
in possession. Bidhi Chand acknowledged 
the mortgage so far back as 1£65. He 
apparently acknowledged it as in snbsisting 
mortgage. That being so, this case is similar 
to the case of -Dip Singh v. Girand Singh (2). 
In our opinion, the lower Appellate Court was 
wrong in reversing the decision of the Court 
of firet instance. We accordingly allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs in this 
Court and in the Oourt’below. Costs in 
this Court will include fees on the higher 
scale. 
Appeal allowed. 


(1) 18 A. 403; A. W. N. (1896) 132. 
(2) 26 A. 318; 1 A. L. J. IA. W, N. (1904) 88. 
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PUNJAB CHIEF COURT. | 
Secono Cryin Appeat No. 511 or 1911, 
May 28, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
MAGHI— PLAINTIFF — APPELLANT 
versus 
NARAIN AND otaers—Derenpants— 


RESPONDENTS. 

Pre-emption—Sale—specification of shares of vendees 
but money to be paid expressed in lump sum—Indivisi- 
ble transaction—Stare decisis—Specification of shares 
and amounts to be paid —Transaction divisible —Persons 
concealing nature of their transaction—Pre-emptor in- 

“duced to treat transaction as a whole—Estoppel— 
Oral evidence to show different nature of transaction not 
allowed. 

The principle hitherto accepted by the Chief Court 
is that a sale transaction is to be regarded as in- 
divisible in those cases where the purchase-money is 
paidin a lump sum without specification of the 

‘amounts paid by the various vendees, and that the 
mere fact that the shares to be taken by the vendees 
respectively are specified in the sald-deed does not 
alter the nature of the transaction. 

Murad v. Mine Khan, 94 P. R.1895, Kesar Singh 
v. Punjab Singh, 66 P. R. 1896, Achhru v. Labbu, 48 
P. R. 1907; 81 P. L. R. 1908; 107 P. W. R. 1907 sup. 
and Khota Ram v. Mauj Din, 16 Ind. Cas. 979; 276 
P. W. R. 1912, followed. < 

Ram Nath v. Badri Narain, 19 A. 148; A. W. N. 
(1897) 20, dissented from. Principle of stare decisis, 
followed, 

Tho case is, however, different where there is a 
specification nob only of the shares to be taken 
by the vendees but also of the amounts to be respec- 
tively paid by the latter. 

Brij Lal v. Massan, 1 Ind. Cas. 91; 6 P. R. 1909; 23 
P. L. R. 1909; 7 P. W. R. 1909, referred to. 

Persons, who by clothing their transaction in 9 
particular form, induce a pre-emptor to come forward 
and claim pre-emption in respect of that transaction 
as a whole cannot be allowed to turn round thereafter 
and to claim bo show by oral evidence that their 
real intention was something quite different from that 
expressed in the sale-deed. 


Second appeal from the decree of the 
Additional Divisional Judge, Ambala Divi- 
sion, at Ludhiana, dated 3rd February 1911, 
modifying that of the Munsif, lst class, 
Ropar, dated 6th October 1910, decreeing 
plaintiff’s claim. 

Mr. Santanam for Lala Lajpat Raz, for the 
Appellant. 

Pandit Kanwar Narain, for R. B. Pandit Sheo 
Narain, for the Respondents. 

JUDGMENT.—Plaintiff sued for pre- 
emption in respect of certain land sold by 
Musammat Manglo for a consideration of 
Rs. 1,000 to the five defendants-vendees. 
According to the deed of sale, the purchase- 
money. was paid in a lump sum but it was 
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stated that the sale was to the first four 
vendees as regards four shares and to the 
fifth vendee as regards the remaining fifth 
share. Admittedly, plaintiff has a right of 
pre-emption superior to that of the” fifth 
vendee Kirpa Ram, and he claims to pre- 
empt the whole of the property on the 
ground that the transaction was one and 
indivisible and that the first four vendees 
whose rights are equal to his own have lost 
their rights by joining with themselves a 
person who has no right of pre-emption as 
against the plaintiff. The first Court 
granted plaintiff a decree for pre-emption of 
the whole land on payment of the sum of 
Rs. 1,000 as specified in the sale-deed. The 
Additional Divisional Judge held that it 


. was open to the vendees to show that the 


transaction was really of a two-fold character 
and comprised:—~ 


(a) asala of 4/Sths of the property to 
the first four vendees; and 


(b) a sale of 1/5th thereof to Kirpa Ram, 


He accordingly modified the first Court’s 
decree by giving plaintiffa decree for pre- 
emption in respect of a 1/5th undivided share 
of the land on payment of Rs. 20). The 
plaintiff preferred a further appeal to this 
Court and the matter came in the first in. 
stance before Ohevis J.,as a Single Bench. 
The learned Judge was of opinion that certain 
rulings of this Court referred to in his order 
were not altogether consistent as regards the 
principle to be applied in cases of this kind 
and that a ruling of the Full Bench of the 
Allahabad High Court, Ram Nath v. Badri 
Narain (1), was in direct conflict with Kesar 
Singh v. Punjeb Singh (2). He accordingly 
referred the case to the Division Bench. 


We have been carefully through the cases 
cited inthe referring order and are unable 
to see any conflict between them. The 
principle hitherto accepted by this Court 
is that a sale transaction is to be re- 
garded as indivisible in those cases 
where the purchase-money is paid in a lump 
sum without specification of the amounts 
paid by the various vendees and that the 
mere fact that the shares to be taken by the 


(1) 19 A. 148; A. W. N. (1897) 20. 
(2) 66 P. R. 1896. 
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vendees respectively are specified in the sale- 
deed does not alter the nature of the tran- 
saction and is at most an arrangement among 
the purchasers infer se which does not affect 
the vendor. [See Murad v. Mine Khan (3); 
Kesar Singh v. Punjab Singh (2), Achru v. 
Labhu (4) and Khota Ram v. Mauj Din (5). 
The case is, however, different where there is 
a specification not only of the shares to be 
taken by the vendees but also of the amounts 
to be respectively paid by the latter. In 
such a case the Court, is justified in holding 
that the transaction is of a divisible character 
[see Brij Lal v. Massan(6)}. The Full Bench of 
the Allahabad High Court has, no doubt, laid 
down a different principle and the ruling of 
that Court above cited isin direct conflict 
with Kesar Singh v. Punjab Singh (2) and 
other authorities of this Court. The ruling 
in question was brought directly to the notice 
of a Division Bench of this Court in Achru v. 
Labhu (4)and also in Khota Ram v, Mauj Din 
(5) but in both cases the learned Jadges 
refused to follow it. In these circumstances 
acting upon the principle of stare decisis, we 
hold in accordance with the authorities of 
this Oourt that in the present case the 
sale must, upon the true construction of the 
terms of the sale-deed, be held indivisible. 


It was next urged that the vendees were 
entitled to show by oral evidence that the 
sale was in fact one of a two-fold character 
and that the transaction, so far as defend- 
ants Nos. 2 to5 were concerned, was entirely 
distinct from the transaction in favour of 
defendant No. 6. It may be a question 
whether evidence of this kind is admissible, 
regard being had to the provisions of 
section 99 of the Indian Evidence Act, but, 
however that may be, we are clear that pere 
sons who by clothing their transaction in 
a particular form have induced a pre-emptor 
to come forward and claim pre-emption in 
respect of that transaction as a whole cannot 
be allowed to turn round thereafter and to 
claim to show that their real intention was 
something quite different from that ex- 
pressed in the sale-deed. It was quite open 
to the vendees to insist on the sales being 

(3) 94 P. R. 1895. 

(4) 48 P. R. 1907; 81 P. L. R. 1908; 107 P. W. R. 


1907. 
(5) 16 Ind. Cas. 979; 276 P. W. R. 1912. 
(6) 1 Ind. Cas. 91; 6 P. R, 1909; 23 P. L. R. 1909; 


7 P. W. R. 1909. 
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effected by two different deeds, or at all 
events to take care to make it clear by 
reference to the amount of purchase-moneys 


payable by them respectively that the 
transaction was not of an indivisible 
character. 


We accordingly accept the appeal and 
setting aside the decree of the lower 
Appellate Court, we grant plaintiff a decree 
for pre-emption of the whole land in suit 
on payment of Rs. 1,000 into Court within 
one month from this date. It is alleged 
that plaintiff has already made a deposit of 
a certain amount into Court and if this is 
the case, the amount. of such deposit will, 
of course, be taken into consideration. In 
default of payment within the aforesaid 
period, plaintiff’s suit to stand dismissed 
with costs throughout, If, however, the 
decree of this Court is complied with plaint- 
iff will get his costs in the lower Courts 
and also in this Court, 


See 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Crvin Appear No. 236 or 1911. 
January 15, 1913. 
Present:—Mr. Piggott, J. O., and 
Mr. Lindsay A. J. O. 

HAR NANDAN AND ANOTUER— DEPEND- 
ANTS— Å PPELLANTS 
VETSUS 
RACHPAL AND anotHen—Pratntiregs— 
RESPONDENTS. 

Hindu Law-—Succession, order of, amongst gotraja 
sapindas—Mitakshara Law, Benares School, rule of 
succession according io—Aputrasya, meaning of— 
Santan, meaning of-—Sons, interpretation of. 

Where the persona claiming succession were the great- 
great-grandsons of the grandfather of the propositus 
on the one hand and the great-grandsons of his greate 
grandfather on the other: 


Held, that the latter were his nearer reversioners 
and as such preferentially entitled to succeed, for the 
most reasonable and acceptable rule was that the line 
of each paternal ancestor in turn should be exhausted 
as far as the third descendant in direct male line, i.e., 
his sons, grandsons and great-grandsons, before going 
a step higher in search of other heirs. i 
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Buddha Singh v. Laltu Singh, 16 Ind, Cas. 529; 10 A. 
L. J. 303; 84 A. 663, and Kalliyanit Rai v. Rama 
Ghundra, 24 A. 128; A. W. N. (1901) 189, followed. 
Chinnasawmi Pillaiv. Kunju Pillai, 11 Ind. Cas. 885; 
39M. 152; 10 M. L. T, 226; 21 M. L. J. 856, and 


Palchapaity Dutt Jha v. Rajunder Narain Rai, 2M. L 
A. 132; 18 Eng. Rop. 251, dissented from. 


Appeal against the order of the District 
Judge, Fyzabad, dated 25th May 1911, 
reversing that of the Munsif, Akbarpur, dated 
3lst March 1911. 

Mr. G. H. Thomas, for the Appellants. 

Messrs. Basdeo Lal and Baldeo Prasad, for 
Respondent No, 1. 

' JUDGMENT,—This was a suit for posses- 
sion of certain property, the last male owner 
of which was one Sheo Jatan, and the question 
inissue is whether the plaintiffs or the de- 
fendants are nearer reversioners to the said 
Sheo Jatan under Hindu Law. The 
essential portion of the pedigree on which the 
case turns may be set forth as follows:— 


s 








JAGAN NATH 
1 
Sukh Lal, Chandan, 
| 
[ Naik, 
Thakur, Pargash, | 
| 7 
Sheo Jatan Bishan, Har Nandan Har Lal 
(Propositus) | (defendant (defendant 
Sheo Sahai, No. 1) No. 2) 
7 
Rachpal ` Babu Lal 


(plaintiff No. 1) (plaintiff No. 2). 


It will be seen that the plaintiffs are the 
great-great- grandsons of the grandfather of the 
propositus, whereas the defendants are great- 
grandsons of his great grandfather. The 
question of law involved has lately been 
before the Allahabad High Court in the case 
of Buddha Singh v. Laltu Singh (1). In 
Budha Singh v. Laltu Singh (1) may be 
found a -complete discussion of the entire 
question of the order of succession amongst 
gotraja sapindas according to the Benares 
School of the Mitakshara Law and a decision 
of a Bench of. the Allahabad High Court in 
which the authorities on the subject are 
elaborately reviewed. We are dealing with 
the estate ofone “who departed for Heaven 
leaving no male issue.” The word in the 
originalis aputrasya, literally “sonless”, but 
it is settled law that in this particular 


context the word means “one who has Jeft no 
(1) 16 Ind. Cas, 629; 10 A. L, J. 303; 84 A. 668. 
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son, grandson or great-grandson in the male 
line.” It is unnecessary in the present case 
to set forth in detail the ancient texts which 
lay down the order of guccession in sucha 
case as far as the exhaustion of the father’s 
line, but we may proceed at once to the 
consideration of those texts which govern a 
case like the present, in which it is admitted 
that no surviving heirs are to be found 
amongst the lineal descendants of the father 
of the propositus. Mr. Justice Banerji in 
the Allahabad case, above referred to, accepts 
the following translation of the ancient 
texts: — 

4, ‘ ‘#*** Here on failure of the father’s 
descendants (santan), the heirs are successively 
the paternal grandmother, the paternal grand- 
father, mother, father, the uncles and their 
sons.” 

5. “On failure of the paternal graad- 
father’s descendants (santan), the paternal 
great-grandmother, the great-grandfather, 
his sons and their sons inherit. In this 
manner must be understood the succession of 
kindred belonging to the same general family 
till the seventh degree among the sapindas.” 

One School of commentators, represented 
particularly by Mr. V. N. Mandlik in his 
Commentary on the Vyavahara Mayukha, 
has deduced from the above texts a scheme of 
inheritance which is based upon a rigid 
interpretation of the word “sons.” According 
to this view, the line of paternal grandfather 
must be regarded as exhausted as soon as we 
reach the sons of the uncles of the propositus, 
that is to say, the grandsons of the said grand- 
father. Similarly the line of the great-grand- 
father must be pursued only as far as the 
sons’ sons of the said great-grandfather, before 
proceeding elsewhere in search of other 
possible heirs. This theory is supported by 
Mr. Mandlik and Mr. Golap Chandra 
Sarkar amongst modern writers, and has in 
its favour the authority of the Madras High 
Court in a- number of decisions, the latest of 
which is that of Ohinnasawmt Pillai v. Kuniu 
Pillai (2). This view has prevailed with the 
lower Appellate Court in the present case, and 
if we accept it as correct,we are bound to affirm 
that decision. Taking the line of Sheo Jatan, 
weshould ascend as far as bis grandfather 
Sukh Lal and then descend two generations 


only through Pargash, son of Sukh Lal, to 
(2) 11 Ind. Cas. 885; 85 M, 152; 10 M, L, T, 226: 24 
M. L, J, 856. 


34 
HAR NANDAN v. RAOHPAL. 


Bishan, son of Pargash, who was the 
grandfather of the present plaintiffs and the 
“uncle’s son” of Sheo Jatan. We must then 
leave the grandfatker’s line and ascend 
another step to that of Jagannath the great- 
grandfather of Sheo Jatan. After similarly 
pursuing his line downwards for two 
generations only, through Chandan to Naik 
the father of the defendants, we must 
. treat that line also as exhausted. It 
being admitted that no other nearer heir 
isto be arrived at by continuing the process 
of ascent on Mr. Mandlik’s principles to the 
line of Jagannath’s father, we must return 
ouce more to the line of Sukh Lal and thus 
arrive at the plaintiffs, the grandsons of 
Bishan, who upon this theory must be 
regarded as nearer heirs to the propositus, 
Sheo Jatan, than the defendants, the sons of 
Naik. 

A different theory has been put forward by 
another School of Commentators amongst 
whom Mr, Sarbadhikari and Dr. Jolly may 
be referred to. This lays stress upon the 

. fact that the descendants (santan) of the 
paternal grandfather must first be exhausted 
before ascending to the line of the great- 
grandfather in search of other heirs. The 
word “santan” means literally “continuation,” 
and the learned authors whom we are now 
considering lay stress upon various ancient 
texts which support the theory that the 
entire scheme of sapinda relationship under 
Hindu Law is based on the identity of the 
body of the father, son, grandson, and 
-great-grandson, Mr. Justice Banerji in the 
Allahabad case, already referred to, quotes 
the original text of Manu:—“ ‘To three 
ancestors, water must be offered, to three 
funeral cakes must be given, the fourth 
descendant is the giver of oblations, the 
fifth has no connection,” and refers also 
to the following text of Devala:—" ‘Up to the 
third degree, the members of the family are 
of thesame body’.” If this principle be 
applied to the facts of the present case, we 
ascend in the firstinstance to Sukh Lal, the 
grandfather of the propositus, and we follow 
his line downwards, through Pargash and 
Bishan, to his great-grandson, Sheo Sahai, 
who was the father of the plaintiffs. We 
must then regard the descendants or santan of 
Sukh Lal as exhausted, and ascend in search 
of other heirs to Jagannath, father of Sukh 
Lal and great-grandfather of the propositus, 
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If we follow the line of Jagannath downwards 
for three generations, we come to the 
defendants, his great-grandsonus in the direct 
male line, and we must hold the sail 
defendants to be nearer heirs of Sheo Jatan 
than the plaintiffs. This theory has on its 
side the authority of the Allahabad High 
Court, both in the older oase of Kalliyant Rat 
v. Rama Ohundra (8) and in the recent case of 
Budha Singh v. Lalta Singh (1), already 
referred to. In the latter case, Mr. Justice 
Banerji has shown that there is good authority 
for declining to put upon the word “sons” as 
used in the text, already quoted, the rigid 
interpretation upon which Mr. Mandlik’s 
theory turns. He has definitely declined to 
accept that interpretation and has expressed 
a clear opinion in favour of Mr. Sarbadhikari’s 
scheme of succession as against that of Mr. 
Mandlik, We think the views of Mr, 
Justice Banerji, now the senior Hindu 
Judge in any High Court in India, are 
entitled to particular respect .upon a 
question of this sort. Wethink it expedient 
also that, in a debatable matter of this sort, 
the law administered in this Province of 
Oudh should be assimilated to that laid down 
by the Allahabad High Oourt for the 
Province of Agra auless very good cause to 
the contrary can be shown. Our own opinion 
also, upon a full consideration of the 
authorities, inclines in favour of Mr. 
Sarbadhikari’s theory rather than of Mr, 
Mandlik’s. Weare, therefore, satisfied that 
the decision of the lower Appellate Court in 
the present case cannot be supported on the 
ground on which it actually proceeds. 

We think it right to notice, however, that 
there is yet another theory which has 
been put forward with regard tothe ques. 
tion under consideration. This is spoken 
of inthe Allahabad case already referred 
to as Mr. Harington’s, because it was 
expounded by Mr. Harrington of the Sudder 
Dewani Adalat in the old case of Rutchepatt: 
Dutt Jha v. Rajunder Narain Rai (4). Accord- 
ing to this theory, the line of each ancestor 
in turn should be exhausted at least as far as 
the sixth dessendants in the direct male line 
before going a step higher in search of other 
heirs. That is to say in the present case, Mr. 
Harrington would take the line of Sukh Lal 
and carry it downwards for at least six 


(3) 24 A. 128; A. W. N. (1901) 189. 
(4) 2 M. I. A. 182; 18 Eng, Rep. 251. 
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generations of direct male descent before 
going up to the line of Jagannath at all, and 
on his theory, of course, the plaintiffs would 
come in as nearer heirs than the defendants. 
In the Allahabad case, which we have been 
discussing, it was not necessary for the learn- 
ed Judges to express any opinion as between 
Mr. Sarbadhikari’s theory and the one here 
described as Mr. Harrington’s. One of the 
two Judges: deciding that case expressed 
himself somewhat ` doubtfully ‘as to the. 
respective merits of these two theories; but 
Mr. Justice Banerji was evidently of opinion 
that Mr. Harrington had gone too far in 
extending the meaning of the word “santan” 
“go as to include six generations of direct 
descent. A perusal of the arguments in that 
case as given inthe Allahabad Law Journal 
‘Report will also show that the very learned 
and able Advocates who appeared for the 
respondents in that case, and whose clients 
stood to win either upon Mr. Sarbadhikari’s 
scheme or upon Mr. Harrington’s preferred 
to rest their case entirely upon the former. 
of these two. There is no direct authority 
in support of Mr. Harrington’s scheme, for 
in both the reported cases in which that 
scheme was before their Lordships of the 
Privy Council for consideration, the decision 
actually turned upon a point which did not 
involve the determination of the question 
upon which Mr. Sarbadhikari differs from 
Mr. Harrington. The advantages of Mr. 
Sarbadhikari’s scheme over Mr, Harrington’s 
are that it begins the ascent in strict confor- 
mity with the ancient texts, which clearly 
lay down that heirs must be sought for in 
the ascending line upon failure of the sons, 
grandsons or great-grandsons of the proposi- 
tus; and also that it places upon the word 
“santan” an interpretation which seems on 
the face of it more conformable to the aucient 
texts already quoted which are the basis of 
Hindu ideas on the subject of sapinda re- 
lationship. In the absence of clear authority, 
we are not.prepared to base our decision in 
this case upona theory which was not 
relied upon in the Courts below and which 
does not appear to have ever commended 
itself to any Hindu lawyer of repute. 

We must, therefore, determine this case in 
accordance with Mr. Sarbadhikari’s theory 
of succession and hold that the defendants 
are nearer ‘sapindas” than the plaintiffs to 
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the deceased Sheo Jatan. We səb aside, 
therefore, the decree of the lower Appellate 
Oourt and restore that ofethe Court of first 
instance dismissing the plaintiff's suit. “The 
plaintiffs must pay all costs throughout, ~> 


Decree set aside. 


CALOUTTA HIGH COURT. 
Suconp Civit Appear No. 4002 or 1910, 
May 13, 1913. 
Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 
MATHUR MOHAN NASKAR—Puatntirr 
—APPELLANT 
versus 


RAMANATH NASKAR AND orasrs— 


DeresDants— RESPONDENTS. 

Remand—Reference of issue for trial to lower Appel. 
late Cvurt by High Court—Additional evidence, whe- 
ther lower Appellate Court is bound to take—Cinil Pro- 
cedure Code (Act V of 1908), O. XLI, r. 25, O. XLII, 
r, 1. 

When a case is romanded not to a Court of first 
instance, but to a lower Appellate Court for a finding 
upon a particular issue under rule 25 of Order XLT of 
the Civil Procedure Code, it will often happen that 
the finding is to be arrived at on the evidensa on the 
record, . 

Where no direction is given tothe lower Appel- 
late Court to take additiona! evidence, the Court does 
not errin law in assuming that the order of remand 
does not contemplate its taking additional evidence, 

Where there are materials on the record suficient 
tô cnable the lower Appellate Court, it would be 
wrong if the parties are allowed to give more 
evidence, 

Obiter dictum.—TIt is doubtful whether the omission 
to present a memorandum of objections ander clause 
(1) of rule 26 of Order XLI of the Code does not 
prevent the party, desiring to object, from making the 
objection when the appeal is heard. 

Appeal from the decres of the District 
Judge of 24-Pergaunas, dated August 29th, 


1910, modifying that of the Munsif of Diamond 


‘Harbour, dated February 16th, 1910. 


Babu Gunada Oharan Sen, for Babu Baz- 
kantha Nath Das, for the Appellant. 

„Moulvi Strajul lslam and Babu Jyotish 
Chandra Sarkar, for the Respondents. 

JUDGMENT.—This is a suit for partition 
of a number of properties entered in the 
schedule to the plaint. The items in the list 
with which we are now concerned are items 
Nos. 21 and 22, Both the Courts below found 
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that the plaintiff was not entitled to a parti- 
tion, because he had failed to show that the 
properties had been acquired by defendant 
No,.’with the aid of joint family funds. The 
case was remanded by the learned Judge of 
this Court before whom this appeal first came 
in order that the follewing issue might be 
determined by the lower Appellate Oourt:— 
Whether defendant No.1 alone was in ex- 
. clusive possession of the plots since his 
purchase and if so whether he was in such 
poasession both before and after his father’s 
“death.” A finding on that issue has now been 
submitted by the learned District Judge 
and the case has come before us for final 
determination. The District Judge has found 
that defendant No. 1 was in exclusive posses- 
sion of the two plots Nos. 21 and 22 and that 
such possession began before the date of his 
father’s death. If this finding be accepted, 
there is an end of the appeal. But it is urged 
that the learned District Judge erred 
in law in refusing to allow the plaintiff 
to produce additional evidence upon the 
issue sent down. It is said that in view 
of the language of Order XLI, rule 25, the 
District Judge was bound to take additional 
evidence. In our opinion, that proposition 
cannot be supported. No doubt, under Order 
XLII, the rules of Order XLI are to apply, 
“so far as may be”, to appeals from appellate 
decrees. “But the qualifying words “so far 
as may be” areimportant. When a case is 
remanded not to a Court of first instance but 
to a lower Appellate Court for a finding upon 
a particular issue, it will often happen that the 
finding is to be arrived aton the evidence on 
the record. But apart from that, the words of 
rule 25 are that the remanding Court “shall 
direct” the Court to which the case is remand- 
ed “to take the additional evidence required.” 
Obviously if the issue sent down can and 
ought to be tried on the evidence already on 
the record, no additional evidence is required. 
In that case, it is not obligatory on the 
remanding Couri to direct additional evidence 
to be taken or on the Court to which the 
remand is made to take additional evidence. 
The words requiring the latter Court, “to 
return the evidence” to the remanding Court 
apply only to any evidence which may be 
taken. Here no direction was given to the 
_ lower Appellate Court to take additional 
evidence, and we are certainly not prepared 
to say that in the circumstances the Distriot 
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Judge erred in law in assuming that the 
order of remand did not contemplate his 
taking additional evidence. The issue seht 
down for trial was merely an ancillary and 
incidental issue. It was ancillary to th 
third of the issues set out in the judgment 
of the first Court, namely, whether certain 
plots including plots Nos. 21 and 22 belonged 
to the plaintiff’s father and whether the 
plaintiff had acquired any right thereto. An 
examination of the judgments of the Courts 
below shows that this is not a casein which the 
lower Courts had failed to raise and decide an 
issue necessary for the determination of the 
case. What they failed to do was to deal ox- 
pressly with a point subsidiary to the issue to 
which we have referred. It is clear from the 
judgment of the learned Judge on remand that 
there were materials on the record sufficient 
to enable him to repair that omission. The 
question arose on the pleadings; and the 
parties had given evidence in regard to it. 
In our opinion, it would have been wrong if 
they had been allowed to give more evidence. 
Our attention was called to a case decided 
under the Civil Procedure Code of 1859, the 
case of Kiste Ohurn Ohuckerbutty v. Muggun 
Ohuckerbutty (1). The circumstances of that 
case, however, are very different from the 
circumstances of the present case, as the 
following passage from the judgment deliver- 
ed by Jackson, J., shows:— 

“It seems to me that, as the issue directed 
to be tried was one which had not been laid 
down by the Court that tried the case, the 
parties were in fairness entitled to have the op- 
portunity of giving evidence upon it, although, 
the order of remand contains no express 
direction to that effect.” What happened 
was that the Court below not only refused 
to take additional evidence but omitted to 
decide the issue, As Jackson, J., further 
said:— The Subordinate Judge has left 
unsettled the very question between the parties 
which it was the object of this suit to set at 
rest.” 

We may add that the objection taken to 
the finding arrived at by the lower Appellate 
Court was not embodied in a memorandum 
or presented in the manner required by clause 
(1) of Order XLI, rule 26. It is said that 
the omission to presenta memorandum of 
objection under that clause does not prevent 
the party, desiring to object, from making 

(1) 10 W. R. 491. 
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the objection when the appeal is heard. In 
ethe cases referred to, however, the question 
grose in respect of orders of remand made on 
appeals from original decrees and what was 
held was that the omission to present a 
memorandum of objection did not relieve the 
Appellate Court from the duty of considering 
on the merits whether the finding on remand 
was correct or not. [Woomesh Ohunder v. 
Jonardun Hajra(2) Umed Ali v. Salima Bibi 
(3) Bhagvan v. Kesur Kuverji (4) and Ram 
Ohandra Govind Manik v. Sono Sadashiv Sarkhot 
(5)]. Without expressing a finalopinion on 
the point, we are disposed to draw a distinction 
between vbjestions to the correctness of a 
finding on the merits and an objection of the 
kind we have dealt with. We doubt whether 
a party who does not embody such an objec- 
tion as the present in a proper memorandum 
filed in proper time is entitled to be heard 
in regard toit. But as we havesaid, it is 
uot necessary for us to express a final opinion 
on this point. 
The result is that the 
aud is dismissed with costs. 
Appeal dismissed, 
(2) 15 W. R. 235, 
(8) 6 A. 383; A. W. N. (1884) 127. 


(4) 17 B. 428. 
(5) 19 B. 551. 


ALLAHABAD HIGH COURT. 
Fiast OsvIL Appear No. 107 or 1912. 
May 27, 1913. 
Present:— Mr, Justice Banerji and 
Mr. Justice Ryves. 

Nawab MUHAMMAD ABDUL MAJID 
KHAN— PLAINTIFF— APPELLANT 
versus 
AHMAD SAEED KHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, appli- 
cation of —Suit to enforce individual right to trust pro- 
perty-—Suit for declaration that plaintif was mutwalli 
and defendant was trespasser. 

A suit for a declaration that the plaintiff was en- 
titled to the office of mutwailé of the trust property in 
suit and that the defendant was wrongfully in pos- 
sessionof ii, and, consequently, for possession of the 
property, does not fall within the provisions of section 
92 of the Code of Civil Procedure, 1908. : 

Budri Das Mukim v. Ohooni Lal Johwry, 33 C. 789; 
100, W. N. 681, Lekshmandas Raghunathdas v 


appeal fails 


Jugalkishore, 22 B. 216; Ghelabhai Gaurishankar Y. 
Uderam, 12 Ind. Cas. 577; 13 Bom. L. R. 989; 36 B. 
29, approved. 

Nawab Muhammad Ibrahing Khan v. Ahmad Said 
Khan, 6Ind. Cas. 219; 32 A. 503, 7 A. L. J. 761; 
Saiyad Aliv. Ali Jan, 18 Ind. Cas. 578; 35 A. 98; 
11 A. L, J. 25, distinguished. 

Quinn v. Leathem, (1901) A.C. 495; 70 L.J.P. C. 76; 
65 J. P. 708; 50 W.R. 189; 85 LT. 289; 17 T.L.R. 749, 
referred to. 


First appeal from the decision of the 
Subordinate Judge of Moradabad, dated the . 
18th of December 1911. 

Mr. Ohoudhri (with him Mr. A. Haider), 
for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for the 
Respondents. 

JUDGMBNT.—This was a suit brought 
by the plaintiff in the Court of the Subordi- 
nate Judge of Moradabad for a declaration 
that he was entitled to the office of 
mutwalli of the trust property in suit, 
under the Will of the founder of the wedf, 
as against defendant No. 1, and for posses- 
sion of the wagf property by the ejectment 
of defendant No. 1. The last mutwulli, 
Nawab Abdul Karim Khan, died on 8lat 
of August 1908. On the death of Nawab 
Abdul Karim Khan, defendant No. 1 applied 
in the Revenue Court for the entry of his 
name inrespect of ‘the endowed villages. 
The present plaintiff and others entered 
objections, but the Revenue Court decided 
in favour of defendant No. 1, and an appeal 
against that decision was dismissed by the 
Commissioner. A dispute had arisen as 
to who was entitled to the office of’ mutwallz, 
and the contending parties referred the 
matter to arbitrators who made an award in 
favour of Nawab Muhammad Ibrahim Khan. 
Muhammad Ibrahim Khan applied to file 
the award in Court, That application was 
disallowed, and the appeal from that order 
to this Court was dismissed on the Ist of 
April i910. Subsequently this suit was in- 
stituted by the present plaintiff, Nawab Abdul 
Majid Khan. Various defences were raised 
aud several issues were framed but the only 
point decided was that the suit as brought 
came within the scope of section 92 of the 
present Code of Civil Procedure and was, 
therefore, bayond tha jrriadiction of the Court, 
The suit was accordingly dismissed. Hence 
this appeal. 


The only question to be decided in this 
appeal is whether section 92 applies or not, 
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Tn our opinion, the scope and application of 
section 92 is very limited in character. In 
the first place, it enables, by sub-section 1, 
the Advacate-Gereral or two or more persons, 
having an interest in a trust created for 
a public purpose of a charitable or religious 
nature, to bring a suit in the principal Civil 
Court of original jurisdiction or in any 
other Court empowered in that behalf by 
the Local Government within the local 
limits of whose jurisdiction the whole or 
any part of the subject-matter of the trust 
ia situate, where there has been an alleged 
breach of such trust or where the direction 
ofthe Court is deemed necessary for the 
administration of any such trust and then only 
to obtain a decree of one or more of the 
kinds specified in the section. Sub-section 
(2) ofthat section enacts that save as 
provided by the Religions Endowments Act 
of 1863, no sait claiming any reliefs specified 
in sub-section (1) shall be instituted in 
respect of any such trust as is therein 
referred to except in conformity with the 
provisions of that sub-section. The suit 
contemplated by the section is one brought 
in the interest of the public through the 
Advocate-General or of a section of the 
public or community interested in a particular 
public trust through two or more of its 
members with the previous sanction in 
writing of the Advocate-General, and does 
not apply to a suit brought by an individual 
to enforce his personal rights. In Badree Das 
Mukim v. Choont Lal Johurry (1), Woodroffe, 
J., stated:—'The suit. contemplated by the 
section (č.e., section 539 of the old Civil 
Procedure Code) is one of a representative 
character. Itis obvious that the Advocate- 
General, Collector or other public officer can 
and do sue only as representing the public 
and if, instead of these public officers, two 
or more persons having an interest in the 
trust sue with their consent, they so sue under 
a warrant to represent the public as the 
objects of the trusts. [See Lakshmandas 
Roghunathdas v. Jugalkishore (2).] It follows 
from this that when a person or persons sue 
not to establish the general rights of the 
public, of which they are a member ormembers, 
but to remedy a particular infringement 
of their own individual right, the suit 
is not within or need not be brought under 


(1) 33 0. 789; 10 O. W. N. 581. 
(2) 22 B, 216, 


the section.” And further on he says:—"In 
my opinion the present suit, so far as it’ 
is brought by the plaintiffs in their in? 
dividual capacity as trustees to enforce their 
individual claim to be such trustees of 
the temple in suit, is not within the scope 
of the section.” 
Io Ghelabhat Gaurishankar v. 


Uderam 


_ Incha Ram (3), the plaintiff sought, to eject 


the defendants as trespassers’ and prayed 
for possession of the trust property and 
for the appointment of a trustee by the 
Court, for the settlement of a scheme for 
the administration of the trust and for 
such other reliefs as the Court might see 
fit to grant. The Court held that, so far 
as ib was a saib to eject the trespasser 
from property which is the subject of a 
public religious trust, section 539 of the 
old Vivil Procedure Code did not apply, and 
that the suit rightly lay in the Subordinate 
Judge’s Court. 

On behalf of the respondents, great stress 
was laid on the case of Nawab Muhammad 
Ibrahim Khan v. Ahmad Said Khan (4). 
Now the only point, decided in this cage 
is that the right to succeed to the trustee- 
ship of wagf property is not a right which 
can be settled by a reference to arbitration. 
Lord Halsbury, L. O., in Guinn v. Leathem 
(5), is reported to have said, at page 506 
that “a case is only an authority for what 
it actually decides. I entirely deny that 
it can be quoted for a proposition that 
may seem to follow logically from ib.” This 
case is, therefore, not an authority on the 
question which is now before us. The case 
of Satyad Ali v. Ali Jan (6) is also clearly 
distinguishable. In that case, the mutwalli 
had been appointed by the District Judge 
and it was, therefore, held that as it was 
a suit for the removal of a duly appointed 
mutwallt, it could only be brought in 
conformity with the provisions of section 92. 
In this case, the plaintiff says that he is 
the rightful muiwalit and that defendant 
No. lis wrongfully in possession of the 
wagf property. He does not ask for any 
of the reliefs specified in section 92. He 
is nob suing on behalf of the public or of 


any section of the public but merely as 
(3) 12 Ind. Cas. 577; 36 B. 29; 13 Bom. L. R. 989, 
(4° 6 Ind. Oas. 219; 7 A. L. J. 761; 32 A. 503. |, 
(5) (1901) 4. C. 495; 70 L. J. P. ©. 76; 65 J. P. 708; 
50 W. R. 139; 85 L. T. 289; 17 T. L. R. 749. 
(8) 18 Ind, Cas, 578; 11 A. L., J. 25; 35 A. 98, 
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an individual to enforce his own alleged 
“individual rights. In our opinion, such a 
Suit does not come witbin section 92 of 
the Civil Procedure Code and is, therefore, 
within the jurisdiction of the Subordinate 
Judge. We, therefore, allow the appeal and 
setting aside the decree of the lower Court 
remand the case to that Court, under 
Order XLI, 
re-admit the suit under its original number 
and proceed to determine it on the merits. 
Costs here, which will include fees on the 
higher scale, and in the Court below will 
abide the result. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
MiscELLANEOUS Civit APPEAL No. 82 of 1912. 
June 9, 1913. 
Hrstene—Juataoe Sir Harry Stephen, Kr., and 
Mr. Justice Mullick. 

NABIN CHANDRA TRIPATI—PraisviFr_ 
— APPELBANT 
versus 


PRAN KRISHNA DEY AND OTHERS— 


DEFENDANTI— RESPONDENTS, 

Remand— Power of Appellate Cowrt—Inherent power 
of Court— Civil Procedure Code (Act V of 1908), ss. 99, 
107, (1) (b); O. XLI, rr. 28, 25—Construction, canon of, 
of sections and rules of new ‘Code. 

An Appellate Coart hes no power to order a remand 
except under Order XLI, rules 23 and 25, 

The method of construction properly applicable to 
an Act divided into sections and rules, as the new 
Civil Procedure Code, is, that the sections lay down 
general principles and the rules provide the 
means by which they can be applied, and 
they cannot be otherwise applied. The result 
is that the rules restrict the provisions contained in 
the sections. 

Consequently, the inherent power of the Court to 
remand a case otherwise than under rules 23 and 25, 
of Order XLI of the Code, seems to be taken away 
if it ever existed, by a direct legislative enact- 
ment. 


Tohra Bibi v. Zabeda Khatoon, sub nom de Zohra 
Bibi v. Zobeda Khatoon, 12 C.L.J. 368, 7 Ind. Oas. 75, 
dissented from. 


Section 564 of the old Code was not re-enacted in 
the new Code, because it was unnecessary. 

A suit having been decided by the first Court upon 
the merits, the lower Appellate Court reversed the 
decree and remanded the case under Order XLI, rule 
23, of the Civil Procedure Code: 
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rule .23, with directions to | 
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Held; that the mistake of the lower Appellate Court 
was an irregularity under section 99 of the Civil Pro- 
cedure Code not affecting the merita of the caso, and 
the High Court, therefore, Would not set it aside. 

Mohesh Chunder Dass v. Jamiruddin Molla, 28 C. 
324; 5 O. W. N. 509; followed. 


Appeal from the order of the Sub-Judge 
of Chittagong, dated October 30th, 1911, 
reversing the decree of the first Munsif 
of Patiya, dated August 29th, 1910. 

Babu Khitish Chandra Sen, for the Appel- 
lant. 

Babu Dhirendra Lal Kastgir, for the Ree 
spondent. 

JUDGMENT.—This is 2 partition suit in 
which the preliminary decree ordered parti- 
tion with as little disturbance on allotment 
to the then possession as possible. The Com- 
missioner proceeded to allot the land disturb- 
ing the possession of defendants Nos. 6 and 7 
who were holding land less in amount than 
what they were entitled to, and without 
compensating them in land or otherwise for 
what he deprived them of; and the Munsif 
adopted this partition. On appeal, the Sub- 
ordinate Judge, in allowing the appeal found, 
that the direction contained in the pre- 
liminary decree had not been complied with, 
pointed out how the partition should have 
been effected, and remanded the suit direct- 
ing a partition on the lines he. indicated. 
On appeal to us against this order, it is 
argued that the Subordinate Judge had no 
power to order this remand, since itis not 
on a preliminary point under Order XLI, 
rule 23, and is not a reference of issues to 
the lower Court for trial under Order XLI, 
rule 25. The respondent, however, contends 
that the Court had an inherent power to 
remand the suit because such a power exists 
whenever, in the words of this Court, in 
Tohra Bibi v. Zabeda Khatoon, sub nom de 
Zohra Bibi v. Zabeda Khatoon (1), the Court 
whose decision is appealed against, “has 
committed any error, omission or irregu- 
larity by reason of which there hes not 
been a proper trial or an effectual or com- 
plete adjudication of tho suit, and the 
party who. compleins of such error” and so 
on, has been thereby materially prejudiced, 
This is a proposition to which we are 
unable to agree. We see no reason apart 
from legislation for saying thata Court of 
Appeal has a power of remand; and the sub- 


(1) 7 Ind, Cas, 75; 12 0. L. J. 368, 
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stitution of the new for the old Code of Civil 
Procedure does not seem to ùs to support the 
conclusion which thig Court drew from it in 
the cgse referred to. Order XLI, rules 23 and 
25; of the new Code take the place of sec- 
tions 562, 566 of the old one. Section 564 
of the old Code enacted that “the Appellate 
Court shall not remand a case for a second 
decision except as provided in section 562” 
and this enactment is not repeated in the 
new Code. From this, this Court drew the 
conclusion that an Appellate Court has the 
inherent power that we have referred to. 
This argument seems to us to be inconsistent 
with the method of construction properly 
applicable to an Act divided into sections and 
rules as the present Code is. This method 
we apprehend to be that the sections lay down 
general principles and the rules provide the 
means by which they can be applied, and 
they cannot be otherwise applied. The 
result is that the rules restrict the provisions 
contained in the sections. Applying this 
construction to the present case, we find that 
section 107 (1) (b) confers on any Appellate 
Court a power “to remand a case,” and then 
proceeds to limit this power by Order XLI, 
rule 28, where the old Code gave a restricted 
power and then proceeded to enact that the 
Court had no other power for a similar pur- 
pose. ‘This Code confers a general power 
jn the widest possible terms and then restricts 
its application by an enactment of the former 
limitations. The methods of describing the 
powers of the Court differ: but the result is 
the same. Section 564 of the old Code was 
not re-enacted: but that is because the 
canon of construction, that we have men- 
tioned, was recognised and the enactment 
became unnecessary. The result follows that 
an enactment that the Court “shall have 
power to remand” takes the place of one that 
a Court “shall not remand” without the law 
being altered, which may be curious but is 
not otherwise worthy of notice. If the 
- canon of construction that we suggest is not 
correct, we are at a loss to understand why it 
was that the Court in Zohra Bibi v. Zabida 
Khatcon (1) did not seek for a power of 
remand in section 107 rather than invoke 
the inherent powers of Court. If our canon 
ja correct, {he inherent powers attribnted to 
the Court seem to be taken away if they ever 
existed. by a direct legislative enactment. 
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We, therefore, cannot agree with the decision 
we have mentioned, though wa may per-° 
haps point out that we are dealing only wit? 
the question of the power of Court to remand 
in appeal from an original decree -and not 
with an appeal from an appellate decree | 
which falis under Order XLII. 

Under these circumstances, we should feel 
ourselves bound to refer the decision we have 
mentioned to a Full Bench, were it not that 
on the authority of Mohesh Ohunder Dass v. 
Jamiruddin Mollah (2), it is open to us to 
treat what we consider to have been the 
mistake made by the Subordinate Judge as 
an irregularity under section 99 of the Code 
and that under the circumstances of this case 
the merits of the case have not at all been - 
affected by the order before us. We, there- 
fore, dismiss the appeal; but we make no 
order as to costs. 


Appeal dismissed. 
(2) 28 C. 324; 5 C. W. N. 609. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Crvit Arrear No. 407 or 1911. 
January 3, 1918. 
Present:—Mr. Piggott, J. O. 
KUNJ BEHARI AND ANOTHER— PrLAINTIFES— 

APPELLANTS 

Versus 


RAMESHWAR AND ANOTHER— DEFENDANTS 


RESPONDENTS. 

Escheat, right of, when ewercisable—Abandonment of 
grove by grove-holders, effect of--Possession, maintain: 
ability of suit for recovery of, when property in suit re- 
mained long as bona vacantia— Bona vacantia, effect of 
-- Wajib-ul-arz, custom wider than ‘that recorded in, 
may be proved. 

Certain grove-holders, who had a right under the 
village wajib-ul-arz to sell the trees of their groves, 
sold them and the plaintiffs thereupon, ag the pro- 
prietors of the village, sued to recover possession on 
the ground that they had escheated to them by reason 
of the original grove-holders having absconded from 
the village: 

Held, (1) that inasmuch as the plaintiffs had not 
tried to recover possession for a long time, it could not 
bo said that the grove-holders had absconded and that 
the plaintiffs were, therefore, not entitled to sue for 
possession on the ground of escheat; 

(2) that the plaintiffs were entitled to prove a 
custom wider than what might be inferred from 
the terms of the wajib-ul-arz. 


ri 
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Ram Sahai v. Bansgopal, 1 O. O. 42; Debi Sahai v. 
Sumer Singh, 3 Ind. Cas, 519; 12 O. C. 197; Pertab 
Singh v. Chandra Bhukan, 12 Ind. Cas. 409; Chan di 
Singh v. Arjumand Ali, 2 O. C. 281, referred to. 


Appeal against an order of the Subordinate 
Judge, Saltacpur, dated 29th July 1911, 
reversing that of the Munsif of Musafirkhana, 
dated 3lst May, 1911. 

Mr. Muhammad Wasim, for the Appellants. 

Mr. Giraj Saran Lal, for Respondent No. 1. 

JUDGMENT—The plaintiffs in this casa 
are proprietors of village Bhatman while 
the first two defendants were at one time 
tenants of the said village and holders ofa 
certain grove therein situated, undera 

ubordinate tenure subject to certain condi- 
Hons laid down in the village wajdb-ul-arz. 
They hadaright to sell the trees of the 
grove, and they have actually sold the same 
to defendants Nos. 3, 4and 5 by a deed 
of May 1909. The case for the plaintiffs 
is that the grove in question had previously 
escheated to them under the custom laid 
down in the waitb-ul-arz by reason of the 
fact that defendants Nos.land2 had aban- 
doned the village in the year 1904, I notice 
that, although the suit is one for recovery 
of possession, the plaintiffs refrained from 
stating that they actually took possession 
of the grove at any time between the year 
1904, the date of the alleged escheat, 
and the month of May 1909 when the 
vendees obtained possession under their 
sale-edeed. The lower Appellate Court has 
found that upon a reasonable interpretation 
of the provisions of the wajzb-ul-arz on the 
subject of escheat, it could not be said 
that defendants Nos. 1 and 2 had absconded 
from the village and that no right of escheat 
had in fact accrued to the plaintiffs. After 
giving my beat consideration to the argument 
addressed to me on the subject, I am of 
opinion that the view taken by the learned 
Subordinate Judge is correct and that 
the case is covered by the rulings to which 
he refers, even though the authority of the 
decision in Ram Sahai v, Bansgopal (1) has 
been overruled by the later decision of a 
Bench of this Court in Debs Sahai v. Sumer 
Singh (2). I have been referred to a 
decision of my own in Partab Singh v. 
Ohandra Bhutan (3), in which, while follow- 


(1) 10, C. 42. 
(2) 3 Ind. Oas. 519; 12 O. C. 197, 
(3) 12 Ind, Oas. 409, 
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ing the interpretation placed by a Bench 
of this Court in the case of Ohandi Singh v. 
Syad Arjumand Ali (4) on the words 
“mafrur” and “farar ho jêna”, 1 took occasion 
to point out that it might be open to a 
plaintiff claiming a right of escheat to 
produce evidence in any particular case 
that the local custom binding on the parties 
was a somewhat wider one than might be 
inferred upon a strict interpretation of these 
words as used in a wajib-ul-arz The fact 
remains, however, that in the present case, the 
entry in the wajzb-ul-arz is the principal, if not 
almost the sole, piece of evidence as to the 
nature of the custom by which the parties 
are bound. My attention has been drawn 
to the existence on the record of some 
oral evidence on the point, as to whioh it 
is contended that it has been wrongly ignored 
by the lower Appellate Court. The argu- 
ment fails to convince me, because the 
evidence relied on is in itself slight and 
doubtful and seems to be rebutted by the 
circumstance which I have already noted as 
apparent on the face of the pleadings, that 
the plaintiffs never attempted to enforce 
the right of escheat now claimed by them 
between the years 1904 and 1909, during 
the whole of which period, according to 
them, the trees in suit were lying as bona 
vacantva entirely. abandoned by the defend- 
ants Nos. 1 and 2. For these reasons, I 
dismiss this appeal with costs. 
Appeal dismissed. 
(4) 20. C. 281. 


ALLAHABAD HIGH COURT. 
Seconp Civit Apprat No. 1040 or 1912, 
May 16, 1913. 

Present:—Mr. Justice Ryves and 
Mr. Justice Lyle. 

SANWALE SINGH—Daerenpant— 
APPBLLANT 
Versus 
GANESHI LAL—Pratvtirr—Reseonpent. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1—Non-joinder of parties ~Mortgagors of separate 
portions of mortgaged property—Proportionate amount 
of debt. 

U. mortgaged his property to the plaintiff. U. died 
leaving two sons M. and A. M. and A. separated 
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and each became possessed of separate half of the 
property. The mortgagee brought a suit against A. 
alone for recovery of the whole amount of debt from 
A.s share of the property: nt 
Held, that the suit was not bad for non-joinder 
and that the mortgagee was entitled to recover -the 
_ whole debt from 4.’s share of the mortgaged property. 


Second appeal from the decision of the 
District Judge of Mainpuri, dated the 4th of 
May, 1912. . 


Mr. V. N. Vyas, for the Appellant. 
The Hon'ble Dr. Te; Bahadur Sapru, for 
the Respondent. 


JUDGMENT.—This was a suit to recover 
Bs. 920, the principal and interest, due on a 
mortgage executed by Umrao Singh on the 
12th of July 1880, in favour of the plaintiff's 
father by sale of the mortgaged property. 


It was stated in the plaint that Umrao 
Singh, the mortgagor, died leaving two sons, 
Mangal Singh and Angad Singh. The plaint 
recites: Mangal Singh has not been heard 
of for a long time, that is, for about twenty- 
five years,and Angad Singh died childless. 
In the public khewat, the names of Mangal 
Singh, who has not been heard of, and of 
Saunle Singh, defendant, stand recorded in 
the column of the mortgagor against the 
property mortgaged. Besides Saunle Singh, 
defendant, no other heir of Umrao Singh, 
principal mortgagor, and of Mangal Singh, 
who has not been heard of, is in existence”. 
This suit was instituted on the 2nd of 
August 1910. In the written statement, it 
was stated that Mangal Singh was alive and 
was in the service of the Indore State, and 
that he was a necessary party to tha suit and 
that the claim was bad for non-joinder of a 
necessary party. This written statement 
was filed on the 24th of November 1910, 
The Courts below have decreed the suit and 
have directed that the whole amonnt claimed 
should be recovered by the sale of the pro- 
perty entered in the name of Saunle Singh 
and have excluded the share standiug in the 
name of Mangal Singh. The learned dis- 
trict Judge found, inter alia, (1) that Mangal 
Singh was alive, (2) that Mangal Singh and 
Saunle Singh were separate, (3) that the suit 
should not be dismissed altogether because 
be had not been made a party. 


Before us, in second appeal, two only of the 
pleas taken in the memorandum of appeal 
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have been pressed. Firstly, that on the 
finding that Mangal Singh was alive the 
whole suit should have been dismissed as ‘he 
had not been made a party. Secondly, that 
in any event the half of the property 
recorded in Saunle Singh’s name ought not 
to have been made liable for more than half 
of the money claimed. 

On the first point, reliance is placed on 
Order XXXIV, rule 1 of the Code of Civil 
Procedure and on Gendan Lal v. Babu Ram (1), 
This case, however, does not apply, although 
some observations of the learned Judges and 
particularly those of Mr. Justice Karamat 
Husain are against the appellant, We do not 
think Order XXXIV, rule 1, really has 
any application in the present case, That 
rule required all persons having an interest 
in the mortgaged security to be joined in the 
suit. Now this mortgage was time-barred 
long ago on the proper construction of the 
law of limitation as laid down by their Lord- 
ships of the Privy Council, Twelve years 
and not sixty years, as had been held in these 
Provinces, was the period within which 
ordinarily such a suit should be instituted. 
The plaintiff’s suit on this mortgage would 
have been time-barred, had not the Legis- 
lature added section 31 to the Limitation 
Act, Under the provisions of that section, 
the suit was in time up tothe 8th of August 
1910. The plaint was filed only a few days 
before this date. The plaintiff stated then 
that he had no knowledge whatever of the 
existence of Mangal Singh and that was the 
reason why he was not made a party. By 
the time the written statement was filed, the 
claim against Mangal Singh was time-barred 
and the mortgage as against him and his pro- 
perty was extinguished. We do not think 
it was the duty of the plaintiff to bring 
on the record a person against whom no 
claim could be enforced in the suit. At the 
time of the trial of the suit, there was no 
mortgage subsisting on the property of 
Mangal Singh. The only property which 
could be made liable for the mortgage-money 


“was the share in possession of Saunle Singh. 


In this share, Mangal Singh had no concern. 
He would not, therefore, seem to be a person 
having any interest in the subsisting mort- 
gage security. The question may be looked 


(1) 9 A. L. J. 86; 13 Ind. Cas. 197. 
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at from another point of view also. Order I, have happened, the effecb of which 


rile 9, provides that no suit shall be dis- 
mised by reason of misjoiader or non-joinder 
of persons. That rule does not apply when 
a cause ofaction arises against a number of 
persons jointly because in that case when one 
of such persons is eliminated,no cause of action 
subsists against the rest of them. If it does 
not subsist against all, it cannot subsist 
against any. In this case, however, the 
property has been divided and portions of it 
are held separately by Mangal Singh and 
Saunle Singh. No cause of action arises 
against them jointly and the failure to 
implead Mangal Singh is no reason for dis- 
missing the suit against Saunle Singh. 

On the sesond point, reliance is placed on 
Imam Ali v. Baij Nath Ram Sahu (2). In 
that oase, the ruling of this Court in Jaigobind 
v. Jas Ram (8) was dissented from. But 
this opinion as stated on page 121 of the 
report in Imam Alu v. Baij Nath Ram Sahu 
(2) has not been consistently adopted even 
in the Calcutta Court. In Hakim Dalv. 
Ram Lal (4), the ruling in Krishna Atyar 
v. Muthu Kumar Pillay (5), which supports 
us, was dissented from. In Haro Kumari 
Ohowdhurani v. Hastern Mortgage and Agency 
Uompany Lid., (6), however, the learned 
Judges in that case considered the rul- 
ings of Imam Ali v. Baij Nath Ram Sahu (2) 
and Krishna Ayyar v. Muthu Kumar 
Pillay (5) and stated: — We consider the rule 
laid down in the last mentioned case is 
correct. In Debendra Nath Sen v. Abdul 
Samad(7), Mookerji,J., who also delivered the 
judgment in Imam Alt v. Baij Nath Ram 
Suhu (2), referred apparently with approval 
to the ruling of Krishna Atyar v. Muthu 
Kumar Pillay (5) and to the ruling of 
Hara Kumari Ohowdhurant v. Hastern 
Mortgage and Agency Oompany Lid., (6) 
and stated at page 175:— The general 
rule, unquestionably, is that 
gagee cannot be required, at the instance 
of a purchaser of a part of the premises, 
to apportion his mortgage-debt among the 
several parts into which the property has 
been divided and to look to each only for its 
proportionate share, unless circumstances 

(2) 33 ©. 613; 10 0. W. N. 551; 3 O. L. J. 576. 

(3) A. W. N. (1898) 120. (4) 6 C.L. J. 46. 

(5) 29 M. 217. 

(6) 7 ©. L. J. 274. 

(7) 1 Ind. Cas, 264; 100. L. J. 150. 


a. morte | 


in fact and in law, is to create a 
severance of the security.” It seems, there- 
fore, that the ruling in Imam Ali v. Basj 
Nath Ram Sahu (2) was intended to govern 
the particular facts of that ease on this point, 
and not to lay down any general rule, But 
be that as it may, it seems to us that we 
should follow the ruling of this (Oourb in 
Jaigobind v. Jas Ram (3) with which we en- 
tirely agree. It was laid down in that case: ~ 
“If two properties are jointly mortgaged 
for the same debt, each of these properties 
is liable for the whole debt, and it is 
open: to the mortgagee to proceed either 
against the whole of the mortgaged 
property or against a part only of 
such property.” In this case, ifthe origiaal 
mortgagor had been alive, it would have been 
open to the plaintiff to bring to sale the 
whole or any part of the mortgaged property 
in the judgment-debtor’s possession, and we 
do not see any reason why the rights of the 
mortgagee should, in any way, be cut down 
or prejudiced owing to the fact that after the 
mortgagor’s death, the mortgaged property 
was divided without mortgagee’s permission 
into two separate shares and separately 
possessed by two persons. Woe, therefore, 
think that the decree of the lower Court 
was right and we dismiss this appeal with 
costs including fees on the higher scale, 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Ssconp Civit Appear No. 406 or 1911. 
January 3, 1913. 
Present:—Mr. Piggott, J.C, 

RAM AUTAR AND OTHERS —PLAINTIFPS — 
APPELLANTS 
versus 
Babu SHEO PRASAD AND ANOTHER — 
DEFENDANTS— RESPONDENTS, 

Attachment order, effect of—Enjorcement of attach- 
ment against property received in lieu of one originally 
attached. 

M. R. was the proprietor of one-fifth share in five 
villages. These shares were attached by the plaint- 
iff in execution of his money-decree. Pending the 
attachment, a partition took place and Mf. R. became 
the owner of one entire village in lien of the said 
shares. The plaintiff contended that his attach. 


ment was good against the entire village received by 
M. R. in lieu of the said shares; 
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Held, that the order of attachment covered the pro- 
perty actually attached and could not be enforced 
against the property received in lieu of the same. 

Appeal against an order of the District 
‘Judge, Rai-Bareli, dated 25th July, 1911, 
upholding that of the Sub-Judge, Partabgarh, 
dated 12th April, 1911. 

Messrs. R. Jacob and Sami Ullah- Beg, for 
the Appellants, 

Pandit Gokaran Nath Misra, for the Re- 
spondents, 

JUDGMENT.—This was a suit for a 
declaration that a certain mortgage-deed of 
December 15, 1907, by the defendant, Madho 
Ram, in favour of the defendant, Sheo Prasad, 
is void as against the plaintiffs, because it 
was executed while the property in question 
was under attachment in execution of a 
simple money-deoree held by the plaintiffs 
against the aforesaid Madho Ram. The 
property in question consists of the entire 
village of Naubasta and what the plaintiffs 
held under attachment on the date of the 
mortgage was not this entire village but a 
one-fifth share in each of five villages of 
which Madho Ram was at that time the 
proprietor. While this attachment was 
pending, but prior to the date of the mort- 
gage, a partition took place, as the result of 
which Madho Ram became the owner of the 
entire village of Naubasta in lieu of ten 
villages, including the five covered by the 
attachment. On these facts, the Oourts 
below have concurred in holding that the 
mortgage is void as against the plaintiffs 
only to the extent of the one-fifth share in 
Nanbasta which was actually under attach- 
ment. The contention before me in appeal 
is that the mortgaged property having been 
received by Madho Ram in Jieu of the proper- 
ty under attachment must be regarded as 
subject to the same attachment. In the 
first place, this covtention is not true in fact, 
for as}I have already pointed out, Madho Ram 
received the village Naubasta in lieu of the 
rights previously enjoyed by him in ten vil- 
lages, and not merely in the five which were 
under attachment. In the second place, it 
seems to me impossible to extend to cases of 
attachment under the orders of a Court the 
equitable principle which has in some cases 
been applied in respect of mortgage charges. 
An order of attachment by a Civil Court 
covers the property actually attached and 
cannot be held by implication to apply to 
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other property of the judgment-debtor after 
the judgment-debtor has ceased to be the 
owner of the entire property originally 
attached. In ordinary cases, a decree-holder 
would have no difficulty in protecting his 
interests under circumstances analogous to 
those of the present case by applying to the 
Court executing its decree for a second or 
amended order of attachment. The trouble 
in the present case arose from the fact that 
execution proceedings had been suspended 
under the orders of the Appellate Court, 
though the attachment remained in force 
pending the decision of the appeal. This, no 
doubt, made it a little difficult for the decree- 
holders to protect their own interests by 
applying for a fresh order of attachment as 
soon as they knew that Madho Ram's pro- 
prietary rights had been varied by the 
proceedings in partition. I have no doubt, 
however, that they could have obtained 
adequate relief by making a suitable appli- 
cation to the Appellate Court which had 
passed the stay order. In any case, I do not 
see that they are now entitled in law to the 
reliefclaimed in this suit. I dismiss this 
appeal with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Seoonp Crvi Arrear No. 1151 ov 1912. 
May 23, 1913. 
Present: —Mr. Justice Ryves and 
Mr. Justice Lyle. 
RAM KUBER PANDE AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus . 
Musammat RAM DASI—Ptatntire — 
RESPONDENT. 

Mor tgage—Fictitious mortgage —-Compromise—Hindu 
Law —Joint family—Mortgage how far binding on sons 
and grandsons, 

K. and A. executed an usufruchuary mortgage of 
certain property to the plaintiff for Rs. 2,600, K. sab- 
sequently sued as the manager of joint Hindu family to 
have it declared that the mortgage was fictitious and 
without consideration. This suit was compromised 
on the terms that Rs. 1,200 was due under the mort- 
gage. Subsequently, a suit was brought on foot of 
the mortgage: : 

Held, (1) that on the finding that the compromis 
was genuine, the Courts were not entitled to go into 
the question as to whether the original mortgage was 
er was not fictitious; 
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(2) even if there was no loan nor debt in the 
beginning, the compromise decree created a debt 
or which there was good consideration which the 
sdhs and grandsons were bound to discharge. 


Second appeal from the decision of the 
Additional Subordinate Judge of Basti, dated 
the l£th July, 1912. 


The Hon'ble Dr. Tej Bahadur Sapru, for 
the Appellant. ` 

The Hon’ble Dr. Sunder Lal, for the Re- 
spondents, 


JUDGMENT.—Karya Pande and Musam- 
mat Aureha Parain, his sister-in-law, executed 
an usufructuary mortgage of the zamindart 
share entered in their names, on the 13th 
of May 1905, in favour’of the plaintiff for 
Rs. 1,799. It was agreed that the mortgagee 
should take the usufruct in lien of interest 
and that the mortgage should be redeemed 
on payment of the mortgage money after 
a period of four years in any Baisakh. It 
is unnecessary to recapitulate the further 
covenants in the bond. In 1907, the mort- 
gegors brought a suit against the mortgagee 
to cancel this mortgage on the ground that 
it was merely a paper transaction and no 
consideration passed. Karya Pande ox- 
pressly bronght this suit in his capacity 
of manager of a joint Hinda family. It 
is unnecessary to consider whether such 
a suit could have been maintained. : The 
parties, however, arrived at a compromise 
the terms of which were that the amount 
then due on the mortgage which was about 
Rs, 2,500 should be reduced to Rs. 1,200, 
and that the mortgage be redeemable in 
two years. A decree was passed in terms 
of the compromise dated May 23rd, 1907. 
The plaintiff now sues to recover Rs. 1,200 
due on the mortgage as modified by the 
decree and for damages as stipulated in 
the mortgage and decree on the ground 
_ that he had been wrongly dispossessed by 
the defendants. Karya Pande is dead and 
the defendants are his grandsons and great- 
grandsons and Musammat Aureha Parain, 
The main defence to the suit was, (1) that 
the mortgage of 1905 was a fraudalent 
transaction entered into to defeat creditors 
and in particular one Harpal Pande. 
Harpal Pande held a mortgage on some 
other of Karya Pande’s property and in 
execution of adecree on his mortgage, he 
sold the mortgaged property. As the 
proceeds of the sale were insufficient to 
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satisfy the decree, he applied on the 28th 
March 1900 for a decree under section 90 
of the Transfer of Property Act, to recover 
the balance of the decretal money. This 
mortgage in suit, it is alleged, was executed 
on the 13th of May 1905, to defeat his claims. 
(2) That the suit and compromise of the 
23rd of May 1907 were collusive and, there- 
fore, ineffectual and, in any event, could not 
bind the defendants other than Musammaét 
Aureha Parain, because they were not 
parties to it. The first Oourt dismissed 
the suit on the ground that the mortgage 
of 1905 was entirely fictitious and was a 
mere paper transaction fraudulently entered 
into to defeat the creditors of the estate. 

On appeal, the lower Appellate Court 
upheld this finding, but cme to the 
conclusion that the compromise in 1907 was 
perfectly genuine and was entered into 
because Karya Pande was afraid that his 
suit would be dismissed. As the suit was 
instituted by him in a representativa 
capacity as head of the family, the whole 
family including minors were bound by 
his act. It further found that the com- 
promise was for the benefit of the family 
and decreed the suit. In second appeal, it 
has been argued on behalf of the defendants- 
appellants thats on the finding that the 
original mortgage was made without con. 
sideration, no money passed and, consequently, 
there was no debt due from Karya Pande 
and that, therefore, there was no pious daty 
on the part of the sons and grandsons 
involved in the matter, and secondly, a 
compromise, which purported to modify a 
mere paper transaction, could create no 
liability. 

In our opinion, this ingenious argument 
has no force; and we think that on the 
finding that the compromise was not 
collusive, but was genuine and made to 
benefit the family, that the Courts were 
not entitled to go into the question as to 
whether the original mortgage was or was 
not fictitious; according to the Full Bench 
ruling in Madhan Dall v, Kishan Singh (1), 
the whole family, including the minors, 
were bound by the decree, But even 
assuming that it was open to the defendanta- 
appellants to re-open the question as to 
the validity of the original mortgage, and 


(1) 15 Ind. Cas. 188; 34 A. 572; 9 A, L, J. 844, 
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even assuming that the finding of the 
lower Courts as to its nature is correct, the 
original mortgagors sued in 1907 to get rid 
of the danger to the family which their 
own’ fraudulent conduct had created. It 
is true that the mortgagee was equally 
fraudulent, but she was nevertheless entitled 
to maintain her possession, Jn part delicto 
melior est possetio defendantis. If the 
Court had decided the case on this principle, 
the suit would have been dismissed and 
jt would have been res judicata between 
the parties that there was a mortgage 
legally enforceable against the plaintiffs for 
an amount, then approximately Rs. 2,500. 
In order to minimise the liability of the 
family, the mortgagors were probably well 
adviced to make the best terms they could and 
compromise the case. Even if there was 
no loan nor debt in the beginning, this 
decree created a debt for which there 
was good consideration which the sons 
and grandsons are bound to discharge. 
We, therefore, dismiss the appeal with costs, 
fees inthis Court will be given on the 
higher scale, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sroonp Orv Appian No. 371 or 1911. 
January 3, 1913. 
Present:—Myr. Piggott, J. O. 
DEBI SINGH AND orHers—DEFENDANTS— 
APPELLANTS 
versus 
BALDEO SINGH AND orHers—PLAINTIFFs— 
RESPONDENTS. 

Abadi land, suit for possession of—U. P, Land 
Revenue Act (III of 1901) s. 233 (k)—Jurisdice 
tion of Civil Court to grant possession of lands parti- 
tioned by Revenue Courts—Possession for a long time, 
basis for a suit. E 

Where certain ubadi lands had been partitioned be- 
tween the parties in 1878, and the plaintiffs remained 
continuously in possession of their share up to 1910, 
when they were dispossessed by the defendants: 

Held, that the Civil Court was in no way debarred, 
by the provisions of section 233 (k) of the U. 
P. Land Revenue Act from granting possession 
to the plaintiffs, but thatit had jurisdiction to 
entertain the suit and to enforce the title of the plaint- 
jffs, both under the partition proceedings themselves 
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and in virtue of their undisturbed possession between 

the years 1873 and 1910. 

; Umar Khan v. Khadim Husain, 9 O. O. 76 referred 
0. ` 


Appeal agains an order of the District 
Judge, Sitapur, dated 14th June 1911, 
reversing that of the Sub-Judge, Kheri, 
dated 21st March 1911. 

Mr. Syed Ali Muhammad for Mn Sami Ullah 
Beg, for the Appellants. : 

Mr. Basudeo Lal, for the Respondents. 

JUDGMENT.—This was a suit for recovery 
of possession in respect of certain lands form- 
ing part of the abadi of village Sarhauna, The 
case for the plaintiffs is that the land in suit 
was assigned to them at a partition held in the 
year 1873 and that since the month of Janu- 
ary 1910, the defendants have been interfer- 
ing with their possession, and have toa 
certain extent dispossessed them, on the 
strength of certain apparent errors or irre- 
gularities in the preparation of the papers 
drawn up atthe time of the said partition. 
The Court of first instance dismissed the 
suit, holding it to be barred by the provisions 
of section 233 (k) of the United Provinces 
Land Revenue Act (U.:P. Act III of 
1901). The lower Appellate Court has 
found in favour of the plaintiffs on the merits 
and held that the Civil Court is in no way de- 
barred by the provisions of the section afore. 
said from granting them the relief claimed. 
I have been referred in argument to a great 
deal of case-law on this subject, but the real 
question is whether the present case does or 
does not fall within the scope of the princi- 
ples laid down by a Bench of this Court in 
Umar Khan v. Khadim Husain (1). What the 
learned District Judge has in effect found is 
that at the partition of 1873, some of the 
necessary papers were incorrectly framed, 
so that the partition records, as a whole, are 
ambiguous and inconsistent with themselves. 
At the same time, he holds that the officer 
conducting the partition intended to assign, 
and, upon any reasonable interpretation of his 
proceedings, did in fact assign, the land in suit 
to the share of the plaintiffs, who obtained 
possession thereunder and remained in posses- 
sion until the defendants began to’ interfere 
with them as alleged in the plaint. I see no 
reason to dissent from this finding and ib 
appears-to mə conclusive. The Civil Court 
has jurisdiction under the circumstances to 


(1) 9 0, C. 76. 
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entertain this suié and to enforce the title of 
the plaintiffs, both under the partition 
preceedings themselves, and in virtue of 
their undisturbed possession between the 
years 1873 and 1900. I dismiss this appeal 
with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Crvi Rute No. 332 or 1913. 
May 20, 1913. j 
Present:—Mr. Justice Stephen and 
` Mr. Justice Mullick. 
MOHENDRA LAL BISWAS—Prarmtirr — 
PETITIONER 
versus 
AKHIL CHANDRA PAKRASHI— 
Derenpant—Oprosits PARTY. 

Legal Practitioners Act (XVIIL of 1879), 8s. 28— 
Contract Act (IX of 1872), s. 70—Suit by Pleader to 
recover fees from client ~Contract between parties. 

If there is any contract between a Pleader and his 

` client in the matter of the payment of his fees, the 
contract must be such as will satisfy the provisions 
of section 28 of the Legal Practitioners Act. If, on 
the other hand, the Pleader does the work merely on 
the understanding that he will, in the ordinary covrse 
of events, be paid, he may have a good claim against 
his client for the work done under section 70 of the 
Contract Act, and if would be unnecessary to pro- 
dace a written contract under the Legal Practitioners 
Act. 
Rule against the order of the Sub-Judge 
of Dinajpur, dated January 8th, 1913. 
Babus Probodh Kumar Das and Jadu 


Nath Kanjilal, for the Petitioner. 


Babu Gobinda Ohandra Dey Roy, for the 


Opposite Party. 

JUDGMENT.—ZIn this case, the petitioner, 
who is a Pleader, sues his client for fees for 
professional services, basing his claim, it is 
said, on section 70 of the Contract Act. The 
lower Court has dismissed the suit on the 
ground that no action lies in accordance with 
the rulings reported in the cases of Kamini 
Mont Debi v. Khetra Mohan Ganguly (1) 
and Sarat OChunder Roy Ohowdhry v. 
Ohundra Kanta Roy (2). If there is any 
contract between the parties, itis certain 
that the plaintiff had no case, because there 
is no such contract as will satisfy the provi- 
gions of section 23 of the Legal Practitioners 


(1) 13 Ind. Cas, 43; 17 O. W. N. 45; 18 O. L. J. 665. 
(2) 28 C. 805. 
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Act. If, on the other hand, the Pleader 
did the work merely on the understanding 
that he wonld, in the ordinary course of 
events, be paid, it might be that he had a 
good claim under section 70 of the Contract 
Act and one such as would make it un- 
necessary to produce a written contract under 
the Legal Practitioners Act. 

A Rule has been issued calling upon the 
opposite party to show cause why the order 
of the lower Court should not be set aside 
on the ground that section 28 of the Legal 
Practitioners Act does not apply to this cage. 
The petitioner has put in an affidavit to show 
that there was no contract in this case. The 
judgment of the lower Court gives no indi- 
cation whether or not this was the case. The 
opposite party has put in an affidavit in which 
he says that there was a definite contract that . 
the Pleader should be paid at the rate of. 
Rs. 10 per day and he puts in also a receipt 
for Rs. 10 for the day’s attendance in Court 
which is signed by the Pleader. Under these 
circumstances, if has not been shown to ns 
that there was no contract’ between the 
parties. Itis, therefore, not open to us to 


.say that section 28 of the Legal Practitioners 


Act does not apply and, consequently, we 
cannot interfere in this matter. 

The Rule is accordingly discharged with 
costs, the hearing fee being two gold mohurs. 


Rule discharged. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civiu Appgat No. 140 op 1911, 
November 29, 1912. 
Present: —Mr. Piggott, J. O., and 
Mr. Lindsay, A J. U. 
Lala ATAU BEHARI LAL-—PLAINTIRE — 
APPELLANT | 
versus ; 
NARPAT SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Fraud—Undue influence—Unregistered deed of gift, 
admissibility of, for collateral purposes—Mortgage by 
way of conditional sale—Mortgage consideration not 
capable of being enforced when mortgage deed was ere- 
cuted though enforceable before the mortgage would 
become sale, validity of. 

The plaintiff broughta suit for foreclosure’ of a 
mortgage executed by the defendants in his 
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favour in 1898. The consideration included a certain 
sum due on the mortgage-deed of 1891 in favour 
of one K. D. This deed represented a debt originally 
incurred by the common ancestor of the defendants 
in favour of R. S., husband of K. D. When after 
the death of R. S., his estate passed into the hands 
of his widow, K. D., the deed of 1891 was executed in 
her favour in lieu of the debt previously due from 
the defendants to R.S. In 1897, she executed a 
deed of gift conveying to the plaintiff all her rights 
under the deed of 1891. She died afew days later 
before the deed of gift could be registered. After 
much litigation consequent on her death, the estate of 
R. S. vested in one R. D. So the plaintiff obtained 
out of precaution from R. D. in 1899 a duly register- 
ed deed transferring tohim whatever rights R. D. 
possessed under the deed of 1891. 

The defendants pleaded fraud and undue influence. 
The fraud alleged was that the plaintiff had repre- 
sented to the defendants that he was the rightful and 
lawful transferee of the right of K. D. under the 
mortgage-deed of 1891 and wasina position, if he 
chose, to institute ab once a suit to enforce the pro- 
visions of this deed, whereas, as a matter of fact, the 
transfer in his favour was void in law and any suit 
then instituted by him on the deed of 1891 would 
necessarily have been dismissed: 

Held, (1) that under these circumstances the plea of 
fraud and undue influence could not be sustained: 

(2) that the registered deed of gift of 1897 
was admissible in evidence in so far as it evidenced 
the circumstances under which the mortgage-deed in 
suit came to be executed and was, therefore, relevant 
both as regards the plea of fraud set up by the defend- 
ants and on the question of consideration; 

(3) that the mortgage being one by way of 
conditional sale and thus requiring the plaintiff to 
release the defendants from their liability under the 
deed of 1891 by a certain date, and the plaintiff being 
now, though not in 1898, in a position to do so by 
reason of the deed of 1899, the consideration by way 
of dischargiug the said liability held good, 

Appeal against an order of the District 
Jadge of Hardoi, dated 7th March 1911, 
modifying that of the Sub-Judge, Unao, dated 
80th April 1910. 

Messrs. Nabiullah and Reni Madho, for the 
Appellant. 

Messrs. H. O. Dutt, Ishi Prosad and Bijat 
Shankar Roi, for the Respondents. 

JUDGMENT.—This is a second appeal by 
the plaintiff in a suit for foreclosure. The 
suit was upon the basis of three deeds, but 
the controversy in the lower Appellate Court 
and also in this appeal was confined to the 
original mortgage-deed of October the 14th, 
1898. Execution of this deed was admitted 
but the defence seb up was that execution 
had been obtained by fraud and undue 
influence. It was also pleaded that no con- 
sideration passed. The consideration set 
forth, in the deed itself consists of three 


items: 
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1. A sum of Rs. 12,800, due on a previous 
mortgage deed of August the 6th, 1891, in 
favour of Musammat Krishna Dei. ` 


2. A sum of Rs. 800 to be paid to Sheo 
Ghulam. 


(3) A sum of Rs. 600 admitted to have 
been received by the executants. 


The Court of first instance found against 
the defendants on the pleas of fraud and 
undue influence. As regards the considera- 
tion, it held that the item of Rs. 800 had not 
been paid to Sheo Ghulam and that the 
defendants were not liable for the same. In 
respect of the two remaining items, ib found 
in favour of the plaintiff and passed a decree 
accordingly. In appeal, the learned District 
Judge concurred with the first Court in dis- 
allowing the item of Rs. 800 and in allowing 
the item of Rs. 600, but came to-a different 
conclusion as regards the sum of Rs. 12, 800 
due on the deed of August the 6th, 1891, 
which formed the main part of the ‘consider. 
ation for the deed. He expressed no 
opinion regarding the pleas of frand and 
undue influence but based his decision simply 
upon a finding that no consideration passed 
from the plaintiff to the defendants as 
regards the mortgage-deed of August the 6tb, 
1891, The history of this deed requires to 
be considered in some detail, It represents a 
debt originally incurred by Shambhar Singh, 
the common ancestor of the defendants in 
favour of Babu Ram Sahai. There was a 
bond for Rs. 4,000 executed in the year 
1878 and a mortgage by conditional sale for 


“Rs. 6,800 in the year 1883. Ram Sahai - 


died in the year 1890 and his estate 
passed into the hands of his widow, Musam- 
mat Krishna Dei. The deed of August the 
6th, 1891, was executed in favour of the said 
Krishna Dei for a sum of Rs. 12,800 and 
was in lieu of the debt previously due from, 
the defendants to Ram Sahai. On December 
the llth, 1897, Musammat Krishna Dei 
executed a deed of gift in .favour of the 
plaintiff, Atal Behari Lal, by which she pur- 
ported to convey to him all herrights under 
this deed of August the 6th, 1891. She died 
a few days later before the said deed of gift 
could be registered. 


These are the circumstances under which 
the sum of Rs, 12,800 due from the defend- 
ants under the deed of August the 6th, 1891, 
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came to be included in the deed of October 
14th, 1898, now in suit as part of the consider- 
ation forthe same. These facts are suffi- 
gient to enable us to dispose at once of the 
pleas of fraud and undue influence set up by 
the defendants. For the latter of these pleas, 
there appears no shadow of a basis. The 
mere fact that the plaintiff was in possession 
of the mortgage-deed of August the 6th, 1891, 
. and held a deed of gift by Musammat Krishna 
Dei purporting to convey the same to him, 
no more placed him ina position to dominate 
the will of the defendants than any other 
creditor is in a position to dominate the will 
of his debtor, when he asks him to make some 
arrangement for the satisfaction of an existing 
debt. There is nothing in the terms of the 
contract embodied in the deed of October the 
14th, 1898, which appears on the face of it 
“harsh or unconscionable. It is not denied 
that a sum of Rs. 12,800 was at thet moment 
due from the deféndants to the successor-in- 
interest of Ram Sahai, 
Krishna Dei, on account of the principal 
and interest due on the deed of August the 
6th, 1891. By the deed in suit, the rate of 
interest was slightly reduced and there is 
nothing in its terms to suggest that an 
unconscionable bargain was being forced upon 
the defendants, always supposing that by 
discharging the deed now in suit, they do in 
fact free themselves from all liability under 
the older mortgage-deed of 1891. As a 
matter of fact, the pleadings in the written 
statements put in by the defendants are very 
< loosely drafted, and it does not seem altogether 
clear whether the defendants intended to plead 
“andue influence” as defined by section 16 of 
the Indian Contract Act or “coercion” as 
defined by section 15 of the same Act. In 
any case, we are unable to find any basis for 
either of these pleas. The pleadings as to fraud 
are equally unsatisfactory and indefinite. It 
was incumbent on the defendgnts to set forth 
clearly and specifically the allegations upon 
which this plea of fraud was bassd and to 
establish the same by evidence; it seems to ns 
that they have done neither. As represented 
to us in argument, the alleged fraud seems 
to be that the plaintiff represented to the 
defendants that he was the rightful and 
lawful transferee of the'rights of Musammat 
Krishna Dei under the mortgage-deed of 
August the 6th, 1891, and was in a position 
if he shose to institute at once a suit to 


or of Musammat ` 


sand that Musammat Krishna Dei 


INDIAN OASES. 49 


euforce the provisions of the said deed, 
whereas, as a matter of fact, the transfer in 
his favour was void in law and any suit 
then instituted by him onthe deed of 1891 
would necessarily have been dismissed, We 
find nothing in the evidence to justify 
the conclusion that the plaintiff misled the 
defendants vpon any question of fact. He 
was in actual possession of the mortgage- 
deed of 1891, and he did hold a deed of 
gift duly executed by Musammizt Krishna 
Dei, purporting to transfer to him her rights 
under the same. Whether the defendants 
did or did not inspect this dosed of gift 
before they executed the mortgage-deed in 
suit, is not altogether apparent from the 
evidence, but we see no reason to doubt that 
they could have doneso if they chose, and 
assuming that they acted with ordinary pru- 
dence, if would appear that they must have 
done so. Now it may be that, as a matter 
of law, the debt due under the mortgage-dead 
of August the Cth, 1891, formed part of the 
corpus of the estate of Babu Ram Sahai, 
had no 
power to transfer the same by gift. It is 
also possible that, as a matter of law, the 
deed of December the 11th, 1897, was altoge- 
ther inoperative for want of registration, or 
at any rate could not operate so as to convey 
to Atal Behari Lal the right to institute a 
suit for foreclosure on the mortgage-deed of 
August the 6th, 1591. These, however, are 
questions of law upon which the defendants 
were in just as good a position to form their 
own opinion before they executed the mort. 
gage-deed of Octobar the 14th, 1898, as they 
were when they pub in their defence to the 
present suit. We sea no reason for holding 
that the plaintiff -misled the defendants or 
attempted to mislead them as regards these 
questions of law. Wefeel no hesitation, thers- 
fore, in agreeing with the learned Subordinate 
Judge that the deed in sait cannot be 
successfully resisted by the defendants upon 
this plea of fraud. Wo may add incidentally 
that there is equally little fouadasion for 
any plea based upon the definition of “mig. 
representation” in section 18 of the indian 
Contract Act. ; 

We may now pass on to consider tha 
question of consideration which Las vartainly 
been dealt with ina somewhat urvs2tiafachory 
manner by the lower Appellate Cours. ‘Tne 
learned District Judge begins by holding thah 
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the deed of gift of | December the 11th, 
1887, was adosument which required to 
be registered under the provisions of section 
17 of the Indian Registration Act (XVI of 
1908). This finding has been assailed in 
argument before us, but we are at any rate 
not concerned to dispute its correctness. 
The consequence under section 49 of the 
Registration Act would be that the said deed 
could not operate so as to affect any immove- 
able property comprised therein, and could 
not be received as evidence of any transaction 
affecting such property. That the document 
was actually admissible in evidence in this 
case for various other purposes does not seem 
to have been contested in the Court of first 
instance, or to have occurred to any one, until 
the District Judge brushed the deed aside 
in his appellate judgment. It was a necessary 
piece of evidence as bearing upon the cir- 
cumstances under which the mortgage-deed 
in suit came to be executed and was relevant, 
both as regards the plea of fraud set up by 
the defendants, and on the question of con- 
sideration. 
Judge, though he has expressed himself some- 
what loosely, did not really mean to hold 
that the deed of gift was altogether inadmis- 
sible in evidence. In substance, his finding 
on this question of consideration appears to be 
that, inasmuch as Atal Behari Lal was not 
in a position in the month of October 1898 
to grant the defendants a complete and valid 
discharge of their liability under the mort- 
‘gage-deed of August the 6th, 1891, and inas- 
much as he purported to do so under the 
mortgagoe-deed in suit, it must be held that the 
consideration for the said deed has failed to 
the extent of the sum of Rs, 12,800 set down 
therein on account of the said deed of 1891. 
We think the finding of the lower Appellate 
Court on this point erroneous and are unable 
to support it. The evidence shows that 
there was much litigation regarding the 
_ succession to the estateof Babu Ram Sahai, 
Musammat Krishna Dei succeeded in retain: 
ing possession for her life-time; after her 
death, Musammat Ram Dei, the widow of a 
brother of Ram Sahai’s succeeded in taking 
possession of the entire estate. Against this 
lady, asuit was instituted by Ram Charn and 
Bisheshar, the reversionary heirs of the said 
Ram Sahai. This suit resulted in a compro» 
mise decree and the’ effect of that decree 
' has already been considered by this Court in 


Perhaps the learned District 
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another case, vide Mussammat Bakhiawar 

Begam v. Lala Atal Bihari Lal (1). The pre- 

sent defendants were not parties to that suit 

and we do not refer to the decision thereon 

as having in any way the effect of res 

judicata in respect of any issue now before 

us. It must, however, be considered as an 

authoritative ruling of this Court regarding 

the legal effect of certain transactions which 

are also in evidence before us now. The 

question in issue in that case was as to the 

person or persons in whom the rights of 

Ram Sahai under a certain deed of simple 

mortgage had vested in consequence of the 

compromise deed passed in the suit between 

the reversionary heirs of Ram Sahai on the 

one side and Musammat Ram Dei on the 

other. This Court held that the effect of 

the decree was to ‘vest those rights in 
Musammat Ram Dei. Now the whole case 
for the respondents in_ the present appeal, 

as regards this disputed item of Rs. 12,800, 
rests upon the plea that the debt due from 

the defendants under the mortgage-deed of 
August the 6th, 1891 formed part of the estate 
of Babu Ram Sahai and that it did not pass 

to the plaintiff, Atal Behari Lal, under the 

deed of gift of December the llth, 1897. If 

these conditions be accepted, we are bound 

to hold, in accordance with the decision of 

this Oourt already referred to, that those: 
rights became vested in Musammat Ram 

Dei under the compromise decree. The pre- 

sent plaintiff has proved that he took the 

precaution in the month of May 1899 of 
obtaining from Musammat Ram Dei a duly 

registered deed transferring to him whatever 
rights Musammat Ram Dei possessed under 
this mortgage-deed of August the 6th, 1891. 
It follows, therefore, that, whether or not Atal 
Behari Lal was in a position in the month of 
October 1898 to grant the defendants a fall 
and valid discharge of all their liability 
under the deed of August the 6th, 1691, he 
is certainly in a position to do so now. 

The District Judge came to the conclusion 
that because the rights of the mortgagee 
under the deed just mentioned had not 
vested in Atal Behari at the date when the 
mortgage-deed in suit was executed in his 
favour, he had no power there and” then to 
give the mortgagors a discharge from their 


(1) First Civil Appeal No. 40 of 1909, decided on 
April 11th, 1910. 
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liability under the previous deed. He held, 
in consequence, that so far as the item of 
Rs. 12,800 was concerned, there was no con- 
sideration proceeding from Atal Behari to 
the mortgagors. This view of the case 
appears to rest upon a misapprehension of the 
nature of the agreement between the parties. 
The. mortgage was one by way of conditional 
sale, and the mortgaged property was made 
a security for the payment of three sums of 
money. One of these sums consisted of 
Rs. 600 advanced by the mortgagee to the 
mortgagors. Another sum was one of Rs. 800 
which the mortgagee was to pay on behalf of 
the mortgagorsa' to one Sheo Ghulam. The 
third was a sum of Rs. 12,800, admittedly due 
by the mortgagors on a previous mortgage of 
the same property. 


The mortgage-debt consisting of these 
items was made payable -by a certain date 
and the undertaking of the mortgagors was 
that if the amount was not paid on the due 
date, the mortgaged property might be 
taken by the mortgagee in satisfaction of 
the debt. 


What was the consideration for this 
undertaking, of the mortgagors? It consisted 
of an advance of Rs. 600 in cash made by the 
mortgagee to the mortgagors, of a promise 
to pay off a debt of Rs. 800 due by the 
mortgagors to Sheo Ghulam, and, with res- 
pect to the item of Rs. 12,800, of a promise 
to release the mortgagors from their liability 
under the earlier mortgage, Leaving out of 
account the first two items, on what ground 
can it be said that there has been a failure 
of consideration with respect to the item of 
Rs, 12,800? ‘he consideration here was a 
promise on the part of the mortgagee and no 
case of failure could arise until the mort- 
gagee refused or was unable to fulfil his 
promise at the time when performance 
was due, i 

There was no duty to perform on his part 
until the mortgage-debt was paid. It was on 
the happening of that event that he was 
bound to discharge his promise of releasing 
the mortgagors from liability by returning to 
them the mortgago-deed of 1891. 

It is no part of the defendants’ case that 
they ever made any tender of the debt before 
this suit was instituted or that the mort- 
gages has failed or refused to perform his 
promise when bound to do so. 
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The learned Judge has clearly misunder- 
stood the nature of the consideration. 
Where the consideration for a contract 
consists of a promise, the party who is bound 
to do the act promised fully performs his 
part of the contract if he is ready to do 
the act when required. It does not matter 
(as the learned Judge seems to have thought) 
that ‘he might not have been ready or able 
to perform it at some anterior period. 

The defence of failure of consideration with 
respect to this item.of Rs. 12,800 was, there- 
fore, in our opinion, not maintainable and 
could not be given effect to, 

The mortgage being now in suit in con- 
sequence of non-payment of the debt on due 
date, the plaintiff is entitled to foreclosure 
in case the mortgagors fail to redeem within 
the period fixed by the decree. If they do 
redeem, they will be entitled to delivery 
from the plaintiff of the mortgage-deed of 
1891, which is now in the plaintiff’s posses- 
sion and with respect to which he has 
now, as we have found, a perfectly good 
title, 

For these reasons, we set aside the 
decree of the lower Appellate Court and 
restore that of the Oourt of first instance, 
enlarging the period fixed for payment to 
three months from the date of this present 
decree. Interest will continue to run at 
Rs. 6 per cent. per annum from the date 
of the institution of the suit as laid 
down by the decree of the first Court, and 
the plaintiff will get his costs in this and 
in the lower Appellate Court. 

Appeal allowed. 


CALOUTTA HIGH COURT. 

C1vit Runes Nos. 5552 AND 5553 or 1912, 
February 17, 1913. 
Present:—Justice Sir Asutosh Mookerjee 
Kr., and Mr, Justice Beacheroft. 

R. O. RAY —Poaintive—Paritiongr 
versus 
Sheikh MUHAMMAD HUSSEN— 
DEFENDANT——OPPOSITE PARTY. 

Rent—Suit for arrears of rent valued at more than 
100—Forest produce, rent due on account of ~Chota 
Nagpur Lenancy Act (VI B. O. of 1993), ss. 87, cls. (1) 
and (2), 139 (8), 224 (2)—Appeal to Judicial Come 
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miasioner—Second appeal to High Court, whether com- 
petent. 

A snit for arrears of rent, valued at more than 
one hundred rupees, due on account of the right to 
take forest produce under section 139, clause- (3), of 
the Ghota Nagpur Tenancy Act, 1908, was instituted 
in the Court of the Deputy Commissioner and was 
dismissed. Upon appeal, the Judicial Commissioner 
affirmed the decree. The plaintiff instead of filing 
a second appeal inthe High Court, moved that 
Court on the revision side and obtained a Rule: 

Held, that, as a second appeal lay to the High Court 
from the decree of the Judicial Commissioner under 
section 224 clause (2) of the Chota Nagpur Tenancy 


Act the High Court could not interfere in the exercise | 


of its revisional powers. 

Raja Raghubar Sahi v. Maharaja Sri Pratap Uday 
Nath Sahi, 18 Ind. Cas. 198; 15 C. L. J. 145; 16 O. 
W. N. 294; 39 ©. 241, distinguished. 


Rules against the decrees of the Judicial 
Commissioner of Chota Nagpur, dated Feb- 
ruary 2nd, 1912, affirming those of the 
Deputy Collector of Khunti, dated September 
22th, 19.10. . 

Babus Nagendra Nath Ghose and Jyotish 
Ohandra Pal, for the Petitioner. 

Babu Gopal Ohandru Ghoshal, for the 
Opposite Party. 3 

JUDGMENT.—We are invited in these 
Rules to set aside decrees of the lower Appel- 
late Court in snits for arrears of rent due 
on account of what is described as the right 
to take forest produce under section 139 
clause (3) of the Chota Nagpur Tenancy Act, 
1908. The suits were instituted in the 
Court of the Deputy Collector and were 
dismissed. Upon appeal to the Judicial 
Commissioner, the decrees were affirmed on 
the 2nd February, 1912. On the 23rd April 
1912, the plaintif applied to the Judicial 
Commissioner to review his judgment. This 
application was refused on the 13th May, 
1912, On the 16th August, upon the appli- 
cation of the plaintiff, the present Rules were 
‘issued. At the hearing of the Rules, it has 
beer: found out by us that the value of the 
subject-matter in dispute in each case exceeds 
one hundred rupees. Consequently, appeals 
lie to this Court from the decrees of the 
Judicial Commissioner, under section 224, 
clause (2), of the Chota Nagpur Tenancy Act. 
It has been argued, however; or the authority 
. of the decision in Raja Reghubar Sahi v. 
Maharaja Sri Pratap Uday Nath Sahi Deo (1), 
that a second appeal from the decree of the 
Judicial Commissioner is not competent. 

(1) 13 Ind. Cas. 198; 16 O. W. N. 204; 39 ©. 241; 
15 0. L. J. 146. 
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That case is clearly distinguishable and is of 
no assistance to the petitioner. There the 
question arose, whether a second appeal lay 
from the decision of the Judicial Commis- 
sioner passed in an appeal from a decision of 
the Settlement Officer in a suit under section 
87 of the Chota Nagpur Tenancy Act. It 
will be’ observed that an appeal to the 
Judicial - Commissioner under section’ 87 is 
allowed by clause (2) of that section, which 
provides that an appeal shall lie in the 
prescribed manner from a decision under 
section 87 sub-section (1). Under a notifi- 
cation of the Government of Bengal, dated 
the 24th May 1909, an appeal from the 
decision of the Revenue Officer lies to the 
Judicial Commissioner. Consequently, the 
decision of the Judicial Commissioner in 
an appeal under section 87 is not an 
appellate decree passed by the Judicial Com- 
missioner under Chapter X of the Code in 
which section 224 finds a place; hence, a 
second appeal may not lie to this Court from 
the appellate decision of the Jadicial Com- 
missioner in a suit under section 87. The 
cases before us are of an entirely different 
character, here the decrees of the Jadicial 
Commissioner are obviously open to appeal 
to this Court under section 224%. From this 
point of view, it is not open to us to examine 
the propriety of the decrees of the Judicial 
Commissioner in the exercise of our revieion- 
al powers, and the Rules are liable to be 
discharged on this ground alone. ` 

Tt has finally been argued that the applica- 
tions for revision may be deemed memo- 
randa of appeal from appellate decrees 
presented to this Court. But it is plain that 
if the applications were so treated, they would 
be obviously out of time, and, under the 
circumstances disclosed, there is no ground 
for the exercise of our discretionary powers 
under section 5 of the Limitation Act. 

The Rules are discharged, but without 
costs, as the ground on which the petitioners 
fail was not taken by the opposite party. 

Rules discharged. 


` 


Vol. XX] : 


- W. M. GRANT V. HAR SAHAY SINGH. 


CALCUTTA HIGH COURT. 
„SECOND Crvit Appeat No. 2476 or 1911. 
March 14, 1913. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachecroft. 
W. M. GRANT AND ANOTHER PLAINTIFYS— 
APPELLANTS 
versus 


HAR SAHAY SINGH—Dearanpayt— 


© RESPONDENT. 

Bengal Tenancy Act (YIII of 1885), s. 50, sub-s. 2 
—Presumption— Uniform payment of rent from Perma- 
nent Settlement—Small variation in rent—Wiether 
deprives tenant of presumption—-Corresponding vari- 
ation in area, 

A small variation in rent, which is unexplained, is 
not sufficient to rebut the presumption which arises 
under sub-section 2 of section 50 of the Bengal Ten- 
ancy Act, and to deprive a tenant of the benefit of 
the presumption of uniform payment from the time of 
the Permanent Settlement. 

Huro Nath v, Ameer Biswas, 1 W. B. 280 and 
Anundlall Chowdhry v. Hills, 4 W. R., Act X Rulings, 
33, relied upon. 

In the absence of any circumstance to support a 
possible hypothesis that the tenant did atany time 
submit to an enhancement of his rent, a small vari- 


ation in the rent is sufficiently explained by a very ` 


nearly correspouding variation in the area. 
Appeal from the decree of the District 
Judge of Bhagalpore, dated January 30th, 


1911, affirming that of the Assistant Settle- 


ment Officer of Barch, dated August 8th, 1911. 
Babus Umakali Mukherjee and Sailendra 
Nath Palit, for the Appellants. 
Babu Khetra Mohan Sen, for the Respond- 
ent. 


JUDGMENT.—This is an appeal on be- 
half of the plaintiffs in a suit under sec- 
tion 106 of the Bengal Tenancy Act. The 
defendants have been entered in the Record 
of Rights holding at a fixed-rate of rent. The 
area in their occupation is stated to be 
43 bighas, and the rent payable in respect 
thereof, Rs. 101-6-9. The plaintiffs ask for 
a declaration that the defendants are not 
raiyats at a fixed-rate of rent. 

In the first place, it is plain that the entry 
in the record of rights must be presumed to 
be correct till the contrary is shown. In 
the second place, the defendants have es- 
tablished that since 1882 they have been 
in occupation of 43 bighas of land and have 
paid rent for the same at the rate of 
Rs. 101.6-9 a year. Consequently, the statu- 
tory presumption mentioned in sub-section 2 
of section 50 of the Bengal Tenancy Act 
arises. That sub-section provides that, “if 
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it is proved in any suit or other proceeding 
under this Act that either a tenure-holder 
or raiyat and his predecessor-in-interest have 
held at arent or rate of rent which has not 
been changed during the twenty years im- 
mediately before the institution of the suit 
or proceeding, it shall be presumed, until the 
contrary is shown, that they have held at 
that rent or rate of rent from the time of 
the Permanent Settlement.” The question 
in controversy is, whether the landlords 
have shown the contrary, within the meaning 
of this sub-section. The landlords have, for 
this purpose, produced their collection papers. 
These papers show that in 1864 the tenants 
held 36 bighas 19 cottahs ab a rent of 
Rs 92-6; in 1865, 38 highas, 10 cottchs at 
Rs. 94-11-5; in 1868, 39 bighas at Rs. 95.6-9; 
in 1874,38 bighas, 10 coftahs at Rs. 94-10 9; in 
1875, 41 bighas 10 cotthas, at Rs. 97-10-9; and 
in 1678, 43 bighas ab Rs, 101-5-9. It hes 
been argued on behalf of the landlord thas 
these figures show that the defendants have 
not held at a rent or a. rate of rent whica has 
been uniform for the time of the Permanent 
Settlement. In our opinion, this contention 
cannot be sapported. | 

It was pointed out by this Court in the 
case of Huro Nath v. Ameer Biswas (1) that 
a small variation which was unexplained 
was not sufficient to rebut the presumption 
which arose under section 4 of the Bengal 
Tenancy Act of 1859. It was similarly 
observed in the case of Anundlall Ohowdhry 
v. Hills (2), that an unexplained variation 
of one rupee ina total jama of Rs. 60 was 
not a material variation, so as to deprive the 
tenant of the benefit of the presumption of 
uniform payment from the time of the 
Permanent Settlement. In the case before 
us, no doubt, there is a small variation in the 
rent; butat the same time, thereisa variation in 
the area as well; consequently, the inference 
may legitimately be drawn as, indeed, has 
been done by the District Judge, that the 
variation in the rent was due to variation in 
the area. This view does not militate against 
the decision in Rissessur v. Wooma Churn (3). 
In that case, there was a variation of the rent 
for Rs, 11-13 to Rs. 13-4 and it was argued, 
on the anthority of the decision in Anundlall 
Ohowdhry v Hills (2), that the statutory 

(1) 1 W. R. 230, 


(2) 4 W. R., Act X Rulings, 38. 
(3) 7 W. R. 44, 
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presumption had not been rebutted: but this 
contention was overruled, because it was 
established that the rent had been en- 
hanced on the occasion of a transfer of the 
holding. In the case before us, there are no 
circumstances to support a possible hypo- 
thesis that the tenants did at any time submit 
to an enhancement of their rent, Gopul 
Mundul v. Nobo Kishen (4). On the other 
hand, the small variation in the rent has been 
sufficiently explained by a very nearly 
corresponding variation in the area, The 
presumption under sub-section 2, section 50, 
of the Bengal Tenancy Act cannot conse- 
quently be deemed to have been rebutted. 

The result is that the decree of the Court 
below is affirmed and this appeal is dis- 
missed with costs. 


Appeal dismissed. 


(4) 6 W. B., Act X Rulings, 83. 


OALOCUTTA HIGH COURT. 
Sgconp Orvin Appeat No. 3153 or 1910, 
June 5, 1913. 
Present:—Mr. Justice Newbould and 
Mr. Justice Roy. 


HARISH CHANDRA MUKHERJEE AND . 


OTHERS—DEFENDANTS— APPELLANTS 
versus 
BAHADUR SINGH—Pcaintiss— 
RESPONDENT. 

Landlord and tenant—Occupancy holding, non- 
transferable—Tranajer by tenant— Payment of rent by 
purchaser as marfatdar or sarbarakar in name of old 
tenant—Suit by landlord for ejectment— Recognition by 
landlord as tenant. 

Receiving rent from and granting receipts | to a 
purchaser of a non-transferable occupancy holding 
as marfatdar or sarbarakar of the old tenant, do 
not amount to recognition of the purchaser as 
tenant by the landlord. 


: © G 


Rasamoy Purkait v. Srinath Moyra, 7 C. W. N. 132, 
and Sreemutty Kurani Dassi v. Sajoni Kant Segi 12 
0. W. N. 539, followed. 

Àppeal from the decree of the District 
Judge of Murshidabad, dated July 14th, 1910, 
reversing that of the Munsif of Jangipur, 
dated May 25th, 1909. 

Baba Tarak Ohandra Ohakravarti, for the 
Appellants. 

Babu Sarat Kumar Mitra, for the Respond- 
ent, 


JUDGMENT,—The  plaintiff-respondent 
sued the defendants-appellants for ejectment 
from an occupancy raiyati holding. The 
third defendant purchased the holding from 
one Kalidas Sarkar in 1804 and has been in 
possession since then paying rent as marfat- 
dar of Kalidas. It was not contended 
before us that such holdings are transferable 
by custom. The Court of first ingtance de- 
clined to pass an order for unconditional eject- 
ment but gave the third defendant an oppor- 
tunity of paying nazar of 25 per cent, of the 
purchase-money as he found that the plaint- 
iff landlord had accepted nazar at this rate 
in other cases. The suit against the first 
two defendants was-dismissed on the ground 
that there was no cause of action against 
them. The lower Appellate Court has grant- 
ed unconditional decrees for ejecbment against 
all three defendants, 


The judgments of the lower Courts deal . 
with three cases. This second appeal is in 
respect of one of these cases, Sait No. 112 of 
the Munsif’s Court and Appeal No. 145 in 
the District Judge’s Court. ~ 


The learned District Judge had given no 
reasons for holding that there was cause of 
action against the first two defendants. Ap- 
parently he has overlooked the fact that the 
suit against these defendants was dismissed 
by the first Court. It is not, however, neces- 
sary to remand this appeal for a definite 
finding on this point as the learned Vakil for 
the respondent raises no objection to the 
appeal being decreed as against these two 
defendants. 

As regards the third defendant we are 
of the opinion that the decree of the lower 
Appellate Court was right. The facts 
of this case are similar to the facts of the 
case of Rasamoy Purkait v, Srinath Moyra (1). 


(1) 7 0. W. N. 182, 
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It was there held that receiving rent from 
and granting receipts to a purchaser as 
marfatdar do not amount to recognition. In 
this case the transferee was described as a sar- 
barakar but the ruling in the case of Sreemutty 
Kurani Dassi v, Sajont Rant Singh (2) shows 
that the principle there laid down is 
equally, if not more, applicable when the word 
‘marfatdar’ is used. The former of these two 
suits like the present was ‘one for ejectment 
and the decree granted by the lower Appel- 
late Court was upheld on second appeal. 

We have considered the case from another 
point of view, whether after the rent has 
been paid and received regularly in the name 
of the old tenant, there has been any termi- 
nation of the tenancy such as would give the 
landlord a right to re-enter the land. In our 
opinion such a plea could only be put forward 
by the old tenant. He is not a party to the 
present suit and the decree will not affect any 
rights he may still have. But in any view 
of the case we are bound tn follow the ruling 
of Rasamoy Purkait v. Srinath Moyra (1), 
cited above. We accordingly allow the ap- 
peal of the first and second defendants and 
set aside the decree and judgment of the lower 
Appellate Court and restore the decree of the 
Munsif dismissing the suit against them. 
The appeal of the third defendant is dismiss- 
ed. The plaintiff-respondent will pay the 
costs of the first two defendants in this and 
the lower Appellate Court and the third 
defendant-appellant will pay the plaintiff- 
respondent costs in this Court. 

Appeal of defendant No. 3 dismissed and 
of other defendants allowed. 


(2) 12 O, W. N. 539. 
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CALCUTTA HIGH COURT. 
Szconp Orv, Arrear No. 904 or 1911. 
February 25, 1913. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
DEBI RAUT—Devenvpant Ist Parrr— 
| “APPELLANT 

Versus 


ASUTOSH BHATTACHARJEE— PLAINTIPF 


— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 159, 160, 161, 
cl. (a), 183—Incumbrance—Power of purchaser at rent 
sale to annul—Protected interest—Occupancy right — 
Under-raiyat with right of occupancy —Usufructuary 
mortgagee from such under-raiyat—Protection from 
eviction. , 

Section 160 of the Bengal Tenanoy Act makes any 
right of occupancy a “protected interest” not liable 
to be annulled by a purchaser at a sale for arrears of 
rent. 

Therefore, a decree for ejectment cannot be made 
against an under-raiyat with a right of occupancy at 
the instance of such a purchaser. 

Under clause (a) of section 161 of the Act, a morb- 
gage created by the tenant on his holding is an in- 
cumbrance with reference to his tenancy, and can be 
annulled by the purchaser under section 159, but a 
usufructuary mortgage not from the defaulting tenant, 
but from his under-tenant, is not an incumbrance; 
and as long as the interest of the under-tenant, under 
whom the mortgagee holds, intervenes, the purchaser 
cannot touch the mortgagee. 

Krishna Chandra Datt v. Miran Bajania, 30, L. 
J. 222; 100. W. N. 499; Rasik Lall v. Bidhu Mukki, 
83 C. 1094; 4 0. L. J. 306; 10 O. W. N. 719 and Rajen- 
dra Kishore v, Chandra Nath, 12 O. W. N. 878, dis- 
tinguished, 

Appeal from the decree of the District 
Judge of Bhagalpore, dated December 22nd, 


1910, reversing that of the Munsif of Jamui, 


‘dated May 13th, 1910. 


Babu Mohint Mohan Ohatterjee, for the 
Appellant. 

Babu Hem Chandra Sen, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by the 
first party defendant in an action in eject- 
ment. The plaintiff purchased the interest 
of one Durga Majhi in a holding of 167 
bighas, at a sale held in execution of a decree 
for rent obtained by the superior landlord; 
the purchaser, it is not disputed, has acquired 
the holding with power to annul encum- 
brances. 16 bas been found by the Court 
of Appeal below that Durga Majhi was a 


_ settled raiyat and that the second party de- 


fendants, who were tenants under him, are 
under-ratyats in respect of some lands included 
in the holding. It has also been found that 
in the Record of Rights, the second party 
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defendants are described as under-razyats 
with occupancy rights. The first party 
defendants have been found to be usufruc- 
tuary mortgagees from the second party 
defendants and are in possession of the dis- 
puted land which covers an area of 6 bzghas, 
17 cottahs and forms a portion of the under- 
raiyati tenancy. The plaintiff alleges that he 
has annulled the incumbrances created by 
the defaulting tenant and seeks to eject both 
sets of defendants. As regards the second 
party defendants, it has been held, and, in 
our opinion, correctly held, that they are not 
liable to be ejected, because section 160 of 
the Bengal Tenancy Act makes any right of 
occupancy a “protected interest” not liable 
to be annulled by a purchaser ata sale for 
arrears of rent. The second party defend- 
ants, as already stated, are under-razyats with 
a right of occupancy; consequently, a decree for 
ejectment cannot be made against them. 
But in so far as the first party defendants 
are concerned, the Court of Appeal below 
has held in reversal of the decree of the 
primary Court, that the plaintiff is entitled 
to annul whatever interest they have in the 
land. Now, these defendants are usufruc- 
tuary mortgagees, not from the defaulting 
tenant but from his under-tenants, Conse- 
quently, their interest does not fall within 
the description of “encumbrances” as de- 
fined in section 161 olause (a), namely, “a 
right or interest created by the tenant on his 
tenure or holding or in limitation of his own 
interest thereon.” The question, whether 
the plaintiff as purchaser at a sale for arrears 
of rentis entitled to annul the. interest of 
the usufructuary mortgagee from the second 
party defendants, must accordingly be 
answered in the negative. The second party 
defendants are, as we have seen, protected 
from ejectment, and so long as their interest 
intervenes, the plaintiff cannot touch the first 
party defendants who held under them as 
usufructuary mortgagees. There is no sug- 
gestion that the second party. defendants 
have abandoned possession of all the lands 
of their tenancy; they are still in direct 
poesession of a considerable quantity of the 
lands, and, are responsible for the payment 
of the entire rent; consequently, there is no 
room for application of the principle re- 
cognised in the cases of Krishn Chandra 


Dutt v. Miran Bajania (1); Rasik Lall v. 
(1) 3 ©. L. J. 222; 100. W. N. 499. l 
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Bidhu Mukhi (2) and Rajendra Kishore v. 
Thandra Nath (3) that when a tenant, nab 
authorised to transfer his holding, creates 
an usufructuary mortgage on it, places the 
mortgagee in possession, and thus withdraws 
from occupation himself, the landlord be- 
comes entitled to re-enter, because the tenant 
has abandoned the holding and the mortgagee 
is in possession without title. In the case be- 
fore us, the position of the parties is entirely 
different. The decree for ejectment against 
the first party defendant cannot, consequently, 
be maintained. ; 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance res- 
tored with costs both here and in the Court 
of Appeal below. 

Appeal allowed. 
(2) 33 0. 1094; 4 0. L, J. 306; 100. W. N. 719. 
(3) 12 C. W. N. 878, 


OUDH JUDICIAL COMMISSIONER'S 
OOURT. 5 
Saconn Civin Appeat No, 345 or 1911. 
January 3, 1913. 

Present:-—Mr. Piggott, J. ©. 
BACHCHA SINGH AND aANoTHER—~ 
PrLaintiprs—APPELLANTS 
versus 
PiRTHI SINGH AND OTHERS —DerenDants— 

’ RESPONDENTS, 

U.P. Land Revenue Act (III of 1901), s. 233 
(k)—Jurisdiction of Civil Courts to question 
exclusive jurisdiction of Revenue Courts—Civil Courts 
powerless to gainsay acts of Revenwe Courts in respect of 
partition and other matters exclusively cognizable by 
Ae Civil Courts have no jurisdiction to declare 
that the Revenue Courts should not have done 
what they have done in respect of a matter relating 
to partition, which is entirely and exclusively cogniz- 
able by the latter. 

Appeal against an order of the District 
Judge of Gonda, dated 29th May, 1911, 
upholding that of the Munsif, Utraula, dated 
24th March, 1911. 

Mr. Basudeo Lal, for the Appellants. 

Pandit Gokaran Nath Misra, for the Res- 
pondents. 

JUDGMENT.—The parties to this suit 
are ¢)-sharers in a certain village and a parti- 
tion has taken place between them under 
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the provisions of the United Provinces 
Laĝd Revenue Ach (U. P. Act III of 
1901), In the course of this partition, 
certain orders have been passed assigning 17 
bighas 6 biswas of land to the defendants 
instead of tothe plaintiffs. The former 
have now come to the Civil Court asking for 
a declaration that this ought not to have 
been done. I feel no hesitation in concurring 
with the Courts below-in holding that this 
gaib is nob maintainable by reason of the pro- 
visions of section 233 (k) of the Land Revenue 
Act. The Revenue Court had entire and 
exclusive jurisdiction in respect of the 
allotment and distribution of the village 
lands between the parties on partition. It is 
not for the Civil Court to inquire into the 
manner in which that jurisdiction was 
exercised. What the plaintiff seeks is in 
express terms a declaration that the Revenue 
Court, which was the Court of competent 
jurisdiction to deal with the matter in ques- 
tion, should not have done what it had 
done. The Civil Court has no jurisdiction to 
grant any such declaration. I dismiss this 
appeal with costs, 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appean No. 235 or 1912. 
December 11, 1912. 
Present:—Mr. Piggott, J. O. 
IBAD ALI KHAN—Prarntiyr— 
APPELLANT 


VETSUS 
RAMESHWAR PRASAD AND ANOTHER 


~—DEFENDANTS—— RESPONDENTS. 
Landlord and tenant—Rent, acceptance of, by plaint- 
if from defendant establishes relationship of landlord 
and tenant between them— Lease, perpetual, granted by 
some co-sharers jointly, how yar binding on other co- 
sharers—Lambardar, competency of, to grant on behalf 

of all co-sharers perpetual lease of whole mahal. 
A number of co-sharers in a certain patti executed 
“a perpetual lease in favour of the predecessors in- 
interest of the defendants, under which the former 
gave tho latter in lease allthe land appertaining to 
the patti. The lease was not executed by all the co- 
sharers, nor by the lambardar of the mahal as such. 
The evidence showed that the rents due on account 
of the lease were not realised by the lambardar, but 
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that the various co-sharers used to collect on their 
own acount their respective shares of the leaso- 
money. Further, the plaintiff's predecessor-in-title, 
who was a co-sharer in the patti, continued in the en- 
joyment of her share of the rent paid for the lands 
appertaining to the patti by the lessees under the 
lease, and it was proved that on one occasion at least 
the plaintiff himself accepted rent from the defendants 
under the terms of the lease: 

Held, (1) that, under these circumstances, the rela- 
tionship of landlord and tenant was established bet- 
ween the parties, so that the defendants were in posses- 
sion of the lands not as mere trespassers but as 
lawful tenants of the plaintiff, entitled to retain its 
possession at the rate of rent mentioned in the lease: 

(2) that the defendants were noi entitled to 
enforce as against the plaintiff the provisions of that 
lease, in so far as those provisions purported to confer 
on the defendants the right to continue to hold in 
perpetuity, unless ib was shown that the plaintiff or 
his predecessor-in-title had in some way ratified the 
lease in its entirety and bound himself to accopt the 
defendants not merely as his tenants at a certain 
rate of rent, but as his tenants in perpetuity, or that 
the matter was in some way brought to an issue be- 
tween the parties and decided by a competent Court, 
or that the plaintiff acquiesced in the defendants 
holding as perpetual lessees. 

A co-sharer in an undivided mahal may acquiesce in 
an arrangement made by the lambardar, or by other 
co-sharers, for the cultivation of the lands of the 
mahal, without thereby binding himself to accept all 
the terms of any contract of lease which other 
co-sharers may have entered into, 

The granting of a perpetual lease and more par- 
ticularly of a perpetual lease covering all the lands 
of a mahal, is, in the absence of a special custom 
to the contrary, beyond the competence of alam- 


| bardar acting on behalf of the entire body of co- 


sharers. 

Appeal against an order of the District 
Judge, Rae Bareli, dated 24th April 1912, 
reversing that of the Subordinate Judge, 
Sultanpur, dated 29th February 1912. 


Messrs. A. P. Sen and Samiullah Beg, for 
the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—The questions raised by 
this appeal areas to the nature of the rights 
at present held and enjoyed by the defend- 
ants in certain land situated in village 
Parsipur and as to the nature of the relief, 
ifany, to which the plaintiff is entitled as 
against them. The plaintiff is the transferee 
ofa share in the said village which for- 
merly belonged to one Musammat Kariman, 
At one point in this litigation, the defendanty 
appeared inclined to deny the title of this 
lady, or to set up the plea that whatever title 
she may once have possessed had been ex. 
tinguished by the adverse possession of 
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other co-sharers. It is now conceded that 
this lady was the rightful owner of a share 
in this village and must be held to have 
beer in possession of her share until she 
transferred it to the predecessors-in-interest 
of the present plaintiff. In the year 1870, a 
number of co-sharers in Patti Ghaus Khan, 
this being the division of the village to 
which Musammat Kariman’s share also 
appertained, executed a perpetual lease in 
favour of the predecessors-in-interest of the 
present defendants, under which they would 
appear to have given them in lease all the 
land appertaining to the said patti, Asa 
matter of fact,all the co-sharers had not joined 
in executing this lease. There has been some 
argument before me as to whether this lease 
could, in any case, be affirmed on the ground 
that it was granted by the lambardar of a 
mahal acting on behalf of the entire body of 
the co-sharers. There is no force in this 
contention. I should in any case have been 
prepared to hold that, in the absence of a 
special custom to the contrary, the granting 
of a perpetual lease, and more particularly 
of a perpetual lease covering all the lands 
of a mahal, is beyond the competence of a 
lambardar. Moreover the lease purported 
to have been executed by a certain number 
of co-sharers jointly, and not by the lambardar 
of.the mahal as such; and the evidence shows 
that the rents due on account of the lease 
were not realised by the, lambardar, but 
that the various co-sharers were in the habit 
of collecting on their own account their 


` respective shares of the lease-money. Asa 


matter of fact, the question whether other 
co-sharers who had not joined in granting 
this lease are necessarily bound by its 
terms has already been before the Courts 
and has been decided adversely to the 
defendants. On October the 21st; 1885, 
Hira Khan, a co-sharer in Patti Ghaus Khan 
who had not joined in granting the lease, 
obtained a decree releasing his share from 
liability under the terms of the said lease. 
The object of the present suit is essentially 
to obtain a decree which shall have a 
similar effect in respect of the share of 
Musammat Kariman. One other matter of 
detail I may note in this place so as to clear 
the ground for the determination of the 
essential questions involved. The defend- 
ants appear to have in the first instance 
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pleaded, not only their rights under this 
lease of June the 10th, 1870, but algo 
their rights under an alleged Shankalapnama 
of January the 10th, 1878, under which rights 
amounting presumably to an wunder-pro- 
prietary tenure were alleged to have been 
created in favour of the defendants. I need 
say no moreon this point, except that the 
Courts below have desided against the 
defendants on the question of this Shankalap- 
nama and that their decision has not been 
questioned before me in second appeal. One 
more point remains to be noticed in order to 
explain clearly the present position of the 
parties. In the year 1901, there was a 
partition of Potit Ghaus Khan and the land 
now in suit, amounting to 22 bighas, 2 biswas, 
16 biswansis, was separately assigned to the 
share of Musammat Kariman, This land is 
in the possession of the defendants, and they 
claim to be entitled to continue in possession 
of the same for ever at a certain fixed-rate 
of rent, as perpetual lessees under the terms 
of the lease of June the 10th,1870. The 
plaintiff, alleging himself not to be bound 
by the terms of the said lease, claimed 
actual possession over the aforesaid land by 
ejectment of the defendants, together with 
mesne profits by way of damages for three 
years prior to the institution of the suit. The 
first Court decreed the claim as brought and 
the lower Appellate Court has dismissed it 
altogether; in my opinion, neither of these 
decrees was correct, I find it a little 
difficult to follow the reasoning upon which 
the learned District Judge has based his 
decision. At one point, he seems inclined to 
hold that the plaintiff is bound “by the 
terms of the lease of 1870 because it has 
been ratified by himself or by his pre- 
decessors-in-title; at another time, he seems 
toincline to the opinion that the defend- 
ants, even though they may have had no 
legal rights under the lease as against 
Musammat Kariman at the time when the 
said lease was executed, have since acquired 
by adverse possession a good title as lessees 
against Musammat Kariman and her succes- 
sors-in-interest. It seems to me that a 
co-sharer in an undivided mahal may 
acquiesce in an arrangement made by the 
lambardur, or by other co-sharers, for the 
cultivation of the lands of the mahal, without 
thereby binding himself to accept all the 
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terms of any contract of lease which these 
other co-sharers may have entered into. I 
mist take it, on the findings of the Court 
below, that Musammat Kariman continued in 
the enjoyment of her share of the rent 
paid for the lands appertaining to Paiti 
Ghaus Khan by the lessees under the 
contract of 1870 and I hold it to be 
proved on the evidence that on one occasion 
at least, the present plaintiff has himself 
accepted rent from the defendants under 
the terms of the said lease. I have no 
doubt that under these circumstances the 
relationship of landlord and tenant has 
been established between the parties; the 
defendants are not in possession of the 
land in suit as mere trespassers, but they 
are in law the tenants of the plaintiff and 
eutitled as such to retain possession of the 
land in suit at arent the rate of which is 
. fixed ‘by the provisions of the lease of 
June the 10th, 1870, until they are ejected 
by due process òf law, It is one thing, 
however, to say this, and quite another thing, 
to hold that the defendants are entitled to 
enforce as against the plaintiff the provisions 
of that lease in so far as these purport to 
confer on the defendants the right to 
continue to hold in perpetuity on the same 
terms. In order to arrive at sucha finding 
as this, I should require evidence that the 
plaintiff, or his predecessors-in-title, had in 


some way ratified the lease in its entirety . 


and bound themselves to accept the defend- 
ants, not merely as their tenants at a 
certain rate of rent, but as their tenants 
in perpetuity. Or in the alternative, I 
should require evidence that the question 
whether the defendants were or were not 
entitled to hold in perpetuity had in some 
way been brought to an issue between 
the parties, or thatit had been asserted 
by the defendants as against the plaintiff 
or his predecessors-in-title, and that it had 
‘either been determined in favour of the 
defendants by the decision of a competent 
Court, or that the plaintiff had acquiesced 
in the continuance of the tenancy after the 
defendants had clearly and _ specifically 
asserted it as against him or his pre- 
decessors-in-title to be a. tenancy in 
perpetuity. These conditions I do not find 
to be fulfilled in the present case, and I 
hold accordingly that the plaintiff is not 
bound by the terms of the lease of June 
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the 10th, 1870, in so far as that lease purports 
to confer on the defendants the right to 
hold in perpetuity. On the findings which 
I have thus arrived at, it is clear thab the 
plaintiff is not entitled to a decree for 
actual ejectment of the defendants or for 
mesne profits. Inasmuch as the defendants 
in their written statement made it one of 
their original grounds of defence that 
Musammat Kariman was not the proprietor 
of any share in Patti Ghaus Khan, I think 
the plaivtiff is entitled to a decree for 
proprietary possession, and this decree must 
be accompanied by a anitable declaration 
with regard to the plaintiff's liability under 
the lease of June the 10th, 1870, I can only 
apportion the costs of this litigation upon 
a roughly equitable view as to the extent 
of the plaintiff's success; his claim for 
damages must be dismissed, but it is not 
easy to apportion with accuracy the differ- 
ence between a decree for actual ejectmont 
such as was sought by him and the decree 
for proprietary possession which I propose 
fo grant him, 

My order, therefore, is that I set aside 
the decree of the lower Appellate Court 
and in lieu thereof I decree the plaintiff 
proprietary possession in respect of the 
land in suit, coupled with a declaration 
that the terms of the lease of June the 
10th, 1870 are not binding on the plaintiff 
in so far as they purport to confer on the 
defendants a right to hold in perpetuity 
the lands therein specified. I order that 
the defendants bear their own costs and 
pay one-half of the plaintiff’s costs in all 
three Courts. 


Decree set aside, 


ALLAHABAD HIGH COURT. 
First Orviz, Arrear No, 122 op 1912. 
May 19, 1913, 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Lyle. 
SHADI RAM —PLAINTIFP— APPELLANT 


VETSUS 
HET RAM AND OTSERS—DEFENDANTS— 
RESPONDENTS, 


Mortgage—Prior and subsequent mortgages—Priaor 


a? 
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mortgage merged into decree—Purchaser of decree can 
have no right of priority. 

N. mortgaged her property to L. in 1880. N. subse- 
quently mortgaged the same property to 8. in 1881. H. 
purcifased the property in 1883. In 1892, L. sued on 
the mortgage of 1880 and obtained a decree. This 
decree was never put in execution but was assigned to 
H. Subsequently, S. brought a suit onthe basis of 
the mortgage of 1881: 

Held, that H. could have no priority in respect of 
the mortgage of 1880 inasmuch as that mortgage had 
merged into a deoree. 

First appeal from the decision of the 
Assistant Judge of Moradabad, dated the 19th 
of December 1911. 

The Hon'ble Dr. Tej Bahadur Sapru (with 
him Mr. R. K. Malviya), for the Appellant. 

Mr. Gulzari Lal, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit upon foot of a mortgage. The original 
sum secured was Rs. 800,the date of the 
mortgage being the Lith of October 1881. 
The amount now due is Rs. 110,578. The 
plaintiff, however, remits all except Rs. 20,000. 
The Court below has given a decree subject 
to a prior mortgage, dated the 25th of 
February 1880. The plaintiff comes here in 
appeal contending that this part of the decrée 
was erroneous. This mortgage of the 25th 
of February 1880 was made by one Musammat 
Narain Dei iu favour of one Lachman Das. 
The mortgage now sued upon was made by 
Musammat Narain Dei and other persons in 
favour of one Lala Shadi Ram who is the 
plaintiff in the present suit. Het Ram is 
the person who really contests the suit and 
in whose favour the Court below declared 
that the sale should be subject to hiy prior 
mortgage. lt appears that Het Ram pur- 
chased the property on the 3rd of June 
1883. Ab that time, the property was 
subject to the mortgage of the 25th of 
February 1880 and also to the mortgage 
of the 15th of October 1881- upon which 
the present suit is based. Lachman Das 
brought a suit upon foot of the mortgage of 
the 25th of February 1880 in the year 1892 
and obtained a decree on the 7th of April 
1892. That decree has never, up to the 
present moment, baen executed but it is 
alleged, and although there never was an 
express assignment we shall assume it to 
be correct for the purposes of our judgment, 
that inthe year 1896 Het Ram became 
entitled to the decree. The question is 
whether under these circumstances, the Court 
below was right. in making ib a condition 
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of the decree for sale that Het Ram should 
have a prior right in respect of the mort- 
gage of the25th of February 1880. We 
think that if Het Ram had acquired the 
mortgage of the 25th of February 1880, 
whilst he was still the owner of the property 
subject only to the mortgage now sued 
upon, he could probably set up the equity 
of his prior mortgage of the 25th of February 
1880. Baut it seems to us tbat Het Ram. 
can in no sense be regarded as the owner 
of the mortgage of the gth of February 
1880. The suit was brought on foot of that 
mortgage and a decree obtained which, as 
already mentioned, has never up to this 
time been executed. We think that the 
mortgage merged in the decree and that the 
acquiring of the decree by Het Ram cannot 
possibly be said to have vested in him the 
mortgage upon which the decree was based. 
Neither is he in the- position of a person 
who had purchased upon foot of a sale in 
execution of the decree based on the 
mortgage of the 25th of February 1880. 
Under these circumstances, we think the 
Court below was wrong. It is very sus- 
picions that no claim was made on foot of 
the mortgage now sued on until after 
the interest had mounted up to a sum 
many times the value of the property and, 
under the circumstances, we think that 
the plaintiff ought to have no costs in 
We accordingly allow the 
appeal to this extent, that we decree 
the plaintiff's claim for the amount 
mentioned in the decree of the Court 
below but withont any direction that it 
should be sold subject to any prior 
mortgage of Het Ram and with this further 
modification that we direct that the parties 
do pay their own costs in all Courts. We 
extend the time for redemption to six months 
from this date. 
Appeal allowed; Decree modified. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
, SECOND Orv Appear No. 336 or 1911. 
December 13, 1912. 

Present: —Mr. Kanhaiya Lal, A. J. O. 
Rai Sahib Thakur JIVA RAM— 
Poatntive— APPELLANT 
Versus 


Kunwar SARNAM SINGH—Derenpant 


— RESPONDENT, 

Mortgage—Effect of transfer of right—Compromise 
between mortgagee and his transferee binding on the 
former's heirs. 

In the year 1850, a mortgagee transferred his rights 
to the ancestor of the defendant, and put him in 
possession of the mortgaged property. The transfer 
was effected by meansof a written receipt in which 
the receipt of the consideration was acknowledged 
and it was further agreed that the mortgage-deed 
would be delivered when found out, otherwise, the 
receipt itself was to be taken as the mortgage- 
deed. In the course of the Regular Settlement in 
1866, a compromise was arrived at between the ori- 
ginal mortgagee and his transferee whereby the for- 
mer was to receive for his life only a certain per- 
centage of the Government revenue and expenses, and 
the latter was to be deemed to be the proprietor of 
property in dispute, The plaintiff, as a subsequent 
transferee from the heirs of the original mortgagee, 
sued to redeem the transfer of 1850 treating it 
merely as a mortgage: 

Held, that whatever view may be taken of the 
transfer of 1850, in the face of the compromise of 
1866 making the original transferee the proprietor of 
the property in dispute and allowing the mortgagee 
only a certain percentage for his life, no suit for 
redemption could lie. 


Appeal against an order of the Additional 
District Judge, Gonda, dated 19th June 1911, 
upholding that of the Munsif, Kaisarganj, 
dated 29th November 1911. 


Messrs. John: Jackson, Salig Ram and 
Hon’ble Rai Sri Ram Bahadur, for the Ap- 
pellant. 

Messrs. E. Manuel and Panna Lal, for the 
Respondent. 


JUDGMENT.—The dispute in this case 
relates to the village Masupur which origin- 
ally belonged to Basti Singh and Mangal 
Siugh, who mortgaged it with possession in 
favour of Kazim Akbar and Shujaat Ali for 
- aterm of 20 years by two mortgage-deeds 
dated the Ist Zil-hijja 1209 Hijri, corre- 
sponding with 1795 A.D. The rights of 
Kazim Akbar and Shujjaat Ali devolved on 
Ali Hamid Khan, whose sons sold their 
interest to the plaintif. The mortgages 
made by Mangal Singh and Basti Singh in 
favour of Kazim Akbar and Shujjaat Ali are 
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now irredeemable by reason of the operation 
of limitation. 

On the 7th December 1850, while the said 
mortgages were subsisting, Ali Hamid Khan, 
however, transferred his rights to Sheo Prasad 
Singh, the ancestor of the defendant, in lieu 
of Rs. 501 giving him possession over the 
property mortgaged. The nature of that 
transfer is now in question. The plaintiff's 
allegation was that that transfer was 
a mortgage, which gave him a right to 
redeem. The defendant, however, contended 
that that transaction was a sale of such 
rights as Ali Hamid Khan then possessed and 
that, even if it was nota complete transfer 
of his rights, the subsequent compromise 
filed by him in the Settlement Court on the 
17th May 1866 in accordance with which a 
decree was passed in favour of Sheo Prasad 
Singh completely terminated his rights in 
the property in dispute and vested the same 
n sheo Prasad Singh, the predecessor-in- 
title of the defendant. 

The document of the 7th September 1850 
above referred to purported to bea receipt 
granted by Ali Hamid Khan, acknowledging 
‘the receipt of Rs. 501 from Sheo Prasad 
Singh and agreeing to deliver to him the 
missing mortgage-deed executed by Mangal 
Singh and Basti Singh in favour of hig 
ancestors when it was found and stipulating 
that, if the original mortgage-deed was not 
found, that receipt itself might be taken to 
be a mortgage-deed. The compromise filed 
on the 17th May 1866 by Sheo Prasad Singh 
and Ali Hamid Khan inthe Settlement 
Court, where a claim filed by Sheo Prasad 
Singh to the under-proprietary rights (Qubzz- 
darmiyant) in the property in dispute was 
pending, however, clearly stated that Sheo 
Prasad Singh shall be deemed to be the 
proprietor of the property in dispute and that 
Ali Hamid Khan shall have no right therein 
except that of receiving a percentage as jama 
nambari and kharcha vasadzi, the amount of 
which was afterwards fixed by the Settlement 
Officer by an order dated the 18th August 
1868 at the Government revenue plus five per 
cent. and cesses. The Settlement Officer in 
that case directed that the arrangement fer 
the payment of the said percentage shall termi- 
nate with the life of Ali Hamid Khan and that 
the Settlement of Revenue shall be made 
with Sheo Prasad Singh. Sheo Prasad Singh 
and his heirs have since then been in posses- 
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sion of the property in dispute and by a parti- 
tion made in 1880, thé said property was 
formed into a separate mahal and allotted to 
the share of Sheo Prasad Singh. In the face 
of the above compromise and the subsequent 
possession of Sheo Prasad Singh and his heirs 
from more than 44 years and the partition 
proceedings, the transfer of the 7th Decem- 
ber 1850, even if it amounted to a mortgage, 
was no longer capable of being made a sub- 
ject of redemption. 

The appeal, therefore, fails and is dis- 
missed with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Second Civ Arrear No. 242 or 1911, 
November 28, 1912. 
Present: —Mr. Piggott, J. C., and 
Mr. Lindsay, A. J. C. 
GAJRAJ SINGH—PLAINTITF— APPELLANT 
versus 
Nawab Mirza MUHAMMAD 
BAKER ALI KHAN AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 65 (b), 90—Limita- 
tion Act (IX of 1908), s. 19—Seal upon document 
without signature, effect of, to save limitation-—Secon- 
dary evidence--Presumption of genwineness—Docu- 
ment bearing no date, effect of, to save limitation. 

In asuit for redemption of mortgage, the mortgage- 
deed was not produced. Secondary evidence con- 
sisted of a document addressed to the mortgagors by 
the alleged agent of the mortgagee, which mentioned 
something about the mortgage in sait, The writer was 
not proved to be an agent of the mortgagee authorised 
to make an acknowledgment of liability on his be- 
half. The document did not describe him asan agent 
of the mortgagee, nor did it bear his signature, but 
merely a seal purporting to be his. It was previ- 
ously attacked in the Settlement Courts as a forgery. 
It was produced for a double purpose: first as 
secondary evidence of the mortgage-deed under 
section 65 (b) of the Evidence Act; secondly, to save 
limitation under section 19 of the Limitation Act. 
It was contended that presnmption under section 90 
of the Evidence Act should be made in respect of it: 

Held, (1) that having regard to the history of the 
document no presumption could be raised in respect 


of it, 

(2) that the suit was bad for limitation, as the 
document was undated and did uot bear the sig- 
nature of the mortgazee either personally or by an 
agent duly authorised in this behalf; 

(8) that the dooument was no secondary evidence 
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of the existence of the mortgage, as it did not fall 
within the category of writings described in sec- 
tion 65 (b) of the Evidence Act. 


Appeal against an order of the Disthict 
Judge, Sitapur, dated 8th April 1911, revers- 
ing that of the Munsif, Sitapur, dated 24th 
November 1910. 

Mr. A. P. Sen, and Pandit Gokaran Nath 
Misra, for the Appellant. 

Messrs. Nabiullah, and N. Sadiq Ali Khan, 
for the Respondents, 

JUDGMENT.—This is a plaintiff’s second 
appeal. The suit was one for redemption, 
the case for the plaintiff being that certain 
villages specified in the plaint had been 
mortgaged to the predecessor-in-interest of 
the first defendant, Nawab Bakar Ali Khan 
Talukdar. Two mortgages were setup. One 
is said to have been executed in the month . 
of Sawan 1256 Fasli, the other in 1268 Fasli. 
This latter mortgage covered one of the 
villages only, namely, Rurapur. The mortgage 
of 1256 Fasli (we shall call it hereafter the 
mortgage of 1849) was said to have been 
executed by two persons, Basti Singh and 
Ruda Singh. The later mortgage, ib was 
alleged, had ‘been executed by Ruda Singh 


alone. The principal defendant, Nawab 
Bakar Ali Khan, denied the existence 
of any mortgage of 1849, but ad- 


mitted that there had been a mortgage 
of Rurapur in the year 1268 Fasli, 1860 A.D. 
It was notadmitted that this mortgage had 
been executed by Ruda Singh. The defend- 
ant’s case was that it had been executed 
both by Basti Singh and Ruda Singh. 
This defence, however, was afterwards aband- 
oned as it was proved clearly by the produc- 
tion of a certified copy of the 1860 mortgage 
that the mortgagor was Ruda Singh alone. 
The Court of first instance decreed the plaint- 
iff’s claim. On appeal, this decree was reversed 
by the learned District Judge who dismissed 
the snit. Before proceeding to discuss the 
questions which arise, it will be useful to refer 
shortly to the pedigree of the plaintiff's family. | 
One Deo Singh had two sons, Basti Singh and 
Ruda Singh. These were the persons said 
to have executed the mortgage of 1849, while 
this Ruda Singh is also said to have been 
the executant of the mortgage of 1850. Ruda 
Singh appears to have died somewhere in the 
early sixties. He left four sons one of whom 
was a person named Gend Singh. The date 
of Basti Singh’s death has nob baen clearly 
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ascertained but it seems to be beyond all 
doubt that he died some time after the year 
1862. Basti Singh left two sons, namely 
Bhudhar Singh and Rustam Singh. This 
Rustam Singh is the father of the plaintiff- 
appellant, Gajraj Singh. It will also beof ad- 
vantage to set out here some other facts relat- 
ing to the litigation which took place between 
the family of the plaintiff and the defendant, 
Talukdar, at the time of the first Regular 
Settlement. It appears that while Settlement 
operations were going onin the District of 
Sitapur, Bhudhar Singh and Gend Singh 
brought a suit against Nawab Amjad Ali 
Khan, the grandfather of the first defendant, 
in which they sought redemption of a mortgage 
covering a number of villages one of which was 
Rarapur. ‘According to the copy of the pro- 
ceedings recorded by the Assistant Settle- 
ment Officer, it would seem that the mort- 
gage in these proceedings was described as 
having been executed in the year 1256 
Faslı. It would also appear that the 
later mortgage of Rurapur was referred 
to in these proceedings though it is 
somewhat difficult to trace out the facts 
which were alleged in support of the claim 
on account of the practice which prevailed 
in the Settlement Courts of requiring a 
separate suit for redemption to be instituted in 
respect of each parcel of property mortgaged. 
In those proceedings, it would seem that 
the Talukdar denied that there was any mort- 
gage of 1256 Fasli (1849 A.D ) but it seems 
to have been admitted, on the other hand, that 
there wasa mortgage of the year 1860 
affecting the village of Rurapur. The copy 
of the proceedings, Exhibit A 4, shows that 
Bhudbar Singh and Gend Singh were given 
opportunities of producing proof in substantia- 
tion of their claim. Eventually, however, the 
dispute was decided bya rather curious 
compromise in which Bhudhar Singh and 
Gend Singh admitted thatthe story of the 
mortgage of 1849 was a fiction and that the 
Talukdar had baken possession of the villages 
alleged to have been covered by that deed 
without sale or mortgage. Indeed in one 
part of the proceedings, it was stated that 
what the Talukdar had done was to take over 
these villages in mustajri, In the compromise, 
however, it was recited that there had been a 
mortgage of Rurapur. The result of tuese 
compromise proceedings was that Bhudhar 
“Singh and Gend Singh withdrew their claim 
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for redemption of Rurapur. The Talukdar 
gave up his claim to the mortgage-money 
while the mortgagors surrendered their 
interest in tke village. The enjoyment of 
certain property was secured to Bhudhar 
Singh and Gend Singh under the compromise. 
They were allowed one village named Banai 
Rama. They were given a cash nankar of 
Rs. 75 a year which was to be acharge on 
Rurapur and they were allowed to receive 
zemindart dues froma number of villages of 
which, no doubt, the family to which they be- 
longed had at one time been the proprietors. 
The order of the Oourt on this compromise 
was passed on the 6thof June 1869, and accord- 
ing tothe copy of the proceedingson the record, 
ib was ordered that a desree in the sense of 
the compromise should be given to Bhudhar 
Singh, Gend Singh, “and their co-sharera’’. 
Since the time of this decree passed by the 
Settlement Court, there does not appear to 
have been any litigation between the plaint- 
iff’s family and the Talukdar’s. On the other 
hand, it appears that in the year 1885 the 
plaintiff's father Rustam Singh filed a suit in 
the Court of the Subordinate Judge of Sitapur 
demanding partition of his share in certain 
joint family property. The defendants to 
that suit were Rustam Singh’s brother, 
namely, Bhudhar Singh, the person re- 
ferred to above, Thana Singh, who figures 
in the present case as a proforma defendant 
No. 3, and Kebri Singh, who was the father 
of Shankar Singh, defendant No, 4, in this 
case. The property, partition of which was 
sought, consisted of the various items which 
have been already referred toas comprised 
in the decree of the Settlement Court, namely 
the village of Banai Rama, the cash allowance 
of Rs. 75 a year charged on Rurapur and 
the zemindart dues recoverable from various 
villages. The result of these proceedings was 
that the claim of Rustam Singh was decreed 
and he was given hissharein this property. 
To turn now to the points yet to be considered 
in this Court, we have to dealin the firsé 
instance with the alleged mortgage of 
1849, The finding of the learned Dis- 
trict Judge is that this mortgage was not 
proved and that if there was any such mort- 
gage, a claim based upon it was barred by 
limitation. No document of this date was 
produced and the plaintiff had to rely upon 
secondary evidence. He produced certain 
witnesses to support the story of a mortgage 
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executed in the year in question. Their 
evidence has been rejected as utterly 
worthless by the Court below and Mr. Sen 
who has argued this appeal has not felt able 
to ‘press the evidence on our notice. It may 
be left out of consideration, therefore, alto- 
gether. The plaintiff's case rested principally 
upon two documents described as Exhibits 
1 and 10. Exhibit 10 was produced in 
original, The original of Exhibit 1 was 
produced before the Court below” being 
included in the file of the Settlement 
proceedings. The first of these docu- 
ments, Exhibit 1, is styled a parwana and 
is dated 19th of May 1856. It purports 
to be a sort of declaration addressed to 
Basti Singh and Ruda Singh by one 
Aghamir, who is alleged to have been an 
agent of the then Nawab Amjad Ali Khan, 
This parwana sets out that a mortgage 
had been executed by Basti Singh and 
Ruda Singh in the year 1256 Fasli to 


` secure a loan of Rs. 500. The declaration 


goes onto say that the conditions of the 
mortgage bond ara still in force and that 
the mortgagors are still at liberty to redeem 
in any month of Jeth. It is further 
stated that pending redemption the mort- 
gagors are to be entitled to the revenue 
of the village Banai Rama by way of 
nankar. Exhibit 10 is another document 
also said to have been executed by the 
same Aghamir and bearing the same date 
as Exhibit 1, namely 19th of May 
1255, This communication is addressed bo 
Basti Singh alone and relates merely to 
the terms on which the village of Banai 
Rama above mentioned was held by way 
of nankar. These two documents were 
relied on by the plaintiff for a double 
purpose. He put them forward as secondary 
evidence of the alleged mortgage of 1849, 
the contention being that these documents 
were admissible as secondary evidence 
under the provisions of section 65 (b) of 
the Indian Evidence Act. They were 
further relied upon in order to save 
limitation on the ground that they came 
within the purview of section 19 of 
the Limitation Act, being acknowledgments 
of liability made.in respect of the mort- 
gaged property. The Court of first instance, 
making use of section 90 of the Evidence 
Act, raised a presumption that these docu- 
ments were genuine. The learned District 
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Judge was of opinion that the first Court 
was wrong in doing so. He declined to 
make any presumption aud was of opinion 
that the deeds were not genuine, Fhat 
we take to be the substance of his finding 
in this respect. If, therefore, it be taken 
that the genuineness of these documents 
wag not established, the case of the plainte 
iff with respect to the mortgage of 1849 
must fail, for this is the only evidence 
which he was able to produce in support 
of it. It is contended ia paragraph 7th 
of the memorandum of appeal that the 
learned District Judge should have raised 
the presumption permitted ky section 90 
of the Indian Hvidence Act, but we are 
wholly unable to agree with this conten- 
tion. It has been shown in the course of 
the trial that these documents were attack- 
ed in the Settlement Courts years ago 
as forgeries. Another point to be noticed 
is that-.one of them at any rate, namely 
Exhibit 10, does not purport io be 
signed by Aghamir. It merely beara a 
seal purporting to be his seal. As for 
the other document Exhibit 1, the original 
is not before us, but apparently it bears 
a seal and some mark which is called the 
signature of Aghamir but which the Court 
of first instance declared to be undecipher- 
able. Having regard to the history of 
these documents, we have no doubt whatever 
that the learned Judge exercised a wise 
discretion in refusing to raise any pre- 
sumption in their favour. It cannot be 
said, therefore, that there was any proof of 
the mortgage of 1849. As tothe point of 
limitation upon which the learned Judge 
also held that the suit was liable to 
dismissal, that must be determined against 
the plaintiff-appellant. It has already been 
stated thatin the plaint the allegation was 
that the mortgage of 1849 had been executed 
in the month of Sawan, Even if we 
assume for the moment that the document 
Exhibit 1 is a genuine document, there 
is nothing whatever in its contents to show 
upon what date the mortgage was executed. 
All that is said is that there was a 
mortgage executedin 1256 Fasli. It was 
for the plaintiff to establish that there 
was an existing right of redemption and 
he could only do so by proving the date 
of the mortgage aud by showing that the 
suit was brought within sixty years from 
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the time when the mortgage-debt became 
payable. This present suit was instituted 
on the 30th of June 1909. The month of 
Sawan in the year 1253 Fasli began on the 
6th of July 1849 and continued till the 4th 
of August of that year. No doubt, if the 
plaintiff could have shown that the mort- 
gage was made in that particular month, 
the suit was within time. But having 
failed to do so, we cannot assume in his 
favour that the document was executed in 
any particular month of the year in question. 
Of course, the plaintiff relies, as has 
already been said, upon Hxhibit 1 in 
order to show that his claim is within time. 
Here again even if it be assumed in the 
plaintifi’s favour that Exhibit 1 is a 
genuine document, it will not serve the 
purpose for which it has been sought to 
be used. In order to serve the purpose 
of an acknowledgment of the kind which 
is referred to in section 19 of the Limita- 
tion Act, it must be shown that the writing 
is signed by the person against whom the 
claim is made either personally or by an 
agent duly authorized in this behalf. It 
is not suggested that this document, Ex- 
hibit 1, was signed by the Talukdar but 
it has been said that Aghamir was an 
agent of the Talukdar and authorized to 
make such an acknowledgment on his 
behalf. Of this circumstance there is no 
proof whatever on the record. It is true 
that one or two witnesses were put forward 
who describe Aghamir as having been a 
karinda of the Talukdar Nawab; but it is 
obvious from their statements that they 
knew nothing about Aghamir and 
certainly had no knowledge whatever of the 
extent of any authority he may have possess- 
ed on behalf of his employerif he ever was 
in the Nawab’s: service. In the document 
itself, Aghamir does not describe himself 
expressly as an agent of the Nawab. All he 
says is that the writing in question had been 
‘prepared by him under the order of the 
Nawab Sahib. It is also worthwhile to 
notice in this connection that this documeat 
cannot be treated as secondary evidence of 
the existence of the mortgage of 1849 because 
it does not appear to us to fall within the 
category of writings described under sec- 
tion 65 (b) of the Evidence Act. Such a 
writing, if itis to be used as secondary 
evidence, must have been made by the person 
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against whom it is proved or by his repre 
sentative-in-interest. This document, Exhibit 
1, satisfies neither of these conditions. It is 
needless for us to discuss the question of the 
1849 mortgage atany greater length. The 
case of the plaintiff in this connection was a 
hopeless one. Indeed this suit, in so far as 
it relates to the mortgage of 1849, would 
appear to have been launched by way of a 
parting shot in the warfare which has taken 
place between the plaintiff’s family and the 
Talukdar with respect to this property. We 
have next to consider the case of the mort- 
gage of 1860. There is no doubt now as to 
the fact of Ruda Singh having executed this 
mortgage in the year jast mentioned. The 
case for the defendant Talukdar on this point 
was that the right to redeem this mortgage 
had been lost under the compromise which 
was effected in June 1869 between Bhudhar 
Singh and Gend Singh on the one side and 
the then Talukdar on the other. The argu- 
ment for the defendant was that in this 
litigation in the Settlement Courts, Bhudhar 
Singh and Gend Singh were representing 
the rest of the members of the family to 
which they belonged and that, as the suit 
was being fought on behalf of tho entire 
family, the compromise-decree bound the 
whole family as it then existed and their 
successors-in-interest, including the plaintiff. 
On theother hand, the argument for the 
plaintiff is that in the circumstances then 
existing, neither Bhudhar Singh nor Gend 
Singh had any right to sue on bahalf of the 
family. “So far as Bhudhar Singh is on- 
cerned, it is pointed out that in the year 1869 
when the dispute was compromised, his father 
Basti Singh was still alive, and was, 
according to the evidence on the record, 
still the managing member of the family. 
In short, the plaintiff tries to make ont that 
this litigation before the Settlement Officer 
was undertaken by Bhudhar Singh and Gend 
Singh for their own land and that tho result 
of it cannot in any way be binding upon the 
plaintiff. The learned Judge, however, was 
of opinion that the compromise was binding 
on the plaintiff because he came to the 
conclusion; after a perusal of the proceedings 
in the Settlement Court, that Bhudhar and 
Gend had really been fighting the case on 
behalf of the family as a whole. This finding 
of the learned Judge is a finding of fact 
with which we cannot interfere except on 
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Some ground or error of law, and the sum and 
Substance of the plaintiff's case in appeal is 
contained in paragraph 6 of the memorandum 
of appeal in which it is set out that “there is 
ng evidence to show that Bhudhar Singh 
had acted or had any authority to act on 


- behalf of the family when Basti Singh, the 


admitted manager of the family, was still 
alive’. There are other pleas directed to 
the same point which are couched in different 
language, but the point really with which 
we are concerned is whether or not there is 
any evidence on the record upon which the 
conclusion of the learned District Judge can 
be supported. We are of opinion that there 
is such evidence and that the finding of the 
learned Judge in this respect is correct. We 


“are not disposed to attach so much importe 


ance to some of the language recorded in the 
settlement proceedings as having come from 
the mouth of Budhar Singh as the learned 
Judge seems to have attributed to it. The 
use of the plural number in one place and of 
the singular in another scarcely affords any 
ground for coming toa conclusion upon the 
point which we are discussing. Leaving this 
aside, however, we think that there is a good 
deal of evidence on the record which points 
to the conclusion that Bhudhar Singh and 
his cousin Qend Singh were in fact con- 
ducting this litigation on behalf of the 
entire family. We would refer in the first 
place to the evidence of a brother of Gend 
Singh’s, one Thana Singh, who is a defendant 
in the case and who was examined as a 
witness for the defence. In answer to a 
question put by the Court, Thana Singh 
swore that Bhudhar fought the case with 


‘the Nawab at the time- of Settlement as 


the agent of Basti Singh from whom he 
(Bhudhar) held a power-of-attorney. The 
witness further stated that he had seen 
the power-of-attorney and that he had 
seen Basti Singh put his signature to ‘it. 
A perusal of the Settlement proceedings 
leads us to hold that this statement of 
Thana Singh is in all probability perfectly 
correct. Exhibit A 25 for instance is a 
copy of certain proceedings taken in the 
Court of Pandit Kali wahai, Assistant 
Settlement Officer. The date of the order 
in the case is 24th September 1869. That 
was a case relating to Rurapur in which 
Basti Singh and Gend Singh were impleaded 
as defendants. In “tho record of the pro- 
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ceedings of that date, itis noted that all 
the parties were present in Court except 
Basti Singh for whom his son Bhudhar 
Singh entered an appearance. Again we 
find in one portion of the Settlement pro- 
ceedings of which Ezgzhibit A 4isa copy 
that in a case which was started in 1865 
andin which Bhudhar was. the Ìplaintif, 
the petition of claim was handed in not 
by Bhudhar but by his father Basti Singh. 
These facts appear to us to be strong 
indication that Basti Singh and Bhudhar 
Singh acted for each other as occasion 
required. It is to be remembered that 
the litigation which they were carrying 
on was a somewhat extensive one affecting 
a number of villages recovery of which 
the family was trying to obtain. There 
is nothing unreasonable, therefore, in sup- 
posing that the work of prosecuting these 
claims was ‘sub-divided between various 
members of the family each of them pur- 
porting to act on behalf of the family ag 
a whole. Itis a well-known fact that a 
great deal of litigation which took place 
at the first regular Settlement was carried 
on by a single member of the family as 
representing the whole. Nothing is more 
common than to find decrees of the Settle- 
ment Oourts drawn up in favour of a 
plaintiff and his co-sharers “mat shurkayat.” 
Clearly it was recognized in the Settlement 
Courts, which were not tied down by any 
rigid rules of procedure, that there was 
nothing unusual in one member of the 
family representing the whole of it and 
it was with a view to protect the interest 
of the other co-sharers that the decrees 
were framed in the manner just mentioned. 
In an earlier portion of the judgment, wa 
have pointed out that the decree which 
was passed in pursuance of the compromise 
onthe 5th of June 1869 in the litigation 
between Bhudhar and Gend as plaintiffs 
and the Talukdar as defendant was drawn 
up in this particular form. The decree 
was granted to Bhudhar and Gend and 
their co-sharers. It seems bardly possible, 
therefore, to doubt that the officer who 
tried the case and who passed the decree 
was satisfied that Bhudhar Singh and Gend 
Singh were carrying on the suit for the 
benefit of the entire family. But perhaps 
the most convincing pieces of evidence in 
this connection is to ba found in the judg- 
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ment in the partition suit to which we 
have already referred, thatis to say, the 
partition suit which was brought by the 
plaintiff's father against Bhudhar and others 
in the year 1885. We have already stated 
that this suit was for partition of the 
very property which was decreed by the 
Settlement decree. From the terms of the 
Subordinate Judge’s judgment, (that is, 
Exhibit A35), it appears that in the 
settlement records which were drawn up 
“ subsequent to the close of the litigation 
between Bhudhar Singh and Gend Singh 
on the one side and the Talukdar on the 
other, the names of all the members of 
the family to which Bhudhar Singh and 
Gend Singh belonged were recorded as co- 
sharers in Mauza Banai Rama, in the cash 
nankar aud with respect to the zemindari dues 
which were leviable from certain villages. In 
particular, it is to be noticed that the property 
in dispute was according to these entries 
divided up between the two branches of 
the family, that is to say, between the 
descendants of Basti Singh and Ruda Singh. 
It is to be remembered that the Settlement 
papers, which were before the Subordinate 
Judge in the course of this suit were the 
papers of the firat Regular Settlement 
which was still in force at the time. 
It seems impossible, therefore, to doubt, in 
the face of all this evidence, that the suit which 
was fought out between Bhudhar Singh and 
Gend Singh on the one side and the 
Talukdar on the other was fought oub on 
behalf of the entire family of which the 
plaintiff was a member. We are satisfied 
that there is abundant evidence to justify 
the finding of the learned District Judge on 
this point and this being accepted it neces- 
sarily follows that the plaintiff cannot now 
seek redemption of the mortgage of 1860. 
The claim to redeem was abandoned in 1860 
in a compromise which we find to be binding 
upon him as a member of the branch of the 
family which was then represented by 
Bhudhar Singh. These are the only points for 
determination and as we have found upon all 
of them against the plaintiff-appellant, the 
result is that the appeal fails and is dismissed 
with costs, 


Appeal dismissed. 
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CALOUTTA HIGH COURT. 
Miscentangous Civin Appeat No. 300 or 1911, 
March 11, 1913. 
Present:—Justice Sir Asutosh Mookerjeg, Kr., 
and Mr. Justice Beachcroft. 

SHAM LAL SAHU AND OTHERS — 
DEFENDANTS —ÅPPELLANTS 
versus 
RAM KUMAR LAL BHAGAT—~Pratnrire 


— RESPONDENT. 

Otvil Procedure Oode (Act V of 1993), 0. IX, r. 13 — 
Ez parte decree—Appearance of defendant ~dppli- 
cation for time by defendant refused—Statement in 
judgment and decree that suit decided in presence of 
defendant Whether decree ex parte—Application by 
defendant to set aside ex parte decree. 

When an application is made to set aside a desraa 
on the allegation that it was made en parte, the raoi- 
tals in the record are not conclusive as to the tras 
character of the decree. 

Bholai Naskar v. Alach Naskar, 3 C. L. J. 153 and 
Kunja Behari Ghose v. Durgamoni Dasi, 8 C. L. J. 169, 
followed. 

In a suit some of the defendants did not appear ab 
all, but the others appeared. Ata certain stage, the 
latter made an application for time, which was re- 
fused and the suit decreed. In the judgment, it was 
ordered that the suit be decreed against these dafend- 
ants and decreed ew parte against the rest. The 
decree stated that the suit was decreed in the pra- 
sence of the Pleader of these defendants and ia the 
absence of the other defendants. Those defendants 
made an application forthe setting aside of the decree 
against them on the allegation that the decree against 
them was ew parte. The Court refused the applica- 
tion on the ground that the decree against them was 
not ea parte: 

Held, that the decree must be deemed an ex parte 
decree against all the defendants and the application 
was, therefore, maintainable. 

Oooke v. Equitable Coal Oo., 8 O. W. N. 621; Satish 
Chandra v, Apara Prasad, 34 C. 493; 11 O. W. N. 323; 
5 C. L. J. 247; 3 M. L. T. 123 (F. B.); Mariamnessa v. 
Ramkalpa, 34 0, 235; 50. L. J. 260, Gopala Rao v. 
Maria Susya Pillai, 30 M. 274; 17 M. L. J. 225; Rama- 
nuja Reddiar v, Ramaswami Aiyangar 18 M. L. J. 
51; 3 M. L, T, 225, followed, 

Esmail Ibrahim v, Haji Jan Mahomed, 3 Ind. Cas. 
992; 33 B. 475, 10 Bom. L. R. 1172, dissənted from. 


Appeal from the order of the Sub-Judge 
of Hazaribagh, dated September 20th, 1911. 

Babu Broio Lal Ohakravaréti for Babu 
Lalit Mohun Mukerjee, for the Appollanta, 

Babus Surat Ohandra Rai Ohowdhuri, 
Gobinda Ohandru Ohakravarti and Jyotish 
Ohandra Pal, for the Respondent. 


JUDGMENT.—This appeal is directed 
against an order, by which an application 
under rule 13 of Order IX of the Vode of 
1903 to set aside an ez parte decree, has 
been sammarily rejected. The appellants 
were three of the defendants in a mortgage 
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suit, and were the only defendants who 
entered appearance. On the 28th July 
1911, they filed some documents which 
were. directed to be kept on the record. 
On the lst August, they applied for time, 
but the application was rejected as ground- 
less, and the Court proceeded to try the 
suit. It is stated on their behalf, and there 
is nothing to contradict that allegation, that 
after the application for adjournment had 
been refused, their Pleader did not take 
eny partin the conduct of the suit. Two 
witnesses were examined on behalf of the 
plaintiffs, but they were not cross-examined 
on behalf of the defendants. On the other 
hand, the documents which they had pre- 
viously filed were exhibited on the applica- 
tion of the plaintiff. The suit was ultimately 
decreed. In the introductory part of the 
judgment, the Subordinate Judge stated, 
with regard to the present appellants, that 
they had entered appearance and had pnt 
in a petition for time on the day of trial, 
but their petition had been rejected as 
groundless, With regard to the other defend- 
ants, the Sub-Judge added that they did 
not appear. In the concluding portion of 
the judgment, it was ordered that the suit 
be decreed against these defendants and 
decreed 62 parte against the rest, When 
the decree came to be drawn up, it was 
recited in the preamble thereto that the 
cause had come on for final disposal before 
the Sub-Judge in the presence of Babu 
Sailes Chandra Gupta, Pleader for these 
defendants and in the absence of the other 
defendants. The ordering portion of the 
decree was to the effect that the snit ba 
decreed against these defendants and decreed 
ex parte against the rest. This decree was 
drawn up on the 16th August 1911. On 
the 28th August, these defendants applied 
under rule 13, Order IX of the Code 
to set aside the ew parte decree. The office 
thereupon noted that the record showed 
that the suit had been decreed after contest 
against the applicants and ew parte against 
the other defendants, and that consequently 
a petition’to set aside the decree, as if 
it was eg parte, could not be entertained 
at the instanco of these defendants. The 
Sub-Judge, who was not the same officer as 
had tried the suit, ordered that as itappeared 
from the judgment that the decree against 


these defendants was passed after contest, the 
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application could not be entertained. In our 
opinion, this order cannot be supported. 

As was pointed out by this Court fn 
the cases of Bholat Naskar v. Alach Naskar 
(1) and Kunja Behari Ghose v. Durgamoni 
Dassi (2), when an application is made to 
set aside a decree ou the allegation that 
it was made ex parte, the recitals in the 
record are not conclusive as to the true 
character of the decree. In the cases men- 
tioned, the records showed that the decree 
had been. made by consent of parties, yet 
it was held that the Gourt could determine 
upon evidence that one of the parties was 
absent and that the decree was in essence 
an ex parte decree. In the case before us, 
consequently, the Sub-Jadga should not have 
treated the recitals in the jddgment and 
decree as conclusive. Oa the other hand, 
it is fairly clear, upon an examination of 
the record, that the decree was in essence 
an eg parte. The Subordinate Judge appears 
to have divided the defendants into twv 
classes those that had nob appeared at 
any stage and those that had appeared 
up to a certain stage. The latter applied ` 
for an adjournment bat, after that applica- 
tion had been refused, their Pleader practi- 
cally retirad from the proceedings, and did 
not take part in the conduct of the suit, 
A decree made under these cirsumstances, 
must be deemed an ex parte decres, not 
merely with regard to the defendants who 
had not appeared at any stage of the 
proceedings, but also in so far as the appel- 
lants are concerned. The view we take 
is in accord with that adopted in the 
cases of Cooke v. Equitable Uoal Oo. (3) 
Satish Ohandra v. Apara Prasad (4); Mariam. 
nissa v. Ramkalpa (5); Gopala Rao v. Maria 


“Susaya Pillai (6); Ramanuja Reddiar v, 


Ramaswami Adtyangar (7), though a 
different view appears to have been taken 


‘in Esmail Ibrahim v. Haji Jan Mahomed (8), 


The result is that this appeal is allowed, 
the order of the Subordinate Judge set aside 
and the case remanded to him in order 


that he may deal with the application under 

(1) 80. L. J. 168. (2) 3 0. L. J. 160, 

(3) 8 0. W. N. 621. 

(4) 34 C. 408; 110. W. N. 829; 6 O. L. J. 247(0.B.); 
3 M. L. T. 123. 

(5) 34 0. 235; 5 O. L J. 260. 

(6) 30 M. 274; 17 M. L. J. 225. 

(7) 18 M. L. J. 51; 3 M. L. T. 225. 

(8) 3 Ind. Cas. 992; 33 B. 475; 10 Bom, L, R. 1172, 
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rule 13 of Order IX on the merits, There 
will be no order as to costs, as the res- 
pondents are not responsible for the order, 
which, in fact, was made in their absence. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Seconp Civiz Appean No. 1085 or 1911. 
March 6, 1913, 

Present: Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacharoft. 
MOHADEO LAL—Prartntive—ApPELLaNT 
versus 
KALANAND SINGH—Derenpantr— 


RESPONDENT. 

Grant—Service tenure—Qrantor dispensing with 
performance of service—Whether land assessable with 
rent—Grant subject to burden of service, or grant in 
lieu of service—Construction of grant. 

Where lands are held on a grant subject to a 
burden of service, and do not constitute a mere grant 
in lieu of service as long as the holder of the grant is 
willing and. able to perform the service, the grantor 
or his representative has no right to put an end to 
tke tenure, whether the services of the holder of the 
grant are required or not. 

Rajah Leelanund Singh Bahadoor v. Thakur Munoos 
vunjum Singh Bahadoor, I. A. Sup. Vol. 181; 13 B. L, 
R. 124, relied upon. 

Where a grant of land laid down thatthe grantee 
should duly and honestly perform the duties attached 
to the post of patwart and should appropriate the 
paiwart fees, the proceeds of the said land, and should 
be reckoned asa permanent patwari of the place, and 
the office had been held by the members of ‘the 
grantee’s family from generation to generation: 

Held, that the grant was one subject to a burden of 
service, and if the representative of the grantor had 
of his own accord dispensed with the performance of 
service, he could not claim that the land should be ag- 
sessed with rent in the absence of any provision in 
the grant that the land was liable to be assessed with 
rent in lieu of performance of service, 

Omission of words of inheritance in a sanad, which 
confirmed a previous grant of the lands being held 
for purposes of service, is not sufficient proof per se 
that such grant is not hereditary when evidence 
of long and uninterrupted usage shows that the lands 
have descended from father to son for more than 
100 years. 

Kooldeep Narain Singh v. Government of India, 14 M. 
LA. 247; 11 B. L. R. 71; 20 Eng. Rep. 779, relied upon. 

Appeal from the decree of the Special 
Judge of Bhagalpore, dated February 25th, 

1911, reversing that ofthe Assistant Settlement 
Officer of Malleypore, dated July 20th, 1910. 

Babus Provash Ohandra Mitra and Sushil 
Madhab Mallik, for the Appellant. 

Babu Narendra Ohandra Bose for Babu 
Satlendra Nath Palit, for the Respondent. 

JUDGMENT.—This is an appeal by the 


plaintiff in a suit instituted under section 106 


INDIAN OASES, l 69 


of the Bengal Tenancy Act for a declaration 
that the land in dispute is not liable to be 
assessed with rent. The claim is fodnded 
upon a grant made in favour of the prede- 
cessors of the plaintiff on the 31st December 
1773 by the then proprietor of the estate. 
The Courts below have taken divergent views 
upon the question of the true construction of 
this grant. The Court of first instance came 
to the conclusion that the plaintiff held this 
as an Inamat zrant and that although the 
services annexed to the grant have céased, 
the lands are not liable to be assessed with 
rent. Upon appeal, the District Judge has held 
that the lands really formed a service tenure 
and that as the landlord no longer required 
the services to be performed, the land was 
liable to be assessed with rent. The question 
in controversy must thus be decided primarily 
with reference to the terms of the grant. 

The document, after reciting that the lands 
had heen previously held under a grant and 
that the instrament was executed in confor- 
mity therewith, proceeds as follows: “ Where- 
as under the sanad of deceased predecessors, 
the potwariship of Mouznh Mallyepore Amla 
of the aforesaid pergannah together with 
seven bighasof land measured by the big rod 
asinam (reward) maskan (residence) had 
been granted to Tek Chand, Patwari. Now 
again on condition of loyal and faithful ser- 
vices to the Sirkar, the same in conformity 
with the old practice, has been granted and en- 
trusted to him as per schedule given below.” 
The document then lays down that the 
grantee should duly and honestly perform 
the duties attached to the post and should 
spare no pains to discharge the duties with 
tact and intelligence, he should year by year 
appropriate the patwart fees and the proceeds 
of the aforesaid land and should continue to 
perform the duties entrusted to him. The 
deed concludes with an injunction on the 
persons to whom it was addressed, namely 
Chowdhuries and Kanoongoes, that they should 
put the grantee in possession reckoning him a 
permanent patwari of the plese. 

It is clear in the first plave from the 
history of the tenure that the grant was 
intended to be hereditary and it has been 
pointed ont that the office of patward has 
been, as a matter of fact, held by members 
of the family from generation to generation 
and the land has been enjoyed accordingly. 
In view of the-decision of the Judicial Gom- 
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~ mittee in the case of Kooldeep Narain Singh v. 
Government of India(1), it is plain that a grant 
of this description may be hereditary although 
there are no express words to the effect that 
the grant would continue from genera- 
tion to generation. It was observed in the 
case mentioned that omission of words of 
inheritance in a sanad, which confirmed a 
previous grant of the lands being held for 
purposes of service, is not sufficient proof 
per se that such grant was not hereditary, 
when evidence of long and uninterrupted 
usage shows that the lands have descended 
from father to son for more than 100 years. 
In the second place, it is clear from the 
express terms of the grant that the grantee 
was intended to be permanent patwart, If 
the contention of the respondents is well- 
founded, it was open tothe grantor at any 
time tu dispense with patwari’s services and 
to claim that the land should be assessed with 
rent. The only question for determination, 
consequently, is whether the grant was in 
perpetuity and the performance of service 
was annexed to the grant or whether the 
tenure created was an ordinary service tenure 
liable to be determined by the grantor at his 
will, The distinction between these two 
classes of cases has been repeatedly empha- 
sised by the Judicial Committee. Thus in the 
case of Rajah Leelanund Singh Bahadoor v. 
Thakur Munoorunjum Singh(Q), it was pointed 
out that where lands are held on a 
grant, subject to a burden of service, 
and did not constitute a mere grant 
in lieu of service as long as the holders of 
those grants are willing and able to perform 
the service, the grantor or his representative 
has no right to pub an end to the tenure, 
whether his services, were required or not. 
The same view was, subsequently, confirmed 
by the Judicial Committee in the case of 
Venkata Narasima Appa Rao Bahadur v. Sob- 
hanadri Appa Rao Bahadur (8) andis in accord 
with the view previously indicated in the 
ease of Forbes v. Mir Mahomed Tuquee (4). 
In the case before us, the grant is clearly one 
subject to a burden of service. The repre- 
sentative of the grantor has of his own accord 


dispensed with the performance of service. 

(1) 14 M. I.A. 247; 11 B.L.R. 71; 20 Eng. Rep. 779. 

(2) 13 B. L. R. 124; I, A., Sup. Vol., 181. 

(3) 29 M. 52 at p. 67; 1 M. L. T. 3; 16 M. L. T. 1; 8 
Bom. L. R. 1;3 A. L. J. 55; 10 O.W.N. 161; 3 O.L.J. 1; 
maT en ae 

4) 13 M. I. A. 438 at p. 465; 5 B. L. R. 529; 14 W. 
R, 28 (P. O,); 20 Eng. Bep. 614, : 
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He cannot now turn round and claim that 
the land be assessed with rent. There is mo 
provision in the deed that the land ia liable 
to be assessed with rent in lieu of perform- 
ance of service. We are not concerned 
with the question, whether under any circum- 
stances, the land can be resumed. This is 
not an action in ejectment and if it were 
anaction in ejectment, the grantor or his 
representative would have to establish that 
events had happened which entitled him to 
resume the land. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
that of the Court of first instance restored 
with costs in all the Courts. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Sroonp Civit Appears Nos. 3206 ann 3272 
or 1911. 

April 30, 1918. 

Present: —Mr. Justice Richardson and 

Mr. Justice Newbould. ; 
KAMPTA PROSAD RAI—Deranpant— 
APPELLANT 
versus 


KULDIP RAI—PLAINTIFF— RESPONDENT. 

Rent suit—Defence that rent payable to third party — 
Third party made defendant—Decree against third 
party—Question relating to interest in land between 
parties having conflicting claims—Bengal Tenancy Act 
(FILI of 1885), s. 158—Second appeal—Plaintiff's 
claim based on lease from proprietors including third 
party —1f third party can resist plaintif?s claim against 
tenant defendant—Third party receiving rent from 
tenant—Amount received to tenant-defendant’s use— 
Bengal Estates Partition Act (V of 1897), s. 99. 

The plaintiff brought a suit for rent and his title to 
the rent was derived from a zurpeshgt lease granted, 
to him by the proprietors. The tenant-defendant 
alleged that after the lease, the joint property of the 
proprietors had been partitioned under the Estates 
Partition Act and that the land occupied by him 
had been allotted to 4. to whom he had paid the 
rent sued for. : Thereupon A. was brought on the 
record as a defendant and he admitted the receipt 
of the rent from the tenant-defendant. The lower 
Appellate Court made A. liable to the plaintiff for 
the amount paid to him by the tenant defendant: 

Held, (1)that the question which arose between the 
plaintiff and A. in regard to the right to receive rent 
from the tenant-defendant, was a question relating to 
some interest in land arising between parties having 
conflicting claima thereto within the meaning of sec- 
tion 153 of the Bengal Tenancy Act and that, there- 
fore, a second appeal lay: 

(2) that upon the finding that A. was in- 
dircotly a party to the zurpeshgi lease, he could not 
contend that the plaintiff was not entitled to demand 
the rent from the tenant-defendant; bub that the 
plaintiff was entitled to 9 decree for the rent against 
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the tenant-defendant and not against A., for the 
money which A. had received from the tenant was 
receiged not tothe use of the plaintiff but to the use 
of the tenant. 


Appeals from the decrees of the District 
Judge of Mozaffarpur, dated August 19th, 
1911, modifying those of the Munsif of that 
place, dated May 18th, 1911. - 

Moulvi Mustafa Khan, for the Appellant. 

Dr. Dwarka Nath Miter, and Babu 
Baikuntha Nath Mitter, for the Respondent. 


JUDGMENT.—This 
arises out of a suit for rent brought 
by the plaintiff against the tenant- 
defendant. The  plaintifi’s title to the 
rent is derived from a zurpeshgi lease granted 
to him by two persons, Tapsi Rai and Ganesh 
Rai, who were joint proprietors with’ others 
of the land in suit and other lands. The 
defence setup by the tenant-defendant was 


second appeal 


that as to a partof the rent, he had paid ib 


to the plaintiff and as to the remainder he 
had paid it to Kampta Pershad, one of the 
co-sharers of the plaintiff’s lessors or mort- 
gagors. The tenant-deféndant alleged that 
after the date of the eurpeshg: lease, the joint 
property of the co-sharer proprietors had 
been partitioned under the Estates Partition 
Act and thatthe land which he occupies had 
been allotted to Kampta Pershad. This 
defence having been taken, Kampta Pershad 
was brought on the record as a defendant. 
He admitted or did not dispute the receipt 
of the money which the tevant-defendant 
said he had paid to him. In the first Court, 
a decree was made in the plaintiff’s favour 
against the tenant defendant in respect of 
that part of the rent which he alleged he 
had paid to the plaintiff (an allegation which 
was found to be untrue) and against the 
tenant-defendant and Kampta Pershad in 
respect of that part of the rent which the 
former had paid to the latter. Inthe lower 
Appellate Court, the decree of the firat Court 
was modified and Kampta Pershad alone was 
made liable to the plaintiff for the amount 
paid to him by the tenant-defendant. 


A preliminary objection was taken on 
behalf of the plaintiff, the respondent before 
us, that under the terms of section 153 of the 
Bengal Tenaney Act, no second appeal lies 
in this ease. We are of opinion, however, 
that the question which arises between the 
plaintiff and Kampta Pershad in regard to 
he right to receive rent from the tengut- 
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defendant is a, question relating to some in- 
terest in land arising between parties having 
conflicting claims thereto and that, therefore, 
a second appeal lies. . 

Turning to the appeal of Kampta Pershad, 
we observe thatit is rested on two grounds. 
Firstly, it is said that the lower Courts are 
wrong in holding that the plaintiff is still 
entitled to demand rent in respect of the 
land as the partition has operated to take 
away that right by reason of the provisions 
contained in section 99 of the Estates Parti- 
tion Act. As to this contention, our opinion 
is that ib cannot be entertained inasmuch 
as the lower Courts have found that Kampta 
Pershad was, if not directly, at any rate 
indirectly, a party to the zurpeshg? lease 
and is bound by the encumbrance thereby 
created. 

The second ground taken in support of the 
appeal is that the Courts below are wrong 
in giving the plaintiff a decree against 
Kampta Pershad who is not his tenant. On 
this ground, we are of opinion that the appeal 
ought to succeed. Itis found by the Oonurts 
below that the tenant-defendant is the tenant 
not of Kampta Pershad but of the plaintiff. 
The plaintiff, therefore, is entitled-to a decree 
for his rent against the tenant-defendant and 
on no plausible ground that wecan see, oan he be 
entitled to a decree against Kampta Pershad. 
It is suggested that the money paid by the 
tenant-defendant to Kampta Pershad was 
paid to him for the use of the plaintiff. We 
cannot accept this suggestion. If the tenant- 
defendant paid the money to Kampta Pershad 
by mistake thinking that he was the true 
landlord, the money in the hands of Kampta 
Pershad may perhaps be money had and 
received to the use of the tenant-defendant, 
but is not money received to the use of the 
plaintiff. It follows that the appeal must 
be allowed and that the decree of the lower 
Appellate Court must be seb aside so far 
as it relates to Kampta Pershad. 

The plaintiff is entitled to a desree against 
the tenant-defendant for the entire rent 
claimed in the suit, 

Any question as to the right of the tenant- 
defendant to recover from Kampta Pershad 
the money which he paid to him is left open. 

This judgment governs S. A, No. 3272 
of 1911. 

_ We allow the appellant one sat of costs 
for the two appeals. Ho ig entitled to thg 
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costs actually incurred by himin the lower 
Courts, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Miscettangous Civic Appeat No. 87 or 1913. 
May 19, 19138. 

Present:—Mr. Justice Coxe and 
Mr. Justice Ray. 
SARASWATI BARMONYA—Dnuoree- 
HOLDER— APPELLANT 
versus 
MOTI BARMONYA—JUDGMENT-DEBTOR— 
RESPONDENT. 

Fuecution proceedings—Stay of proceedings under 
order of Appellate Court—Secwrity—Order—Decree, 
meaning of-—~Appeal—Civil Procedure Code (Act V of 
1908), ss. 2, 41. 

An order to be a decree must conclusively deter- 
mine the rights of parties. 

Deoki Nandan Singh v. Bansi Singh, 10 Ind. Cas. 871; 
14 0. L. J. 35; 16 O. W. N. 124 and Srinivasa Prosad 
Singh v. Kesho Prosad Singh, 12 Ind. Cas. 745; 14 O. 
L. J. 489, relied upon. 

The High Oourt directed that certain execution 
proceedings pending before a lower Court should be 
stayed on condition that security should be given to 
the satisfaction of the Court below. That security 
was given and execution stayed: 

Heid, that the order of the lower Court accepting 
the security staying the proceedings, was not an 
order determining any rights of the parties and, 
therefore, was not a decree and was not appealable. 

Appeal from the order of the Sub-Judge of 
Berhampore, dated March 8rd, 1913. 

Babu Harendra Narain Mitra, 
Appellant. 

Babus Lachmi Narain Singh and Atul 
Krishna Roy, for the Respondent. 

JUDGMENT.—In this case, it was ordered 
by this Court that a certain attachment 
should be removed pending the hearing of a 
certain appeal upon the petitioner furnishing 
security to the satisfaction of the Court 
below for execution of the decree. The 
case then went back tothe lower Court. 
Security was tendered and the lower Court 
accepted that~ security on the 3rd March 
1913. Against this order accepting the 
security, an appeal has been preferred to 
this Court. 

A preliminary objection has been taken 
that no appeal lies. In our opinion, this 
objection must prevail. If may well be 


for the 
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(though we need not express any opinion 
on the point) that the order attached relates 
to the execution ofa decree and cdémes 
within the scope of section 47 of the Code of 
Civil Procedure of 1908. It may also be 
the case that it would have been appealable 
under the Code of 1882. But we do not 
think it is appealable under the present 
Code. It was pointed out in the case of 
Deoki Nandan Singh v. Bansi Singh (1), that 
an order to be a decree must conclusively 
determine the rights of the parties. And 
that case was followed in the case of 
Sriniwas Prosad Singh v. Kesho Prosad Singh 
(2). The learned Judges, whodecided thelatter 
case, observed: “In our opinion, there is no 
room for serious controversy that the orders 
are orders made in course of proceedings 
for execution of a decree; but it does not 
necessarily follow from that circumstance 
that they are liable to be challenged by way 
of appeal.” Later on, it is said:— The orders 
questioned before us may be treated as ` 
orders relating to execution of a decree,.., but 
it is manifest that every order made in 
course of proceedings for execution of a 
decree, cannot be treated as involving a 
determination of a question relating to the 
execution of a devree.” The learned’ Judge 
also pointed out that it could not be main- 
tained that every order made in the course 
of execution proceedings was an order under 
section 47, Civil Procedure Code, and, con- 
sequently appealable as a decree. And they 
then remarked that two tests had been _ 
suggested by which the appealable character 
of an order of that description might be 
determined and that the second of those 
tests was whether the order contemplated 
was or was not an interlocatory order which 
did not conclusively determine the rights of 
the parties in controversy in the execution 
proceedings. In the opinion of the learned 
Judges, this test though it might not be 
exhaustive, furnished asatisfactory solution 
in many instances. 

T6 appears to us to be clearly settled that 
every order passed in relation to execution 
need not necessarily be deemed to come 
within the scope of the definition in section 
2 (2), Civil Procedure Code. The order assailed 
in the present case determines norights of the 


(1) 10 ind. Cas. 371; 14 C. L. J. 35;. 16 ©. W, N. 
12 
2) 12 Ind. Cas. 745; 14.0. L. J. 489. 
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parties that are in controversy. lb was this 
Court that directed that the proceedings 
Should be stayed; and this Court attached the 
condition that security should be given to 
the satisfaction of the Court below. That 
security has been given; and the Court below 
is satisfied with it. It does not appear to us 
- that this order can possibly be regarded as 
an order determining any rights of the 
parties or can be treated as a decree and be 
the subject of an appeal. 

The appeal is accordingly dismissed with 
costs, which we assess at three gold mohurs. 

Let the record be sent down to the lower 
Courts at once. : 

It is‘not necessary to pass any order with 
reference to the Rule. 


Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE CORT OF THE JUDIOIAL 
COMMISSIONER OF OUDA. 

June 10, 1913. 
Present:—Lord Shaw, Lord Moultou 
Sir John, Edge and Mr. Ameer Ali, 
Bhaiya JANKI PERSHAD SINGH, 

AND AFTER HIS DEATH, . 
Bhaiya DHARABAND SINGH, MINOR—- 
DerenDANt—APPELLANT 
versus 
Bhaiya DWARKA PERSHAD SINGH— 
PLAINTIFF— RESPONDENT 
` AND 
Bhaiya DWARKA PERSHAD SINGH— 
PLAINTIFF — APPELLANT 
versus 
Bhaiya JANKI PERSHAD SINGH, 
ON WHOSE DEATH Bhaiya DHARABAND 


SiNGH—Dosrenpant—Responpent, 

Hindu Law— Joint family property —Partition—Oudh 
Estates Act (1 of 1869), ss. 2, 3, 8, 10, 22—Sueces. 
sion in talukdari tenure and in acquisitions therefrom— 
Impartible estate. 

A talukdar had been in possession of a taluka of 
21 villages until 1856 when the British occupied the 
Kingdom of Oudh. In that year, the talukdar dis- 
appeared and did not enter an appearance until July 
1859, i.e., after Lord Canning’s Proclamation of March 
1858, but on October 5, 1859, an order was passed sanc- 
tioning the summary settlement with him of nine 


villages, of which the kabuliat was signed on the 18th‘ 


of that month, while in the course of the Regular 
Settlement, he recovered six more villages. He 


was thus in possession of 15 villages before the Act I 
of 1869, his name appearing in the list of Talukdars 
Subsequently be acquired other properties: 

Held, ina suit for partition, that the properties 
consisting of 15 villages, that is to say, thoseesettled 
with the representative of the family in 1859 togethor 
with those recovered during the Regular Settlement 
constituted an “estate” within the meaning of the 
Act I of 1869 and were, in consequence, impartible 
although the formal documents were not executed oü.: 
or before the 10th of Ootober 1859 as required by 
section 3 of the Act I of 1869. 

The incorporation of self-acquired property by an 
owner into “the ancestral estate for the purposes of his 
succession” depends upon the owner's intention, in 
the absence of which the ordinary rules of succession 
of the Hindu Law would apply. 

Parbati Kumar Bibi v. Jagadis Chunder Dhatal 
29 I. A. 82, 29 O. 433; 6 0. W. N. 490; 4 Bom, L. R 
365 (P. 0.), referred to and approved. 

Consolidated appeals from a judgment 
(See 9 Ind. Cas, 83) and two decrees of the 
Court of the Judicial Commiesioner, dated 
September 8th, 1909, affirming a judgment and 
decree of the Subordinate Judge of Bara- 
banki, dated September 15th, 1908. 

FACTS—The Taluga of Rani Man, consist- 
ing of 21 villages situated in Oudh, wasin pose 
session of Autar Singh, 8th holder, in regular 
descent who was a Surajbansi Rajput and 
connected with the Haraha Raj till1&56, when 
the British took possession of the Kingdom 
of Oudh. Daring the Mutiny, he absented 
himself from his estate. On March 15, 1856, 
Lord Canning by his Proclamation confis- 
cated all proprietary rights in the goil of 
Oudh. On March 25, 1858, the Chief Com- 
missioner of Ondh invited all persons “at 
once to come in ready to obey his orders”, 
stating that none of their lands would be 
confiscated and that their claims to lands 
held by them prior to annexation would be 
heard. On June 23, 1558, a Circular Letter 
was addressed by tke Government to the 
Talugdars, inviting them to present them- 
selves in Lucknow and tender their allegi- 
ance andassuring them the protection of their 
lives and confirming them in the estates 
possessed by them during the nawabi. 
Autar Singh appeared on July 22, 1859, and 
applied for a settlement of his property with 
him. As some of the villages had already 
been settled with others, the Government, 
by their letter dated October 5, 1859, granred 
his request aud the Chief Commissioner 
sanctioned the settlement of nine villages with 
him. He signed the kabuliat on October 12, 
1859. Later on, he acquired six more villages 
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in the course of the Summary Settlement. 
On April 24, 1860, he made a declaration as 
to the law of descent applicable to his talug 
and hjs name was entered in the first list 
appended to ActI of 1869 as Talugiar of 
Rani Man Estate and in the second list as a 
Taluqdar- “whose estate according to the 
castom of the family or before 13th February 
1856 ordinarily devolved ona single heir.” 
Autar Singh having acquired other proper- 
ties died in 1879 and was succeeded by his 
eldest nephew, Jang Bahadur Singh, who died 
in 1889 and was in turn succeeded by his 
eldest son, the defendant. On August 17th, 
1907, the plaintiff instituted a suit against 
his brother, the defendant; for partition of 
all villages alleging that -all constituted 
partible ancestral property and joined his 
own mother as defendant No. 2, claiming 
one-third share. The defendant pleaded 
that the talug was subject to Act I of 1&69 
and, therefore, impartible. The Subordinate 
Judge decided that a third share in certain 
of the lands in question should be given to 
the plaintiff, dismissing bis claim as to the 
rest. Both parties appealed to the Court of 
the Judicial Commissioner which upheld the 
judgment of the lower Court in all respects 
excepting that it made the share of the 
plaintiff one-half instead of one-third, the 
mother having died in the meantime. One 
of the Judges, however, expressed a doubt 
as to the estate coming under Act i of 1869 
owing to the settlement not being completed 
by the lcth October 1859 as required by 
section 3 of, the said Act. Both parties 
again appealed to the Judicial Committee, 
the plaintiff for a share in the ¢aluga as well 
and the defendant to have the order giving 
half the share of certain lands to the plaintiff 
reversed. ` 

Sir E. Richards, K. 0., and Mr. Brown, for 
Bhaiya Dharaband Singh, contended that the 
policy of the Government until 1856 was to 
disregard the rights of the Talugdars and to 
support the zemindars, but when the Mutiny 
broke out, the zemindars instead of supporting 
the British joined the Talugdars. The policy 
had to be reversed and Sir J. Outram 
strongly advised the British Government to 
vest proprietary rights in the Talugdars who 
were men of power. In 1858, the Summary 
Settlement of Oudh which was for three 
years took place, determining the title of the 
Taluqdars. The Act I of 1869 was passed 


to confirm the Taluqdars in their proprietary 
rights in pursuance of the aforesaid reversed 
policy. The spirit underlying the Act of 
1859 was the policy and, therefore, no 
technicality should govern the case. The 
whole superstructure of the Act bore out 
the view presented. Section 3 defined as to 
who the Talugdar was while the question of 
succession governed by primogeniture was 
also dealt with. The properties in question 
came within the definition of the estate as 
given under section 3, while no partition 
therein ever took place. 

Mr. DeGruyther, K. O., with him Mr, 
Dube, for Bhaiya Dwarka Pershad Singh, 
contended that the settlement with’ Autar 
Singh was uot made by the 10th of October 
1859 and, therefore, the provisions of Act I 
of 1869 did not apply to the case. Autar 
Singh was all along acting as the managing 
member of the then existing joint family, As 
the grant did not prohibit partition, the estate 
was partible. 

Sir FE. Richards in reply referred to the 
case of Parbati Kumar Bibi v. Jagadish 
Ohandra Dhabal (1). 


JUDGMENT. 


Mr. Ameer Aut.—These are two consolidated 
appeals from a judgment and decree of the 
Court of the Judicial Commissioner of 
Oudh, dated the 8th of September 1909, and 
arise out of a suif brought by the plaintiff, 
Dwarka Pershad, in the Court of the 
Subordinate Judge of Barabanki for parti- 
tion of certain properties known as Taluqa 
Rani Man, in which he claimed a share 
as a member of a joint Hindu family governed 
by the Mitakshara Law, 

The two defendants to this action were 
the plaintiff's elder brother, Janki Pershad, 
and their mother, Marjad Kuar, and as the 
mother, under the Mztakshara Law, is entitled, 
on the partition of ancestral property, to an 
equal share with the sons for her life, the 
plaintiff asked for a decree in respect of a 
third share in the entire property included 
in the list attached to the plaint. 

The defendant, Janki Pershad, alone con- 
tested the suit, the ground of his defence 
being that the taluga sued for was, under 
the provisions of Act I of 1869, as also by 
custom governing the family, an impartible 


(1) 29 I. A. 82; 29 O. 433; 6 C. W. N. 490; 4 Bom. 
L. R. 366 (P. 0.). < i 
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estate descendible to a single heir, to which 
the ,ordinary rules of the Hindu Law of 
inheritance did not apply. The parties thus 
went to trial on two distinct issues, viz., 
whether the properties in suit belonged to 
a joint Hindu family and were subject to 
the incidents ordinarily attached to such 
properties, or whether they formed, in whole 
or in part, under Act I of 1869 or by custom, 
an impartible estate. i 
A short history of the family will explain 
tho rəasons on whioh the Courts in India 
have proceeded in arriving ab their conclu- 
sions. The nucleus of the żaluga in dispute 
is said to have been formed by one Suk 
Shah. He owned nine villages but the 
namber increased to sixteen in the hands of 
his son and successor, Sakat Singh, who 
lived about the close of the 18th century. 
In 1856 when the’British frat occupied the 
Kingdom of Oudh, the taluga inoluded 21 

villages, and was held by Autar Singh, 
eighth in descent from Gulab Shah, the 
original ancestor of thé parties and the 
-gcandfather of Suk Shah, On the outbreak 
of the Mutiny, Autar is said to have dis- 
appeared. Nor did’ he make his appearance 
on Lord Canning’s famous Proclamation 
issued in Marsh 1858. The British anthori- 
ties accordingly proceeded to make a settle- 
ment of his confiscated villages with third 
parties. But some time in July 1859, Autar 
appeared before the authorities, explained 
the reason of his non-appearance before, and 
applied for a settlement of his villages. 
They were apparently satisfied with his 
explanation, and on the 5th of October 1859, 
an order was passed on his application, 
sanctioning the Summary Settlement with 
him of the remaining nine villages which 
had not been finally settled with others. 
The kabulzat, however, was not signed by 
him until the 13th of that month. 

in the course of the Regular Settlement 
which followed shortly afier, Autar recovered 
decrees for possession of six more villages. 
He was thus in possession of some fifteen vil- 
lages when Act I of 1869 was passed into law. 
Later on, he acquired -by purchase several 
other properties. 

Autar died in 1879 without issue and was 
succeeded in the possession of the properties 
by his nephew, Jang Bahadur, the eldest son 
of his brother, Bisheshur. Jang Bahadoor 
died in 1889, Jeaving him surviving two 


sons, wiz, the plaintiff and the defendant, 
Janki Pershad, the latter being the eldest. 
Ono Jang Bahadurs death, Junki Pershad 
came into the possession of the entire pro- 
perty. 

The Subordinate Judge has held that the 
properties which were settled with Autar 
in 1859, together with those decreed to him 
in the course of the Regular Settlement, 
form an "estate" within the meaning of Act 


-I of 1869 and are descendible to a single heir 


and are consequently impartible. But as 
regards the several properties Autar Singh 
acquired by purchase subsequent to the 
Regular Settlement, the Trial Judge was of 
opinion that in the absence of evidence 
establishing an intention on his part to 
incorporate the subsequent acquisitions with 
the “estate”, they must be held to be 
governed by the ordinary Hindu Law of 
inheritance. He accordingly decreed the 
plaintiff’s claim in respect of a one-third 
share in what he calls the “acquired” pro- 
perties and dismissed the suit as regards 
the rest. 

Both parties appealed to the Court of the 
Judicial Commissioner of Ondh which affirm- 
ed the decree of the Subordinate Judge with 
a modification in respect of the parties’ 
shares necessitated by the death of their 
mother, Marjad Kuar, which became one-half 
each instead of one-third. 

The plaintiff and the defendant have both 
appealed to His Majesty in Oonncil agaiust 
the judgment and decree of tha Appellate 
Court. The plaintif contends that 
the lower Courts are wrong in holding 
that the properties in respect of which 
his suit has been dismissed form an 
“estate” within the meaning of the Act, aud 
are, consequently, impartible, whilst the 
defendant urges that the properties, a half 
share of which has been decreed to the 
plaintiff, being accretions to the “estate” or 
taluga, are equally impartible. 

As regards the contention of the plaintiff, 
the first point to determine is the meaning 
which the Legislature has attached to the 
word “estate” with reference to properties 
coming within the purview of Act I of 1°69, 
and that meaning must be gathered so far as 
possible from the enactment itself. 

The term “estate” is defined in section 2 to 
mean “the talug: or immoveable property 
acquired or held by a talugdar or grantee 
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in the manner mentioned in section 3, section 
4 or section 5 or the immoveable property 
conferred by a special grant of the British 
Government upon a grantee” and “taluqdar” 
is declared to mean a person whose name is 
entered in the first of the lists mentioned in 
section 8, 

Section 3 declares that : — 

“Every taluqgdar, with whom a Summary 
Settlement of the Government revenue was 
made between the lst day of April 1858 
and the 10th day of October 1859, or to 
whom, before the passing of this Act and 
subsequently to the Ist day of April 1858, 
a talugdart sanad has been granted, shall be 
deemed to have thereby acquired a perma- 
nent, heritable and transferable right in the 
estate comprising the villages and lands 
named in the list attached to the agreement 
or kabuliat executed by such talugdar when 
such ‘Settlement was made, or which may 
have been or may be desreed to him by the 
Court of an officer engaged in making the 
first Regular Settlement of the Province of 
Oadh, such decree not having been appealed 
from within the time limited for appealing 
against it, or if appealed from having been 
affirmed”. 

Section 8 provides that:— 

“Within six months after the passing of this 
Act, the Chief Commissioner of Oudh...... 
shall cause to be prepared six lists, namely, 

First: —A list of all persons who are to be 
cyasidered falugdars within the meaning of 
this Act. 

Second.—-A list ofthe talugdars whose estates 
according to the custom of the family on and 
before the 183th day of February 1856 
ordinarily devolved upon a single heir”. 


The rest of the sectionis immaterial for 
the purposes of this case. Section 22 lays 
down the rules relating to intestate succession 
to the estates of talugdars whose names have 
been entered in the second, third or fifth of 
the lists mentioned in section 8. In the first 
instance, it declares that if any talugdar whose 
name is so entered were to die intestate as to 
his estate, such estate shall descend “to the 
eldest son of such falugdar or grantee, heir 
or legatee,and his male lineal descendants, 
subject to the same conditions and in the 
same manner asthe estate was held by the 
deceased”. 

It is common ground that “a Summary 


Settlement of the Government revenue” was 
made with Autar Singh with respec of 
nine villages “between the lst day of April 
1858 and the 10th day of October 1859.” 
Their Lordships are not omitting from omm- 
sideration the fact that the kabulzat was not 
executed until the 13th of October. To this 
they will advert later. Itisalso admitted 
that he obtained decrees in respectof six 
other villages in the first Regular Settlement 
of the Province, and that his name was 
entered in the lists prepared under thé 
statutory provisions of section 8. Jt is clear, 
therefore, that Autar was not only a talugdar 
but that his faluga acquired by virtue of the 
above recited proceedings, was an “estate” 
within the meaning of the Act. 

One of the learned Judges inthe Court 
below has considered that the execution of 
the kabuldat after the time limit mentioned 
in section 8, deprived Autar Singh’s taluka 
of the character of an estate defined in the 
statute, although in his conclusion he agreed 
with the Subordinate Judgein holding that 
it was impartible property. This view may 
shortly be summarised as follows; as the 
principal villages included in the taluka were 
not acquired either under a grant or a 
Summary Settlement made between the two 
dates mentioned in section 3, the property 
did not constitute an “estate” defined in 
section 2, but as it appeared in the evidence 
that the taluga had ordinarily devolved upon 
a single beir on and before the 13th of 
February 1856, it must be treated as an 
impartible estate descendible under the rules 
of devolution provided in section 22. 

The other learned Judge heldin substance 
that under the circumstances of the case it 
may fairly be assumed that the Summary 
Settlement with Autar was made before the 
10th of October 1859. 


In their Lordships’ judgment, the less 
technical construction seems more in accord 
with the true intent of the enactment, Itis~ 
easily conceivable that a Settlement might be 
made within the time limit, and yet the 
formal documents connected therewith might 
not, owing to causes beyond the control of the 
person with whom the Settlement is made, 
be execnted until later. The law must be 
absolutely explicit that non-execntion within 
the time is fatal to the right which it ex- 
pressly gives before it can be so construed 
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Clause 3, which declares the right a Talugdar 
acquires in villages and lands settled with 
‘hint, states that “he shall be deemed to have 
acquired thereby,” (that is, by the Summary 
Settlement), “a permanent, heritable and 
transferable right in the estate comprising 
the villages and lands named in the list 
attached to the agreement or kabuliat exe- 
cuted by such Talugdar when such settlement 
was made,” 

The right the Taluqdar is declared to have 
acquired comes into existence with the 
Settlement, the rest of the clause merely 
describes the properties with respect to 
which it takes effect. If the Settlement was 
directed, on the 5th of October, to be made 
with Autar Singh, the delay in the signing 
of the formal documents would not affect the 
right he acquired thereby, as the execution 
of the agreement would relate back to the 
time when the Settlement was in fact made. 
The authorities charged with the execntion 
of the duties imposed by section 8 of the 
Act do not appear to have considered that 
the delay which had occurred in the signing 
of the kabuliat affected Autar Singh’s rights 
in the properties settled with him in 1859, 
or differentiated him from the other Talug- 
dars; and although the Settlement had been 
made with him as malguzar, he was, in fact, 
included as a Talugdar in the general lists 


prepared under the section, and the property- 


of Rani Man was entered against his name 
as the estate in his possession. Section 10 
of the Act provides that “the Courts shall 
take judicial notice of the said lists and shall 
regard them as conclusive evidence that the 
persons named therein are such Talugdars or 
grantees,” 

Their Lordships have no hesitation in 
holding that the properties settled with 
Autar Singh in 1859, together with those of 
which he obtained possession under decrees 
passed in his favour in the course of the 
Regular Settlement, constitute an “estate” 
within the meaning of the Act, and are, con- 
sequently, impartible. 

The defendant’s appeal relates to that 
portion of the lower Court’s decree which, 
affirming the order of the Subordinate Judge, 
awarded to the plaintiff a half share in the 
properties subsequently acquired by Autar 
Singh. Janki Pershad has died since the 
institution of this appeal and he is now re- 

-presented by his minor son, Dharaband 


Singh. It is contended on his behalf that 
by the custom of the family these acquisitions 
become part of the original estate, and are, 
therefore, not subject to the ordinary rales 
of inheritance. 

Both the Courts in India have come to the 
conclusion that the evidence is insultiicient to 
establish the alleged custom. And no ade- 
quate reason has been shown to induce their 
Lordships to take a different view. The 
only other point that remains to be con- 
sidered is whether the lands subsequently 
acquired were, as a matter of fact, incorporated 
with the éaluga. As had been pointed ont 
by this Board in the case of Parbati Kumar 
Bibi v. Jagadis Ohunder Dhabal (1), the ques- 
tion whether properties acquired by an 
owner become part of “the ancestral estate 
for the purposes of his succession,” depends 
on his intention to incorporate the acquisitions 
with the original estate. 

The Courts in India have conourrently 
found against the defendant on this point, 
and their Lordships see no reason to differ 
from their conclusion. Both Courts appear, 
however, to have fallen into an error in 
respect of one property, Kamrauli, for a half 
share of which they have made a decree in 
favour of the plaintiff. It is admitted on 
his behalf that Kamrauli is one of the 
villages for which Autar Singh obtained 
a decree in the Regular Settlement proceed- 
ings. The decree of the lower Court must, 
therefore, be varied by the elimination of 
Kamrauli. 

* Subject to this variation, both appeals will 
be dismissed, each party bearing his own 
costs. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Appeals dismissed. 


Solicitors for Bhaiya Dharaband Singh: 
The Solicitor, India Office. 

Solicitors for Bhatya Dwarka Pershad 
Singh: Messrs. Barrow, Rogers and Nevill. 
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CALCUTTA HIGH COURT. 
Letrars Parent Appeat No, 21 or 1912. 
June 11, 1913. 

e Present:—Sir Lawrenca Jenkins, Kr., 
Chief Justice, and Justica Sir Asatosh 
Mookerji, KT. 

Maharaja Dhiraj Sir BEJOY CHAND 
MOBATAP BAHADUR or Buapwan— 
: PUAINTIFE— APPELLANT 
versus 


KALI PADA CHATTERJEE AND OTHERS 


_ — DEFENDANTS— RESPONDENTS, 

Admission—Hvidence — Admission in maker's interest, 
—Hvidence Act (I of 1872), s. 22—Hindu Law— 
Endowment Image of idol established-~Mutilation of 
tdal—New image consecrated— Whether endowment 
fails— Whether priest bound to worship new image — If 
recliner to do, whether bound to give up endowed 

nd. 

A party cannot use in his favour an admission by 
his predecessor in his own interest. 

Under the Hindu Law, when an image of an idol 
has been mutilated or destroyed, the religious pur- 
pose does not come to an end, that is, the endowment 
is not affected by the destruction or mutilation of tke 
image. The religious purpose still survives and a new 
image may be established and consecrated in order 
that it may be worshipped as intended by the origin- 
al founder, 

Purna Chandra Bysack v. Gopal Lall Sett,8 O. L. J. 
369 at p. 390 and Bhupati Nath Smirititirtha v. Ram 
Lal Maitra, 3 Ind. Oas. 642; 37 O. 128; 10 C. L. J. 355; 
14 0. W. N. 18, relied on. 

The plaintiff's predecessor established an image of 
Shiva in a certain village, and the land in suit was 
made over to the predecessor of the defendants in 
order that the income might be applied for the wor- 
ship of the image. The temple of Shiva was washed 
away by the river and the image was broken to pieces. 
Since that time, the broken image was wor- 
shipped by the predecessor of the defendant. The 
plaintiff recently established a new image of 
Shiva in a newly constructed temple in the same vil- 
lage, but the defendant refused to perform the wor- 
ship of this image. The plaintiff sued the defendant 
for possession of the endowed land: 

Held, that, the defendant was not entitled to retain 
possession of the endowed land which must be de- 
creed to the plaintiff. 

Hurrogobind Raha v. Ramrutnz Dey, 4 O. 67,- and 
Ansar Ali Jamadar v. O. E. Grey, 2 C. L. J. 408, 
followed. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr, Justice Coxe, 
dated January 30th, 1912, in Second Appeal 
No, 1367 of 1909. 


Babus Basanta Kumar Bose and Shorasht 
Charan Mitra, for the Appellant, 

Babus Karunamoy Bose and Ram Chandra 
Majumdar, for the Respondents. 


JUDGMENT. —This is an appeal by the 
plaintiff in a suit whioh has been desoribed 


by the Courts below as a suit of a novel 
description. The defendant is in possession 
of land which originally belonged to* the 
predecessor of the plaintiff, the Maharajah 
of Burdwan. More than half a century ago, 
the then Maharajah established an image 
of Shira and named it Trilokeswar Shiva 
after himself. The allegation of the plaintiff 
is that the land in dispute was made over to 
the predecessor of the detendant in order that 
the income might be applied for the 
worship of the image so established. The 
Maharajah asserts that about forty years 
before the commencement of this litigation, 
the site on which the temple of Shiva stood 
was washed away by the river Bhagirathi, 
that the image itself was broken to pieces, 
that sinca that time the broken image has 
been worshipped by the predecessor of the 
defendant, that the Maharajah has recently 
established a new image of Shiva in a newly 
constructed temple in the same village, and 
that the defendant has refased to perform 
the worship of this image. The plaintiff, 
therefore, asks for relief in the alternative 
in this manner. He prays io the frst 
place that the defendant may be compelled 
to perform the worship of the newly 
established image; in the second place, that 
the defendant may be called upon to provide 
out of the income of the land ia bis pos- 
session the articles necessary for the worship 
of the image, and finally that if the defend- 
ant refused to perform the worship or 
to supply the articles necessary in that 
behalf, a decree may be made against him 
for ejectment, 

The defendant repudiated his liability to 
perform the worship. His case was that the 
land had been granted to his predecessor for 
the worship of his family idols and that 
neither he nor his predecessor was ever 
under any obligation to perform the worship 
of the image Trilokeswar Shiva. The suit 
has been dismissed by all the Courts below. 

On the present appeal, it has been contend- 
ed that, upon the facts fonnd, there is uo 
answer to the claim. The defendant has 
produced an arpannamah executed in his 
favour by his predecessor in 1882. In 
so faras this deed of transfer contains an 
admission by his predecessor, it may be used 
against him. The arpannamah recites that 
the land had been granted by the Maharajah 
of Burdwan to the predecessor of the defend- 
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ant in order that the income thereof might 
be applied forthe worship of his family 
jdols and also of Trilokeswar Shib. It “has 
been argued on behalf of the defendant-re- 
spondent in this Court that this at best in- 
dicates that the dedication, if any, was for 
the benefit of the family idols of the defend- 
ant, as also of the image established by 
the Maharajah. It is answered that the 
defendant cannot usein his favour an ad- 
mission by his predecessor in his own in- 
terest. Under the circumstances, itis clear 
that the property must have been made 
over by the Maharajah to the predecessor 
of the defendant in order that the income 
might bə applied for the worship of the 
image Trilokeswar Shib. The question 
arises whether this trust came to an end 
when the temple was washed away and the 
image was broken. On behalf of the re- 
spondent, it has been contended, on the 
authority of a text of a Haya-sirsha quoted 
and translated in Shastri Golap Chandra 
Sarkar’s Hindu Law, fourth Edition, page 
471, that when an image has been mutilated 
or destroyed, it may be renewed of the 
same material, of the same size and in the 
same plan and that this renewal must be 
made on the second oron the third day. 
In our opinion, this text does not assist the 
contention of the respondent. This text 
shows that when an image has been mutilated 
or destroyed, the religious purpose does not 
come to an end and as pointed out by this 
Oourt in the case of Durna Ohandra Bysack 
v. Gopal Lall Sett (1), the endowment is not 
affected by the destruction or mutilation of the 
image. The religious purpose still survives 
and a new image may be established and 
consecrated in order that it may be worship- 
ped as intended by the original founder. 
Were the contention of the respondent to 
prevail, the endowment would come to an 
end, if, as has happened in this case, the 
land upon which the temple stood was washed 
away by the action of the river. This view 
is not supported by any text or any principle 
of the Hindu Law which has been brought 
to our notice. It is, on the other hand, 
clearly opposed to the principle recognized 
by a Full Bench of this Oourt in the case 
of Bhupati Nath Smriittirtho v. Ramlal 


Mattra (2). If then the endowment was not 
(1) 8 0. L. J. 869 at p. 390, 
(2) 3 Ind. Cas, 642; 10 O. L. J. 355; 37 C. 128; 14 
OSW. N. 18. 
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destroyed when the land upon which the 
temple stood was washed away and the image 
was broken, what has happened since then 
to alter the position of the parties?) The 
defendant is in the same position as if he 
held a service tenure. The land was given 
to him for definite purpose, namely, that he 
might apply the income thereof for the pur- 
poses of the service of the image established 
by the Maharajah. Thatimage has ceased 
to exist and a new image has been installed 
and consecrated by the successor of the 
Maharajah and it has been named after the 
original founder Triélokeswar Shib. It is in the 
same village. There is no conceivable reason 
why the defendant should decline to apply 
the proceeds of the property in the worship 
of the idol. This he has deliberately refused 
to do. The Court cannot compel him to 
perform the worship when he repudiates his 
obligation in that behalf. The only course 
which the Court can adopt under such circum- 
stances is to hold that the service tenure has 
come toan end, and the defendant is not 
entitled to retain possession of the land. This 
is clear from the decision of this Court in 
Hurrogobind Raha v. Ramrutno Dey (3) 
and in Ansar Ali Jamadar v. O, E. Grey (4). 
The result, therefore, is that this appeal 
must be allowed, and the decrees of the 
Courts below discharged; the suit will stand 
decreed, and the defendant must deliver pos- 
session of the property to the plaintiff. The 


` plaintiff will be entitled to his costs in all the 


Courts. 
The claim for mesne profits is abandoned, 


Appeal allowed. 
(3) 4 C. 67. 
(4) 20. L, J. 408. 





CALCUTTA HIGH COURT. 
Civit Runa No. 161 or 1918. 
April 21, 1913. 

Present: —Justice Sir Asatosh Mookerjeo, Kr., 
and Mr. Justice Beachcroft. 
PURNA CHANDRA BANERJEE AND 
OTHERS —PLAINtTIFFS—PeriTiONEeRS 
* versus 
ANANTA KEOT AND OTHERS— DEFENDANTS 


—Oprposits PARTY. 
Dispossession—Trespass, isolated act of—lank, 
possession of—Inability of plaintif to catch fish from 
tank on account of defendant's opposition, whether 
dispossession or act of trespass, 
The plaintiffs sued for damages for fish unlawfally 
caught from their tank by the defendants on March 27 
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1912. The suit was commenced on June 20, 1912. On 
December 27, 1911, the plaintiffs had gone to take fish 
from the tank, but the defendants threw brickbats at 
them and threatened to use force with the result that 
the plaintiffs were not able to catch fish. Before this, 
the defendants had instituted a suit for damages 
against the plaintiffs on the allegation that the latter 
had unlawfully taken fish from the tank but the suit 
was dismissed on November 30, 1911, on the ground 
that the defendants were not in possession of the 
tank, The present suit was dismissed on. the 
ground that on December 27, 1911 the plaintiffs were 
dispossessed as they were unable to catch fish on that 
day, and that, therefore, they were not in possession 
on March 27, 1912, when the alleged cause of action 
accrued: 5 

Held, that the Court below overlooked the 
fundamental distinction between an acb of disposses- 
sion and an isolated act of trespass, and that it must 
be found upon the evidence whether the plaintiffs 
were in possession on March 27,1912, when the cause 
of action accrued. 


Rule against the decree of the Munsif of 
Rishunpur, dated November 27th, 1912. 

Babus Mohint Mohun Ohatterjee and Sarat 
Ohandra Mookeriee, for the Petitioners. 


Babu Hara Prosad Ohatteriee, for the 
Opposite Party. 
JUDGMENT.—We are invited in this 


Rule toset aside the decree of dismissal in a 
suit commenced by the petitioners against 
the opposite party for damages for fish unlaw- 
fully caught from their tank. The case for 
the plaintiffs is that the first defendant was 
originally the tenant in occupation of this 
tank, that he surrendered it on or about the 
18th April 1910, and that since then, they 
themselves have reared fish in the tank and 
have been in possession thereof. The case 
for the defendants is that the plaintiffs are 
not the owners of the tank, that they them- 
selves are the proprietors and that they have 
been in possession throughout. The Small 
Cause Court Judge has dismissed the suit on 
the ground that the plaintiffs have failed to 
prove what they were bound to establish, 
that they were in possession of the tank at 
the date of the institution of the suit; and in 
support of this position, he has relied upon 
the case of Lep Singh Khasia v. Nimar Khasia 
(1). This view is clearly unsustainable. 
The plaintiffs are entitled to succeed in their 
claim tor damages, without proof of their 
title, if they establish that they were in 
possession of the tank atthe date when the 
cause of action arose, thatis, at the time 
when the defendants are alleged to have 


unlawfully taken fish from the tank, Now, 
(1) 21.0, 244. 
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according to the plaintiffs, their cause of 
action arose on the 27th March 1912, that is, 
the firat occasion on which the defendants 
caught fish, the defendants aro alleged to 
have taken fish also on three subsequent 
days, namely, 3lst March, 14th April and 
15th April 1912. The suit was commenced 
on the 20th June 1912, The plaintiffs must 
consequently establish their possession on the 
27th Maroh 1912 In this connection, the 
Small Causa Court Judge has held that an 
incident, which took place on the 27th 
December 1911, constituted dispossession of 
the plaintiffs. In our opinion, he was clearly - 
in error in the view he took of the legal effect 
of that incident. On that date, the plaintiffs 
or their men went te tase fish from that 
tank, the defendants threw brickbats at 
them and threatened to use force, with the 
result that the men of the plaintiffs were 
not able to catch fish. This clearly does not 
by itself constitute dispossession: The 
Small Cause Court Judge has overlooked 
the fundamental distinction between an 
act of dispossession and an isolated act of 
trespass. It must further be remembered 
that the defendants instituted a suit for 
damages against the plaintiffs on the 
allegation that the latter had unlawfully 
taken fish from the tank, that suit was 
dismissed on the 80th November 1911 on 
the ground that the defendants were not 
in possession of the tank. That decision 
furnishes evidence that the dispossession 
of the plaintiffs, if any, was later than the 
incident on which that suit was based. 
The Court below has not properly considered 
all these matters, nor has it come to any 
finding as to the truth of the allegations of 
the defendants that they had been in posses- 
sion of the tank by rearing and catching fish 
during the years 1910 and 1911. The judg- 
ment of the Small Cause Court Judge is, 
consequently, erroneous in law. 

The result is that this Rule is made 
absolute, the decree of the Court below set 
aside and the case remanded to that Court in 
order that the Judge may find, upon the 
evidence on the record, whether the plaintiffs 
were in possession on the 27th March 1912 
when the cause of action accrued. The costs 
of this Rule will abide the result. We 
assess the hearing fee at one gold moher. 


Rule made absoluts, 


o 
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CALOUTTA HIGH COURT. 
[| SPECIAL BENCH. 
Tue Ameiva Bazar PATRIKA OONTEMPT CASE. 
June 30, 1913. 
Present:— Sir Lawrence Jenkins, KT., 
Chief Justice, Justice Sir Harry Stephen, Kr., 
and Justice Sir Ashutosh Mookerjee, Kr. 
Tut GOVERNOR or BENGAL m 
: COUNCIL 
versus 
MOTI LAL GHOSH, tae EDITOR AND 
MANAGER AND TARIT KANTA BISWAS, 
THE PRINTER AND PUBLISHER OF THE “AMRITA 
Bazar PATRIKA.” 

Contempt of Court—Criminal offence—Comment on 
pending case—Offence to be proved by legal evidence— 
Statement resting on information and belief, no legal 
evidence-—Materials on which application for summary 
process for contempt, not to be amplified by other mate- 
rials — High Court—Jurisdiction—Power of High Court 
to commit for contempt of Mofussil aagistrate—Oom- 
ment on case pending before Mofussil Magistrate— 
Oomment in newspaper published in Calcutta —Re- 
monstrating against universal heuse-search—Protesting 
against harsh treatment of accused —Deprecating Police 
methods—Request that case should not be tried by 
Magistrate—Appeal to Government's recognised fairness 
—Whether contempt of High Court—Interjerence with 


due administration of justice—Deterring witnesses from 


giving evidence—Oomments on pending cases deprecated 
--Summary process of contempt—Technical contempt of 
Court not enough—Substantial interference with ad- 


ministration of justice necessary. r 


A contempt of Court for making comments in a 
newspaper on a pending case, is a oriminal offence, 
and no person canbe punished for it unless that 
offence be proved by legal evidence. 

In re Pollard, L. R. 2 P. ©. 106; 5 Moore P. O. (n.s.) 
111; 16 Eng. Rep. 457, relied upon. 


The connection of the accused with the impugned 
articles in the newspaper must be shown by legal 
evidence. A statement resting on information and 
belief is not legal evidence in such a case. 

_ Reg. v. Stanger, L. R. 6 Q. B. 352; 40 L. J. Q. B. 96; 
24 L. T. 266; 19 W. R. 640, followed. 


Therefore, where an application for a Rule to show 
canse why if. should not be committed for contempt 
of Court as the Editor and Manager of a certain news- 
paper for making comments in that paper on a pend- 
ing case, was made on affidavits which alleged that 
M. is the Editor and Manager of that paper to the 
information of the deponent, and that when the 
serving officer went to the office of the Newspaper..to 
inquire for M., the Editor and Manager, the Sub-Editor 
said that the Editor and Manager was in Darjeeling: 

Held, that the application against M. should be 
dismissed on the ground that there was no legal evi- 
dence that ke was the Editor and Manager of the 
paper. 3 


It was also alleged that in a certain other pro- 
egeding in the High Oourb, M. being charged as the 
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Editor and Manager of the newspaper, he did not 
deny being Manager and it was suggested that in the 
present case there was no denial by M: 

Held, that if-the materials on which the application 
was mado, did not justify that which was the essential 
fact in the case, it could not be amplified by other 
materials, and that a man in a oriminal proceeding 
need not deny that which is not logally proved against 
him. 

The High Court has no jurisdiction to punish as an 
offence in a summary proceeding conduct in relation 
to a proceeding in the Mofussil Criminal Court, such 
as commenting on a case pending before that Court, 
as such jurisdiction is not inherited from any of the 
three abolished Courts—the Supreme Court, the 
Sudder Dewany and the Sudder Nizamat Adalats—and 
is not vested in the High Oourt by the Charter Aot 
of 1861 or the Letters Patent under that Act, and as 
such conduct is not contempt of the High Court, 
and the High Court’s power of superintendence over 
the Mofussil Courts does not imply any power of 
protecting those Courts from improper interference. 

Rew. v. Davies, (1906) 1K. B. 32; 75 L. J. K. B. 104; 
93 L. T. 772; 22 T. L. R. 97; 54 W. R. 107 and In re 
Venkst Row, 12 Ind. Cas, 293; 10 M. L. T. 203; 12 Cr. 
L. J. 525; 21 M. L. J. 882, discussed. f 

Some of the articles relating to the pending case (1) 
remonstrated against universal house-searches, (2) 
protested against the harsh treatment of those arrest- 
ed, (3) deprecated certain methods attributed to the 
Polica, (4) requested that the case should not be 
tried before a Special Magistrate as a conviction by 
him would not command public confidence, and (5) 
appealed to the recognised fairness of the Govern- 
ment accompanied with advice: 

Held that, uo suspicion of contempt of the High 
Court was to be found in the first, second and fifth of 
the topics even if there be involved in them what the 
prosecution alleged to be the inexcusable effrontery of 
presuming to offer advice to the higher authorities; 
that the fourth topic showed that the writer knew very 
little about what he was discussing, for the case could 
not be tried and the accused convicted by a Special 
Magistrate, as their trial in the normal course could 
only come before a Sessions Judge sitting with asses- 
sors and against such a tribunal not a word had been 
said, and that there was nothing in the discussion of 
this topic that was in any degree a contempt of the 
High Court; that as to the third topic, although 
indiscriminate attacks on the Police are to be 
deprecated, there was nothing in the articles showing 
acontempt of the High Court; and that the only 
ground on which it could be suggested that there had 
been a contempt of the High Court, an interference 
with the due administration by it of justice, would be 
if it could be shown that witnesses might have been 
deterred from giving evidence by roason of this attack 
on Police methods or of anything contained in the 
articles. 


The propriety of abstaining from comments on 
pending cases in whatever Court they may be or 
whatever stage they may have reached, pointed out. 

In order to justify recourse to the summary process 
of contempt, it is not enongh that thera should bea 
technical contempt of Court; it must be shown that it 
was probable that the publication would substantially 
interfere with the due administration of justice, 
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O'Shea v. O'Shea, 59 L. J. P. 47; 15 P. D. 59at p. 64; 

62 L.T. 718; 88 W. R. 374; 17 Cox. O.C. 107; McLeod v. 

Bt. Aulyn, (1899) A. O. 549; 68 L. J. P. 187; 48 W.R, 

` 173; 81 L. T. 158; 15 T. L. R. 487; Plating Qo. v. Far- 

quharson, 17 Oh, D. 49; 50 L. J. Oh. 408; 44 L. T. 389; 

29 W. R. 510; R. v. Gray, (1900} 2 Q.B. 36; 69 L.J. 

Q. B. 502, 64 J. P. 484, 48 W. R. 474, 82 L. T. 534, 16 

T- L. R. 305 and R. v. Doolan, (1907) 2 I. R. 260, relied 
upon. 


FACTS.—Application calling upon the ac- 
cused to show cause why they should not be 
committed for contempt of Court. The 
alleged contempt consisted in the publication 
in May 1912 of a series of articles in the 
columns of the “Amrita Bazar Patrika,” 
commenting on the case of Emperor against 
Girindra Mohan Das and others, better 
known as the Barigal conspiracy case, which 
is now proceeding before Mr. Nelson, Addi- 
tional District Magistrate of Barisal. 


The following are the articles complained 


against, . 
Exhibit A, 
“A.B. PATRIKA” MAY 19. 


It is impossible to describe in words 
the depth of the panic and alarm which 
has overtaken Bengal, specially Bast Bengal, 
owing to the renewed and vigorous activity 
of the Police in making house-searches and 
arrests. The people have begun to feel that 
they are passing through the same troublous 
times that they did two years bafore, when 
the authorities saw spectres of sedition in 
every bush and house-searches became the 
order of the day. It is the easiest thing 
in the world for one standing on the ter- 
race ofa house, to advise passers-by not 
to be afraid of a wild animal at‘large just 
as the Anglo. Indian papers are declaring 
with all the emphasis they possess that the 
innocent have nothing to fear. But surely 
that can hardly console the people with theic 
past and present experiences, -Hundreds 
of houses bave been searched needlessly, 
ereating unnecessary unrest in the country 
which a little judgment and tact on the 
part of the authorities might have avoided. 
Here is an extract from the speech of Babu 
A. K. Dutt, delivered at the last Provin- 
cial Conference, which will explain the 
situation: — 

“The anarchists and the dacoits, who have 
cf late grown to be such a terror to the 
country, have beena pest of which both 
the Government and the people should do 
all they can to get rid. But in trying to 
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find out anarchists and dacoits, our Police 
officers have in certain cases succeeded in, 
subjeeting to the indignity, worry and harass. 
ment of a honse-search quite a large 
number of quiet and law-abiding people and 
creating in their minds anew, a feeling of 
disgust, disquietude and alarm. Fifty houses 
were searched recently in Backergunge and 
most of the searches have furnished no clue. 
Presumably there was no justification for 
them. These searches served only to irritate 
the people and slacken the hold of the Go- 
vernment on their minds.” 

Let the guilty be arrested and punished 
by all means; but surely no innocent man 
should be punished along with them. It is 
unfortunate that the Head of the Govern- 
ment should be now at Darjeeling instead 
of being in Dacca, Heaven knows what 
terrible fate is in store for the people. That 
being so, the Police should never be given. 
a blank cheque to do what they think 
proper to collect materials for starting a 
conspiracy case. On the contrary, the in- 
terests of both the ruled and the rulers de- 
mand that all possible care should be taken 
that all the acts of the Police in this con- 
nection should be scrutinized by the Go- 
vernment itself before they are given effect 
to, and the more so because their conse- 
quences so vitally affect the people. We ex- 
pressed a hope in our last that the present 
accused should not labour under those dig- 
advantages that the accused did before, The 
following telegram from Dacoa will show 
that our apprehension on this account was 
not based on a myth: 

“Pleader Babu Srish Chandra Chatterji 
moved to-day a petition before the Digtriat 
Magistrate of Dacca on behalf of Norendra 
Mohan Sen, recently arrested under section 
121A, in connection with .the Barisal con- 
spiracy case, to the effect that, after the 
arrest of Norendra on May 15th he was 
taken into the Court lock-up where he 
was photographed, It ig alleged in the poti- 
tion that the photograph is only intended 
for fabricating evidence of identification, 
The Magistrate has referred the petition to 
the Superintendent of Police to report why 
and under what circumstances the photograph 
has been taken.” z 


Exhibit B. 
“A, B. PATRIKA,” MAY 20. 
We invite the special and immediate 
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attention of His Excellency the Governor to 
some very remarkable disclosures - made 
against the Police in Hast Bengal in connec- 
tion with the recent arrests at Barisal. 
Thus, in connection with the conspiracy 
case there, a petition was filed on behalf 
of Norendra Mohan Sen, one of the ac- 
cused, alleging that after bis arrest on the 
15th, he was taken into the Court lock-up 
where he was photographed. It was fur- 
ther alleged in the petition that the photo- 
graph was taken for the purpose of fabricat- 
ing evidence of identification. The Magis- 
trate is reported to have referred the peti- 
tion to the Superintendent of Police to report 
why and under what circumstances the photo- 
graph had been taken, Now thisis a very 
grave allegation in all conscience. In the 
first place, why is facility still allowed to 
the Police to goto the Court lock-up and 
have anything to do with the under-trial pri- 
soners, whether for taking photograph or any 
other purpose? Have not there been quite a 
crop of cases showing the ugly abuses result- 
ing from the Police being afforded such 
facilities? Unless this practice is imme- 
diately put a stop to with a firm hand, no 
other reforms, however well-meant, will 
check the evil. 

Then, there can be bat one interpretation 
of the motive if the phstograph has really 
been taken, víz., that given in the petition 
of Norendra. It cannot be that the Police 
are so much enamonred of the accused that 
they want to preserve his likeness as a 
keepsake, or that they are acting as match- 
makers and so want to send a photo of 
the groom to his prospective’ bride or her 
relatives. On the other hand, the fact that 
a ‘number of Police victims slipped out of 
their hands in some political cases cf the 
past few years ou the ground of want of 
identification, goes only to emphasise that 
interpretation. 


Lastly the pablic ought to protest strong- 
ly against the Superintendent of Police 
being solely deputed to inquire into and 
report on the matter. One can very well 
picture the procedure. “Well Inspector so» 
and-so—here is such and such allegation 
against you in the petition of Norendra. 
Now, did you take his photograph as al- 
leged”? “Of course not Sir, it is all a 
lie, Sir” guswers the Inspector, the very 
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pisture of injured innocence. The report of 
the Superintendent and the action of the 
trying Magistrate after that may be easily 
imagined. 
Exhibit C. 
“A. B. PATRIKA,” MAY 21. 


We do not know on what basis they are 
going to have another conspiracy case which 
will not only throw Hast Bengal into a 
most undesired state of agitation but dis- 
turb the present tranquil atmosphere of 
the country in general. There was a time 
when the higher authorities did not lightly 
allow any Police suggestions or the sugges- 
tions of the Local authorities to prevail in 
order to inaugurate any state prosecution 
for any alleged political offence. In fact no 
such prosecution in former times could be 
set on foot without the sanction of the Gv- 
vernor-General in Council and without the 
opinion of the Advocate-General. But now it 
seems there is hardly any check to the na- 
tural tendeney of the Police to show activity, 
vigour and zeal on grand scale and thus 
demonstrate that they are big enough for 
any would-be big things. The Conspiracy 
Act has created offences which surely it was 
not the intention of the Government to 
make serious use of on every and all occa- 
sions, without any consideration of the 
general panic, disquietude and feeling of in- 


_ security which may be caused thereby. 


“A. B. PATRIKA,” MAY 21. 

We beg to draw the attention of His Ex- 
eellency Lord Carmichael to the following 
telegram from Barisal:— 

“Barisal, May 19. 

“Application was made on behalf of accus- 
ed Sasonka Mohon Ghosh, who was arrested 
towards the end of March last at Manipur, 
for copies of petition of complaint, sworn 
deposition of complainant and the (Gov. 
ernment sanction, but it was refused. 
The case has been fixed for hearing on the 
26th instant.” 

The above confirms what we apprehended 
from the beginning, viz., that the old methods 
of conducting the prosecution of some poli- 
tical cases adopted in the dark days and now 
well nigh forgotten would be revived, and be 
followed and, it needs hardly be told, they do 
unmitigated mischief all along the line. In 
fact they create needless alarm and anrest 
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among the peaceful and law-abiding people 
which should be avoided by all means in the 
interests of good administration. 

Nor is this all. The following piece of 
news has been published in the Dacca paper, 
‘Herald”:— 

“A detachment of Gurkha Military Police 
about two hundred strong led by their 
European Captains patrolled the Dacca 
streets on Friday morning in accompaniment 
of bands. The men were fully armed and 
marched four abreast.” 

The Dacca paper makes the following per- 
. tinent remarks on the above:— 

“When in course of Thursday information 
began to come in from all quarters of Hast 
Bengal that. simultaneously searches were 
going onin scores of places, we had the news 
too that the authorities everywhere were 
showing an amount of nervousness which 
happily for all concerned we have missed 
in these districts now for over a year. We 
had also fogotten, like a disagreeable vision, 
what actually took place in those troubled 
times. But the people of Dacca were on 


Friday morning startled to find a detachment, - 


two hundred strong, of fully armed Gurkhas 
patrolling the principal thoroughfares of the 
city. Dacca was not the only place which 
shared this honour. Again, we understand, 
to guard the youngmen who had been arrest- 
ed, sentries were always patrolling with fixed 
bayonets. What could such nervousness 
mean? Was it the outcome of the same 
frame of mind of officials which we were 
quite familiar with at a time of which the less 
said the better? 

“We will make the position still more 
clear. Were these steps taken because the 
local officials wanted to impress a few 
thousandBengalees who do not possess any arm 
beyond a stick which may not be more than 
an inch in diameter and more than 3 feet 6 
inches in length, with the mightiness of the 
British arms? That would be the absurd 
remedy for an absurd necessity. The need 
for such a step can only be the outcome of a 
fevered or perverse brain. And the evil 
of the thing does not end there,” 

The incident proves unmistakably that 
the Dacca authorities, who have been en- 
trusted with the conduct of the alleged cons- 
piracy case, have began to smell sedition 
every whera and have thus got nervous. And 
surely they, who have apparently lost the 


„critical juncture. 
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balance of their minds, are not the fittest 
parties to be entrusted with such a respon- 
sible task as the starting of the conspiracy 
case, considering the momentous and far- 
reaching issues it involves. We entreat, 
we beseech Lord Oarmichael to take the 
leading strings out of the hands of those 
who are betraying their own weakness so 
hopelessly. As their ma bap, they look up 
to him for the needful protection at this 
Who knows that -this 
unfortunate prosecution would not have been 
started, or at least would not have been 
initiated with such needless severity, had 
His Excellency been on the spot just now? 
We yet hope His Excellency’s departure for 
Dacca will be expedited, and that his advent 
there will be signalised by a return toa 
soberer frame of mind on the part of the 
unnerved local authorities. 


Exhibit D. 
“A. B. PATRIKA,” May 22. 


Tre ALLEGED Barisal CONSPIRAOY UASE. 

Three weeks ago, we first heard of the 
alleged Barisal conspiracy case from a 
very high official. Our informant himself 
was not guite sure of the correctness of his 
information which was based on rumour, 
though it seemed to him to be a well-founded 
one. He inquired of us if we knew anything 
about the matter, and we pleaded ignorance. 
We, however, told him that such a thing 
could not happen, so long Bengal was under 
the control of a (Governor like Lord 
Carmichael, for His Excellency would 
never allow the peace of the Province to 
be disturbed, which he has established by 
his tact, judgment and ardent sympathy. 
But it is now clear that we proved a false 
prophet; and our deep disappcintment at the 
institution of the case may better be imagined 
than described, 

Fancy the sensational and terror-striking 
character of the present movements of the 
Criminal Intelligence Department. A num- , 
ber of the alleged accused were not hiding 
themselves like criminals but moving in so- 
ciety as honest people. One of them, we 
are told, is a Head Master of a High School 
who was proceeding home to enjoy his 
summer holidays and was arrestedin a rail- 
way train. Another, a school Pundit, was 
arrested while attending on his sick rela- 
tions, A boy reading inthe second olass of 
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the Sitakund School is also under Police cus- 
tody; and so is another boy who is a stu- 
dent of the Campbell Medical School living 
in Serpentine Jane, Calcutta. And so on. 
If these men and boys were really members 
of a dangerous conspiracy, it is reasonable 
to suppose that the fact would have oozed 
out and the school authorities or committees 
would have never permitted them to hold 
responsible posts or read in any Aided or 
Government Schools. And why were they 
arrested clandestinely and put in hajat, 
without their or their friends’ knowing any- 
thing of the nature of the evidence the Police 
has got against them? Such a procedure is 
bound to unsettle the public mind. 

Mark then the sense of proportion and 
propriety of the O. I, D. officials. The ac- 
cused, consisting of a few unarmed Bengalees, 
all under Police custody, were each of 
them surrounded by a separate batch of 
armed Gurkhas! Was not this military de- 
monstration perfectly unnecessary and quite 
ridiculous? We also learned that some of the 
accused were brought from Chittagong and 
Noakhali, etc., to Barisal handcuffed and tied 
with a rope from behind. Why this needless 


cruelty? Are the suffragist conspirators be- 


ing treated in this fashion in England? The 
only object it served was to strike terror 
among the people, which certainly is not 
calculated to evoke their affection for the 
administration. 

Fancy also the accused, including a school- 
boy reading in the second class, charged with 
waging war against the King! Did they 
conspire to attack Fort William with Maxim 
Guns and Gatlings? 

`- Ponder, again, on the wide spread nature 
of the alleged conspiracy. It extends from 
Chittagong to Calentta. Houses in various 
parts of Backergunge, Dacca, Chittagong, 
Noakhali and Caloutta have been searched, 
and we have no doubt other districts will 
in due course come in for their share of 
trouble. And one wonders if a Jarge num- 
ber of people, if not the whole nation, will 
gradually be sought to be implicated in the 
conspiracy, and the whole country turned 
upside down! 

What is most incomprehensible to us is, 
why should the accused Bhadraloke dacoits 
be dealt within a different manner from 
the professional dacoits? A dacoit is a da- 

coit, whether he belongs to a respectable or 
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a criminal class. The country is not sought 
to be convulsed by the display of military 
force or house-searches, when ordinary da- 
coits are hauled up by the Police; nor are 
they tried by a Special Magistrate, Why 
could not this procedure be also adopted in 
regard to Bhadralokes, when they are charged 
with dacoity or any other serious crime? 
Andis it not unfair and unjust that an 
accused should be treated as a criminal of 
the worst type before he is puton his trial 
and convicted? Why should the defendants 
in the present case, ab least such of them 
against whom there is no positive evidence, 
be hand-cnffed, or refused bail, and made 
to rot in Jail before they have been found 
guilty? 

We appeal to Lord Carmichael to go 
through the Police papers himself and study 
the matter with that serious and undivided 
attention which it deserves. Indeed, he 
has a grave responsibility in this connection, 
If His Excellency is convinced that a prima 
facie case has been made out, the accused 
must stand their trial. But in that case, 
every facility should be given to them 
to defend themselves. Theodds are heavily 
against them. The prosecution will be back- 
ed by the unlimited resourcesof the Govern- 
ment; but the poor wretches in the position 
of the defendants are. not only without 
friends or funds, but their personal liberty 
has been taken away froni them. The fight 
is thus most unequal, and the Government 


‘should give them very reasonable opportunity 


to clear their characters, if they are innocent. 
If we are correctly informed, in England the 
State provides legal help for undefended 
accused in important cases. Why should not 
our Government also follow the same generous 
policy by which it would raise itself in the 
estimation of the public? 

We trust there is no truth in the rumour 
that the accused will be tried by o Special 
Magistrate at Barisal, The prosecution will 
then have everything in its own way, and 
the defendants will be placed at a cruel 
disadvantage, The case should come before 
the Special Tribunal of the High Court, an 
institution which was created solely for the 
trial of this kind of cases; and, by making 
this arrangement, the Government will only 
do a bare act of justice to the accused. It 
should not also beforgotten that, if they 
are tri€d and convicted by a District Magis « 
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trate, his decision will not command that po- 
pular respect and confidence as that of three 
learned Jadges of the High Gourt constituting 
thé Special Tribunal. 

Lastly, we beg to remind our Governor 
of the noble policy followed by Lord Hurdinge 
in connection with the Khulna dacoity case. 
When the Viceroy proposed that the accused 
in that case should be set free under certain 
conditions, Sir Edward Baker and his 
advisers vehemently opposed the idea. 
They represented that if the accused were 
not adequately punished, that is to say, not 
transported or sentenced to long terms of 
imprisonment, they would again commit 
dacoities or adopt anarchist methods 
and make it impossible for the Police 
to keep the peace. Lord Hardinge over- 
ruled them and compelled Sir Edward’s 
Government to withdraw the prosecution. 
And what was the result? The so-called da- 
coits involved in that case, are now 
honest and useful members of society. We 
trust, if the accused in the present case are 
found’guilty, they will also be treated as 
first offenders and given an opportunity to 
show that if they had committed an 
offence under circumstances over which 
they had no control, they were yet not so 
depraved as not to be able to lead an honest 


life again, 
Exhibit E. 
“A. B. PATRIKA”, MAY 24. 


We have received the following message 
from the Chief Secretary to the Government 
of Bengal, Darjeeling, regarding the alleged 
photographing of Narendra Nath Sen, an ac- 
cused in the hajat:— 

“With reference to the editorial remarks 
in the issues of the ‘Amrita Bazar Patrika’ 
ofthe 20th and 3lst May 1913, regarding 
the alleged photographing of one Narendra 
Nath Sen, the Chief Secretary to the Govern- 
ment begs to inform the Hditor that it is not 
correct that any photograph of Narendra Nath 
Son was taken.” 

We thank the Government for taking 
prompt action upon the matter, immediately 
after its publication in the “Patrika.” 

The “Statesman” is fretting and foaming 
fariously at ihe outrageous conduct of the 
Indian section of the Press. And what is 
the sum-total of its offence? Why, it is no 
less grave than (a) deploring the recrudes- 
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cence of promiscuous house searches in East- 
Bengal followed by the initiation of a crop 
of prosecutions under the Conspiracy Law and 
(b) imploring His Excelleney the Governor to 
take the leading strings in his own hand and 
divest the same of all needless harshness 
and stringency which is tantamount to 
prejudging them as guilty before the trial. 
No doubt, these are very grave sins in the 
eyes of our contemporary and the Indian 
Journals are accused of ‘expressing au opini- 
on respecting theinnocence or guilt of the 
persons charged”. The baby-like simplicity 
of sugh statements would be amusing, if they 
were not mischievous. 


When persons are indiscriminately arrested 
and their houses searched and turned topsy- 
turvy, when they are bound and pinioned 
like the most hardened felons, when tiey are 
surrounded with armed Police and Garkhas, 
when their legitimate applications for being 
furnished with the copy of complaints and 
Government order sanctioning their prosecu- 
tion are summarily rejected, and their prayer 
for bail refused, then they are not prejadiced, 
then they must be taken as being treated with 
an open mind and most fairly. All these, 
this baby, in the plentitude of its naivette, 
seriously maintains, are perfectly, just and 
proper and only a fore-taste of the “fair trial” 
that is awaiting them. But as soon as the 
public, who from bitter past experiences 
know how prosecutions initiated with such 
temper and needless severity are conducted, 
and terminated, pray for a more clement 
and less severe treatment of the accused 
unless they are proved guilty, itis then that 
the offence of prejudging is perpetrated! 

Again when people, who, from a like bit» 
ter experience in numerous past political 
cases, remember the difference in trials by 
a Special Magistrate and a Tribunal consti- 
tuted from among the High Court, and pray 
for the better and higher foruam—and that 
under the law in force—they are charged 
with thwarting the course of justice. - But 
every paity to whom truth is of some value, 
who is not blinded by bias and perversity, 
and who had an opportunity of studying the 
course of trials in the Courts of the so-called 
“Special Magistrates,” will readily see how 
far the apprehension that in such cases “the 
Police have everything their own way” has 
any foundation or not. This, however, is 
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now a matter of history and the newspaper 
files of the past few years will show its truth 
br otherwise. A 

Even Mr. Weston, one of the “States- 
man’s” heroes, had to admit, in his cross- 
examination in the Midnapur Damage Case, 
that one of the methods he did not hesitate 
to adopt was to arrest suspected persons, 
keep them in kajat and then collect evidence 
against them. Here are his exact words as 
reported in the Press:-— 

„Mr. Dutt asked Mr. Weston?— 

Whether bis idea was in a case of this 
nature, men should be first arrested and put 
in kajat and then evidence against them 
should be collected.” 

In reply, Mr. Weston said: 

‘That is correct, except that not only would 
one collect evidence against them but in- 
quire if there was evidence against them or 
for them.’ 

‘And that according to your opinion,’ con- 
tinues Mr. Dutt, ‘must be done after putting 
them in ‘kajat? ” 

‘Tn a case of this nature, yes’ replied Mr. 
‘Weston. 5 

And this “agu lath pichhu bat” method is, 
no doubt, the “Statesman's” ideal of a “fair 
trial!” Butitis not the ideal held up at 
least by the jurisprudence of the country of 
which he claima to be a product and the best 
traditions of which he has so completely 
managed to forget. 

Let us put a question. Who are they that 
are being affected by the repeated dacoities 
in the Province? Not tho “Statesman” or 
any of his friends and relatives? The 
“Statesman” office was never broken into 
by dacoits nor does he, for aught we know, 
own any properties, self-acquired or ances- 
tral, in the tracts infested by these dacoits. 
It isthe helpless and disarmed people of 
Bengal. Howis it, then, that the very 
same people are expressing greater appreben- 
sion of these Police searches and arrests, 
these trials by Special Magistrates than the 
dacoits themselves? The toad under the 
harrow knows exactly where each footmark 
goes, and if the apprekensions of the party 
affected afford any criterion, one need not go 
far to explain their genesis. It is the people 
who are doubly affected, firstly by the 
dacoities and secondly by the misguided and 
executive zeal, that are praying for mercy 
and clemenoy from a Governor whom they 
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know to be blessed by Providence with a 
wise head and a kind heart. What business 
have unconcerned and unaffected outsiders 
to come in the way and muddle the’ wells 
of popular prayers with the stick of mis- 
representation? 

How short memories some people have! 
Let us consider the following passage of the 
“Statesman” in this connection: — 

“It is inconceivable that they will not re- 
ceive a fair trial, and that ample opportunity 
will not be afforded them for preparing their 
defence. The Police authorities, who have 
caused the arrests Lo be made, and who will 
be called upon to substantiate the charges 
which they may bring forward, have accept- 
ed a serious responsibility, but Lord Carmi- 
chael would take upon himself a still graver 
ong if he summarily directed the abandon- 
ment of the proceedings and the release of 
the accused.” 

What awful presumption! What supreme 
confidence in the infallibility and immacu- 
lateness of the lower executive! And yet 
this very votary sang in quite a different 
tone which is still ringing in the public ears 
when an object of warm affection was passed 
over in the matter of a public appointment. 
Then the cup of righteous indignation was 
brimming over and the most bellicose 
epithets were hurled against executive 
officers much more highly placed. But 
perhaps the “Statesman” would have the 
public believe that the higher executive is 
more irresponsible and more prone to vagas 
ries than the Mofussil Polica who embody 
the quintessence of all ideas of responsibility, 
justice and fair dealing. Alas, that the 
uncompromising and relentless critic of the 
slaughterers of Mr. James (at the altar of 
Mr. Hornell) should allow his rigid ethics 
sucha terrible backsliding because those 
affected in the present case are only Indian 
people! 


“A. B. PATRIKA,” MAY 24, 


Compare the zealous activities of tha 
Police in regard to the alleged conspiracy 
case, which has turned Barissl topsy turvy 
with the official attitude about tho Maragati 
Dasoity Case, and what a contrast do they 
manifest? Here are the particulars of the 
dacoity: On the night of 30th Falgoon last, 
there was a dacoity in the honse of one 
Madhu Sudan Karmekarin Maragati village, 
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Gournadi Police station (Barisal). The 
dacoits assaulted the inmates of the house 
and successfully “carried off a booty consist- 
ing of gold and silver. The next day, 
Madhu being ill, his brother Nabin Chandra 
gave information to the local thana. In his 
first information, he said that the wife of 
Madhu had struck one of the dacoits and 
there were marks of blood in the house. A 
Police inquiry followed and, in due course, 
the inquiring Police submitted a report, and, 
as the result, one man by name Saijuddi 
Karikar has been committed to the Sessions. 
As the case is swb-judice, we make no com- 


ment on it. 
Exhibit F. 
“A. B. PATRIKA,” MAY 26. 


Tue “Consprracy” Cases AND THE 
ae 
STATESMAN.” 


So the “Statesman” has unearthed one so- 
called Indian newspaper supporting its 
astounding allegation that some of the Indian 
dailies are prejudging the conspiracy case. 
Wo read: — 


“It is satisfactory to find a Bengalee journal 
protesting in its editorial columns against the 
practice adopted with impunity by certain 
Calcutta papers of commenting on cases 
which are sub judice. “How little Indian 
journals of the present day realise their res- 
ponsibility,’ says the ‘Indian Mirror,” ‘ig 
evident from the comments which are ap- 
pearing in some of our contemporaries on 
the Barisal conspiracy case.’ This case is 
to comeup for trial shortly, but the critics 
in question have already passed their judg- 
ment on it, This is, we are afraid, obstruct- 
ing the course of justice. The facts of the 
cage are not known to the public; and only 
a Oourt of law is competent to sift and 
analyse them at the present stage. The 
time-honoured custom of not commenting on 
a case that is sub judice seems to be lament- 
ably ignored.” 

A grosser mis-statement of hints cannot be 
conceived. Far from commenting on a sub 
judice case, what the Indian newspapers are 
doing is simply to help the Government by 
bringing the popular views of the matter to 
its attention. If tne Indian newspapers,— 
at least the responsible section of it,—sit 
with folded hands at this juncture without 
any attempt to apprise the Government of 
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the correct views and apprehensions of the 
people, then they have simply no right to, 
exist. Norcan an enlightened Government’ 
like onrs afford to ignore the feelings of the 
people. Since these searches and prose- 
cutions are intended to benefit the people 
more than the Government, no one out- 
side Bedlam can contend that the views 
and apprehensions of the chief party con- 
cerned are a negligible factor. If the 
people apprehend that the accused will 
be put under great disadvantages in cases 
like the present unless they are tried by 
the Special Tribunals, who is responsible 
for such an apprehension? Is it the 
apprehending party or those whose pre- 
vious attitude and decisions have engendered . 
such an apprehension based on their bitter 
experiences in the past that is to blame? 

Past experience is the basis of all ap- 
prehension or hope, action or inaction, 
That is the rule all over the world under 
normal circumstances. “Man is a being 
looking before and after” says the grzatest 
of the poets of the country in which the 
“Statesman” claims his birth, The 
legislators base their statute on past ex- 
perience, the physician modifies his treat- 
ment on past experience, the scientist and 
the philosopher ground their theories on 
past experience, the statesman frames his 
measures and policies on past experience, 
and is it such a grave asain for - the 
suffering public to base their ap- 
prehensions on their past sufferings ? They 
cannot legislate, they cannot shape or 
modify the administrative measures or policy 
of the country, and a timely expression of 
their apprehension and humble submission 
of suggestions are the only things they 
are permitted to do. And are they the 
friends or the enemies of the country 
who want to deprive the people of this slight 
privilege also P 


In this connection, we invite attention 
to the correspondence published elsewhere 
on the subject. It comes from a Mofussil 
lawyer who may be credited with a good 
experience of the criminal administration 
of justice in the Mofussil. It has some plain 
home-truths that throw much light on the 
intense anxiety of the Police to have suca 
cases tried by the thoroughly executivized 
Magistrates in the Mofussil,—anxiety the 
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amount of public confidence in those tribu- 
nals.’ Ib also gives good reasons why cases 
like the present should be tried by the 
Special Tribunal—a Tribunal, we may 
remind the “Statesman” and others of 
his ilk, whichis the creation neither of 
the -“Patrika” nor of the “Bengalee”, nor 
of the Mofuassil lawyer nor of the Oon- 
gresswallah, but of the Supreme Hxecative 
Government. Indeed, if one only cared 
to open the old newspaper files and com- 
pare the percentage of convictions of the 
accused in political cases obtained . respec- 
tively in the Courts of the Special 
Magistrates and the Special Tribunals, the 
reasons both of the Police anxiety as well 
as of the public apprehension will be 
manifest. We would also humbly ask His 
Excellency the Governor to have the figures 
before him and compare them before setting 
his seal of approbation on whatever is urged 
by the local executive. 

But let us explain here that we are 
urging for a trial of the cases by the 
Special Tribunal, not because it is an 
ideally perfect Tribunal, but because a 
judgment given by three learned Judges of 
the High Court will carry much more 
public confidence than that of a Mofussil 
Magistrate steeped to saturation point in 
executive predilections. Indeed, as we 
pointed oub at the time the Special Tribunal 
was constituted, it has its flaws inasmuch 
as the accused tried by itis deprived’ of 
the benefit of a Jury trialas well as of an 
appeal. But still it is always safer to choose 
the less risky alternative, especially when 
we have a Chief Justice like Sir Lawrence 
Jenkins ab the helm of the High Court-just 
now. And surely itis the intention of the 
Government that not only should the acoused 
get justice but that the people should feel 
that justice has been done. 

“The question of costs has also to be 
considered by His Excellency—for it is 
neither the Police, nor their champion, the 
“Statesman,” that will have to fill the 
capacious pockets of Messrs. Gupta and Co., 
or whoever are entrusted with the conduct 
of the prosecution, but the suffering people 
themselves. 


. “A. B. PATRIKA.” MAY 380. 
FREEDOM AT HOME AND DUSPOTISM ABROAD. 


Here is a sentence we quote from an 
article in an English paper, the ‘New 
Statesman.” headed “Punishment without 
conviction” :— 

“What we did in Ireland, what we do in 
India—these chickens come home to roost.” 
We shall presently see, “what we do in 
India” and what “these chickens” are that 
‘come home to roost.” 

Freedom at home and despotism abroad 
are two incompatible things.” The higher 
perceptions of a nation, however free and 
liberal-minded, are bound to be deadened 
if they play the conqueror and treat the 
subject people differently from their own, 
That is the moral law of God and no 
nation, however mighty, can violate it 
with impunity. At home they would govern 
themselves but in their dependencies the 
people would not be allowed any voice in 
the administration of their own country. 
The ultimate result of such an arrangement 
is that the wrongs done to the dependent 
race recoil on the ruling nation under whose 
benign protection the latter should grow and 
not wither. 

The Parliamentary Statute of 1833, 
Queen Victoria’s Proclamation of 1858, and 
the declarations of some of the highest 
English statesmen leave no room for doubt 
that Hngland’s mission in this country was 
grand and noble. It was to help the 
Indians to rise to their former glorious 
position, The Indians welcomed their new 
rulers with open arms and placed them- 
selves unreservedly under their care, How 
devotedly attached they were to British rule 
was shown by their conduct during the dark 
days of the Sepoy Mutiny in 1557 when, 
but for their unflinching loyalty, the great 
Indian Empire might have slipped ont of 
their hands. This unexampled token of 
affection displayed by the people of India 
was forgotten by the authorities in the 
course of twelve years and a policy of re- 
pression inaugurated by them which, decade 
after decade, became more and mora pitiless, 


-till at the present time it sits like a dreadful 


nightmare on the breasts of the loyal Indian 
subjects of the British Crown, 
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In the seventies, the Sedition Law was 
first brought into existence in India, and, 
along with it, were introduced such» dan- 
gerous ianovations as appeal against ac- 
quittal, enhancement of punishment by the 
_ Appellate Court, knocking down the verdict 

of the Jury as final, the Dramatic Per- 
formances Act, the Arms Act, the Vernacular 
Press Act, etc., all dealing a blow to the 
liberty of the subject. 

In the eighties were passed the Ilbert Bil, 
which legalised the racial superiority of 
the Anglo-Indians over the Indians by con- 
ferring the privilege of Jury trial on the 
former before a District Magistrate, as well 
as the Official Secrets Act, 


In the nineties was passed the Age of 
Oonsent Act which convulsed the Indian 
community from one end of the country 
to the other; the Sedition Law was amended 
and made so comprehensive as to render 
any one liable to be „charged with “‘disaffec- 
tion” who showed “want of affection” to 
Government; sections 108 and 109 of the 
Criminal Code were also amended and the 
executive authorities empowered to bind 
over public speakers and men of bad repute 
at their sweet will and demand heavy 
sureties from them, their failure to find 
the same rendering them liable to be sent 
to Jail for two years without any trial, 

And the repressive measures introduced 
here during the last twelve years are still 
fresh in the minds of the public. The 
obsolete Regulation III of 1818 was revived 
and leading men of the country were de- 
ported without being charged or tried. The 
Public Meetings Act aathorised the Police 
to break up a meeting by force when it 
seemed disagreeable to them. The Hxplo- 
sives Act is a terrible engine of oppres- 
sion and this was proved conclusively by 
the famous Midnapur case. Any explosive 
article found in a house makes its owner 
liable to be hauled up and put in Jail 
unless he can satisfactorily explain its pre- 
sence. There is then the Act constituting 
a Special Court for trying political offenders 
in camera, depriving them of the privileges 
of ordinary criminals, as well as the new 
Press Act which has placed the Indian 
Press at the absolute mercy of the Local 
Governments. And last, though not the 
least, is the Conspiracy Act, passed only 
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in March last, the terrors of which the 
alleged Barisal conspiracy case is displaying, 
to the consternation of the general publid. 
With so many Damocles’ swords hanging. 
over the heads of the people, the liberty 
of Indian subjects is practically a myth. 
Any one of them may be caught by the 
hip and consigned to prison without rhyme 
or reason.. If they are yet free, it is because 
the rulers are better than the laws they 
have to administer. - 
Š Let us now see how many of these- 
chickens” have “come home to roost,” 
Only a few decades ago an Hoglishman 
would shudder if he were told that a man. 
acquitted by a competent judicial Court 
should be again put on his trial, or that 
the punishment inflicted on him by a lower 
Court should be enhanced by the Appellate 
Court, at the instance of the Hxecutive 
Authorities. But thanks to India, such 
un English methods have been introduced 
in England. The way the Indian Nation- 
alist movement was sought to be put down 
has also been adopted in the ruling country. 
The offices of militant suffragists are being 
raided and the leaders arrested and thrown 
into Jail uncharged and untried. The pro- 
cess of hand-ocuffing and tying them with 
ropes from behind, as is done here, in 
the case of militant Nationalists, no doubt, 
follow in due course! 


Then mark the character of the English 
Home Secretary’s latest Bill for breaking 
down the suffragist movement. It provides, 
among other things, that speakers at public 
meetings may be arrested under an old 
law of Edward III, designed to meet quite 
a different set of circumstances, The “New 
Statesman” which, it seems, has not lost 
its English instincts, thus protests against 
this provision as seriously threatening the 
liberty of the subject and brings forward 
India as a solemn example of the injustice 
of “ punishment without conviction ” :— 

“There is absolutely no record in this 
country of auy proceedings under this statute 
(an old law of Edward III) against persons 
for merely inciting to action. It is ludicrous 
to contend that this was what the Parlia- 
ment of 1360 meant by being “not of 
good fame”! Jf Miss Kenney can be 
arrested, and bound over and required to 
find sureties, or go to prison in default, 
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merely because the Home Office informs the 
Magistrate that she has been “inciting” in 
a*way that the Home Office finds inconveni- 
ent,then any labour agitator, any person 
addressing a strike meeting, any unpopular 
person doing anything that the Home Sec- 
retary of the day may dislike, may be— 
under the pretence that he is what the Par- 
liament of 1360 deemed “mot of good fame” 
—similarly silenced or laid by the heels. 
“The Morning Post” has gleefully avowed 
as much. Thus power may, moreover, bə 
exercised in a country district by any two 
unpaid Justices of the Peace. 

“This is no idle imagining. In India an 
exactly similar provision is to-day habitual- 
ly made use of, as the officials frankly state, 
as a convenient administrative device in 
eases where detention in gaol is desired, but 
where owing to lack of evidence or a 
desire to avoid publicity, or to avoid trouble 
to the officials, no formal charge is pre: 
ferred. The defendant is, without charge, 
without evidence, without conviction, 
simply bound over, called upon to find 
sureties of such a character that ib is 
known that he will find it impossible to 

comply, and then sent to prison for anything 
` up to twelve months merely in default of 
finding the sureties required! At all times, 
‘unfortunately, there are hundreds of men in 
prison in India who have not been convicted, 
who have not even been charged, but who 
are theré simply because they have been un- 
able to find the sureties which it was deli- 
berately intended that they should not find. 
Donbtless they are mostly “bad characters,” 
known to the Police, and soon. Yet they 
ought not to be in prison unconvicted and 
the Sesretary of State should insist on the 
practice being given up. One, at least of 
them not long ago, was merely an itinerant 
preacher of the Arya Samaj, whose teach- 
ings were disapproved of by the Collector: 
but it was not thought expedient to make 
them the subject of any charge. He linger- 
ed a year in gaol.” 


In India, the obsolete Regulation of 1818 
was ferreted out to deport people in 1909 
and 1910; in England an utterly forgottenlaw 
of Edward III, more than five hundred 
and fify years old, has also been unearthed 
to punish disagreeable persons on the plea 
that they are "not of good fame.’ This law 
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is a prototype of sections 108, 109 and 110 
of the Indian Crimival Procedure Code 
whereby any person may be bound down on 
the plea of bad repute or bad livelihood, 
detained in Jail for three years, and not 
twelve months as the New Statesman” says, 
for failing to find requiréd sureties. Thus, 
another Indian measure, dangerous to public 
liberty, has been engrafted on the soil of 
free England! 

The sheep sought to take its revenge on 
the mutton-eating section of the human 
beings by declaring that if they ate its flesh, 
they also slaughtered themselves in the 
battle-field by utilising its skin for the war- 
drum. The Indians may similarly derive 
some grim pleasure by pointing out that the 
repressive measures which threaten to emas- 
culate them are gradually becoming a part 
and parcel of the once glorious constitution 
of the English people. A 

THE CONSPIRACY CASES. 
30ra may 1913. 
To The Editor. 

Sir,—The whole nation is watching with 
keen interest your most able and bold arti- 
cles on the “so-called Barisal Conspiracy 
Case,” and they are quite sure that you will 
not allow the matter to drop until and unless 
the authorities are not impressed with the 
justness of the popular view. 

In this connection, I beg to suggest a few 
facts for your consideration and feel sure 
that, with your vast knowledge and varied 
experience, you will be able to make better 
use of them. 


The first thing that strikes every thinking 
mind in these “so-called Conspiracy Cases” is 
the manner in which arrests are made. The 
Police are allowed to be the sole masters of 
the situation though, at least in cases like 
these, they should not be allowed to be so. 
In these cases, most intricate questions of 
law are always involved, especially the Law 
of Evidence, and 99 per cent. of the Police 
Officers in this country, 1 make bold to say, 
are innocent of law, especially of the Law 
of Evidence. To my mind it seems that the 
best course in these cases (if these cases are 
to be instituted at all) would be that, after the 
Police have collected evidence, it must be 
submitted to the purely Judicial Magistrate 
(if such a commodity is to be found) for his 
consideration, It is to be observed here 
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that this Judicial Magistrate must be quite 
independent of, and must have no connection 
whatsoever with the Executive Magistrate, 
who is now and will also remain the head 
of the Police, If the Judicial Magistrate, 
after carefully going. through the evidence, 
sees that there are sufficient materials for 
proceeding with the case, he will then order 
accordingly and also fix the persons against 
whom warrants should be issued. If this 
procedure is followed, the people will have 
little complaint against the institution of 
the conspiracy cases, 

The incentive forthe Police to institute 
the “So-called Conspiracy Cases” in the 
_ Courts of the Executivised Magistrate is not 

far to seek; for their efforts in these cases are 
very easily successful andthe Police have 
greater and better chances of promotion and 
reward, Past experiences show how the 
same Police officer, who cannot detect ordinary 
murder, dacoity or robbery cases, when 
engaged inthe so-called conspiracy cases, in 
the twinkling of an eye, performs miracles. 

Whatever that might be, it is not very 
difficult to discern the disastrous conge- 
quences of the present system. However much 
the Government may talk of co-operation, 
there can be no genuine co-operation so long 
asthe Police are allowed to remain our 
masters. 

The next thing is the procedure adopted 
in the trial of these cases. Why is the 
procedure laid down in Act XIV of 1908 
(Indian Oriminal Law Amendment Act) 
we earnestly wish the Government threw 
light onit. Inthe Dacca Conspiracy Case, 
the accused persona petitioned the Govern- 
ment for sending them to Special Tribunal 
to take their trial, the press also urged it 
—but all in vain. This time, iu my humble 
opinion, something more should be done, 
Lord Minto and Sir Launceiot Hare are gone 
now and in their places we have Lord Hard- 
inge and Lord Carmichael—the most popular 
rulers of the country. The whole country 
expects better things from them. Already a 
Barisal correspondent writes in the press 
that tbe authorities have no intention to 
commit the arrested persons in the “so-called 
Barisal Conspiracy Case” to the Special 
Tribunal. This, if true, is boundto give 
rise to popular misgivings. Why did the 
Government pass Act XIV of 1908 into law, if 
it does not actaccording to itP Was it passed 
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for mere show? That can never be. Why 
then the Government will not avail of the 
Act? 

Mr. Editor, since the persons in the so- 
called Barisal Conspiracy Case have already 
been arrested, there will not be much good 
in urging my first point in the present case. 
But the second point in my letter, viz., come 
mitment tothe Special Tribunal, is most 
important in the present dase and there is 
yet time for urging that—and I do request 
you to urge it with all your power. 

Innumerable are the advantages of trial 
in these cases by the Special Tribunal, es- 
pecially when the Bench is presided over by 
the Hon’ble Chief Justice as thereby mach 
time, money and trouble are saved. 

We have seen that both in the Alipur and 
Dacca Conspiracy Cases, the trial, including 
the appeal to High Court, took more than a 
year—whereas in the Howrah and Khulna 
Conspiracy Cases, less than half the time 
was taken. Time is the most important 
factor from the point of view of the accused: 
as well as of the public. Á 

Then as to money, Government may well 
afford to spend lakhs and lakhs, but the 
poor accused persons, who can hardly make 
both ends meet, can ill afford to deal so 
liberally with their money earned by the 
sweat of their brow and it takes away the 
breath of these poor souls to engage one 
single Counsel, 


Hemanga Kumar Bose,.B. L., 
Pleader, Mangaldai, Assam. 
22.5-13. 


At the High Oourt on Friday, June 6th, 1913, 
morning beforé the Chief Justice and Mr. 
Justice Mookerjes, the Advocate-General 
appeared with Mr. Backland and said:—I 
have an application to make to your Lord- 


ships in a matter within the inherent 
jurisdiction of this Court. It is in the 
matter of the King-Hmperor against 


Girendro Mohun Das and others known 
as the Barisal Conspiracy Case, and 
my application in the special circamstances 
that I am about to indicate to your Lordships 
is to appoint a Bench to hear an application 
for a Rule to commit certain persons for 
contempt in respect of articles commenting 
on pending proceedings which have appeared 
in the newspaper called the “Amrita Bazar 
Patrika,” 
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The Chief Justice: 
papers? 

‘The Advocate-General: Not at this stage. 
I am merely applying to your Lordships to 
appoint a Bench. I have got the petition as 
a matter of fact, but I do not propose to pub 
in any papers at this stage. 

The Chief Justice: What, I think, Mr. 
Advocate-General you can do is to tell us a 
little about the matter. i 

The Advocate-Qenoral; I will say nothing 
more about the case than is necessary to 
emphasise the urgency of the present appli- 
cation. A number of articles have been 
published towards the end of May in this 
newspaper, containing comments and, as I 
shall satisfy the Court when I apply for a 
Rale, unjustifiable comments on proceedings 
pending in the Barisal Conspiracy Case. 
That caso is sub judice. On the 12th May 
last, a complaint was sworn charging the 
accused in that case under sestion 1Z1A, of 
the Indian Penal Code. Evidence on oath 
was given in support of that complaint before 
the Additional District Magistrate of Barisal, 
Mr. Nelson, and ho recorded the complaint 
and issued warrants for the arrest of cər- 
tain accused, that is, the accused referred to 
in the complaint other than those who are 
alveady in custody. Subsequent to this 
—the-’ whole of the magisterial proceedings 
are pending—the “Amrita Bazar Patrika” 

ommenced what I may describe as a campaign 
in its columns with reference to this prose- 
cution and articles commenting on that pro- 
secution appeared almost daily at any rate, 
from the 19th May up to the 30th May. 


The Chief Justice: What has occurred 
to me is this. You say the matter is one of 
soma urgency, and I suppose you want to 
bring it on as soon as possible? 

The Advocate-General: That is so. 

The Chief Justice: If you give us an 
indication of what the articles are, what we 
ean do is this. Without bringing you here 
again, we can give you special leave to serve 
notico of motion for an early date, so that 
the matter will come on quickly. That 
would save ong application and would ex- 
pedite matters. 

The Advocate-General: Certainly. These 
proceedings are founded on instructions from 
the Goveramont aud the patition of the Lagal 
Remembrancar of Bengal, who is ex-offcio 


Have you got any 
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the Public Proseentor of Bengal, has been 
prepared but has not yet been typed. That is 
the position of affairs but the petition can be 
put in in the course of the day. 

The Chief Justice: That would rather 
facilitate matters because you can give notice 
of motion with the petition and your affidavits 
and exhibits annexed and you merely state 


generally in your notice of motion that you 


are moving to commit on the ground that so- 
and-so has been dore putting it very general- 
ly also in your notice of motion. 

The Advocate-General: I am informed 
that the petition upon which this application 
for a Rale is founded as also the affidavits in 
support of the Rule will be ready after the 
adjournment of the Court to-day. If your 
Lordships are willing to hear the application 
fora Rule at the time, I am prepared to 
make it. 

The Chief Justice: We will not treat 
it as an application fora Rule but as an appli- 
cation to give you special leave to serve 
notice of motion for this day week or any 
day you suggest because from what you 
have stated the matter is one of urgency, 


The Advocate-General: The matter is one 
of exceptional gravity. These articles, which 
I have referred to, tend to interfere with the 
due course of justice in that they make 
various suggestions and reflections. They 


- suggest that the arrests have been made 


without evidence. They suggest that the 
accused or some of the accused at least are in- 
nocent, that as to some of the accused there is 
no evidence. They tend to prejudice any 
persons who may be concerned in the case 
either in ‘its preliminary stage or hereafter 
as witnesses or assessors or jurors and 
certainly the Magistrate, or Magistrates who 
may deal with the case. Further than 
that, they presume to offer advice to 
the Government—while the case is pend- 
ing of course—not to allow the case to pro- 
ceed in its ordinary course in trial before the 
Magistrate of Barisal assarting that if that 
course be adopted—-[am now quoting from 
one of thearticles— ‘the Prosecution will have 
everything its own way.” That statement 
alone obviously infers or suggests that in- 
justice will be done; in other words, that the 
accused will not be adequately heard or 
their interests adequately protected, aud that 
as gu illustration alone will show your 
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Lordships that there is necessarily a reflection 
involved upon the Magistrate who is in the 
ordinary course engaged upon the case or any 
other Magistrate before whom it may come. 


It is scarcely necessary for me to remind. 


your Lordships that any such comments 
. tending to interfere with the course of justice 

in an inquiry in a criminal offence, which is 
_ pending before an inferior Court or before 
Magistrates, and comments before the accused 
are even committed for trial constitute, as the 
whole body of authorities show, a grievous 
contempt of Court. 


Continuing the Advocate-General read a 
decision of the Supreme Court of England 
in support of his argument that the pub- 
Yieation of articles like these, while a pro- 
ceeding was pending constituted, contempt 
of Court and said:—That being so, the 
High Court here hasall the Common Law 
powers ofthe Supreme Court of Hngland 
with regard to matters of contempt. That 
proceeded on the well-known authority of 
the Privy Council which indicated that 
there was no question whatever on the sub- 
ject, namely, punishment of contempt, power 
to deal with it, ete. Their Lordships’ Court 
was by the very effect of that decision of 
the Privy Councilin the same position as 
the Supreme Court with regard to inferior 
Courts in England. It is only necessary for 
me next to remind your Lordships that 
going back for one moment to the English 
Courts, the power of the King’s Bench 
Division to prevent interference with the 
due course of justice in inferior Courts is 
well established by many authorities in Eng- 
land which it is unnecessary for me to 
trouble your Lordships with. That principle 
has been recognised in Indian Courts. Iè 
has not come up for assertion or recognition, 
so far as I am aware, in any reported case in 
your Lordships’ Court. That is only one 
aspect of its importance. Another aspect 
is that this newspaper campaign has been 
initiated and is continuing from day to day, 
and it is obviously in the interests of the 
public and the administration of justice in 
due course that this should cease. Therefore, 
I say plainly that the Government desire an 
authoritative ruling from your Lordships’ 
Bench as tothe legality or otherwise of the 
articles which I shall place before your 
Lordships. 
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The Chief Justice: We will constitute 
ourselves a Bench for the purpose of dealing 
with your application of to-day. From what 
you have stated to us we think you have 
made outa sufficient case to justify, us on 
your putting in your petition, your affidavits 
and all your materials in the course of the 
day—in giving you leave to serve notice of 
motion which will be heard next Wednesday, 
the llth instant. Of course, if the other 
side say that they had not had sufficient time, 
we shall be prepared to hear any application 
for a postponement. 


The Advocate-General: As your Lordships 
please. ` 


The Chief Justice: I understand that you 
are moving on behalf of His Excellency the 
Governor of Bengal in Council? 

The Advocate-Genoral: I think it would 
be better to put it that I am appearing for 
the Crown in the ordinary way. Of course, 
the instructions are from the Government. 

The Chief Justice: The application is by 
the Government? 


The Advocate-General: The foundation of 
the application is the petition of the Legal 
Remembrancer,of Bengal who is ex-officio 
the Public Prosecutor of Bengal. 

The Chief Justice: The application before 
us is that of His Excellency the Governor of 
Bengal in Council? 

The Advocate-General: Yes, if your 
Lordships do not comprise it under the term 
of the Crown. The petition is signed by 
the Legal Remembrancer in accordance 
with the usual practice of the Court. I 
think we may take it that the Superintend- 
ent and Legal Remembrancer of Bengal 
is usually the applicant, of course, proceeding 
under instructions. The same newspaper 
has been the subject of recent proceedings 
which are on the file of the Court. 

The Chief Justice: Itis always important 
to know who the applicant is because in the 
case of Surendra Nath Banerjee v. Ohief Justice 
and Judges.of the High Oourt, Oalcutta(1), there 
was an appeal to the Privy Council and the 
respondents, according to my recollection, 
were the Judgesof the High Court. That 
was because the Judges initiated the proceed- 
ings. If we were to decide in your favour, 


(1) 10 C. 109; 10 I. A. 171, 
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and there was an appeal, it would be neces- 
sary to kuow who are going to be the re- 
spondent, or respondents. So I think we 
had better take it that the application is by 
His Excellency the Governor of Bengal in 
Council, 

The Advocate-General: 
petition of the Legal 
Bengal.. 

The Chief Justice: He is merely an officer. 
The application is by His Exesllency the 
Governor of Bengal in Council. On your 
putting in the affidavits and your petition, we 
will give you leave to sarve notice of motion 
for Wednesday the llth instant. But we think 
your notice of motion should havea state- 
ment of the grounds. I do not mean a 
detailed statement of the grounds but just a 
general statement. 

The Advocate-General: 

The Chief Justice: 
personally. 

The Advocate-General: Certainly, just as 
the Rule would have to be served. 

The Chief Justice: On whom do you pro- 
pose to serve the notice of motion? 

The Advocate-General: On the Editor and 
Manager of the newspaper in question as well 
as on the printer and publisher. It will be 
served on Babu Moti Lal Ghose, Editor and 
Manager, and Tarit Kanti Biswas, printer and 
publisher. This newspaper is owned by a 
Company called the “Amrita Bazar Patrika 
Ltd.” 

The Chief Justice: 
motion will be personal? 

The Advocate General: Yes. 

The Chief Justice: And your notice of 
motion will statethat you doit by special leave? 

The Advocate-General: Yes. 

The Chief Justice: You will serve your 
affidavits and petition along with the service 
of motion? 7 

The Advocate-General: Yes. 

The Chief Justice: The service of motion 
will call on them to show cause in the ordi- 
nary way why they should not be committed? 

The Advocate-General: Yes. 

The Chief Justice: You must serve 
the earliest possible date. 

The Advocate- teneral:: There will be no 
delay. We are anxious to have the matter 
heard as soon as possible. 

The Chief Justice: When will you put in 
your petition and affidavits? 


Of course on the 
Remembrancer of 


Certainly. 
And it must bo served 


The service of the 


ib at 
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The Advocate-General: 
ly be ready by the day. 

The Chief Justice: Try and put in əvery- 
thing to-day in Court if possible. 

The Advocate: General: Certainly, 
humanly possible. 

The Chief Justice: 
notice of motion? 

The Advocate-General: Yes 

The Chief Justice: And our order will be 
drawn up on these materials being put into 
Court. We will make the order now and it 
will be issued on these materials being put 
into Court. 

The Advocate- General: 
please. 

The Chief Justice: A Special Bench will 
be constituted to hear the motion next Wed- 
nesday. 

The Advocate-General: Very well. 

A Special Bench of the High Court pro- 
sided over by the Chief Justice, Mr. Justice 
Stephen, and Mr. Justise Mookerjes, sat on 
Wednesday, the June 15th, 1913, to hear the 
matter, 


The Advocate General, Mr. Kenrick, with 
Mr. Buckland, represented the Crown. 

Mr. Jackson with Messrs. St. John Stephen 
and K.N. Ohaudhuri appeared for Mr. Moti 
Lal Ghose. 

Mr. Ohakravartt with Messrs. B. K., 
Lahiri, O. O. Ghose and J. O. Ghose represent» 
ed Tarit Kanta Biswas. 


On the matter being called on, Mr. Jackson 
said: I have an application to make to allow 
this matter to stand over till some day next 
week convenient to your Lordships. As a 
matter of fact, my client was served on 
Sunday in the train at Kurseong and I have 
not had time to look at anything. If your 
Lordships look at the array of books on the 
other side, your Lordships will see that it is 
absolutely necessary that I should have time 
to look into the matter and prepare whatever 
is necessary to meet the application. I gave 
notice of this application to my learned friend 
on Tuesday so that he has not come here un- 
prepared, 


The Advocate-General: Of course, I 
leave the matter entirely in your Lordships 
hands but I would desire to remind your 
Lordships that the application was first 
made here on the 6th June. On the 7th 
June, the whole of these proceedings appeared 


They will certain- 


if it is 


Your clients serve the 


As Your Lordships 
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verbatim in the newspaper in question, so 
that ia the ordinary course of events, the 
circumstances must have been fully known 
to the Editor and Manager, inasmuch as 
on the 7th June there was a full informa- 
tion as to what happened that there was 
this allegation of contempt against the 
printer and the publisher and himself. As 
your Lordships know, three attempts were 
made to serye Mr. Moti Lal Ghose at the 
office of the paper. That was on the 10th 
June. On the lith June the printer and 
publisher having in the meantime been 
personally served, they asked for time on 
behalf of the printer and publisher and 
your Lordships then allowed one week, 
Since then, on the 15th June, Mr. Moti 
Lal Ghose, the Editor and Manager of the 
paper, was personally served. The affidavit 
of servico shows that the clerks charged 
with effecting the service went immediately 
to Darjeeling. Hearing that Mr. Moti Lal 
Ghose waa not there, they followed him to 
Kurseong and at Kurseong effected personal 
service, I do not know whether your Lord- 
ships have seen the affidavit filed on behalf 
of the printer and publisher because if 
the same attitude isto be taken up by 
Mr. Moti Lal Ghose, I would venture to 
urge that the sooner the matter is disposed 
of, the better in the public interest. The 
| attitude taken up by the printer and pub- 
lisher, after setting out that there is no 
jarisdiction, is that he seeks to justify the 
alleged contempt. A stop cannot be put 
to this campaign until, of course, the deter- 
mination of this matter. I desire to add 
this, that having drawn your Lordships’ 
attention to the facts and having indicated 
the present position of affairs, I leave the 
question of time in your Lordships’ hands 
and do not actively oppose it. 

The Chief Justice: I have had an 
opportunity of looking at your affidavits 
in this case and I cannot seo anything which 
is legal evidence that Mr. Moti Lal Ghose 
is the Editor of the paper. It may be that 
there is some affidavit that is not in my 
brief. { cannot see any such evidence at all. 

The Advocate-General; There is the al- 
legation that he is the Editor and Manager. 

The Chief Justice: Who makes that 
allegation P 

The Advocate-General: It is stated in 
the petitions of the Legal Remembrancer, 
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on oath, of course. In the affidavit of 
service, it appears that when they went 
to the office of the ‘paper to inquir& for 
Mr. Moti Lal Ghose, the Editor and Manager 
of the paper, the Sub-Bditor said: “Yes, the 
Editor and Manager is in Darjeeling.” 

The Chief Justice: That will not do 
at all. It is a very serinus matter. I 
have noticed the petition and it did not 
occur to me that you rely on the petition 
as pledging the oath of the Legal Remem- - 
brancer that to his actual knowledge Mr. 
Moti Lal Ghose was the Editor and Manager. 

The Advocate-General: That is his in- 
formation as it appears. 

The Chief Justice: You cannot do that 
in a criminal matter. 

The Advocatée-Genoral: I may say this 
at once, that I am prepared with evidence 
upon this in case the point is taken. 

The Chief Justice: You cannot do that. 

The Advocate-General: Ihave got from 
the Registrar of Joint Stock Companies 
the original Articles of Association of the 
Company which show that Mr. Moti Lal 


| Ghose is one of the Directors, 


The Chief Justice: You got leave from 
us on a representation which was made 
in all good faith that you have proof that 
Mr. Moti Lal Ghose was the Editor and 
Manager. You have not got that evidence. 
I would only refer you to the case of 
Reg. v. Stanger (2), where under very 
similar circumstances Mr. Justice Black- 
burn said: “They supply no more evidence 
than this,” ete. 

The Advocate-General: There were 
similar proceedings in this Court against 
Mr. Moti Lal Ghose on which he did not 
deny that he was the Manager. Those. 
proceedings, of course, are on record òn 
the file of the Court. We have got these 
proceedings here from which it appears 

The Chief Justice: You are dealing on 
materials. 

The Advocate-General: A record isa public 
matter. It shows that in the other action he 
did not deny he was Manager. 

The Chief Justice: You have got your 
leave on these materials. If we find that 
these materials do not justify that which 
is the essential fact in the case, you cannot 
amplify that now. I am sure you do 

(2) 6 Q. B. 352; 40 L. J. Q. B. 96; 24 L. T. 266; 19 
W. R. 640. y 
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not want argument: for that. That is 
elementary. 

The Advocate-General: If your Lord- 


ships look at the affidavit of service, it appears 
from the Sub-Hditor himself—~ 

The Chief Justice: Can you in a criminal 
matter use the information of a third party 
against the party impugned? 

-` The Advocate-General: No. I agree with 
your Lordship there. I put it this way, that 
having it on information that he is the Editor 
and Manager certainly, it is for him to displace 
that if it is not a fact that he is une Editor 
and Manager. . 

The Chief. a 
bound to deny that which is not evidence 
against him? 

The Advocate-General: There is no 
difficulty whatever in proving that he is the 


Manager. We can prove that by” evidence 
in Court. ; 
The Chief Justice: You will take leave 


for motion at your own risk. We have 
pointed out to you your difficulty. and 
if you elect to go on, you can de so. 
You want an adjournment Mr, Jackson? 

Mr. Jackson: Yes, till Monday. I wish to 
state that in applying for an adjournment I 
do not waive my right to raise any point 
that I wish to. I would ask your Lordships 
that the other side be directed to point ont 
the particular lines which they more specially 
state constitute contempt. ` 

The Advocate-General: The contempt con- 
sista in the comments contained in a series of 
articles on a pending case. The mere fact 
that there is a comment is contempt, of 
course. The fact that it is a matter of public 
interest affords no justification whatever. It 


appears from the affidavit of: the printer 


and publisher that so far as he is concerned, 
he admits he is the printer and publisher. 


The Chief Justice: I did not mean the 
printer and publisher. That may be a 
different case. Are you really asking me 
to go on, on this record, against Mr. Moti 
Lal Ghose, because it is a serious matter? 
Are you going to put to us that we are to 
accept the petition of the Legal Remembrancer 
as made to his knowledge? 

The Advocate-General: I should have said 
that. If there is any question about it, I 
am prepared to call the Registrar of Joint 
Stock OCompanies who has the original re- 


cord in his possession. 


How cana person be . 
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It does not show he 
is the Editor, but the Managing Director of 
the Company. 

The Chief Justice: I am afraid I have not 
made it clear, We can only go upon the 
materials on which you served your notice of 
motion. 

The Advocate-General: Your Lordships 
will allow me to put in a supplementary 
affidavit fromthe Reristrar of Joint Stock 
Companies with reference to Mr. Moti Lal 
Ghose. 

The Chief Justice: Nothing of the kind. 

The Advocate-General: In that event, I 
would desire your Lordships to procaed with 
the case against the printer and publisher, in 
which case the whole of the law can be in- 
vestigated and laid down. 


The Chief Justice: Is it worth while 
going on with this motion with this serious 
defect as against Mr. Moti Lal Ghose? 


. The Advocate-General: I put it this 
way. I leave the question of his editor- 
skip 





The Chief Justice: It is not a matter 
of argument. Do you want to go on or 


not? 
The Advocate-General: We are fully 
prepared to deal with the matter asg 


regards the printer and publisher. As 
regards Mr. Moti Lal Ghose, that is another 
matter. We have evidence to prove that he 
is the Manager and a Director of the Com- 
pany. Of course, as your Lordships see, it is 
open tousto make another motion against 
Mr. Moti Lal Ghose onan additional afi. 
davit. : 

The Chief Justice: There would have to 
bə another application as against Mr. Moti 
Lal Ghose. 

The Advocate-General: Yes, an ap- 
plication for leave to serve notice of motion. 

The Chief Justice: You are dealing now 
only with the oase of the printer and 
publisher. 

The Advocate-General: Yes. The printer 
and publisher has appeared and accepted his 
liability as printer and publisher. 

The Chief Justica: The only question ig as 
regards the other matter. 

The Advocate-General: We hava ear. 
tain affidavits which allege “prima facie” 
that Mr. Moti Lal Ghose is the Editor an] 


` Manager. 
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The Chief Justice; Would you show them 
to me? 

The Advocate-General: It stands in the 
affidavit I have indicated, the petition which 
is sworn to by the Legal Remembrancer as 
to information. That is supplemented by the 
evidence of the clerks who attempted to effect 
service of xotice at the office on three days, 
on each of which occasions he was asked for 
as Editor and Manager and there was no 
demur to that description. That raises a 
prima facie assumption that he is there in 
that capacity. If evidence is needed. we have 
got it, namely— 

The Chief Justice: Very well. Do you 
wish us not to dispose of the matter as against 
Mr. Moti Lal Ghose now but let it stand over 
till Monday? 

The Advocate-General: If your Lordships 
indicate that on the present materials there is 
not sufficient proof that Mr. Moti Lal Ghose is 
the Editor and Manager and in addition rale 
that you cannot receive evidence on subpoena 
of-the Registrar of Joint Stock Companies 
and also that no supplementary affidavit can 
bə put in to proye such editorship and 
managership, in that event I will not proceed 
against Mr. Moti Lal Ghose on this mo- 
tion. All I would urge your Lordships is 
that there are the records at present in Court 
which he swore on affidavit and did not deny 
he was the manager. 

The Chief Justice: Then the matter will 
stand over till Monday P | 

The Advocate-General: With great res- 
pect, I would ask your Lordships to consider 
whether a record of this Court of proceedings 
against the same individual in August last 
is not admissible and cannot be looked at 
by the Court because upon that there is 
evidence by the sworn affidavit of the same 
individual in which being charged as 
Editor and Manager, he did not deny being 
Manager andthe Rule in that matter was 
made absolute against him as Editor and 
Manager by Justices Imam and Carnduff. 

The Chief Justico: You may argue it 
before us but that was no part of the grounds 
on which you moved. 


The Advocate-General: I will say at 
once that I will withdraw the present 
motion as against Mr, Moti Lal Ghose in 
view of what your Lordship has said ag 
regards the insufficiency of proof as to 
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managership. I would ask your Lordships 
to allow me now to proceed in the other 
matter with regard to the printer *and 
publisher. From the publio point of view, 
it is the same thing. oo 

The Chief Justico: Tet the motion as 
against Mr. Moti Lal Ghose be dismissed 
with costs to be taxed as on the Original 
Side. 

The Advocate-General: I wantit to be 
understood that there is no feeling against 
avy particular individual in this matter. 
What the Government desire is that those 
responsible should be dealt with. 

The Chief Justice: Now we will go on 
with the matter against the printer and 
publisher. 

The matter against Tarit Kanto Biswas, 
printer and publisher of the “Amrita Bazar 
Patrika,” was then taken up. 

Continuing the Advocate-General, in open- 
ing the case said that in May last on no 
less than seven days, articles appeared in 
the “Amrita Bazar Patrika” relating to 
and discussing what was known as the 
Barisal conspiracy case. Conspicuous among 
those was the article of the 22nd May, 
which was headed “Barisal Conspiracy 
Case,” and it was the first one which 
attracted the attention of the authorities. 

Mr, Chakravarti: As regards the form 
of the application or the form of the notice 
to which we take exception is this ; amongst 
other things to which we take exception 
on behalf of the person for whom my 
friend is moving is as to whether there is 
any such person capable of moving this , 
Court. 


The Uhief Justice: The Advocate-General 
is moving on behalf of His Excellency the 
Governor in Council. 

Mr. Chakravarti: The notice of motion 
we have received is on behalf of the Legal 
Remembrancer. 

The Advocate-General: There is no ques- 
tion as to who is the applicant. 

The Chief Justice: There was an order. 

Mr. Chakravarti: That order was not 
fulfilled. 

The Advocate-General: The petition was 
prepared before I appeared before your 
Lordships and under your Lordships’ order 
it had to be filed that same day. It may 
be that it does not appear in the petition 
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that His Excellency the Governor-in- 
Council is the applicant and it does appear 
tWat the Superintendent and Remembrancer 
of Legal Affairs is the applicant. However 
the copy of the order was served with 
this and the matter appeared perfectly 
clear. 

The Chief Justice: Atany rate we will 
see what their objection is and deal with it. 


The Advocate-General then read the 
petition of the Legal Remembrancer, who is 
ex-officio the Public Prosecutor of Bengal, 
and said that a legal proceeding was said 
to be pending as soon as it commenced and 
until it coneluded. Any comment on 
pending cases had a tendency to pre- 
judice the Court of Justice and making any 
reflection upon the propriety of the pro- 
secution, reflecting doubts upon justice and 
prejudicing the prosecution amounted ‘to 
contempt of Court. 


Counsel then referred to the articles 
complained of and said that they were such 
as. tended to interfere with the course 
of justice. Their Lordships would view 
those articles according to their tendencies, 
and what was calculated to be the result 
of the impression produced upon the minds 
of an impartial individual. If those articles 
created a feeling in the minds of the 
readers that it was an improper prosecution, 
then it was a contempt: `The articles in 
question tended or rather caleulated to 
interfere with the due course of administra- 
tion. The articles might prejudice the 
public, the Magistrate and the Judge and 
even the High Oourt Judges, because the 
case was likely to ‘come before their Lord- 
ships. 

The Chief Justice: 
viction assured? 


The Advocate-General: Heaven forbid 
that I would presume that. I wantto put 
the whole facts before your Lordships and 
nothing more. There are two sides of the 
question and it is not improbable that the 
case may come here at one stage or another. 
It may come before your Lordships’ Court 
in your revisional, appellate or other 
jurisdiction. 


Why? Is the con- 


> 


The Advocate-General then went on reading 
the articles in question and had not 
concluded when the Court rose for the day. 
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The Advocate-General having read and 
commented on the articles complained of, 
submitted that all of them were highly im- 
proper while in addition some of them con- 
tained false statements of facts. In the 
caso of Rex v. Tibbits (3), Lord 
Alverstone said:—‘The essence of the 
offence is conduct caleulated to produce, 
so to speak, an atmosphere of prejudice in 
the midst of which the proceedings must go 
on.” Counsel asked their Lordships’ ruling 
on the whole series of articles. Could a man 
of judgment say that the cumulative effect 
of this newspaper discussion and comment on 
pending proceedingsdid not come under what 
Lord Alverstone called “the essence of the 
offence P” It was the effect onthe public 
mind—not only the effect on those concerned 
in the case—which was part of the mischief 
that the law endeavoured to obviate by its 
stringent rules that comment was not per- 
missible and that even fair comment which 
would be an answer to a charge of libel did 
not exonerate one where there was a contempt 
of Court in the sense of writing a series of 
articles which produced an atmosphere of 
prejudice in the midst of which the proceed- 
ings must goon. The whole trend of these 
articles was to indicate that there would not 
be a fair trial—a matter which the paper 
was precluded by law from saying. 

The Chief Justice: There seems to me some 
curious misapprehension on the part of the 
writer of these articles to the effect that there 
was power to appoint a Special Magistrate 
to try the case. Of course, the only power is 
to direct that the provisions of Act XIV of 
1908 should apply, namely, the commitment 
‘to the High Court. 

The Advocate-General: That being the 
probable course of procedure and it being 
hedged in by that very proper enactment, Act 
XIV of 1908, nevertheless the body of these 
articles in the portions of them, which have the 
temerity to tender advice to the executive in 
that respect, ignore that altogether and put it 
as an act of bare justice to the accented. if the 
Government should come to the conclusion 
that peace and good order may still be pie- 
served notwithstanding a trial in the ordiraiy 
course and that, therefore, thore is no reason 
for them to interfere with the normal coursa, 

(3) (1902) 1 K. B. 77 at p. 88; 71 L. J. K. B. 4; 85 


L. T. 521; 60 W. R. 125; 66 J. P. 4; 20 Cox. O. 0. 70; 
18 T. L, R. 49. 
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nevertheless the readers of these articles must 
inevitably come to the conclusion that an act 
of bare justice is denied because the prayers 
and entreaties have not been acceded to. 

The Chief Justice: Willit not besaid that 
the procedure suggested in one of those 
articles does not exist only in the imagina- 
tion of the writer? The three learned Judges 
of the High Court have not stepped into the 
scale as against the Mofussil Magistrate be- 
cause they-come in ata different stage. Is 
there a suggestion in the article that there 
should not be an inquiry by the Magistrate? 

The Advocate-General: The article says: 
“A judgment given by the’ learned Judges 
will carry more public confidence than the 
normal procedure.” By giving this garbled 
and mistaken account of the procedure and 
sayivg that it is possible under the law for 
the Government to intervene, they are giving 
a wrong impression to their readers altogether 
and the impression sought to be conveyed is 
that the readers must come to the conclusion 
that unless this other course is adopted— 
and if the normal course is adoptéd—injustice 
will accrue. That is really the gravity of 
the whole of these criticisms. 

Continuing the Advocate-General said that 
he had now put before their Lordships the 
various articles which the Crown alleged 
constituted contempt of Court in that they 
produced an atmosphere of prejudice and 
tended to interfere with a fair trial. 

The next point the Advocate-General dealt 
with was the question of their Lordships’ 
jurisdiction because it had been said in the 
affidavit of the other side, and insisted upon 
that their Lordships’ Court had no jurisdic- 
tion in this matter of alleged contempt at 
all. 


On the question of jurisdiction, he referred 
to the very well-known Privy Council 
decision in 10 Calcutta. That was the case 
of Surendranath Banerjee’ v. Ohief Justice 
and Judges of the High Oowt, Oaleutta (1). 

The Chief Justice: We feel no doubt that 
this Court is a Court of Record and we can 
commit for contempt of this Court. 


The Advocate-General: The Privy Coun- 
cil decision is anexpress authority for the 
position that in cases of contempt, your Lord- 
ships’ Court has all the powers of the English 
Common Law which vests very wide powers of 
jurisdiction in contempt cases in the Supreme 
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Court in Hngland. IfI satisfy your Lord- 
ships as a matter of Common Law that the 
King’s Bench Division in London can dhal 
with a case of contemptin the course of a 
proceeding before an inferior Court, then I 
submit the analogy would be complete on 
showing your Lordships that you havea similar 
power of dealing with any case of contempt in 
the course of a proceeding before an inferior 
Court here, the inferior Court here being 
subject under the Code of Criminal Procedure 
to this Court in its Appellate and Revisional 
side and subject also under the Charter to 
the supervision of this Court, 


The Chief Justice: I think you have 
anticipated the argument on the other side— 
an argument that will raise an historical 
consideration. T think you will have to look 
to the Charter of 1862, the powers vested in 
the High Court by that Charter, the powers 
of the Courts which were thereby abolished 
and whose heir the High Court became. I 
suppose that is howa case of this kind has 
to be approached. I think you will have to 
consider the three Courts which were in 
existence—the Supreme Court, the Sudder 
Dewani and the Sudder Nizamut. ` 


The Advocate-General: Your Lordships 
have allthe powers of the Old Supreme 
Court with regara to contempt. 

The Chief Justice: Within the Presidency 
Town? 


The Advocate-General: Yes, my argu- 
ment is based on the decision of the Privy 
Council which points out plainly that the 
High Court here is vested with the.Common 
Law jurisdiction of the High Courts in 
Bngland—apart from history. The present 
legal position is that the inferior Courts and 
in particular this one—the Magistrate at 
Barisal—is subject (o the jurisdiction of 
this Court both Revisional and Appellate. — 


The Chief Justice: Do you not think it 
would be better first of all if you took us 
to the Letters Patent of 1862 and the Charter 
of 1861? That is the very foundation of the 
whole thing. Perbaps a reasonable way of 
approaching it would be first of all to show 
us that the English Courts have power to 
interfere for the protection of inferior 
Courts and explain to us the grounds of that 
and then trace the history of the power of 
this Court, f : 


` 
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The Advocate-General: Not only am I in 
a*position to give ‘your Lordships definite 
authority for,the proposition that the High 


‘Courts in England have this power of dealing 


with any matter which constitutes a contempt 
in the course of a proceeding before a Magis- 
trate 'as being a contempt before a Magis- 
trate who cannot proceed, he not being a 
Court of record, but that all the High 
Courts here have also that same power 
has been questioned “in the Madras High 
Court quite recently in which this question 
of jurisdiction was considered, recognised and 
acted upon. 

' The Chief Justice: Of course, we must 
look at'the Obarter of the Madras High 
Court. 

The Advocate-General: I will give your 
Lordships authority with regard to the 
English cases. The matter was set ab rest 
in England by a well condensed judgment in 
(1906) King’s Bench page 32. This is the 
case of Rex. v, Davies (4). 

Counsel then read the judgment in the 
Davie’s case (4), 

The Chief Justice: How far is the High 
Court custos morum throughout Bengal? 

The . Advocate-General: This class of 
jurisdiétion, the prevention of the publication 
of articles with regard to pending proceedings 
in an inferior Court, is clearly an application 
of the old Common Law. 


The Chief Justice: Have we got power 


_to prevent errors, extra-judicial, throughout 


Bengal. 

The Advocate-General: Your Lordships’ 
power is confined to the Charter, to the in- 
herent jurisdiction of the Court which is 
the Common Law of Jurisdiction and as the 
Privy Council says in this class of cases of 
contempt all thé Common Law principles 
are principles for your Lordships’ guidance. 

“The Chief Justice: I would like to know 
whether the Judges here are custos morum 
throughout BengalP That is the first point. 
The second point is whether we have power 
to correct errors extra judicial. 

The Advocate. General: Presumably, apart 
from the inferior. I leave your Lordships to 
decide whether you have that power or not. 

The .Chief Justice: That is a difficult 
point. That is the point on which we want 
your assistance. 


(4) (1908) 1 K. B. 32; 75 L. J, EB, 104; 93 L, T. 
772; 54 W. R. 107; 22 T., L, R. 97. 
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The Advocate-General: This case is not 
dependent on that. 

The Chief Justice: 
tion 9 of the Charter. 

The Advocate-General: Yes. That shows 
the jurisdiction of the High Court. Your 
Lordships have jurisdiction because you have 
power of superintendenca over all these in- 
ferior Courts. 
. The Chief Justice: You cannot remove 
our difficulty about the historical aspect of the 
matter. What Court had, the power of 
superintendence at that time over the old 
inferior Courts? Has the High Court bigger 
power than it inherited from the abolished 
Courts? 

The Adyocate-General: That last quos- 
tion is very difficult to answer. 

The Ohief Justice: That is the question 
we have got to anawer. 


The Advocate-Generak I should like to 
answer itin the words of the judgment of the 
Privy Council. It is a question of extreme 
nicety and difficulty to answer and I am nob 
prepared to deal with the question from that 
point of view. If I show your Lordships 
the jurisdiction under the present Charter 
and the way in which that has been read 
and adjudged upon by the Judicial Committee 
of the Privy Council, I sabmit that is 
sufficient for my purpose. Under section 15 
of the Charter, the High Oourt has power 
to supervise subordinate Courts. 


Will you look at sec- 


Continuing the Advocate-General said that 
he wished to draw their Lordships’ atten- 
tion to certain portions of the Privy Council 
appeal in which the historical question as 
to the power of the Courts was deals with. 
So far as the case he was patting forward 
was concerned, it was sufficient for his 
purpose if he showed their Lordships that 
there were two decisions of this High Court 
in Martin v. Lawrence (5) and Surendranath 
Banerjee v. Ohief Justice and Judges of the High 
Court, Calcutta (1), where the jurisdiction with 
regard to contempt was so clearly enunciated 


-as it could be, and those decisions, if followed, 


made it unnecessary to open up again what 
was there dealt with, namely, the question of 
the jurisdictionary powers of the earlier 
Courts before the Supreme Court. In other 


- words, he wonld base his argument as to their 


Lordships’ jurisdiction in this case on the 
(5) 4 0. 655, 
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decisions of thé High Court 
sufficiently explicit and which 
followed. 

The Chief Jastico: Ido not think it can 
be disputed that in our original jurisdiction, 
we have power tocommit for contempt. 

The Advocate-General: The point is 
whether your Lordships have power to 
commit for contempt in a matter-like the 
present, where the publication complained 
of is in a Presidency Town but the pro- 
ceedings commented upon.are pending in 
an inferior Court. 

The Chief Justice: Yes. 

The Advocate-General submitted that 
their Lordships had power under the in- 
herent Common Law of Jurisdiction. 

, His next point was that the case of 
Rex v. Davies (4), was ‘to all intents and 
purposes binding on their Lordships as if 
it was a decision of the Chief Justice and 
two other Judges of this High Court. 

Counsel next raferred to the decision of 
the Madras High Oourt reported as In 
re Venkat Rao (6) in which it was held 
that their Lordships there had such powers 
of jurisdiction. Of course, this High Court 
was not bound by that decision but at 

-all events the principle had been laid down 
there. 7 

In conclusion, the Advocate-General 
referred briefly to the affidavit put in by the 
printer and publisher, and submitted that 
the Crown had made outa good case for 
commitment, 

Mr. Chakravarti then addressed the Court 
on behalf of the printer and publisher, 
He said that before he dealt with the 
articles complained of on their merits, he 
wished at the outset to point ont that if 
his client was conscious that the object of 
the articles was in any way to interfere 
with the due administration of justice, it 
would have been his duty at once to come 
before their Lordships and make an un- 
reserved apology. But Counsel would en- 
deavour to point out that with some degree 
of confusion as to what Court would be 
chosen for the trial of the case, they really 
wanted to appeal to the Executive Govern- 


which were 
should be 


ment for the purpose of diminishing any’ 


needless irritation, if there was any, further 
to prevent needless house searches all 


(6) 10 M. L. T. 209; 12Ind, Cas. 293; 12 Cr. L. J. 
525; ak M has J 832, 
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over the country which were creating a 
certain amount of panic and discontent, 
aud that object was, as they said, in the. 
interest of the Government as well as of 
the people, that steps should be taken to 
prevent irritation being caused to the 
popular mind. 

So far as this application was concerned, 


it was misconceived in every possible 
particular, Counsel must now take it after 
two days’ argument that the Advocate- 


General was seeking their Lordships’ inter- 
ference in the exercise of their Lordships’ 
Original Jurisdiction, whereas the grounds 
were all headed, not in the Original Jarisdia- 
tion but in the Inherent and Revisional and 
Appellate Jurisdiction. Farther in Mr, 
Coulson’s application, the jurisdiction was 
Criminal Appellate Jurisdiction. Counsel 
submitted that moving the Oourt to exer- 
cise the summary powers vested in it to 
commit a person for contempt of Couft was 
a very serious matter, and a3 the cases show- 
ed, Judges of great eminence had often taken 
in that summary jurisdiction by private 
parties affected and they had often said it 
ought really to be left to a recognised person 
on behalf of the Crown to move the Court, 

The object was plain, namely, that no body 
ought to be brought before the Court for the 
exercise of a summary jarisdiction of this 
nature involving loss of liberty on hia part 
without due care and caution. Under the 
statate, his client had to make a statutory 
declaration under the law which was kept on 
the records of the Government. The affidavit 
or petition on which their Lordships were 
moved was made by the Legal Remembrancer 
who did not exist in law and it was on 
information and belief, while his client's 
name was wrongly put in there. 

There were three grounds, said Mr, 
Chakravarti, on which he objected to this 
motion. First, as regards the designation 
of the Court, it was entirely wrong. Second, 
as regards the person moving, he had no legal 
status at all. Third, the Advocate-General 
could only invoke their Lordships’ Common 
Law powers and in the Mofussil at Barisal 
there was no Common Law Jurisdiction at all 
vested in any Court. 

Responsible officers of the Court, remark- 
ed Mr. Chakravarti, ought not to rush into 
Court with applications of this nature. 
There was no ovyidence that after the end 
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of May, there was any campaign—as the 
Aqdvocate-General described it—going on. 
Yet on the 6th June, this application was 
made and it was stated that the matter was 
one of urgency. Where was the urgency 
when from the lst June to the Gth June 
nothing waa written about the conspiracy 
case? Why should not an application of this 
gravity be brought before their Lordships 
with due care and caution, especially as the 
Crown said that what was asked for was 
merely a decision as to the liability or other- 
wise_ of those articles? 

As regards the power of the High Court, 
Mr, Chakravarti cited the Charter of George 
III, appointing a Oourt of Record, 24 and 
25 Victoria, Chapter 9, and the Charter of 
1862, clanse 18, and said that with regard 
to the Original Side, their Lordships had to 
apply the same law asthe Supreme Court 
would have applied. As regards cases 
brought up for trial under the extraordinary 
jurisdiction, the law was to be applied as it 
was applied in the part of the country from 
which the case was brought. With regard 
to the Appellate Jurisdiction, their Lord- 
ships had to apply the law which ap- 
plied in the part of the country from 
which the appeal came. Then with regard 
to the Or iminal.Law, their Lordships would 
find the procedure laid down in clauses 29 

~and 30 of the Charter of 1862, 

After citing the Letters Patent of 1865, 
counsel said that on the abolition of the three 
Courts which previously existed, namely, the 
Supreme Court, the Sadar Dewani and the 
Sadar Nizamat, the position became this 
that within the Presidency Town, the High 
Court in its Original Jurisdiction came to 
possess the same powers as were conferred by 
clause 4 of the Oharter of 1774, 

Continuing, Counsel said that the case of 
Surendranath Banerjee v. Ohief Justice and 
Judges of the High Court, Calcutta (1) was 
entirely~ in his .favoar. In point of fact, 
the Sadar Dewani and the Sadar Nizamat 
never at any time possessed any power ana- 
logous to the power that the King's Bench 
possess with regard to the whole of the King 
of Great Britain. They had certain defined 
appellate powers, which had been’ modified 
from time to time by the Legislature and 
when the Legislature had thought fit to deal 
with any of these especial powers which the 
High Court derived as the successors of the 
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old Supreme Court, they had even then 
refrained from giving that power to any 
Court other than the High Court. 

The Chief Justice: The Dawaui Nizamzt 
had very wide powers. 

Mr. Chakravarti: I am not denying for 
a moment that -they had general superin- 
tendence, but my point is that general 
superintendence cannot contain the power to 
punish by summary procedure for contempt 
because that is a power which historically 
came into existence under very different 
circumstances. 

Counsel had not concluded his argument 
on this point, when the Court rose for the 
day. ; 
Mr. Chakravarti continuing his address 
discussed the history of the Sadar Dewani and 
the Sadar Nizamut Adawlut. A short ao- 
count of the history as to how these two Courts 
came into existence and subsequently wera 
known as the Company’s Courts while the 
Supreme Court was known as the King’s Court, 
was given in Ilbert’s Government of India, znd 
Edition, page 43. In Field’s Book on the 
Regulation of the Bengal Code, Chapter IV, 
beginning at page 134, there was an elaborate 
history of the three Courts, the Supreme 
Court, the Sadar Dewani and the Sadar 
Nizamat, and the developments that the 
latter two came to have later on. 

After reading extracts from those two 
authorities, Mr. Chakravarti said that the 
Sadar Dewani and the Sadar Nizamat were 
Company’s. Courts and not King’s Courts 
and their jurisdiction came to the British 
power from the Muhammadan Government, 
It could not be suggested that the doctrine of 
contempt of Court was ever known to 
the Muhammadan Government from which 
the jurisdiction was derived. In the 
result, just before the High Court came 
into existence, the Sadar Dewani was the 
Court which heard appeals and revised orders 
made by the Oonrts in the Mofussil, and the 
Sadar Nizamut did the same with regard to 
criminal cases. There was no trace of any 
authority which conferred upon either of 
these Courts the powers of a Court of Record 
and his submission was that they were never 
Courts of Records, 

The Chief Justice: I do not think you are 
right with regard to the Sadar Dewani. I 
think the Charter of George ILI authorised 
the constitution of the Sadar Dewani as a 
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Court of Record. I am speaking from 
memory. i 

Mr. Chakravarti: 
me. 

The Chief Justice: It isas I thought. In 
the same year, thatis ia 178l, the Sadar 
Dewani was constituted by an Act of Parlia- 
ment a Court of Record. That is 21, George 
111, Chapter 70. 

Mr. Chakravarti: However that may be, 
subsequently when the High Court was 
astablished, it became a Court of Record 
so that the point loses a good deal of its 
importance from that poiat of view. 

The Chief Justice: Oh, no. That 
whole point in the case. 

Mr. Chakravarti: The way that I am 
putting it is this, simply a Court of Record 
having superintendence is not sufficient. 

“The Chief Justice: It has strack us all in 
that way although it was not putto us in 
that way as we understood the argument for 
the Government. There is this fact that the 
High Court is a Court of Record and the 
additional fact that it has superintendence. 
Asa Court of Record, it can commit, The 
question is whether as a Court of Record, it 
can commit for anything other than offences 
against itself or whether it has the wider 
power of the King’s Bench or power to punish 
for offencas against the inferior Courts. Then 
you have this further point to consider in 
this connection whether we inherited from 
the Dewani Nizamat the power to commit for 
contempt. If the Dewani Nizamat was not a 
Court of Record, then could we have inherited 
that power? 

Mr. Chakravarti: Assuming that tke 
Dewani Nizamat was a Court of Record and 
your Lordships’ Court is the successor of that 
Court and as such has superintendence over 
the Mofussil Courts, you have every power 
which the law gives you to the exclusion of any 
power conferred by the Common Law. That 
is my proposition. Even conceding every- 
thing against moe, the special jurisdiction 
which is derived by the Common Law cannot 
be applied outside the Presidency Town. 

The Chief Justice: Is not your argument 
this, that to ascertain our powers we must 
look at the Act of 1861 and the Letters 
Patent of 1862. Prima facie, at any rate 
we are the inheritors of the powers of the 
abolished Courts. If the Dewani Nizamat 
was not a Oourt of Record, it had no power 
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to commit. If our power of superintendence 
is derived from the Dewani Nizamat, thtn 
it is a Court which had no power to commit 
and, therefore, we cannot commit in this 
case. You go further and say that even 
if it had power to commit, we cannot come 
mit because the power to commit in this 
case belongs to the King’s Banch apart 
from all other Courts either by indictment 
or summary proceedings. : 

Mr, Chakravarti: ‘hat is the position I 
take. I support that argument by referenca 
to two provisions—the new provision in- 
troduced in the Letters Patent of 1862, 
clause 23, and the present Letters Patent, 
clause 24, 

Continuing, Counsel said that the High ` 
Court was the successor of the Supreme 
Court with territorial jarisdichion confined 
to the Presidency Town of Caleatta.. What- 
ever that territorial jurisdiction, it was by 
virtue of the power conferred upon it by 
clause 4 of the Charter of the old Supreme 
Court which had been continued successively. 
Their Lordships were entitled to the powers 
of the King’s Bench and as such entitled 
to apply to the Common Law for the deter- 
mination of any matter which the King’s 
Bench could determine on the basis of the 
Oommon Law, The Sapreme Court never 
was a Court which had power of superin- . 
tendence over the Courts in the Mofussil, 
and ag successors to the Supreme Coart 
their Lordships never derived any power 
of superintendenca over the Mofussil 
Court in the Original Side of their Lordships’ 
Court. As the successors of the Sadar 
Dewani, their Lordships had become the 
successors of the Sadar Dawani but in dealing 
with matters in that jurisdistion, their Lord- 
ships had to apply the law to the exclusion of 
the Oommon Law. It was now clear that 
the Sadar Dewani by an Act of Parliament 
was created a Oourt of Record. So far as 
the Sudder Nizamat was concerned, as suc- 
cessors to that Court, their Lordships had the 
power of superintendence over the Oriminal 
Oourts in the Mofussil, bub in dealing with 
matters arising in the Mofassil, their Lord- 
ships had to apply the law to the exclusion 
of the Common aw. On the Original Side 
of the Court, their Lordships had no super- 
intendence over the Mofussil Courts. The 
only Courts over which on the Original Side 
their Lordships could interfere were the 
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Courts in the Presidency Town. As regards 
cases in the Mofussil, even assuming that 
the Sadar Nizamat was a Court of Record 
and subsequently their Lordships as suc- 
cessors derived power to superintend Mofassil 
Courts, the difficulty with regard to their 
Lordships’ applying this doctrine of contempt 
of Court to the Mofussil was due to the fact 
that their Lordships could not appeal to any 
proposition of the Common Law. 

.Mr. Chakravarti then went on to say that 
so far as his client was concerned and the 
country was concerned, they would be glad if 
once for all their Lordships decided that they 
had the power because if. this power was 
vested in the QOourt, it was safest in their 
Lordships’ hands. Everybody would be glad 
if their Lordships’ decision was against 
them. 

The Chief Justice: Iam afraid we cannot 
make an order by consent. 


Mr. Chakravarti then dealt with the appli- 
cation and said he would show . that there 
was no proper application before their 
Lordships, The application he was here to 
meet was an application on behalf of the 
Superintendent and Remembrancer of Legal 
Affairs who is ex-officio Public Pro. 
secutor of Bengal. In the first place, the 
notice which had been served upon his client 
was not in accordance with the order of 
their Lordships. So little care had been bes- 
towed upon this matter that the very things 
which their Lordships in granting a short 
date for service endeavoured to avoid in.the 
nature of pitfalls were exactly the things 
which were overlooked. The order left out 
entirely the question of jurisdiction, namely, 
in what jurisdiction their Lordships made 
the order. Counsel was entitled in a matter 
of this kind to expect that this was done 
advisedly by the legal advisers of the appli- 
cant and he was entitled to ask their Lord- 
ships to draw the inference that in point of 
fact, this application had not the authority 
and sanction of His Excellency the Governor- 
in-Council. His Excellency the Governor's 
sanction and authority to move their 
Lordships must have been upon some 
proceeding and that 
put forward in a particular way. What 
was the explanation given to their Lordships? 
The explanation was that it was done 
. ìn a hurry. Where was the hurry 
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necessary? Was hurry even in the case of a 
private litigant a ground for departure from 
an order made by the Court at the instance 
of the party himself? lt was an application 
on behalf of the Legal Remembrancer as 
ex-officio Public Prosecutor although he 
had no locus standi on the Original Side of 
the High Court, 

The office of Legal Remembrancer, said 
Mr. Chakravarti, was abolished by Regula- 
tion X{II of 1892. Although the Government 
could appoint any gentleman to carry on the 
duties of a Legal Remembrancer, no‘statutory 
power could be conferred upon him. There- 
fore, there was no proper application before 
their Lordships at all and the notice served 
upon Counsel’s client was a notice in his 
capasity as ea-oficto Public Prosecutor of 
Bengal. According to the rules of the 
Original Side, the other side were not entitled 
to be here at all because this gentleman had 
served the notice in person and he was entitled 
to appear and argue the matter in person. 
This application was absolutely misconceived 
and brought before the Court without any 
consideration. What was there on the record 
to show in point of fact that His Excellency 
the Governor-ir-Council had determined that 
these proceedings should be taken before their 
Lordships and should be taken for and on behalf 
of His Excellency the Governor-in-Counail? 
The petition was not on behalf of His Ex- 
cellency the Governor-in-Council but was the 
petition of the Legal Remembrancer. On that 
ground, alone the application ought to fail, 


Subject to the submissions he had already 
made, Mr. Chakravarti proceeded to consider 
the articles complained of. He submitted 
that the cases to which reference had been 
made established two propositions so far as 
this particular matter was concerned (1) as 
to whether the materials complained of 
amounted to a contempt at all and (2) if 
they did, whether they were of such a 
character as to probably interfere sub- 
stantially and seriously with the due course 
of justice. 4 

Counsel then cited the cases of Reg. v. 
Parnell (7) and Reg. v. Doolan (8). 

‘Counsel next read the articles complained 
of commenting as he went along. In one of 
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the articles, there occarred the following 
passage: “Do they intend to attack, Fort 
William with Maxim guns and gatlings?” 

Mr. Justice Stephen: The general 
impression conveyed is that the accused are 
not guilty of whatever they are charged 
with. 

Mr. Chakravarti: It isa funny remark 
and is not intended to cause mischief, 

Mr. Justice Stepben: Is anything 
intended to be funny outside mischief? 

The Chief Justice: Is it necessary that 
the remark should be funny? 

Mr, Justice Stephen: We take the 
intention to be funny the same thing as 
being funny. The whole key-noteis struck 
at the beginning where a reference is made 
to terror-striking, It then goes on to 
suggest that the methods adopted by the 
Police are terror-striking, which the Police 
may beusing for the purpose of promoting 
a false case. 

Mr. Chakravarti: That they do not suggest. 
They say that the case may be perfectly true 
but ask that the accused be not treated with 
exceptional severity. All that may be said 
atthe highest is that the conduct of the 
Police was too severe and in that sense 
improper. l 

Continuing, Counsel said that taking this 
article at its worst, there was an improper 
suggestion that some of the accused at all 
events might be innocent. As regards the 
expression: “The prosecution will prac- 
tically have everything its own way,” Coun- 
sel said that was nota suggestion of any- 
thing which could in any event arise. That 
was on the basis of a trial before a Special 
Magistrate which was based upon a rumour, 

Mr. Justice Stephen: Here are suggés- 
tions that the Police are using improper 
means to procure a conviction. If that 
idea is widely spread through the community, 
it may have the effect—it may be intended 
to have the effect of cutting off evidence 
‘by the Police. It may have an effect on 
the minds of possible witnesses to induce 
them to give false evidence or induce them 
not to give any evidence at all. 

“Mr. Chakravarti: So far as the Police 
evidence is concerned, the High Court has 
been replete for ages with cases regarding 
suspicion about Police evidence. 

Mr. Justice Stephen: I should say this 
was a suggestion that the Police were using 
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improper methods to get a conviction and 
that would have the effect of preventing 
men who were possible witnesses from giving 
their evidence. 

Mr, Chakravarti: No more than it has 
been for ages. No body would attach any 
importance to an article in the “Amrita 
Bazar Patrika” but those who are capable 
of taking a proper view would attach im- 
portance to a judgment of the High Court, 
assuming, however, that the reading of 
the article is that the conduct of the Police 
is improper and improper evidence will be 
placed before the Court. 

Mr. Justice Stephen : 
dence kept back. 

Mr. Chakravarti: That would be proper 
evidence in favour of the accused. 

Mr. Justice Stephen: Or against them. 
If you suggest that the Police in this 
case are behaving very badly, that may have 
the effect of warning men off from being 
witnesses at all, If nothing was said, they 
might be willing to come forward and give 
evidence in favour of the prosecution or 
the accased. 

Mr. Chakravarti: 
the prosecution. 

Mr. Justice Stephen: It may be that a 
witness who knew something in favour of 
the accused would not come forward and 
give his evidence; also it might have the 
effect of causing witnesses for the prosecu- 
tion to think that they would rather not 
have anything to do with it. 

Mr. Chakravarti: Thatis a contingency 
which I venture to submit would not arise 
on the basis of these articles. . 

Mr. Justice Stephen: We have got to 
take ourselves back to the time the article 
was written and consider what the effect 
might be expected to be. 

Mr. Chakravarti: There is absolutely 
nothing said before your Lordships with 
regard to the circulation of this paper 
or the importance to be attached to it or 
whether the possible witnesses knew English 
or whether they read the “Amrita Bazar 
Patrika.” Speaking for myself, 1 have never 
read a paper for the last five years except 
when cuttings are given to me. We must 
have some substantial ground for coming 
to the conclusion that these articles would 
impede in the natural course the trial of 
the case. On the, contrary, all these articles 


Or improper evi- 
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show an extreme desire on the part of the 
writer that there should be justice—and 
full justice—done. Of course, there is a 
suspicion of the Police and the Police -me- 
thods, 

Counsel had not concluded when the 
Court rose for the day. The further hearing 
of the matter was resumed on Monday 
next, 

Mr, Chakravarti continuing his address read 
the article of the 24th May commenting as 
he wentalong. Oounsel next read the article 
of the 25th May and said that that wished to 
represent the popular view to the Government. 
The popular view” referred to the unnecessary 
and needless severity and the irritation which 
was likely to be caused by wholesale house- 
searches. The article then went on to say 
that a judgment of a tribunal of three Judges 
of the High Court would carry public confi- 
dence whereas a judgment of a Mofussil 
Magistrate would not. 

The Chief Justice: Is there nota compa- 
rison between two Courts, one of which is not 
in existence? 

Mr, Chakravarti; Yes. It is not comment 
on the particular Court before which the 
matter is pending. It isa suggestion made 
on a confusion of ideas and misinformation as 
to, or ignorance of, the law. 

Mr, Justice Stephen: Throughout all 
these articles, the writer displays his ignorance 
of the law? 

Mr. Chakravarti: Yes. : 

The Chief Justice: He is ignorant both as 
to the tribunal which will try it and the 
conditions under which it can come to the 
High Court. It cannot come to the High Court 
at the instance of the Government, because 
the Government would prefer it or the party 
would prefer it. It can only come to the 
High Court if the Government came to the 
solemn conclusion that it is necessary in the 
interests pf peace and order, 


Mr. Chakravarti: Yes. Right through, as 
far as I have gone, there is no reference to 


the complainant, in the matter, no reference. 


to the particular Magistrate before whom the 
matter is pending. In order to constitute a 
contempt there must be a reference either to 
the prejudice of the complainant or to the 
prejudice of possible witnesses or to the 
prejudice of the Court before whom the mat- 
ter is pending. 
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Mr. Justice Stephen: The reasons the 
writer gives for his views are that the Court 
in the Mofussil will not try the case as 
satisfactorily as a tribunal of three Judges 
of the High Court. 

Mr, Chakravarti: That we cannot say, 
He is comparing a tribunal which does not 
exist with a tribunal which might, under 
certain statutory conditions, try the case. 

Mr, Justice Stephen: Supposing he proceeds 
to impede the course of justice in whatever 
Court it is to be tried. Is not that contemp}? 

Mr. Chakravarti: No. 

Mr, Justice Stephen: In order to constitute 
a contempt, he must be aware of the Court in 
which the case is to be tried by law. 

Mr, Chakravarti: The way in which I 
putit is this, His intention—either expressed 
or which can be gathered from the words 
he uses—must be to prejudice the person 
being tried in due course of law. 


Mr. Justice Stephen: Suppose he does not 
know what the due course of law is. Does 
that make a difference? 


Mr. Chakravarti: Yes. He is comparing a 
trial before a Special Magistrate who does not 
exist in law at all. 


Mr, Justice Stephen: Therefore in 
order to commit contempt, he must be aware 
of what is the dae course of law. i 

Mr. Chakravarti: My submission is that 
in order to commit contempt of Court, he 
must be conscious of the Oourt which will 
try. He must be aware of the Court which 
is going to try and his intention must be to 
affect the judgment of the Court either 
directly or indirectly or in all probability, 

Mr. Justice Stephen: Then his ignorance 
of the due course of law is a defence? 


Mr. Chakravarti: You cannot commit 
contempt of Court if you are ignorant of that 
Court. 


Mr. Justice . Stephen: Ignorance of 
the Court which will try a case is a 
defence? 


Mr, Chakravarti: If there are two tribu- 
nals either of which may try, ignorance as 
to which one will try and comment on 
a Court which does not existin law is not 
contempt. 

Mr, Justice Stephen: You know it is bound 
to be tried by the one or the other. 
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Mr. Chakravarti: It cannot be tried by a 
Special Magistrate in any view of the matter. 
In commenting as to how the case will be 
tried by-a Special Magistrate, there can be no 
contempt, 

Mr, Justice Stephen: Supposing it is going 
to be tried by a Sessions Judge in the 
ordinary way and a man says it is going to 
be tried by a Special Magistrate and com- 
ments on the way it will be tried by the 
Special Magistrate, that is not contempt? 

Mr. Chakravarti: He has said nothing 
about the tribunal likely to try. 

Mr. Justice Stephen: Then if he names 
the tribunal wrongly, he can say what he 
likes. 

Mr. Chakravarti: In order to commit 
contempt of Court, you must scandalise the 
Court. If that Court does not exist in law, 
you cannot scandalise it. The only way 
you may possibly interfere with the due 
administration of justice is by creating 
a sibstantial prejudice either against the 
accused or the complainant. If the comment 
here is that either the accused or the 
complainant would be prejudiced if the 

. trial is before a different Court, how can 
that be taken to be a reflection on the trial 
going on in the usual course before the ordi- 
nary tribunal? 


Mr. Justice Stephen: Because it produces 
an atmosphere of prejudice which impedes the 
ordinary course:of justice. 

Mr. Chakravarti: Comment on the assump- 
tion of the existence of a Court which in law 
does not exist and cannot try the case, is not 
contempt. 

The Chief Justice: What yon wish to say 
is thig, that if the contempt consists in a 
reflection on the Court and the Court does 
not exist, there is no contempt. Is that 
what you mean ? 

Mr. Chakravarti: Yes. 

Mr. Justice Stephen: That is not quite what 
you said. Do- you abandon your former 
argument? 

Mr. Chakravarti: No. 

Mr. Justice Stephen: You take them 
both. Then they are different. 

Mr. Chakravarti: No, they ara not differ- 
ent. 

After referring to and commenting on the 
cases on which the Advocate-General relied, 
Mr. Chakravarti said that these articles were 
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published in May last. The investigation 
bagan on the 12th May. The accused ere 
not brought before the Court. They ware 
charged under section 121A of the Penal 
Code. 

The Chief Justice: The charges are under 
section 121A but we do not know what the 
precise charges are, ; 

Mr. Chakravarti: Under section 121A 
there are three distinct classes of charges. 
However, whatever these charges may be, 
the case cannot be tried by the Magistrate at 
all. It will have to be committed to the 
Sessions. What the applicant asks your 
Lordships to say is this that the pronounce- 
ments of the writer in the ‘Amrita Bazar 
Patrika” are so important that the Magistrate, 
the Jury, the assessors, and the witnesses 
should not only have read them but carry 
them in their head for months and months and 
be so swayed by them that at the trial either 
the Police would not be able to put forward 
the witnesses which they would otherwise 
have been able to do orin point of fact the 
complainant would ba prejudiced either iun . 
the eyes of the assessors or that witnesses 
would not be forthcoming. 

The Chief Justice: Will it come before a 


Jury? 

Mr. Chakravarti: Under the law it can- 
not. 4 

Mr. Justice Stephen: It is not a Jury 
district? 


Mr. Chakravarti; - No, 

The Chief Justica: Itis not a Jury case? 

Mr. Chakravarti: That is so. ; 

The Chief Justice: Can an offence under 
section 121A come before a Jury, i 

Mr. Chakravarti: No. 

The Chief Justice: Offences under thè 
State can only be tried before a Jury in a 
Presidency Town? 

Mr. Chakravarti: Yes. 


In conclusion, Mr. Chakravarti said: My 
submission with regard to the merits of these 
articles is this. This publication is in 
Caloutta. The case was pending at Barisal. 
It ig not shown that this paper has any 
circulation at all in Barisal or to what extent 
it has a circulation there and in what way it 
is likely to affect the minds of the. persons 
concerned in the inquiry or the trial. It is 
not shown that it is likely that the pronounce- 
ments of the “Amrita Bazar Patrika” have 
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reached the ears of the Magistrate who is 
likely to inquire into the matter or anybody 
elst. The trial before the ordinary tribunal 
which will consist of the Sessions Judge and 
assessors will not take place for months. 
It is impossible to think that these articles 
would be read and remembered in connection 
with anything one had to do months after- 
wards with regard to the trial. The articles 
point out the unusual character of the Police 
activities for some months prior, namely, in 
March. Then we have  house-searshes 
carried on long before. Then we have the 
arrests of persons not ordinarily belonging to 
the criminal classes. Then we have that the 
arrests were hasty and clandestine. These 
facts are not controverled in any way. Then 

we have that the treatment accorded to the 
| persons arrested is extremely harsh and that 
Military | Police—Gurkhas—are brought 
forward. The paper complains that these 
methods are likely to create a panic and 
alarm in the public mind and appeals to the 
authorities. Then there isa reference with 
regard to the opinion expressed by the 
Anglo. Indian Press. Under. these circum- 
stances, I submit that on*the three material 
points, namely, with regard to the time, 
place and occasion, these articles cannot 
possibly affect the course of justice. Further, 
I submit that in point of fact there never 
was any attempt on the part of the writer 
to interfere with the due administration of 
justice but he was expressing an honest 
opinion for the interference with the 
harshness of the Police by the higher 
authorities. These articles are in the first 
place, not in any way a contempt of Court, 
and even if by interpretation some of the 
passages may be construed into an expression 
of opinion which is technically a contempt 
of Court, itis of such a nature that your 
Lordships will not take notice of it by this 
summary procedure, 

The Chief Justice: Do gou say it turns on 
the fact that yon are not the composer of the 
articles but merely the printer and publisher 
of the paper? 

Mr. Chakravarti: Yes. 
stated that in my affidavit, I am not the 
writer or composer of the articles. I did not 
know of these articles at all but under the 
statute, I have to make a declaration, and 
for anything appearing in the paper, I am as 
printer liable. 


I have already 
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Continuing Mr. Chakravarti said: An 
attempt was made to bring Babu Moti Lal 
Ghose in as the Editor and Manager of the 
paper. There was no proper material kefore 
the Court to callupon him to answer the 
complaint on the merits, and the application 
as against him was, therefore, dismissed with 
costs. Upon that and knowing what we had 
said in our affidavit because our affidavit had 
been filed before that when the Court put it to 
applicant’s Counsel asto whether be desired to 
proceed against the printer, he said: “I want 
an authoritative decision and I want to proceed 
against the printer.” Counsel forthe appli. 
cant then knew that an objection had already 
been taken by the printer not only with regard 
to jurisdiction but with regard to the form of 
the application. Upon that, the matter goes 
on for a long time, for four days, and it ig 
abundantly clear that the printersays:—“I was 
not cognisant of these articles but I am leg- 
ally responsible” and there is nothing to tke 
contrary. Under the circumstances, I submit 
that even if these articles are offensive in the 
sense that they are liable to be congidèred 
under the summary jurisdistion of your Lord. 
ships’ Court, the printer is not the person in 
whose presence they ought to be considered 
aball especially after the attempt to go 
against the Editor and Manager bad become 
abortive, 

The Advocate-General who replied submit- 
ted that their Lordships, being in possession 
of all the materials published in these articles, 
would come to the conclusion that in the 
public interest there was very great reality 
and gravity in these articles. As to the 
alleged innécence of the printer and pub. 
lisher, he said that these proceedings were 
in vindication of public justice and were 
taken solely with the object that legal proceed- 
ings pending in the Courts should -Proceed 
in due course without the interference which 
the law prohibited. Therefore, provided 


that there was -an authoritative ruling 
of their Lordships that these articles 
were reprehensible and amounted to 


contempt both of the High Oourt and 
the trying Court, that was sufficient for 
public purposes. At the same time, when 
Mr. Chakravarti submitted that the printer 
and publisher had no cognisance of these 
articles—as he said in his affidavit— and 
that he was to be regarded as an innocent 
man so far as any contempt of Court was 
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concerned, then the Advocate-General asked 
their Lordships to consider what the facts 
ware. The facts were that these articles had 
been printed and published by this man who 
was admittedly the printer and publisher. 
This man had sought throughout all these 
proceedings to assert that he was entitled 
to print and publish these articles, that in 
printing and publishing these articles he had 
not offended against the law and that these 
articles were fair comment oa matters of 
public interest. TE there was any substance 
in the allegation that the printer and pab- 
lisher was an innocent man, then he ought 
at the very earliest opportunity to have 
offered their Lordships an unqualified and 

nreserved apology. 
lagi, the printer asked their Lordships’ 
opinion that these articles were fair com ment 
fairly expressed on a matter of public interest. 
As a matter of fact, these articles contained 
statements which were false. 

The Chief Justice: Is it your case that 
these articles merit imprisonment? 

The Advocate-General: That is essentially 
for your Lordships’ judgment of course. 
This, I do submit that taking the whole 
of these articles together, giving them their 
plain and obvious meaning to Haglish words, 
reading nothing into them and substracting 
nothing from them, I ask your Lordships to 
say that they are of an extremely serious 
and grave nature and do tend, according to 
the authorities, to obstruct the due adminis- 
tration of justice. | 

The Chief Justice: They would merit 
imprisonment or fine or both? he 

The Advocate-General: On the authorities, 
lesser offences. have been so visited with 
these penalties. In this case, the Government, 
who are the applicants in this motion, bave 
in no sense come before your Lordships in the 
capacity of prosecutors of this man or of the 
men responsible for these articles as in them- 
selves desiring the punishment of these men 
but in the vindication of public interest and 
jastice, they draw your Lordships’ attention 
to these articles which they allege, ac- 
cording to the authorities, amount to grave 
contempt of Court. 

The Chief Justice: The petition 
that they be sent to prison. 

The Advocate-General: Not necessarily so. 

The Chief Justice: That is the only 
prayer made specifically. 


asks 
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The Advocate-General: At any rate, your 
Lordships must distinguish between motions 
for contempt of Court made in civil Bro- 
ceedings in which parties are interested and 
the public point of view involved in a case 
like this when Government come before your 
Lordships and draw attention to a series of 
articles which they avér were contempt of 
Court, 


The Adocate-General then cited a passage 
in Oswald “On Contempt,” page 96, 
which stated: ‘Ignorance of the contents can- 
not excuse a printer or publisher of a 
pamphlet which comments on pending pro- 
ceedings.” 


Counsel next dealt with the question of the 
jurisdiction of the High Court in this 
matter. He submitted that the High Court 
as the successor of the Supreme Court, the 
Sudder Dewani and the Sudder Nizamat, had 
such jurisdiction, and after citing authorities 
in support of his contention, he asked their 
Lordships as Justices of the King’s Bench to 
apply the old principles of the Common Law 
to new circumstances, 


The Chief Justice: To put old wine into 
new bottles? (laughter). 

Mr. Justice Stephen: 
bottles? (laughter). 

The Advocate-General: 
bottles (renewed laughter). 


New wine into old 


It is bad for the 


Continuing, Counsel said: Mr. Chakravarti 
had stated thatthe contempt, if any, was a 
contempt of a Mofassil Court. The Advocate- 
General’s answer to that was that the 
publication wasin Calcutta and that it was 
a contempt as it tended to undermine the 
authority of the Courts over which their 
Lordships had superintendence. 


Turning to the contention of the other side 
that this application was irregular and that 
no person with any locus standi had made 
it, the Advocate-General said that the ap- 
plication was made on the petition of an 
officer whose office had existed de facto for 
the last sixty-eight years at least. Counsel 
briefly uarrated the history of the creation of 
the office of Legal Remembrancer in i814, 
pointed out that the office was abolished but 
re-created since 1845 and said that from 1845 
to the present time officers fulfilling these 
functions under the designation of Superin- 
tendent and Remembranger of Legal Affairs 
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had been uninterruptedly appointed and 
their appointments notified in the “Gazette” 
ffom time to time. © 
Some discussion followed on a proposal by 
the Advocate-General to amend the patition 
by substituting His Excellency the Governor 
. askthe petitioner instead of the Legal Remem- 
“ brancer and thus bring the petition in con- 
formity with their Lordships’ order. 
Eventually their Lordships allowed the 
petition to be amended, the’ Chief Justice 
remarking that they expressed no opinion as 
to the consequences of the amendment, 
The Chief Justice then intimated that 
the Court would reserve its judgment. 


. JUDGMENT, | 
Jenkins, C. J.— On the 12th May 1913, Mr. 
Lionel Hewitt Colson, Special Superintend- 
ent, Intelligence Branch, Criminal Inves- 
tigation Department, Indian Police Service, 
filed a petition of complaint in the Court. of 
the Additional Magistrate of Barisal, alleging 
that one Girindra Mohan Dass and 43 
others had been guilty of offences under 
section 121A of the Indian Penal Code. 
The Magistrate, Mr. Nelson, examined the 
omplainant on oath, recorded his deposition 
and directed certain warrants to issue. On 
the 19th, 20th, 21st, 22nd, 24th, 26th and 
80th days of May,articles, it is said, containing 
comments on the criminal proceedings initiat- 
ed by this complaint, described as the 
Barisal Conspiracy Case, were published in 
a newspaper called the “Amrita Bazar 
Partika.” The Government of Bengal having 
been advised that the publication of these 
articles and each of them, and in particalar 
the leading article of the 22nd May 1913, 
constituted serious contempt of Court, the 
Advocate-General on the 6th of June made 
an application to a Division Bench with a 
view to proceedings being taken against two 
persons on the ground that one of them was 
the Editor and Manager and the other the 
printer and publisher of the “Amrita Bazar 
Patrika” newspaper. 


The Advocate-General purported to apply 
on behalf of an officer of the Government 
of Bengal, whom he described as the 
Superintendent and Remembrancer of Legal 
Affairs and ex-officio Public 
Bengal. It appeared to the Division Bench 
that there might be a difficulty as to an 
application by the officer so described, and 
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on this being brought to his notice, the 
Advocate-General stated to the Court that 
he was moving on behalf of His Excellency 
the Governor of Bengal in Council. Leave 
was accordingly given to the Advocate- 
General to move on behalf of the Governor 
of Bengal in Council and notof the officer 
described as Legal Remembrancer. An order 
was accordingly drawn up in the following 
terms: The Advocate-General of Bengal 
stating that he moves on behalf of His 
Excellency the Governor of Bengal in 
Council and at the instance of the Legal 
Remembrancer of Bengal and that the 
matter is one of urgency, and farther stating 
the facts on which he relies, all of which 
will be supported by affidavits which he 
undertakes to file forthwith, it is ordered 
that, instead of issuing a Rule, special leave 
be given to serve notice of motion of the 
application for Wednesday, the eleventh day 
of June, ab eleven o'clock in the fore- 
noon such notice to contain a general state- 
ment of the grounds. And it is further 
ordered that the said notice be forthwith 
served personally on Moti Lal Ghose, the 
Editor and Manager, and on Tarit Kanta 
Biswas, the Printer and Publisher of the 
newspaper called the ‘Amrita Bazar Patrika’ 
together with a copy of the petition, affidavits 
and exhibits and with a copy of this order,” 
A notice of motion was prepared on the same 
date whereby an order was sought that 
Moti Lal Ghose, Editor and Manager, and 
Tarit Kanta Biswas, Printer and Publisher 
of the Amrita Bazar Patrika’ newspaper 
may be ordered to stand committed to prison 
for their contempt of Court in respect of | 
printing and publishing the articles which 
tend or are calculated to interfere with the 
due course and administration `of justice”. 
The grounds are indicated at the foot of the 
notice of motion, and consist of a petition of 
the Superintendent and Remembrancer of 
Legal Affairs and three formal affidavits 
proving the presentation of the complaint, 
the purchase of the paper, and so forth. 
On the llth of June, the day named for the 
hearing in the notice of motion, an adjourn- 
ment became necessary as the notice had 
not been served on one of the respondents 
owing to his absence from Calcutta and the 
motion could not be brought on till the Leth, 
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- which we are now concerned is a criminal 
offence and no person can be punished for 
it, unless that offence be proved by legal 
evidence, [In re Pollard (9)]. The affidavits 
in this case show no connection between 
Babu Moti Lal Ghose and the impugned 
' articles, and all that there is suggestive of 
this connection is a statement in the petition 
on the information and belief that he is the 
Editor and Manager. But a statement 
resting on information and belief is not 
legal evidence ina case like the present. 
[ Reg. v. Stanger’ (2)]. It was suggest- 
ed by the Advocate-General that there was 
no denial by Babu Moti Lal Ghose but, as 
pointed oub in Reg. v. Stanger (2), and 
indeed is obvious, a man in a criminal pro. 
ceeding need not deny that which is not 
legally proved against him. Hvenin a civil 
proceeding, a statement on information and 
belief is not admissible except on an inter- 
locutory application, and then the grounds 
of such belief must be stated. There 
certainly was no admission by Babu Moti 
Lal Ghose for he had not time to file an 
affidavit by reason of the late service on 
him of the notice of motion and it was 
stated before us that he was actually in a 
position to deny the allegation. The 
materials, therefore, necessary to fasten res- 
ponsibility on him were wholly wanting. 
The suggestion on the part of the Advocate- 
General that we should at that stage permit 
further affidavits or evidence was opposed 
to the ‘conditions on which alone he obtained 
leave from the Division Bench to serve 
notice of motion, as well as tothe rules of 
this Court. Realising his difficulty, the 
learned Counsel withdrew his motion as 
against Babu Moti Lal Ghose with the 
result that it had to be dismissed - with costs. 

The Advocate-General considered that his 
purpose would be sufficiently served if he 
could proceed against the printer and pub- 
lisher, tor he explained that there was no 
feeling against any particular individual and 
what was desired was to obtain a decision 
whether the proceedings of inferior Courts 
“could be protected by this Court on a sum. 
mary application. Had the case against the 
printer and publisher rested solely on the 
grounds furnished by those responsible for 
the motion it must equally, have failed. But 

(9) L. R. 2 P, ©, 106; 5 Moore P. O. (x. s.) 111; 16 
Eng. Rep. 457. 
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the application is saved from this by the 
second respondent’s own admission, for, what- 
ever may have been the views in days gone 
by, I think we can now take that admission 
into consideration though contained in the 
affidavit in answer to the motion. So we 
proceeded with the case against the printer 
and publisher, ‘and declined to grant the 
further adjournment for which that respond- 
ent prayed, for we felt that it was time the 
ease should be heard and desided. The 
Advocate-General has contended that the 
articles justify the advice given to the Go- 
vernment of Bengal and described in these 
words in the 7th paragraph of the petition. 
“that these articles and each of them and in 
particular the leading article of the 22nd day 
of May 1918 in tha circumstances aforesaid 
constitute a serious contempt of Court in that 
the several articles severally andin con- 
junction are calculated and tend to interfere 
with the due course and administration of 
justice and that in particular and without 
prejudice to the generality of the foregoing,the 
said leading article in the issue of the said 
newspaper dated the 22nd May 1913, tends to 
interfere with the course of justice by influ- 
encing the minds of persons who may be con- 
cerned in the said proceedings as Magistrates, 
assessors, jurors and witnesses.” As a next 
step in his argument, the Advocate-General 
mentioned that the High Court had power 
to commit for contempt of the Court of a 
Mofuasil Magistrate, 

Mr. Chakravarti for the printer and pub- 
lisher accepted responsibility for the article 
as printer and publisher though his client, 
it is sworn, was not cognisant of them. He, 
however, repudiated the idea that the articles 
were intended to be or were a contempt of 
any Court; he questioned our jurisdiction to 
commit for contempt of an inferior Court, 
and drew our attention to a series of blunders 
in the procedure which, he claimed, vitiated 
the proceedings. There, undoubtedly, have 
been blunders which should not have found 
a place in so important an application. One 
has resulted inthe dismissal of the motion 
with costs against one of the respondents at 
the very outset of the case. With that I 
have already dealt and I need not notice it 
further. That, on which reliance has princi- 
pally been placed on behalf of the printer and 
publisher— whose name by the way has been 
incorrectly given—ia that the notice of motion 
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is expressed to be on behalf of the Superin- 
tendent and Remembrancer of Legal Affairs 
ahd ez-officto Public Prosecutor. This is 
contrary to the condition on which leave to 
serve notice of motion was given, and the 
irregularity is the less excusable because this 
matter was discussed and determined at the 
time, and our order of the 6th June expressly 
refers to and embodies the Advocate-General’s 
statement that he moved on behalf of His 
Excellency the Governor of Bengal in Coun- 
cil, It was for-such a motion and that alone 
that leave was granted. No leave was 
granted for the motion that has in fact been 
made. Nor is this all. 

The Advocate-General in his opening 
speech has asked us to acb'in the exercise of 
our Common Law powers in our Original 
' Jurisdiction. This can only be on the 
Original Side of the Court and it has 
been brought to our notice that the officer 
described as the Legal Remembrancer is not 
authorised to represent the Government on 
the Original Side of the Court. More than 
that, it has been pointed out that at the 
time when „the Advocate-General obtained 
leave, his appearance before us was un- 
aathorised as he was not instrostéd by an 
Attorney and in fact the warrant of Attorney 
was not filed until some days later. The 
existence, too, of such an officer as “a Super- 
intendent and Remembrancer of Legal Affairs, 
and ew officio Public Prosecutor, Bengal” has 
been questioned and reference was made to 
Regulation IX of 1793, Regulation VILI of 
1861 and Regulation XIII of 1329. By way 
of reply, certain Government notifications 
were bronght to our notice, But in the 
events that have happened, itis unnecessary 
to pursue this topic further. Both sides being 
anxious to havea decision on the merits, 
we permitted an amendment that would 
regularize these proceedings and bring them 
into conformity with the order of the 6th 
of June. The necessary authority for this 
has now been obtained and the required 
amendment will be made. Have we then 
jurisdiction to commit for contempt of an in- 
ferior Criminal Court? The question is one 
of considerable difficulty and cannot, as seemed 
to be supposed, be solved or even understood 
by a mere perusal of the decisions in Surendra« 
nath Banerjee v. The Ohief- Justice and the 
Judges of the High Court, Oalcutta (1) and 
Rex. v, Davies (4). 
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To determine the High Oourt’s Jarisdio- 
tion in this matter involves an inquiry into 
its constitution and the jurisdiction, power 
and authority it has inherited, or may other- 
wise possess. By the Indian High Courts 
Act (24 and 25 Vict. c. 104): Her Majesty 
was empowered by Letters Patent to ereot 
and establish a High Court of Judicature at 
Fort William in Bengal for the Bengal 
Division of the Presidency of Fort William. 
It was provided by section 8 that upon the 
establishment ofsuch High Court, theSuprema 
Court and the Court of Sudder Dewani 
Adalat and Sadar Nizamat Adalat should be 
abolished,.and thatthe records and documents 
of the several Courts so abolished should be- 
come and be records and documents of the 
High Court. By section 9, it was enacted c 
thatthe High Courts to be established under 
this Act should have and exercise all such 
Civil, Criminal, Admiralty and Vice-Ad- 
miralty, Testamentary, Intestate and 
Matrimonial Jurisdiction, Original and Ap- 
pellate, and all such powers and authority 
for and in relation to the administration 
of justice in the Presidency for which it 
is establishad as Her Majesty by Letters 
Patent grant and direct, subject, however, 
to such directions and limitations as to the 
exercise of Original, Oivil and Criminal 
Jurisdiction beyond the limita of the Presi- 
dency Town as might be prescribed thereby: 
and save a8 by such Letters Patent might 
be otherwise directed and subject and with-° 
out prejudice to the legislative powers in 
relation to the matters aforesaid of the 
Governor-General of India in Council, the 
High Uourt should have and exercise all 
jurisdiction and every power and authority 
whatsoever in any manner vested in any 
of the Courts abolished under this Ast 
at the time of the abolition of such last- 
mentioned Courts. Section 15 provided 
that the High Court should have superin- 
tendence over all Courts which might be 
subject to its appellate jurisdiction. In 
1862, the Letters Patent were granted and 
thereby Her Majesty did erect and establish 
a High Court at Fort William and con- 
stituted the same to be a Court of Record 
(clause 1). By these Letters Patent, the 
High Court was vested with Civil and 
Criminal Jurisdiction, both Original and 
Appellate. For the present purpose, it is 
only necessary to refer to clause 26 whereby 
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it was ordained that the High Court should 
bea Court of Appeal from the Criminal 
Courts of the Bengal Division of the Presi- 
dency of Fort William and from all other 
Courts whether within or without the said 
Bengal Division from which there was then 
an appeal to the Court of the Snudder 
Nizamat Adalat and should exercise appellate 
jurisdiction in such casés as were subject 
to appeal to the said Court of Sadar Nizamat 
Adalat or should become subject to appeal 
to the High Court by virtue of such laws 
and regulations relating to- criminal ‘pro- 
cedure as should be thereafter made by 
the Governor-General in Council. Clause 27 
provided for the hearing of referred cases 
and the revision of criminal trials, By 
. the Letters Patent of 28th December 1865 
the Letters Patent of 1862 were revoked, 
but it was directed that notwithstanding 
such revocation, the High Court of Judicature 
should be and continue as from the time 
of the original erection and establishment 
thereof the High Court of Judicature at 
Fort William and should be and continue 
a Court of Record. Olauses 27 and 23 
empower the High Court to hear appeals 
from Criminal Courts in the Provinces and 
also references and revisions of criminal 
trials. Thus the High Court inherited all 
jarisdiction and every power and authority 
in any manner vested in the Supreme Court, 
the Sadar Dewani Adalat, or the Sadar 
Nizamat Adalat. The Supreme Court was 
established by Charter, dated the 26th March 
1774, granted under 13 George III c. 63 and 
it was thereby constituted a Court of 
Record (Clause 2). By Clause 4, it was 
ordered as follows:—‘‘ And it is our further 
will and pleasure that’the said Chief Justice 
and the said Puisne Justices shall severally 
and respectively be and they are all and every 
of them hereby appointed to be Justices and 
| Conservators of the Peace and Ooroners, 
within and throughout the said Provinces, 
districts and countries of Bengal, Behar, 
Orissa and every part thereof; and to have 
such jurisdiction and authority as our Jus- 
tices of our Court of King’s Bench have and 
may lawfully exercise within that part of 
Great Britain called England by the Com- 
mon Law thereof; and we further will and 
ordain that all judgments, rules, orders and 
acts of authority, or power whatsoever, to be 
made or done by the said Supreme Court of 
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Judicature at Fort William in Bengal, shall 
be made or done by and with the concurrence 
of the said four Judges or so many. or such 
one of them, as shall be on such occasions 
respectively assembled or sitting as a Court, 
or ofthe major part of them so assembled 
and sitting; provided always, that in case 
they shall be equally divided, the Chief. 
Justice or in his absence the senior Judge 
present shall have a double or casting voice. 
By. Clause 21; the Court of Requests and 
Court of Quarter Sessions erected and estab- 
lished at Fort William and the Justices, 
Sheriffs and Magistrates appointed for the 
said districts were made subject to the order 
and control of the Supreme Court in such 
sort, manner and form as the inferior Courts 
and Magistrates of and in England were, by 
law, subject to the order and control of the 
Court of King’s Bench, and to that end, the 
Supreme Court was: empowered to issue 
writs and mandamus, certiorari, pro- 
cedendo or error to be directed -to such 
Courts or Magistrates as the case might 
require or to punish any contempt of a wilful 
disobedience thereunto by fine or imprison- 
ment. It isa ‘sufficiently accurate statement 
for the purpose of this case to say, that, as 
the result of this and subsequent legislation, 
the criminal jurisdiction of the Supreme 
Court (apart from crimes maritime) was 
limited to the local limits except as to 
British subjects, and the Court had no 
general control or power over Mofussil 
Criminal Courts. The Common Law was 
similarly limited in its application to the 
Presidency towns and to British subjects 
outside the local limits. The jurisdiction of 
the Sadar Dewani Adalat need not be consider- 
ed. It is true that under 21 George ITI, e. 70, 
section 21, it was constituted a Court of Record, 
as the result, according to tradition, of insis- 
tence by the Chief Justice and Judges of the 
Supreme Oourt for a reason peculiar to their 
relations with the Sadar Dewani Adalat, But 
as its jurisdiction was civil, the powers inherit- 
ed from this Court are of no assistance in this 
gase. 

It only remains then to see what was the 
position of the Sadar Nizamat Adalat, or the 
final Court of criminal appeal from the 
Mofussil. Its earlier history is set out in 
the preamble to Regulation IX of 1798, 
At that date, it consisted of the Governor- 
General and members of the Supreme Council 
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assisted by the head Kazee and two Mooftees. 
By Regulation II of 1801, section 2, its con- 
stitution was altered and thenceforth the Court 
was to consist of three Judges. In the course 
of time, the same Judges presided over the 
Sadar Nizamat Adalat and the Sadar Dewani 
Adalat, but thetwo Courts were distinct. 
T have been unable to discover any statute 
“which made the Sadar ,Nizamat Adalat a 
Court of Record, nor can I find any indication 
that it was so regarded. Every Court of 
Record is the King’s Court and all such 
Courts are created by an Act of Parliament, 
Letters Patent or prescription (see Bacon’s 
Abridgement, Vol. II, 392; Stephen’s Com- 
mentaries, Vol. III). Not only then is there 
nothing to show that the Nizamat was created 
a Court of Record by Act of Parliament, 
Letters Patent or prescription, but it is not 
a King’s Court, being only a Company’s 
Court, and in theory derived its jurisdiction 
and authority not from the British Crown, but 
from the Country Government in whose name 
the Company acted (see Ilbert’s Government 
of India, Ist Edition, page 46). But if it is 
not a Court of Record, then it is difficult to 
see what power it could have had to commit 
Mace’ Dermott v, Judges of British Guiana (10), 
Kochappa v. Sache Devi (11). This view is 
fully borne out by a circular order of the 
Sadar Nizamut of the 3rd of February 1843, 
to be found in the collestion of orders brought 
out by Mr. I. Curran. It appears from 
that order thatit was brought to the 
notice of the Judicial authorities that Act 
XXX of 1841 was the only law under 
which contempt of Court could be punished. 
Act XXX of 1841 isan Act for repressing 
obstructions to justice in certain Courts, of 
the East India Company, and by section 1 
it is enacted that all persons using menacing 
questions or expressions or otherwise `ob- 
structing justice in the presence of any Zillah 
or City Magistrate, Joint Magistrate or other 
officer under a Magistrate empowered to try 
a civil case or any superior or inferior Court, 
civil or criminal, of the Hast India Company, 
shall be liable to be fined by the authority 
whose proceedings are obstructed to any 
amount not exceeding Rs. 200, or in case 
such fine be not paid to be imprisoned for 


(10) 2 P. 0. 341; 5 Moore P. O. (N. s.) 466; 38 L J. 
C. P. 1; 20 L. T. 47; 17 W.R. 352; 16 Eng. Rep, 590. 
(11) 26 M. 494. 
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any period not exceeding one month. This 
was followed by a proviso that notwithstand- 
ing anything in the Act, it should be lawfal 
to indict any person amenable fo Her 
Majesty’s Supreme Court, as for a mis- 
demeanor in any of the cases aforesaid 
sustainable before this Act, if no proceeding 
shall have been had against the offender in 
the Oourt where the offence was committed 
but not otherwise. This then shows that 
the power to commit was only for contempt 
in the face of the Court, that the punish- 
ment was in the first instance fine, that the 
punishment wastobeinflicted by theauthority 
whose proceedings were obstructed and that 
no power was vested in the Sadar Nizamat 
to punish for contempt of an inferior Court. 
This then would seem to have been the position 
prior to the establishment of the High Court. 
The Supreme Court would have had no 
jurisdiction to protect a Mofussil Criminal 
Court by summary proceedings in a casa 
like the present. The matter would have 
been only outside the authority of the 
Sadar Dewani Adalat. And though the 
Sadar Nizamut had a power of superintend- 
ence over the Mofussil Criminal Oonrts, it 
had not any power to commit for sontemps 
of these Courts. If that be so, the jurisdic- 
tion now invoked cannot have been inherited 
from any of the three abolished Courts. 


So it has to ba sesn whether it became 
vested in it by the Charter Act of 1861 or 
the Letters Patent under that Aci. So far 
as this Presidency is concerned, the applica+ 
tion is noveland the case is one of first 
impression. It is argued, however, that the 
decision in Rex v. Davies (4) and a decision 
in In re Venkat Rad (6) are authori- 
ties on which we ought to act. This 
has been vigorously controverted by Mr, 
Chakravarti. The case of Rew. v. Davies (4) 
came before the King’s Bench Division on a 
rule for a writ of attachment for contempt of 
Court. This contempt consisted in tha 
publication of articles ina newspaper calone 
lated to give an exceedingly unfavourable 
impression of a prisoner, who had been 
arrested and brought before the Magis!rete, 
The publication was while the case was still 
before the Magistrate and prior to committal. 
It was held that the High Court had power 
to attach first because the case might come 
to the Assizes for trial, and secondly because, 
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even if the committal had actually been made 
tothe Quarter Sessions, still the King’s 
Bench Division as the inheritor of all the 
jurisdiction and powers of the Court of 
King's Bench possessed this summary power 
of punishment. It was on the 2nd of these 
two grounds that the Advocate-General 
relied in his opening. This phaseof Rea. v. 
Davies (4) demands olose attention in order 
to see whether it rests on reasoning which 
can legitimately be applied here. Certain 
links in that chain of reasoning are evident: 
others perhaps are not so clear. First then 
the jurisdiction assumed in Rex. v. Davies (4) 
was inherited, if at all from the old King’s 
‘Bench and not from the’ other Conrts of 
Record which became amalgamated in the 
English High Court, though those Courts 
too had the power to commit for contempt of 
themselves that belongs to every Court of 
Record. Next this jurisdiction inherited 
from the old King’s Besch was ofa very 
special character, and, unless I have 
misread the judgment, it rested on that Court’s 
power to punish every kind of misdemeanor 
in that it was in a special manner the guar- 
dian and protector of public justice through- 
out the Kingdom, the custos morum, a 
dignity that reverted to it or was revived on 
the abolition of the Star Chamber by 16 Car. 
I. ©. 10. Ordinarily misdemeanor was 


punishable by indictment on information,’ 


but when it was a contempt of Court, it was 
also punishable brest manu by attachment. 
When this summary proceeding was first 
used is in somo doubt, but the opinion has 
been expressed that the earliest instance of 
its use where the contemp$ was an attack on 
a Jadge not in the face of the Court was in 
1720. The fact that there was an alternative 
mode of bringing the offender before the 
Court where the misdemeanor was a contempt 
of Court was merely a difference of proce- 
dure; the subject-matter was the same, that 
js to say, the prosecution of an offence in 
the Court of King’s Bench. The helpless- 
ness of the inferior Court and its subjection 
to the superintendence and ‘control of the 
King’s Bench was not the foundation of the 
jurisdiction, but merdly the cecasion and 
the reason for its exercise. This is made 
clear by the essential difference between the 
jurisdiction exercised by the Court of King’s 
Bench and that exercised by the other 
guperior Courts of Record which possessed no 
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relations with the inferior Oourts, a differ- 
ence that relates both to the formulation and 
object of the jurisdiction. But is is import- 
ant hereto note that the learned Judges 
seem to have thought that it would be within 
the jurisdiction of the King’s Bench to 
punish as an offence any improper interfer- 
ence with the administration of justice in the 
superior Courts, and that the reason why the 
Court of King’s Bench did not concern itself 
with contempt of the other superior Courts 
was that they possessed ample means and 
oceasions for protecting themselves. On 
these grounds, the Court arrived at the con- 
clusion that the proceeding before it was 
nothing more than the legitimate application 
to new circumstances of the old principles 
of the Common Law. Those principles of 
the old Common Law must, I think, be that 
the Court of King’s Bench as the custos 
morum had jurisdiction to punish on s- 
summary proceeding as well as on indictment 
on information all offences in the Kingdom 
being a contempt of Court as tending to 
interfere with the administration of Justice, 
when the Court so impeded or embarrassed 
was an inferior Criminal Oourt, unable to 
protect itself but under the superintendence 
and control of the Court of King’s Bench, 
the case was one in which it would be right 
that the Common Law principles should be 
applied on a summary proceeding. 

Have we then these powers? Has this 
High Court Common Law powers that would 
enable it to punish as an offence in a summary 
proceeding conduct in relation to a proceeding 
in a Mofussil Criminal Court and not in the 
face of that.Court, such conduct not being an 
offence under the Indian Penal Code, Act 
XLV of 1860? The preamble shows it was 
intended to be a general Penal Oode for 
British India, but it contains no specific 
report of the Penal Laws then in force. This 
was intentional, as it was considered possible 
that some offences might have been omitted 
which it would not be intended to exempt 
from penal consequences. The facts with 
which we are concerned do not amount to an 
offence under any Act passed after the 
Indian Penal Code, nor can I find that they 
would have been an offence under the 
Criminal Law in the Mofassil prior to 
the Code. And here I may again refer to Act 
XXX of 1841, i 

It is conceivable that there might be facts 
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which would constitute an offence in the 
fature of a contempt of an inferior Court 
within the limits of the 
Original Jurisdiction, as being a misdemeanor 
under the Common Law, and that it could 
be punished on a summary proceeding, but 
that would be of no help as I am now 
considering whether what has been done 
could be punished by the High Court on a 
summary proceeding as a contempt of the 
Magistrate’s Court at Barisal. 


I have already pointed ont that by clause 
21 of the Charter of 1774, inferior Criminal 
Courts and Magistrates were made subject 
to the order and control of the Supreme 
Court “in such sort, manner, and form as the 
inferior Courts and. Magistrates of and in 
England are by law subject to the order 
and control of our Court of King’s, Bench.” 
And I would re-call that to this end the 
Supreme Oonrt is expressly empowered and 
authorised only to award and issue a writ or 
writs of mandamus, certiorari, proces 
dendo or error to be directed to such Courts 
of Magistrates as the case may require and 
to punish any contempt of a wilful disobedi- 
ence thereunto by fine and imprisonment. 
This is not without its bearing on the 
question whether it is open to this Court to 
adopt the extended application of Common 
Law principles sanctioned by Rex. v. Davies 
(4). The relation between the Supreme 
Court and the inferior Courts of the Presi- 
dency Town does not rest onthe adoptable 
foundation of the Common Law but on the 
Acts and Charter, and it certainly is a ques- 
tion whether this Code, so constituted, did not 
orystalliza these relations and the conse- 
quences to which they could give rise. And it 
may be that the authors of the Oharter did 
not anticipate the development expounded in 
Rez. v. Davies (4) and they were lawyers of 
no slight eminence, for it is a matter of 
history that the original draft was perused 
by the Attorney-General who afterwards 
became the Lord Chancellor, Lord Thurlow, 
was altered by the Solicitor General, who 
afterwards became the Lord Chancellor, 
Lord Loughborough, and was revised by tho 
_ Chief Jastice of the Common Pleas, and by 
Earl Bathurst, then the Lord Obhancellor 
of England. Its parentage, therefore, was 
above reproach, 


But however that may be, the Court and 
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Magistrate which are indicated in clause 21 
are those not of the Mofussil bat of the 
Presidency Town, and Iam not aware of any 
statutory jurisdiction possessed by the 
Supreme Court over Mofussil Magistrates 
except as provided in 53 George TIL, c. 155, 
or in relation to offences against them GE I 
may use that phrase) except to the extent 
indicated in Act XXX of 1841. It is true 
that the High Court not only has superin- 
tendence over the Courts of Mofussil Magis- 
trates but also is a Court of Record; if T am 
right, however, in my reading of Rea. v. Davies 
(4), superintendence does not give jurisdic- 
tion, while the power of the King's Bench to 
punish for interference with the lower Courts 
did not arise from its being a Court of 
Record but from its Oommon Law powers 
as custos morum. I have studied as best as 
I could the decision reported as In re 
Venkat Rao (6). But to appreciate the 
ratio decidendi in that case, it would 
be necessary to possess an intimate ac- 
quaintance with the natare avd limits of 
that Court’s jurisdiction inherited from its 
predecessor or vested in it by its present 
charter. None of the materials necessary 
for this purpose have been placed before us, 
nor have I been able te discover how far the 
English Common Law prevails in that 
Presidency outside the Presidency Town. 
This limits the assistance I have been able to 
derive from this decision. For the reasons 
I have expressed, I think the ground on 
which the Advocate-General founded his 
claim in bis opening speech fails. And I 
may here point out that this would hardly 
have been a satisfactory basis for the 
jurisdiction invoked, as it would be of uso 
only where the Common Law prevails. A 
jurisdiction so founded would, as far as I can 
see, be of no use to the High Court of Allah. 
abad, to any High Court established under 
the recent Act, or to any of thejChief Courts, 
but only to the three High Courts which are 
vested with Common Law powers. h 

But it was indicated to Mr. Chakravarti 
by the Court in the course of his argument 
that we would desire him to consider whether 
this Court could not as a Court of Record 
commit for contempt on what I have already 
described as the first ground in Rex. v, Davies 
(4), that is to say, on the ground that there was 
an independent contempt of this Court as 
distinct from the inferior Court inasmuch ag 
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the case might come before this Court either 
for original or appellate trial at one stage 
or another. In the ordinary course of 
Criminal procedure, the case would not®come 
before this Court for original trial, though 
it could by a disturbance of that ordinary 
course. It might be transferred here by 
an order of the High Court on special grounds 
but there is nothing before us to show that 
they exist. It might also come before this 
Court under the Indian Criminal Law 
Amendment Act 1908, but this can only 
be, if it appeared io the Governor-General in 
Counsil or to the Local Government, that in 
the interests of peace and good order the 
provisions of part [ of the Act should be 
made to apply. Here again there is nothing 
before us to indicate that it does so appear to 
those authorities, For the purpose in hand, 
I think we should disregard remote possibi- 


lities and upon the assumption that the nor- - 


mal procedure will be followed. And in 
support of this I may re-call the fact that 
though Counsel in Reg. v. Davies (4) relied on 
the possibility of removal of the case into 
the High Court by certiorari, ib was appa- 
rently not regarded as deserving of notice in 
the judgment. I, therefore, put aside the 
contingency which, on the materials before 
us, is remote, of the case coming before this 
Court on original trial. 

But it may come before us on appeal 
either atthe instance of any person con- 
victed in the event of a conviction (Criminal 
Procedure Code, section 410) or conceivably 
at the instance of the Local Government 
in the event of an acquittal (section 417, 
Criminal Procedure Code). If the appeal 
were by the accused, the result of the trial 
would go to show that there had been 
no serious interference with the course of 
justice to the prejudice of the prosecution. 

Now this Court is a Court of Record in 
all its jurisdictions, and it thus has power 
to commit for any contempt in relation to 
apy of those jurisdictions. Inve Abdoot (12). 


Thus I have no doubt that were there 
to be an interference with the due administ- 
ration of justice by a Division Bench in 
relation to a criminal appeal pending before 
it and that interference amounted to an 
offence under the Common Law, this Court 


(12) 8 W. R. Cr. 82, 
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cn its Crown side ‘would have power to 
punish ib as a contempt on a summafy 
proceeding. And I would go further and 
say that it might be cogently argued that 
there was this power even before the appeal 
was pending before this Court, but to 
avoid possibility of misunderstanding, I 
again emphasise this would be on the 
ground that the contempt was of this Court 
and not of an inferior Court. 


I have expressed myself thus guardedly 
as the matter is one of considerable difficulty 
and it has not been discussed in the course 
of the argument before. It may be, if the 
matter ever comes up for consideration, 
that convincing objections could bs urged 
against this more extended jurisdiction. 
Nor can I overlook the fact that where 
a contempt in relation to an English Oonuty 


,Court was under consideration, it was said 


by Mellor, J., in Reg. v. Lefroy (13), 
that what might be called contempt 
out of Court was left to be-punished by 
the general law of the land by indictment 
or otherwise. In the same way, Cane, dJ., 
delivering the judgment of the Court in 
Reg. v. Brompton Oounty Court Judge (14), 
expressed the view that contempt of a 
County Court Judge was punishable by 
indictment and not summarily. And though 
an appeal lay from the County Court to 
High Court, there was no suggestion that 
the High Court on that ground had power 
to punish summarily for contempt of itself. 
I do not attach so much importance to the 
fact that no reference is made in Reg. v. 
Davies (4) or Rew. v. Olarke (15), to the fact, 
that the case might come before the High 
Court otherwise than on committal for trial, 
for that result would not ba in the ordinary 
course. In saying this, I do not forget 
that Rew, v. Olarke (15) was subsequent to the 
new Qourt of Criminal Appeal, buat it is 
to be noticed that this Court was established 
by the Act Ed. VII as a District Court, 
and though the presiding Judges are selected 
from the Judges of the King’s Bench Divi- 
sion, it does not seem to be an integral 
part of the High Court. I feel the more 


(18) 80, B. 194; 42 L. J. Q. B. 121; 28 G, T. 132; 
21 W. R. 332. 

(14) (1893) 2 Q. B. 195 ab p. 200; 62 L.J.Q.B. 604; 
5 B. 462; 68 L. T. 829; 41 W. R. 648; 57 J. P. 643, 

(15) (1910) 103 L. 'P. 636; 27 T. L. R. 32. i 
E 
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justified in leaving this precise question 
open, for I am clear beyond all doubt that 
even if what I have described as the more 
extended jurisdiction in relation to contempt 
of this Court exists, absolutely no ground 


has here been shown for its exercise. Af 


the outset, ib has to be borne in mind that 
what might have been a contempt of the 
inferior Court would by no means necessarily 
be a contempt of this Court. Thus, an 
attack upon the Magistrate, any endeavour 
to corrupt him, or any direct obstruction 
of his proceedings would not, speaking 
generally, be a contempt of this Court, 
And the only way in which it could be 
contended in the circumstances of this case 
that there had been a contempt of this 
High Court would be perhaps by showing 
that witnesses had been attacked, deterred 
and frightened, to use the language of 
‘Blackburn, J., in Skipworth’s case (16). 
After a most careful and repeated considera- 
tion of the impugned articles, I come un- 
hesitatingly to the conclusion that, whatever 
censure they may merit, they do not come 
under that particular censure. 

The Advocate-General has taken us through 


- the articles in minute detail and has repre- 


sented to us with insistence that in some 
respects, their culpability conld hardly be 
exceeded. He appears to me to have formed 
an exaggerated notion of their effect. If 
the whole series of articles be read, it 
will, I think, be found that the more pro- 
minent topics are (1) remonstrance against 
universal house-searches, (2) protests against 
the harsh treatment of those arrested, (3) 
deprecation of methods attributed to the 
Police, (4) requests that the case should 
not be tried before a Special Magistrate 
and (5) an appeal to the recognised fairness 
of the Government, accompanied with advice. 

No suspicion of contempt of this Court 
is to be found in the Ist, 2nd, and 5th 
of these topics even if there be’ involved 
in them what appeared to the Advocate- 
General to be the inexcusable effrontery of 
presuming to offer advice to the higher 
authorities. 

-The 4th topic, that is the request that 
the accused should not be tried before a 
Special Magistrate and the assertion that 
aconviction by him would not command 


(16) (1874) 9 Q. B. 282 at p. 287; 12 Cox. O. C. 871. 
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public confidence, show that the writer 
kuew very little about what he was discuss- 
ing but this I believe sometimes happens 
even in journalism. He might as well have 
protested against trial by Court Martial. 
The case could not be tried and the accused 
could not be convicted by a Special Magis- 
trate; their trial in.the normal course 
could only come before a Sessions Judge 
sitting with assessors, and against such a 
tribunal not a word has been said. Nor 
could the writer have possibly meast that 
the inquiry should not be before a Magistrate 
as that is the only tribunal, before which 
it could be held. But apart from all 
this there is nothing inthe discuss/ of this 
topic that isin any degree a contempt of 
this Court. 


There only remains the third topic, the 
deprecation of methods attributed to the 
Police. Itis no part of our duty to repre. 
hend that which cannot properly be the 
subject of legal course. Still, though perhaps 
the remark may not be strictly relevant, I do 
feel strongly that indiscriminate attacks on 
this force are themselves to be deprecated. 
Where definite misdoing is established, by 
all mears condemn with all emphasis the 
misdoer and his misdeed. But general abase 
merely defeats its own end, for it is the ten- 
dency of men to become what they are 
depicted. No doubt, a distrust of the Police 
is expressed but, however, undeserved it may 
be, it is, I think, too sensitive a mind which 
would perceive in the article a contempt of 
this Court. There is no denial of guilt, on 
the contrary the wish is expressed that the 
guilty should be arrested and punished. In 
the particular circumstances of this cise, 
the only ground on which it could be suggest. 
ed that there has been a contempt of this 
Hight Court, an interference with the due 
administration by it of justice, would bə if 
it could be shown that witnesses might have 
been deterred from giving evidenca by 
reason of this attack on Police methods, or 
of anything contained in the articles. I 
have examined and re-examined the articles 
to sea if they could reasonably produce this 
eonsequence, but 1 come without doabt to 
the conclusion that they could not, And 
indeed this was not the principal attack 
made on them in argument. 

I purposely refrain from quoting the 
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articles, or extracts from them, ab length 
for it would serve no useful purpose, but 
there are one or two passages to which I 
must refer because they have been made the 
subject of special animadversion by the 
Advocate-General. In the article of the 
22nd of May, there is thefollowing passage: 
“Why should the defendants in the present 
case, at least such of them against whom 
there is no positive evidence, be handcuffed 
or refused bail and made to rot in Jail 
before they have been found guilty.” Here, 
it is said, is an assertion that against some 
of the accused there is absolutely no evi- 
dence. To begin with, that is not what was 
written; there is a surmise that there may 
be some accused against whom there is not 
positive evidence. The Advocate-General 
repudiated the idea that the word “positive” 
could qualify or really narrow the character 
of the evidence. I was surprised at this 
suggestion, and I find I was fully justified 
in such surprise, for there 
authority for the view that “positive evi- 
dence” has a recognised and distinct signi- 
fication and that it means evidence “which 
goes expressly to the very point in question; 
and that which, if believed, proves the 
point without aid from inference or 
reasoning as the testimony of an eye-witness 
to an occurrence as distinguished from 
indirect or circumstantial evidence.” 

The surmise, therefore, has not the sinister 
meaning ascribed to it; and, moreover, some 
regard must be had to the obvious purpose 
of the sentence and tothe topic of which it 
forms apart. It is not suggested that in 
no case should the accused be put on their 
trial; on the contrary, it is expressly said 
that if His Excellency is convinced that a 
prima facie case has been made out, the 
accused must stand their trial. The sugges- 
tion as to His Hxcellency is condemned, but 
after all this is substantially only what the 
law provides, for a Oourt cannot take 
cognisance of any offence punishable under 
Chapter VI of the Indian Penal Code 
unless upon complaint made by order of or 
under the authority from (amongst others) 
the Local Government, or in other words, 
the Governorin Council (Criminal Procedure 
Code, seation 196). It need hardly be said 
-that the Governor in Council would not 
make this order or grant this authority 
unless he had reason to believe that a 
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prima facie case had been made ont. And 
I would here repeat what I have said before 
that it appears to me to be the true im- 
plication of section 196 that the judgment 
of the Local Government should be specially 
directed to the particular sections of Chapter 
VI, in respect of which proceedings are to 
be taken, and that the order or authority 
should be preceded by, and be the result of a 
deliberate determination that proceedings 
should be taken. The conclusion then to 
which I come is that though we ‘may have 
jurisdiction to commit fer contempt of the 
High Court in a case of this class, still that 
inthe present case no contempt justifying 
summary action on our part has been 
established. 


Asthe contempt of inferior Courts has 
been so much under discussion in this case, 
I would take this opportunity of urging, 
as earnestly as I can, the propriety of 
abstaining from comment on pending cases 
in whatever Court they may be, or whatever 
stage they may have reached. The res- 
ponsibility of a Judicial Tribunal is at all 
times great, and I do not think I ask too 
much when [ ask, in-the interests of judicial 
officers working in the Mofussil Districts of 
this Presidency, that the weight of that 
responsibility should not run the risk of 
being increased, however unwittingly, by 
comments on the cases before them, or on 
themselves in connection with those cases. 
Iam tempted here to quote the words of 
Blackburn, J., in Skipworth's case (16), where 
he said: “Itis not right that a Judge, *** 


‘when personal attacks are made on bim, 


should come forward and meet them and 
explain them, and that is well-known to 
those who make the attack, and certainly 
that knowledge does, in my mind, render the 
conduct of those who attack a Judge in that 
way, to use the mildest term, neither just nor 
decorous,” The learned Judge was speaking 
of those whocould in some measure protect 
themselves: how much more forcibly do his 
words apply to those who have not that 
power. 


This motion raises another question . of 
high importance which, it would not be right 
for me to pass by without remark, I allude 
to the question, what circumstances ordi- 
narily justify recourse to this summary pro- 
cess of contempt, It is not enough that 
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there should be a technical contempt of 
Court: ib must be shown that it was pro- 
bable the publication would substantially 
interfere with the due administration of 
justice. And there is good reason for this: 
what is charged is a criminal offence and the 
trial is uot in accordance with these safe- 
guards that the ordinary procedure for the 
trial of a criminal offence requires, but by 
way of summary proceeding. Lindley, L. J., 
declared, in O’Shea v. O'Shea (17), that this 
was the only offence of which he knew that 
was punishable at Common Law by summary 
process. It is, therefore, no matter for sur- 
prise that the cases are full of warnings that 
this arbitrary, unlimited and uncontrolled 
power should be exercised with the greatest 
caution: that this power merits this des- 
cription will be realised when it is under- 
stood that there is no limit to the imprison- 
ment that may be inflicted or the fine that 
may be imposed atthe Court’s unfettered 
discretion, and that the subject is protected 
by no right of general appeal. Thus we find 
Lord Morris in delivering the judgment of 
the Privy Council in McLeod v. St. Aubyn 
(18) describing committal for contempt of 
Court as a weapon to be used sparingly and 
always with reference to the interests of the 
administration of justice. This is an autho- 
rity that must command our respect. But it 
does not stand alone. In Plating Oo. v. 
Farquharson (19), Jessel, M. R., after saying 
‘that the practice of making these motions 
against innocent people ought to be discouraged 
as far as possible added; — “They lead to great 
waste of time and to a considerable amount of 
costs.” While James, L. J., said of the mo- 
tion made against the proprietor of the news- 
paper, who inserted an advertisement in the 
ordinary course of business, that it seemed tu 
him to be idle and extravagant and a thing 
ta be strongly discouraged. And later he 
saya: “I think these motions are a con- 
tempt of Court in themselves, because they 
tend to waste the public time.’ In Reg. v. 
Gray (20), Lord Ohief J ustipo Russell spoke 


(17) 15 P. D. 59 at p. 64; 69 L. J. P. 47; 62 L. T. 
713; 38 W. R. 374; 17 Cox. 0. C. 107. 

(18) (1899) A. O. 549; 68 L. J. P. 137; 8L D.T. 
158: 48 W. R. 173. 

(19) 17 Ch. D. 49; 50 L. J. Ch. 406; 44 L. T. 389; 
29 W. R. 510; 45 J. P. 568, 

(20) (1900) 2 Q. B. 36; 69 L. J. Q. B. 502; 82 L, T. 
534; 48 W. R, 474; 64 J. P. 484; 16 T. L. R, 805. 


INDIAN GASES. 


aS 


121 


of this jurisdiction as one to be examined 
with scrupulous care and to be exercised only 
when the case is clear and beyond reasonable 
doubt. 


Other opinions to the same effect might be 
multiplied, but these will suffice as an indi- 
cation of the care and reserve with which 
these applications should be made. I will, 
therefore, limit myself to the citation of two 
Cases which give an instructive illustration of 
the application of these principles. In Rea, 
v. Doclan (8), proceedings were taken against 
Mr. Walter Long for a speech delivered by 
him commenting on a criminal case, and 
against others as connected with newspapers 
which published the speech. This speech was 
an adverse comment on the failure of a Jury 
to convict made ata time when there was 
the prospect of a new trial, It was said that 
language had been employed the use of 
which was much to be deprecated, and the 
speech was described by one of the learned 
Judges as capable of having the effect of pra- 
judicing the trial, so that it appeared to him 
that in that sense it constituted a contempt, 
But he goes on to ask:—‘Is the contempt 
of so serious a character asin the circum. 
stances described to call for the exercise of 
the very special and summary jurisdiction 
vested in the Court”? His answer was in the 
negative, and in arriving at this conclusion, 
the learned Judge explained that he was ins 
fluenced by the leaning of the Courts in the 
more recent cases of alleged contempt to dis- 
courage applications where, notwithstanding 
the prime facie tendency of the language, 
there was no real prejudice created or no 
real case made for the interferenco of the 
Court. The judgment of the Lord Chief 
Justice is particularly instructive. He points 
out that for the purpose in hand, there is 
no difference in principle between a prosecu- 
tion andan action, and further that there is 
nothing more calculated to defeat the osten- 
sible object of the motion than the mo- 
tion itself. Then after discussing the facts 
he observes: “ What does this all amount 
to? A possibility upon a possibility, a 
remote contingency upon a very remote con- 
tingency. We must look at the realities of 
things.” The learned Lord Chief Justice 


-then cites-the case of the “Evening Standard” 


which was described by Darling, J., as one of 
extraordinary indiscretion and impropriety 
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showing a very slight regard for the admi- 
nistration of justice by the Courts of the King, 
yet upon the ground that he could not say 
it was really calculated to prevent a fair 
trial, he thought there should be no rule 
granted. Phillimore, J., expressed his agree- 
ment and said he was very glad to have that 
opportunity of saying what he had to say: 
and what he had said before and what he 
said every time—that the world had gone 
mad onthe doctrine of contempt of Court 
and that the doctrine ought not to be extend- 
ed. None of these important cases were in 
the first instance cited to us by Counsel for 
the motion: even Re». v. Doolan (8) had to 
be brought to his notice. They expound in 
the clearest terms the caution and reserve 
with which proceedings such as the present 
should be initiated, and no Court in the 
due discharge of its duty can afford to dis- 
regard them. 


This motion against T. K. Biswas has 
wholly failed and, in my opinion, it must be 
dismissed with costs to be taxed,as of a hear- 
ing on the Original Side. 

Sraenon, J.—This matter comes before us 
on a motion by the Advocate-General as to 
the framing of which I have nothing to 
add to what has fallen from the Chief Justice. 


The substantial questions that we have’ 


to decide are whether the publications com- 
plained of constitute a contempt of Court, 
whether we have power to commit the respond- 
ent for having printed and published them, 
and whether we ought to do so. Dividing 
the law from the fact, the questions become, 
first, what jurisdictions have we to deal 
with this matter: secondly, has the respondent 
been guilty of contempt? 

On the first point, the facts are of the 
simplest, and not in dispute. The respond- 
ent printed and published in Caleutta com- 
ments on events connected with a charge 
that had been made against a number of persons 
of an offence under section 121A of the Penal 
Code. The offence was said to have been 
committed in Barisal dnd at the time of 
the publication complained of warrants had 
been issued for the arrest of persons against 
whom complaint had been made and it ap- 
pears that some of them at least had been 
arrested, Under these circumstances, suppos- 
ing the commentsin question to becontumacions, 
what power have we to deal with them 
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summarily? The power must in any case 
have its origin in the Common Lay of 
England, and before we can exercise it, it is 
necessary to see whether it has been conferred 
on us. Since the decision in Surendra Nath 
Baneriee v. The Ohief Justice and Judges of the 
High Court, Oalcutta(1), there is no doubt but 
that we havesucha powerin cases of contempts 
of this Court committed in Calcutta; derived 
from 13 George III C., and the High Coarts 
Act, 1861 (24 and 25 Victoria, c. 104) section 
9. But here, though the contempt takes 


“place in Calcutta, itis in the first place a 


contempt of another Court,and under what 
enactment or under what general principle of 
law can we take on ourselves to act in this 
matter. It seems to me that there are four 
ways in which suzh a power can have been con- 
ferred on us. First, the power may have been 
possessed by one of the Courts abolished and 
superseded by us in 1862 and we may have 
derived it from such Court, as though by 
inheritance under clause 9 of onr Charter. 
Secondly, the power may have been conferred 
on usor them directly by legislation. Thirdly, 
as we havea power of superintendence over 
the inferior Criminal Courts, we may have 
corresponding power of protection, Fourthly, 
it may be that as appellate powers have been 
conferred on us as a Court, any act that tends 
to impede the course of justice in a Court 
from whose decision there is an appeal to 
us, and in particular any act that tends to 
prevent evidence being given there, or to 
taint such evidence, is a contempt of this 
Court. 


To the supposition that we have inherited 
any power of commitment innate in any of the 
previously existing Courts, an objection which 
seems to me insuperable suggests itself at the 
outset. Under the High Courts Act, we 
inherit the powers vested in the Sudder 
Dewani Adalat and the Snudder Nizamut 
Adalat, which divided between them what 
are now our appellate powers of criminal and 
civil jorisdiction respectively. Any power fo 
deal with contempts, in criminal cages that we 
may have inherited, we must, therefore, have 
inherited from the Sudder Nizamut Adalat, 
and there is nothing to show that that Court 
was ever a Court of Record, a characteristic 
which is a qualification to the exercise of any 
power to commit. The Sudder Dewani Adalat 
became a Court of Record by the Hast India 
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Coy. Act of 1780(2 George IIT, c. 70), but it 
waasenot till 1793 that the new Sudder Courts 
were connected by the Judges of one being 


the same as the Judges of the other, and the - 


difference between the two lasted till the ond. 
If it is argued that as a Courtof Record 
we sūpply the one thing lacking to the 
Sudder Nizamut necessary to qualify it to 
commit, this takes the question out of the 
realm of inheritance and anticipates argu- 
ments that must be noticed hereafter. 

If we have not inherited the power, has 
it been conferred on us by direct legislation? 
For myself, I can only say that our attention 
has not been drawn to any such legislation, 
and that examination of such Acts and Regu- 
lations as would be most likely to confer it, 
if it has been conferred, has not guided me to 
any. It is true that by their Original Patent 
of 1774, the Chief Justice and Puisne Judges, 
our predecessors in {the Supreme Court, had 
such jurisdiction and authority throughout 
Bengal as Justices of the King’s Bench had 
in England. But this seems not’ to confer any 
power on the Court, as distinguished from its 
members, and it is not saggested now that we 
have, outside the scope of our original jurisdic- 
tion, any such general power of correcting what 
is wrong with the administration of justice, as 
from a very early date been attributed to 
the King’s Bench in England, and is re- 
sognised in Rea. v. Davies (4) by describing 
it as custos morum, Indeed when power 
was given to Justices of the Peace and 
Zillah Courts to try British subjects in the 
Mofussil, it was considered cecessary to give 
a power of proceeding limited to much nar- 
rower bounds than that possessed by the 
King’s Bench. Ty 


In the early days of the Supreme Court 


those whom we may regard as our predeces- ` 


sors-in-office encountered several difficult 
passages before the limits of their jurisdic- 
tion were finally recognised. I do not 
understand that the Advocate-General wishes 
to revive the questions that were once so 
agitating by assuming a position which on 


merely historical grounds is perhaps more 


ours than his, But for myself, I cannot help 
feeling that a truce of 150 years has some 
significance, and since, as far as it appears, 
we have not in our original jurisdiction ex- 
ercised any powers under the Common Law 
outside our local jurisdiction during, say, the 
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nineteenth century, [ feel a reluctance to 
attempt to do so now. 

If wederive no rights for the present 
purpose from the Charter of 1774, still less 
do we derive them from any provision under 
the present Charter, sitting as we are in our 
original criminal jurisdiction, for it is not 
suggested that that jurisdiction has been in 
any way extended. 

The next point is that as we have a power 
of superintendence over the inferior Courts, 
we have also a power to protect them from 
improper interference. The argument is an 
attractive one because as is said by Wills, 
J., in R, v. Parke(21), “It would seem almost 
a natural corrollary that a Court which 
controls an inferior Court should have power 
to protect it from unlawful attacks and 
interferences with their independence:” but 
the decision of the point is carefully avoided. 
In R. v. Davies (4), however, the Court 
definitely took on itself the duty of protecting 
an inferior Court from improper interference 
in a case which it treated as being one 
that could not in the ordinary course come 
before it. But after a careful study of the 
case, Lam unable to read it as saying that 
control or superintendence necessarily implies 
a power to protect. The reasoning on which 
the decision depends is,as I apprehend it, 
that the King’s Bench controls inferior 
Courts, being “in a special manner the 
guardian and protector of public justice 
throughout the Kingdom”; it is almost 
suggested that it might protect a Court of 
equal authority, as the Court of Chancery, 
and only does not do so because they can 
protect themselves. 

The power of punishing contempt is not so 
much to protect the Court or individual 
Judges from a repetition of offences against 
them as to protect the public “specially these 
who are either voluntarily or by compulsion 
subject to (the Court’s) jurisdiction from the 
mischief they willincur if the authority of 
the tribunal be uudermined or impaired.” 
To limit the power of committal to attacks 
onthe committing Court would be to act on 
the wrong principle that the “offended 
dignity” of a Court is the subject of punish- 
ment. If an unimpeded course of justice is 
to be secured to inferior Courts, it must be 

(21) (1903) 2 K. B. 482 at p. 442,72 L. J, K. B 
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done by the King’s Bench and “if it be true 
that the King’s Bench is in any way the 
custos morum of the Kingdom, it must be 
ita function toapply with the necessary 
adaptations, to the altered circumstances of 
the present day, the same great principles 
that it has always upheld.” The Court ac- 
cordingly held that it could protect an in- 
ferior Court in the trial of a case that could 
never in ordinary course come before the 
King’s Bench. The decision is admittedly 
a new departure in the sense that it is apply- 
ing an old principle to circumstances that 
are for reasons given, such as have not risen 
before. ButI cannot read the decision other- 
wise than as depending on general powers pose 
sessed by the King’s Bench to secure a 
proper administration of justice to His Majes- 
ty’s subjects, which I cannot find have been 
conferred on us. It is, therefore, impossible 
to hold that our powers of superintendence 
imply any power of protection. 

In the last place, if the case that was being 
investigated at Barisal when the comments 
we have to consider were published should 
result in a trial and a judgment, that judg- 
ment may very well come before us on ap- 
peal in the ordinary course. That appeal 
will be tried in this Court on the evidence 
given in the Court at Barisal. As a matter 
of principle, it seems to me undeniable that 
we have a right to treat as a contempt 
any act committed within the local limits 
‘of our original jurisdiction that may’ affect 
its trial on appeal, and in particular any act 
that may tend either to taint or impair that 
evidence or to cause evidence that would 
otherwise be forthcoming to be withheld. Ido 
not mean to say that this indicates the limits 
of our jurisdiction; but in this case the acts 
complained of, namely, printing and publish- 
ing, were committed in Calcutta and on the 
facts of the case, I do not think that the con- 
tempt alleged need be considered from any 
point of view except the effect that it may 
have on the evidence to be given at Barisal. 

~There is no authority on the subject because 
till the establishment of the Court of Orimi- 
nal Appeal in England in 1907 after Hex. v. 
Davies (4) had been decided, there was no 
Appellate Court in a position similar to ours 
and it is, therefore, enough for me to state 
my opinion without amplifying it. 

Turning now to the comments complained 
of, I will first consider what their effect really 
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is and then whether they constitute a son- 
tempt that we ought to punish summarily 
bearing in mind that we have to consider the 
matter only from the point of view of our 
Appellate Court. The comments were pub- 
lished on the 19th, 20th, 21st, 22nd, 24th, 
26th and 30th of May, so that one may fairly 
be used to indicate the méaning of another; 
and with them must be considered an article 
of the 20th May putin by the respondent, 
It is not necessary to consider the publica- 
tions complained of in great detail, and it is 
not easy or perhaps possible to summarise 
them fairly. I will, therefore, only say that 
they seem to ma certainly to contain allega- 
ticns, or at least suggestion, thab the Police’ 
are collecting evidence unfairly and harshly, 
and may be expected to continue to bring 
forward a false case which they have oppor- 
tunities for doing; arrests are being made 
with unusual harshness; if the case is tried 
before a Special Magistrate, the Police will 
~have it all their own way; the case should 
be tried before a so-called Special Tribunal. 
These allegations repeated with details, 
which need not be considered and with vari- 
ous florid terms of speech, form the staple of 
the publications complained of. 


The conclusion 1 draw from a carefal and 
repeated examination of all the publications 
placed before us, is that the writer in the 

` first place wishes to attack the Police and 
Executive rather than Judicial Authorities 
and to lay a foundation for saying that any 
convictions that may take place have. been 
obtained by improper means, Heo is ignorant 
of the procedure which will be followed, he 
misnames the trying Court, and his impres- 
sions as to the effect of the Criminal Law 
Amendment Act, 1908, and the Conspiracy 
Act, 1912, are erroneous. He writes reckless- 
ly and in addressing readers more ignorant 
than himself misrepresents the law. I con- 
sider that he is ready to use any plausible 
argument for effecting his purposes. 


For our immediate purposes, I need not 
consider any other aspect of this conduct than 
its effect on the hearing of a possible appeal. 
And I can come to no other conclusion than 
that this will probably be negligible. The case 
will not be tried before a Jury. The writer 

, may inthe words of Lord Alverstone in R. 
v. Tibbits (8) “produce an atmosphere of sus- 
picion in the midst of which the proceedings 
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that is the trial—will go on.” He may 
thereby make the duty of the Sessions Judge 
more difficult than it would otherwise be but 
he will not affect the Court of Appeal. Be- 
sides, he is writing long before the trial and the 
danger to be apprehended in R. v. Tikbetis(3), 
nameiy, that they will have knowledge of facts, 
that they ought not to have is not present in 
this case. Most of the English cases relating 
to this kind of contempt have in view this 
particular danger, namely, that a Jury may be 
unduly inflaenced. This does not apply here. 
But there is indeed a danger that does not 
exist to the same extentin England. Wit- 
nesses are more easily influenced here than 
they are there and writings such as we have 
before us may have the effect of deterring 
them from giving evidence which in the in- 
terests of justice should be given. For my 
part, I should be willing to apply the law of 
contempt in India to the purpose of protect- 
ing witnesses as it is applied in England to 
the protection of jurors, a course which is 
fully justified by numerous authorities. But 
in the present case, I cannot consider that 
there is sufficient probability of witnesses 
being improperly influenced to justify usin 
committing the respondent. ` 

There is good authority for saying that we 
are to consider the effects of the respondent’s 
action rather than his intentions. But con- 
tempt is to be treated as acrime, though it 
may not be in India as itis in England, and 
we do not need the abundant authority that 
there is on the point to say that before we 
commit for a contempt of this character, it 
must be clearly made out that the course of 
justice may really be impeded. In the 
present case, this, in my opinion, has not been 
done. 

On this view of the facts of the case, the 
motion must fail even though the law of con- 
tempt is stated in the modest terms applicable 
to the present case,andI do not think itis 
necessary to say any more on the question of 
what constitutes a contempt than that any 
act which tends to impede the course of jus- 
tice is a contempt if there is a probability of 
such being its result. As this testis not fal- 
filled in the present case, I do not consider it 
necessary to inquire in further detail into 
this part of the question. 

In conclusion, I cannot refrain from saying 
that though I cannot hold that the conduct 
of the respondent amounts toa contempt, a 
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very slight alteration in the facts of the gase 
might produce an opposite result. The law 
on the subject in England is from some point 
of view ill defined. In India owing to the 
course tat legislation has followed, itis much 
more so. What is certain is, in the words.of 
Wilmot, C.J., that a Court of justice without 
power to vindicate its authority, to enforce 
obedience to its mandates, or to shield those 
who are entrusted to its care, is an anomaly 
that ought not to be permitted to exist in 
any civilised community: and the Courts will, 
no doubt, be anxions to correct any such 
anomaly, if it exists as far as lies in their 
power. 


I concur with the order suggested by the 
Chief Justice. 


Moogerssr, J.—In so far as the alleged 
Editor and Manager is concerned, the applica- 
tion has already been refused with costs, 
on the ground that the affidavits are wholly 
insufficient and there are no materials on the 
record upon which the Court can, on well- 
recognised principles, be invited to take any 
action. Reg. v. Stanger (2), Gobinda Mohan 
v. Kunja Behari (22). No further reference 
will consequently be made in so far as the 
alleged Editor and Manager is concerned. In 
respect of the application against the printer 
and publisher, the case has been elaborately 
argaed on both sides, and the following points 
emerge for the consideration of the Court, 
namely, first, is there a proper application 
upon which the Court can be invited to pro- 
ceed against the printer and publisher; 
secondly, if it be assumed that the articles 
mentioned constitute a contempt of the 
Court of the Magistrate of Barisal, has this 
Court jurisdiction to punish the printer and 
publisher for such contempt, and thirdly, if 
this Court has no jurisdiction to punish for 
contempt of a Subordinate Court, do these 
articles constitute a contempt of this Court, 
so as to render the printer and publisher 
liable to be punished for such contempt P 


In so far as the first of these questions is 
concerned, it is necessary to state that when 
the application was made on the 6th June 
last, it was observed by the Court that it 
purported, on the face of it, to be made by 
the Superintendent and Remembrancer of 
Legal Affairs and ex-officio Public Prosecutor, 


(22) 10 O, D. J. 414; 14 O,W.N. 168; 4 Ind. Cas, 380, 
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The Court declined to entertain the appli- 
cation, till it was stated by the Advocate. 
General that he moved on behalf of His 
Excellency the Governor of Bangal in Council. 
Special leave was thereupon granted to the 
Advocate-General to serve notice of motion 
upon the two persons against whom the 
application was made. Notice was subse- 
quently served, as well upon the alleged 
Editor and Manager as upon the printer and 
publisher. The application, however, it 
trauspired at the hearing, was not amended, 
and even after. special leave had been 
granted to the Advocate-General to move on 
behalf of His Excellency the Governor of 
Bengal in Council, the application stood as if 
it was made by the Superintendent and 
Remembrancer of Legal Affairs and the 
notice of motion ran in the same terms, 
Under these circumstances, the printer and 
publisher has urged that there is no proper 
application before the Court. This conten- 
tion is manifestly well-founded. It has been 
argued that the office of Legal Remem- 
brancer, mentioned in Regulation IK of 1793 
and formally created by Regulation VIII of 
1816, was abolished by Regulation XIII of 
1829, and the repeal of the Regulation last 
mentioned by Act VIII of 1869 did not 
operate to revive the officeasa statutory 
office. To this argument, no serious answer 
has been attempted on behalf of the Crown, 
but it has been stated that by Resolution of 
Government in 1845, the office was revived 
and has since ther been continued. It has 
also been stated that the Legal Remem- 
brancer is, by executive order, Judicial Sec- 
retary to the Government and ex-officio Pablic 
Prosecutor for the Presidency of Bengal. 
This- is obviously immaterial for our present 
purposes. Leave was explicitly granted to the 
Advocate-General to move ou behalf of His 
Excellency the Governor-in-Council on the 
faith ofthe assurance that the application 
had been authorised by the Governor-in- 
Council. The application ought to have been 
drawn up accordingly, and notice of motion 
served in strict conformity therewith. It is 
indisputable that this has not been done. 
The Legal Remembrancer is not shown to be 
competent to appear and act on behalf of the 
Crown on the Crown Side of this Court; yet, 
as transpired at the hearing, no power-of- 
attorney had been filed till three days after 
leave to serve notice had heen obtained from 
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this Court, It wouldbe a mistake to suppose 
that this is a mere matter of form: it is plginly 
a matter of vital importance for the party, 
against whom the order is sought, to know. 
the pereon or persons at whose instance the 
application is made; if the application is 
refused, he is entitled to know who is respon- 
sible for his costs: if, on the other hand, the 
application is successfal, he is entitled to 
know whois the respondent ina possible 
appeal by him. In view of these circam- 
stances, and also in view of the fact that 
the proceeding is in the nature of a criminal 
proceeding, the Court is bound to insist that 
the application on behalf of the Crown should 
be made with some approach to regularity and 
accuracy. The Advocate-General has con- 
sequently been constrained, at the close of 
the arguments which lasted for four days, 
to apply for leave to amend the petition on 
behalf of the Crown. In the circumstances of 
this case, the Court decided to grant leave-to 
amend, This is in conformity with the 
decision of Chitty, J., in Oallow v. Young (23). 
In that case, the learned Judge stated that 
he would be very slow to give leave to 
amend the notice of motion, if it were in any, 
way likely that by so doing an injustice 
would be done to any party; he, therefore, 
gave leave to amend the notice of motion, 
but directed the motion to stand over so that 
notice might be served again [see also Buyst 
v. Bridge (24)]. Since leave to amend was 
granted, a certificate has been produced from 
the Chief Secretary to the Government of 
Bengal to the effect that the application 
had been authorised by His Excellency the 
Governor of Bengal in Council and the peti- 


` tion will bə amended accordingly, by the 


addition of the Governor-in-Council as peti- 
tioner. The application may consequently ba 
now deemed to be in order. 


In so far as the second question is concerned, 
it has been contended on behalf of the printer 
and publisher that even if if be assumed 
for a moment, for the purposes of argument 
—and for that purpose only—that - the 
articles mentioned constitute a contempt 
of the Uourt of the Magistrate of Barisal, yet 
the High Court has no jurisdiction to punish 
him for the alleged contempt. This has been 
controverted on behalf of the Crown, and 


(28) 56 L. J. Ch. 690; 56 L. T. 147. 
(24) 48 L. T, 482; 29 W. R. 117. 
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reliance has been placed upon the decisions in 
Sureydra Nath Banerjee v. The Ohief Justice 
and Judges ofthe High Oourt(1),Rex v. Dates (4) 
and In re Venkat Rao (6). The question raised 
is one of great importance, and its determina- 
tion is by no means free from difficulty, the 
gravity of which has not even been realised 
by the Advocate-General who appeared on 
behalf of the Crown. For the solution of the 
problem, we must turn in the first place to 
the Indian High Courts Act (24 and 23 Vict, 
0. 104) and the Letters Patent dated the 
14th May 1662 by which this Court was con- 
stituted. The section of the Indian High 
Courts Act, which defines the jurisdiction 
and powers of the Indian High Courts, pro- 
vides as follows:— 

“Rach of the High Courts to be establish- 
ed under this Act shall have and exercise all 
such Civil, Criminal, Admiralty, and Vice- 
Admiralty, Testamentary, Intestate and Matri- 
monial jurisdiction, Original and Appellate, 
and all such powers and authority for 
and in relation to the administration of 
justice in the Presidency for which it is 
established, as Her Majesty may by such 
Letters Patent as aforesaid grant and direct, 
subject, however, to such directions and limita- 
tion as to the exercise of Original Civil, and 
Oriminal jurisdiction beyond the limits 
of the Presidency Town as may be 
prescribed thereby; and save as by such 
Letters Patent may be otherwise directed 
and subject and without prejudice to the 
Legislative Powers in relation to the matters 
aforesaid of the Governor-General of India 
in Council the High Court to be established 
in each Presidency shall have and exercise 
all jurisdiction and every power and author- 
ity whatsoever in any manner vested in any 
of the Courts in the same Presidensy abolish- 
ed under this Act at the time of the abolition 
of such last mentioned Courts.” 

The Courts which were abolished upon the 
establishment of this High Court are specified 
in section 8, namely, the Supreme Court 
and the Courts, named, Sadar Dewani Adalat 

‘and Sadar Nizamut Adalat at Calcutta. Con- 
sequently, the fundamental question which 
requires examination is, whether in a matter 
of the description now before us, any of the 
abolished Courts had jurisdiction, power 
or authority to make the order which this 

. Court is now invited by the Crown to pass. 
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Now, in so far as the Supreme Court of 
Calcutta is concerned, it is manifest from an 
examination of Statute 13 Geo. 3, c. 63 and 
the Charter of the 26th March 1774, by 
which the Supreme Court was established, 
that the Supreme Court, if it existed now, 
would have had no jurisdiction to punish 
the printer and publisher before us for con- 
tempt of a Court situated beyond the 
territorial limits of Calcutta. A Criminal 
Court at Barisal would in no way be subject 
to the authority of the Supreme Court as is 
plain from clause 21 of the Charter of 1774, 
and even if it were assumed that the Supreme 
Court, constituted a Court of Record by clause 
2 of the Charter and invested with the powers 
of the Court of King’s Bench by clause 4, 
had inherent authority to punish a contempt 
of a Subordinate Court, it would not follow 
that the Supreme Court could punish for 
contempt of a Court not subordinate to its 
authority. Insofar as the Court of Sadar 
Dewany Adalat of Calcutta is concerned, 
it was, no doubt, a Court of Record, and its 
establishment had been authorised by a 
Statute of Parliament (21 Geo. 3, c. 70, 
section 71). But the Sadar Dewani Adalat, 
as its name implies, had no jurisdiction in 
Criminal matters, and if the case now before 
us had happened in 1862, before the aboli- 


. tion of the Sadar Dewani Adalat, it could not 


have been suggested with any approach to 
plausibility that the Sadar Court could have 
punished a contempt of a Criminal Court at 
Barisal. Consequently, the only other 
abolished Court whose jurisdiction, power or 
authority we have to consider is the Sadar 
Nizamat Adalat. `The history of the establish- 
ment and development of the Sadar Nizamat 
Adalat has been investigated by authoritative 
writers, amongst whom may be men- 
tioned, Harington (Analysis of Bengal 
Regulations), Auber, (Rise and Progress of 
the British Power in India), Beaufort (Digest 
of Criminal Law), Cowell (History and consti- 
tution of Indian Uourts, and Field (Introduc- 
tion to the Bengal Regulations). The details of 
this history need not be set out here for our 
prasent purposes, botit will be found outlined 
in the first section of Regulation IX of 
1793. From an examination of this his- 
tory, two points appear to be indisputable, 
namely, first, that the Sudder Nizamnt 
Adalat was not a King’s Court, but the Com- 
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pany’s Court, and, secondly, that the Sadar 
Nizamut Adalat was not a Court of Record, 
though it had power of superintendence over 
Subordinate Criminal Courts (Regulation IX 
of 1807, section 24). Consequently, even if 
it be assumed for a moment thata Oourt of 
Record has power to punish for contempt 
of a Subordinate Court, itis plain that the 
Sadar Nizamat Adalat would have had no 
authority, if the case before us had happened 
while that Court was still in existence, to 
punish for contempt of a Subordinate Court 
at Barisal. I have searched in vain fora 
single instance of the exercise of power by 
the Sadar Nizamut Adalat to punish for con- 
tempt of a Subordinate Criminal Court; the 
published reports and the constructions 
issued from time to time, do not furnish any 
indication that such a power was ever claim- 
ed or exercised. Onthe other hand, sta- 
tutory provisions completely negative any 
possible theory that the Sadar Nizamut 
Adalat had inherent jurisdiction to panish 
for contempts of Subordinate Criminal Courts. 
Reference may in this connection be made to 
section 22 of Regulation III of 1803, which 
made a provision for punishment of contempt 
of Court in open Court. An examination of 
Regulation XII of 1825, which was passed 
avowedly for the uniform punishment of con- 
tempts of Court in any ofthe Courts of 
Judicature, Civil or Criminal and which 
repealed section 59 of Regulation VII of 
1803, is also instructive in this connection. 
This Regulation was repealed by Act XVII 
of 1862, Meanwhile Act XXX of 1841 had 
been placed onthe Statute Book, and thereby 
it was provided that any person using menac- 
ing gestures or expression or otherwise ob- 
structing justice in the presence of an officer, 
trying Criminal cases or in any Superior or 
Inferior Civil or Criminal Court, was liable 
to pay a fine of two hundred rupees, or, in 
default of payment, to suffer imprisonment 
for one month. It was further laid down 
that where no proceedings had been held 
under this clause in the Court where the 
offence was committed, any party amenable 
to the Supreme Court might be indicted as 
for a misdemeanour. Ibis significant that 
on the 3rd February 1843, the Sadar Niza- 
mut Adalat issued a Construction (123), by 
which it was ruled that Act XXX of 1841 
was the only law under which contempt of 
‘Court could then be punished, as already- 
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laid down in Construction 225 of the 17th 
October 1842, and that, consequently, pre- 
varication could not be any longer punished 
as contempt of Court as it was not correctly 
classable as an obstruction to justice ander 
Act XXX of 1841. It is also worthy of note 
that the Sadar Nizamnt Adalat had previous 
ly ruled in Construction 619 of the 21st 
January 1831 that under the Regulations as 
they stood atthe time, the only contempt 
which the Court bad authority to punish was 
contempt committed in open Court. From 
an examination of the legislative provisions 
on the subject and of the Constructions issued 
thereon by the Sadar Nizamut Adalat from 
time to time, itis to my mind plain beyond 
serious controversy that the Sadar Nizamut 
Adalat, when it was abolished, had no jurig- 
diction to punish for acontempt of a Sub- 
ordinate Criminal Oourt. On the other 
hand, there are ample indications that its 
authority to punish for contempt of itself was 
of a somewhat restricted character. Con- 
sequently, it follows from this review of the 
status and constitution of the Supreme 
Court, the Sadar Dewani Adalat and the 
Sadar Nizamut Adalat to punish for contempt 
of Court, that none of these Courts would 
have been competent to punish contempt of 
au inferior Criminal Coart at Barisal in the 
circumstances of the case before us. Tha 
conclusion is inevitable that the jurisdiction, 
power and authority, which this Court has 
inherited from the three abolished Courts, is 
of no avail to the Crown. 

The next question which requires examina» 
tion is, whether this Court apart from its 
inherited jurisdiction, power and authority, 
is competent, under the Indian High Courts 
Act and its Letters Patent, to punish for 
contempt of a Subordinate Criminal Gourt. 
Clause 1 of the Letters Patent ‘constitutes the 
High Court to be a Court of Record and this 
was continued by the Letters Patent of 1865. 
It is plain, therefore, that in one respect the 
High Conrt is in a position different from 
that occupied by one of the abolished Courts, 
namely, the Sadar Nizamuat Adalat which was, 
as we have seen, not a Court of Record nora 
King’s Court. Tt has been argued in support 
of the application that the High Court, asa 
Court of Record, has inherent authority to 
punish for a contempt of a Sabordinate Court 
which i; subjact to its supsrintandenca nader 
section 15 of the Indian High Courts Act and ; 
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over which it exercises appellate and revi- 
sional jurisdiction under clauses 27 and 28 of 
the Letters Patent of 1865, which replace 
clauses 26 and 27 of the Letters Patent of 
1862. Now it is indisputable that a Court 
of Record has authority to punish for con- 
tempt. Sir Barnes Peacock, O.J., observed in 
In re Abdool (12) that this Court, by the ex- 
press terms of the Letters Patent, is a Court 
of Record, and there can be no doubt 
that every Court of Record has the power 
of summarily punishing for contempt. To 
the same effect, is the observation of Lord 
Chelmsford in MacDermott v. Judges of 
British Guiana(10) [see also Kochappa v. Sachi 
Devi (11).] This proposition, when applied 
to cases of contempt of a Court of Record 
itself, is defended on the ground that the 
right of every Superior Court of Record to 
punish for contempt of its authority or 
process must be deemed inherent from the 
very nature of its organisation and essential 
to its existence and protection and to the 
due administration of justice. But, ob- 
viously very different question arises, 
when it is claimed that a Courtof Record 
has authority to punish for contempt of a 
Subordinate Court which is subject to its 
superintendence and over which it exercises 
appellate or revisional jurisdiction. When 
such a claim is put forward, it becomes 
necessary fo examine whether the principle 
on which the Rule is founded, in so far as 
contempt of its own authority is concerned, 
-is equally applicable to the case where it is 
alleged that there has been a contempt of a 
Court subordinate thereto. Now, whatis & 
Court of Record? Blackstone, in his Oom- 
mentaries (Book 3, Chapter IIl, page 24), 
states that a Court of Record is that where 
tha Acts and Judicial proceedings are en- 
rolled in parchment for a perpetual me- 
morial and testimony, which rolls are called 
the Records of the Court and are of such 
high and supereminent authority that their 
truth is not to be called in question, All 
Courts of Record are the King’s Courts 
in right of his Orown and Royal dignity 
and, therefore, no other Court hath autho. 
rity to fine or imprison: so that the very 
erection of a new jurisdiction with the 
power of fine or imprisonment makes it in- 
stantly a Court of Record. With regard to 
this statement, it may be observed that every 
Court of Record has not necessarily a power 
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to fine or imprison and there may be King's 
Courts which are nob of Record. Stephen 
in his Commentaries (15th Edition 1908, 
Volume III, page 314) re-produces the state- 
ment of Blackstone, but with an important 
variation, namely, he says that “all Oourts 
of Record are the Courts of the King, in 
right of his Crown and Royal dignity; and, 
therefore, no other Court hath authority te 
fine and imprison for contempt ofits autho- 
rity” and refers in support of this proposi« 
tion to Hawkins on Pleas of the Crown, 
Book 2, Chapter 22, section 1, Bacon's 
Abridgement Tit. Courts, Rew v. Olement 
(25), R. v. Davison (26), R. v. James (27); 
Miller v. Knox (28) and Doe d. Oardigan v, 
Bywater (29). It is farther pointed out that 
in some Courts of Record, for example in 
County Courts, this power to punish for 
contempt is limited to contempts committed 
iu the face of the Court, as indicated by 


‘Levy v. Moylan (80) and R. v. Tisfroy (13). 


It is fairly clear, therefore, that the defini. 
tion of a Court of Record as given by Black. 
stone and Stephen does not indicate that a 
Court of Record, whether so by Parliamen. 
tary Statute, by Letters Patent or by Prea- 
cription, possesses, as such, any inherent 
authority to punish a contempt of a Sab- 
ordinate Uourt, Is there, then, anything in 
the reason assigned in support of the 
principle that a Court of Record can punish 
a contempt of ifs own authority which makes 
them applicable to a contempt of authority 
of a Subordinate Oourt. Blackstone in his 
Commentaries (Volume IV, page 283) de- 
clares that “laws without a competent autho- 
rity to secure their administration from dis- 
obedience and contempt would be vain and 
nugatory. A power, therefore, in the 
Supreme Courts of Justica to suppress such 
contempt by an immediate attachment of the 
offender, results from the first principle of 
judicial establishments, and must be an ine 
separable attendant upon every superior 


(25) 4 B & Ald. 218; 23 B. R. 280; 108 Hag. Rep, 
918; see 11 Price 63; 25 R. R. 710. 

(26) 4 B. & Ald. 329; 23 B, R. 205; 106 Hag. Rep, 
958. ` 

(27) 5 B. & Ald, 894; 1 Dowl. & Ry. 559; 24 R. R. 
611; 105 Eng .Rep. 1418. 

(28) 4 Bing. N. O. 574;6 Scott. 1; 44 R. B, 771; 132 
Eng. Rep. 910. 

(29) 7 ©. B. 749. 

(80) 10 ©. B. 189; 1 L. M. & P. 307; 19 L. J. P, 
308; 14 Jur. 983; BAR, R. 524. 
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tribunal. Accordingly, we find it actually 
exercised as early as the annals of our law ex- 
tend.” To the same effect, is the exposition 
given by Mr. Justice Field in es parte 
Robinson (31): “The power to punish for 
contempt is inherent in all Courts, Its 
existence essential to the preservation of 
order in judicial proceeding and to the en- 
forcement of the judgments, orders, and writs 
of Courts and consequently to the due ad- 
ministration of justice.” Gray, C. J., observed 
in similar terms in Oartwright’s case (82) 
that “the summary power to commit and 
punish for contempts tending to obstruct or 
degrade the administration of justice is in- 
herent in Courts of Chancery and other 
superior Courts, as essential to the execution 
and to the maintenance of their authority and 
ia part of the law of the land.” Harris, J., stated 
in Watson v. Williams (33), that “the power to 
fine and imprison for contempt, from the 
earliest history of jurisprudence, has been re- 
garded as a necessary incident and attribute 
of a Court, without which it could no more 
exist than without a Judge; it isa power 
inherent in all Courts of Record and co- 
existing with them by the wise provision of 
the Common Law.” Snyder, J. observed in 
State v. Frew (34) that it was- “a proposition 
of law unqtestioned and unquestionable that 
by the Common Law of England as well as 
by the uniform decisions of the Courts of 
the United States, Courts have the inherent 
power to punish contempt ina summary 
manner, and that this power is an essential 
element and part of the Court itself, which 
oannot.be taken away without impairing the 
usefulness of the Court, because it is a power 
necessary to the . exercise of al) others.” 
Marshall, J., observed in State v. Shepherd 
that if the Court did not possess the 
power to punish contempts committed against 
itself, the Jury and ita officers summarily, it 
would be easy for contemner to escape punish- 
ment entirely, for if the matter was sent to 
another Court or left to betried by a Jury, 
the contemner could soinsult and abuse such 
other Court or the Jury as to render it im- 
possible for them also to try him also, and 
by thus renewing his offence to every Court 


he was called before make it impossible to 
(31) 19 Wallace 505; 86 U. S., XXII, 205. 
(82) 114 Mas. 230 at p. 238, 
(83) 86 Mis. 341. 
(84) 24 W, Va. 416; 49 Am, Rep. 257. 
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punish him at all. It is plain that the 


“reasons thus assigned do not indicate tHat a 


Court of Record has inherent power to 
punish for contempt of an inferior Court over 
which it exercises a power of superintendence 
and which is subject to its appellate and re- 
visional jurisdiction. On the other hand, it 
is a fundamental rule that ordinarily one 
Court cannot punish a contempt against an- 
other Court of Judge, and this principle is 
based on the doctrine that the - offence 
is substantially criminal and the power 
to punish it is- vested alone in the 
Court whose judicial authority is chal- 
lenged. Wæ parte Bradley (35); Hx parte 
The position, however, 
is obviously different where the contempt 
ig against subordinate officers of the Court; 
such a contempt is rightly regarded as 
contempt of the authority of the Court by 
which the officer was appointed and may 
be punished on well recognised principles. 
There is, consequently, no foundation laid 
by the Crown for the theory that this 
Court as a .Court of Record has authority 
to punish for contempt of the Court of 
the Magistrate of Barisal merely because 
this Court, as Court of Record, exer- 
cises power of superintendence over that 
Court or because that Oourt is aubject to 
its appellate and revisional jurisdiction. 
The hypothesis that a superior Court which 
exercises a power of superintendence over 
a subordinate Court possesses by implication 
a power to afford to such Court protection 
against contempts of its authority is, no 
doubt, attractive, but has no solid foundation 
in the history of the constitution of our 
Courts. The Advocate-General has, however, 
strongly relied upon three cases. The first of 
these Surendra Nath Banerjee v. Chief Justice 
and Judges of the High Court (1) is of no 
assistance. In that case, the contempt was of 
the authority of this Court in the exercise of 
its original civil jurisdiction ; there is no room 
for controversy that this Court had ample 
authority to punish contempt of that des- 
cription, The second case upon which res» 
liance ia placed is the decision in In re 
Venkat Rao (6). With all respect for the 


-learned Judges who decided that case, I 


am unable to agree in their view that 


(85) 7 Wallace 364; 74 U. S., XIX, 214. 
(86) 4 Peter 108; 29 U. S., VII, 798. 
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the High Court possesses the inherent 
Confmon Law powers iu connection with 
matters of contempt which were exercised 
formerly by the Court of King’s Bench 
and now by the King’s Bench Division. 
In support of this comprehensive proposition, 
they rely upon the decision of the Judicial 
Committee in Surendra Nath Baneriee v. Ohief 
Justice and Judges of the High Oourt (1). But, 
as already explained, in the latter case, the con- 
tempt had been committed in relation to the 
High Court in the exercise of its original civil 
jurisdiction: Now, it cannot be questioned 
that the High Court, in so far as it has 
inherited the jurisdiction, power and autho- 
rity of the abolished Supreme Court, can 
exercise all the powers which might have 
been exercised by the Supreme Court, and 
consequently the powers exercisable by the 
-Court of King’s Bench, although, even 
upon this matter, there may be room for 
controversy, whether in so far as contempts 
of proceedings are concerned, the more recent 
development of the Law in England is appli- 
cable in this country, in view of the pro- 
visions of clause 21 of the Charter of 1741 
which may indicate that the growth of 
the law on this subject has been arrested. 
That is a question of some nicety, however, 
upon which I reserve my opinion; but it 
is plain that the proposition that the High 
Court, in so far as ib has inherited the 
jurisdiction of the abolished Supreme Court, 
possesses inherent Common Law powers in 
connection with matters of contempt which 
were exercised by the Court of King’s Bench, 
is of no assistance in the solution of the 
problem now before us, namely, whether the 
High Conrt as a- Court of Record can 
punish for contempt of a Subordinate Court 
over which it exercises powers of superin- 
‘tendence and which is subject to its appel- 
late and revisional jurisdiction. The funda- 
mental distinction between the two questions 
is easily realised from an examination of 
the decision in Rex, v. Davies (4), upon 
which he Advocate-General relies as 
the learned Judges of the Madras High 
Court did in In re Venkat Rao (6). The 
decision in Rex, v. Davies (4) is based on the 
ground that the King’s Bench Division has 
power to punish by attachment contempts 
of inferior Courts. This conclusion is not 
based on the ground that the King’s Bench 
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Division possesses this power merely because 
it is a Court of Record, or, because it 
exercises powers of superintendence over 
inferior Courts. The decision is based, as 
is clear from the judgment as also from 
the judgment in the earlier case of Rex. v. 
Parke (21), that the decision is founded, on 
a historical consideration of the sapreme 
place in the judicature assigned to the 
according 
to Lord Coke, had power to “correct errors 
and misdemeanors extra, judicial tending 
to the breach of the peace or oppression 
of the subjects or any other manner of 
misgovernment” and according to Hawkins 
had power to “deal with every kind of 
misdemeanor, including those which are 
properly the subject of indictment or 
criminal information as wellas those which 
are. punishable summarily by attachment.” 
To use the language of Mr. Justice Wills, 
the authorities quoted by him served to 
show the very great trust reposed ín- the 
Court of King’s Bench in respect of ita 
control and superintendence of all inferior 
Courts and that it is in a special manner 
the guardian and protector of public justice 
throughout the Kingdom. It is obvious 
that these considerations of a verv special 
character have no application to this Court 
and if we were to apply the principle which 
lies at the foundation of the decision in 
Rea. v. Davies (4), we would have to hold 
that the Common Law of England is appli- 
cable throughout the jurisdiction of this 
Court, even to persons other than British 
subjects beyond what was the territorial 
limits of the ordinary jurisdiction of the 
abolished „Supreme Court. Such a view 
could be clearly erroneous and in direct 
contravention of the express provision of 
the Letters Patent whereby this Court was 
constituted. Jt ig further worthy of note 
that even in England the decision in Reg. v., 
Davies (4) has met with adverse comment, 
as it was unquestionably an extension of 
what had been up to that time generally re- 
garded as the limits of the law on the 
subject. Rex. v. Berchett (37), In the matter 
of an application for an attachment for cone 
tempt of Court (38). A similar view has baen 


(87) 1 Strange 567; 93 Eng. Rep, 70 E 
(88) 2 T. L. R, 351. 
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taken in the Courts of the United States. 
There it had been held that a superior 
Court cannot punish for contempt of an 
inferior Court. Penn v. Messinger (39); In re 
Emery (40). Similarly it has been held 
that although every superior Court posses- 
ses an inherent power of employing con- 
tempt proceedings to prevent any interference 
with its administration of justice, Hw parte 
Jose Luis Fernandez (41), Hx parte Terry (42), 
this power can be exercised only by the su- 
perior Court whose authorityis being defied. 
Androscoggin v. Androscoggin (48), People v. 
Placer Oounty Judge (44). I am not 
unmindful that in Victoria it has been re- 
cently held in In re Packer (45) that where a 
newspaper has published statements tending 
to prove that a person accused of murder 
and remanded to appear before a lower 
Court was guilty, the Supreme Court had 
jurisdiction to punish the members of the 
staff ‘of the paper for‘contempt. This decision, 
however, like the decisions in Rea. v. Davies(4) 
and Rew v. Olarke (15), has met with weighty 
adverse comment (25 Harvard L. R. 561), 
where it is pointed out, although the sum- 
mary contempt process is allowed on the 
theory that otherwise the Court would be 
prevented from the exercise of its proper 
function, United States v. Hudson (46) 
Oartwright’s case (32), the recent authorities 
by which the law has been extended proceed 
onthe ground that where a subordinate 
Court is powerless to prevent an interference 
with its administration of justice, the superior 
Court should intervene by an attachment for 
contempt. Jt may further be urged against 
the extension of the doctrine that a proceed- 
ing in contempt of the description now before 
this Court, is really in thenature of a Criminal 
proceeding, Inre Pollard (9), and the Court 
must hesitate to create a new crime. The dis- 
tinction between Criminal and Civil contempt 
is of a fundamental character though it has 
been sometimes overlooked. A Oriminal 
contempt is conduct that is directed against 


(39) 1 Yeates (Pa) 2. 

(40) 149 Michigan 353; 112 N. W. 951. 

(41) 10 O. B. (x. s.) 8; 30 L. J. O. P. 321; 7 Jur, 
(x, 8.) 571; 4 L. T. 324; 9 W. R. 882; 128 R. R. 575. 

(42) 128 U.S. 289; 32 Law. Ed. 405. 

(48) 49 Maine 392. 

(44) 26 California 151. 

(45) (1911) V. L. R. 401. 

(46) 7 Oranoh, 32 at p. 34; 11 U. 8S., III, 259. 
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the dignity and authority of the Court.. A 
Civil contempt is failure to do something 
ordered to be done by a Court in a Civil 
action for the benefit of the opposing party 
therein. Consequently, in the case of a 
Civil contempt, the proceeding for its punish- 
ment is at the instance of the party interested 
and is Oivil in its character, in the case of a 
Criminal contempt, the proceeding is for 
punishment of an act committed against the 
Majesty of the Law, and as the primary pur- 
pose of the puniehmert is the vindication of 
the public authority, the proceedings conform 
as nearly as possible to proceedings in 
Criminal cases. It is conceivable that the 
dividing line between the acts constituting 
Criminal and those constituting Civil con- 
tempts may become indistinct in these cases, 
where the two gradually mergeinto eachother. 
But, in ordinary cases, the line of demarcation 
is not difficult to determine. Reference may, 
in this connection, be made to the judgment 
of Lord Hardwicke in the case of In re St. 
James's Evening Post (47), where the Lord 
Chancellor observed as follows: “There are 
three different sorts of contempt. One kind 
of contempt is scandalising the Court itself. 
There may likewise be a contempt of this 
Court in abusing parties who are concerned 
in cases here. There may be also a contempt’ 
of this Court in prejudicing mankind against 
persons before the cause is heard. There 
cannot be anything of greater consequence 
than to keep the streams of justice clear and 
pure that parties may proceed with safety, 
both to themselves and their character.” It 
is worthy of note that the first kind of 
contempt mentioned by Lord Hardwicke is 
a matter wherein the State is vitally interest- 
ed, it is obviously a Criminal contempt. 
The other two kinds of contempt spoken of 
are such as directly affect a party litigant, 
and at the same time affect the State in so 
far as it is of importance “to keep the 
streams of justice clear and pure.” [See also 
In re Oharlton (48), In re Macgilli’s case (49); 
In re Wallace (50), People v. Oyer and Ter. 
miner Court (51).] The distinction between . 


(47) 2 Atk. 469 at p. 471; 26 Eng. Rep. 683. 

(48) 2 My. & Cr, 316; 40 Eng. Rep. 661. 

(49) 2 Fowl. 404, 

(50) L. R. 1 P. O. 283; 4 Moore P.O. (x. 8.) 140; 
86 L. J. P. O. 9; 15 W. R. 533; 16 Eag. Rep. 269. 

(51) 101 N. Y. 245; 54 Am. Rep. 691. 
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a Civil and Criminal contempt is explained 
by Matthew, J., in In re Davies(52) and is also 
cleat from Onslow’s and Whalley’s case(53) and 
Skipworth’s case{16), In my opinion, it is plain 
beyond controversy thatif the contemptalleged 
in this case be established, it is a Criminal 
contempt. Rea. v. Gray(20), American Huchange 
in Hurope v. Gillig (54), Rea. v. Davies (4) 
Macleod v. St. Aubyn (18). Oonsequently, 
what the Court is invited by the Advosate- 
General to do is to create a new crime, 
because as has been conclusively established 
at the time when this Court was constituted, 
none of the three abolished Courts had 
jurisdiction, notwithstanding the preamble 
to the Indian Penal Code, to punish for the 
criminal contempt alleged in the case before 
us. Ifa contempt of this character is to be 
treated as a crime, the question is obviously 
a matter for the consideration of the 
Legislature and beyond the decision of the 
Court. On these grounds, I feel convinced 
that thie Court, though it is a Court of 
Record and though it exercises powers of 
superintendence over the Court of the Magis- 
trate at Barisal and though that Court is 
subject to the appellate and _ revisional 
jurisdiction of this Court, has no power to 
punish for contempt of the Court of the 
Magistrate at Barisal. 

As the second question has been answered 
in the negative, the third question now 
requires consideration, namely, do these 
articles constitute a contempt of this Court, 
so as to render the printer and publisher liable 

_ to punishment for such contempt? This aspect 
of the matter was not developed, possibly not 
even appreciated, on behalf of the Crown, 
bat it merits examination as itis the only 
possible ground upon which the present 
application may bs supported with any 
semblance of plausibility. Before I proceed 
to consider the articles, it is necessary, how- 
ever, to premise that conduct which amounts 
to contempt of a Subordinate Court does not 
necessarily amount to contempt 
superior Court. Itis not essential for the 
present purpose to specify exhaustively the 
various acts which may constitute contempt. 
Blackstone in a celebrated passage of his 
Commentaries (Volume IV, page 285), speci- 


(52) 21 Q. B. D. 236; 87 W. R. 57. 
(53) (1874) 9 Q. B. 219. 
(54) 58 L. J. Oh. 706; 61 L, T. 502, 
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fies some of them; “Some of these contempts 
may arise in the face of the Court as by 
rude and contumelious behaviour, by obsti- 
nacy, perverseness or prevarication, by 
breach of the peace or any wilful disturbance 
whatever, others in the absence of the party, 
as by disobeying or treating with disrespect 
the King’s writ or the rules or process of the 
Court; by perverting such writ or process to 
the purposes of private malice, extortion or 
injustice; by speaking or writing contemptn- 
ously of the Court or Judges, acting in their 
judicial capacity; by printing false acesunts 
or even true ones, without proper permission, 
of causes then depending in judgment; and 
by anything in short that demonstrates ® 
gross want of that regard and respect which, 
when once Courts of Justice are deprived of 
their authority so necessary for the good 
order of the Kingdom, is entirely lost 
amongst the people.” It may be added that 
there might be a contempt of Court by 
tampering with evidence and witnesses or 
suppressing testimony, or, as is put in Ship- 
worth's case (16), if witnesses are attacked, 
frightened, or deterred. Contempt may also 
be committed by publications concerning a 
pending cause, trial or judicial investigation, 
calculated to prejudice or prevent fair and 
impartial action, which seek to inflaenca 
jadicial action by threats or other form of 
intimidation, which reflect upon the Court, 
Counsel, parties, or witnesses respecting the 
cause, which are calculated to threaten or 
intimidate witnesses or which tend in any 
manner to corrupt or embarrass in any 
manner the due administration of justice. Daw 
v. Hley (55), In re Orown Bank, In re O’ Mulley 
(56), Reg. v. Skipworth (16), Rea. v. Olement 
(25), Littler v. Thomson (57), R. v. O'Doharty 
(58), Teachbourne v. Leachbourne (59), Kitcat 
v. Sharp (60), Hunt v. Olarke (61). In the 
case before us, the only imaginable groand 
on which it can be argued that the articles 
in question constitute a contempt of this 
Court is that witnesses might be kept back, 


(58) 7 Eq. 49; 38 L. J. Ch. 113; 17 W, R. 245, 

(56) 44 Ch. D. 649; 59 L. J. Ch. 767; 63 L. T. 364; 
39 W. R. 45. 

(57) 2 Beav. 129; 48 Eng. Rep. 1129; 50 R. B. 124. 

(58) 5 Cox O. O. 348. 

(659) 39 L. J. Ch. 898. 

(60) 52 L. J. Ch, 134 48 L. T. 64; 31 W. R. 227. 

(61) 53 L. J. Q. B. 490; 61 L. T, 348; 87 W, R. 721, 
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with the possible result that there might 
not bea fair trial, and that if the matter 
should be hereafter brought up to this Court, 
this Court might be hampered inthe due 
administration of justice. Let it be assumed 
for the purpose of argument and for that 
purpose alone that there may be a contempt 
of this Court under circumstances like these, 
that is, by publication of an improper 
character made long before the proceedings 
have been brought to this Court. The 
question arises, do the articles to which excep- 
tion is taken, fall within this category? The 
Advocate-General minutely criticised the 
language used in these articles; in fact the 
analysis was so close and the criticism so 
severe that they considerably diminished 
the weight which the Court would other- 
wise be inclined to attach toan argument 
on behalf of the Crown in a proceeding of a 
criminal nature. The obvious course to pur- 
gue in cases of this description is to read the 
articles as they stand and to attach to the 
words used their natural meaning without 
the assistance ofa laborious . commentary. 
Tested from this point of view, how do these 
articles stand? In the first place, they com- 
ment upon the method of house searches and 
the annoyance and hardships they cause in 
many instances to innocent persons. In the 
second place, they comment upon the mode 
of arrest of suspected persons, sometimes in 
what may not inappropriately be called an 
almost dramatic manner. In the third 
place, these articles comment upon the 
employment of Gurkha soldiers, which, it is 
asserted, is wholly unnecessary for purposes 
of judicial investigation of the alleged crime. 
In the fourth place, the articles comment 
upon the mode of treatment of the persons 
arrested, and it is suggested that those 
against whom there is no direct evidence 
should not be treated with needless severity 
and harshness. If we do not allow ourselves 
to be embarrassed by ingenious comments, 
we can hold without dificulty that positive 
evidence here means direct evidence as op- 
posed to circumstantial evidence, in 
other words, the evidence of an eye- 
witness. In substance, the articles 
assert that persons who have not been proved 
to be guilty or persons against whom there is 
no direct evidence should be deemed innocent 
and treated as such. In the fifth place, these 
articles express the opinion that the accused 
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ought not to be tried by a Special Magistrate 
but by this Court. This comment is fytile, 
because the accused cannot under the law 
be tried by a Special Magistrate; the in- 
vestigation may be made by a Magistrate, 
but the trial must take place before the 
Court of Session. On the other hand, the 
case cannot be tried by this Court, unless the 
statutory conditions formulated in the Indian 
Criminal Law Amendment Act, 1908, have 
been fulfilled, namely, that there has been 
a determination by the Government that the 
conditions under which such mode or trial 
is permissible, exist in the present instance, 
that is, such trial is needed in the iu- 
terests of peace and good order. This do. 
termination, as has been repeatedly ' pointed 
out, is nota matter of form, but of sub. 
stance, a matter of judgment founded 
upon the materials on which the prosecution 
is intended to be based. In the sixth place, 
these articles express the desire that such 
amongst the accused as are guilty should be 
punished, but such as are innocent should be 
acquitted on a fair trial. In the seventh 
place, these articles implore His Excellency 
the Governor to examine the matter for 
himself and to determine whether the 
material before him justifies the initiation 
and continuance of the proceedings. In the 
eighth place, these articles do, undoubtedly, 
insinuate in places that the preliminary in- 
vestigation by the Police has been carried on 
in au objectionable manner. An insinuation 
of this description may merit strong dis- 
approbation and it is unfair to the investi- 
gating officers inasmuch as the vagueness and 
generality of the charge makes it impossible 
for any individual member to repudiate the 
charge or to defend his character. But I am 
unable to accept the contention that an 
allegation of this character constitutes a con- 
tempt of Court. I must emphatically re- 
pudiate the astonishing proposition that the 


Criminal Intelligence Department is the 
prosecutor in the criminal case before 
the Court of the Magistrate at Barisal, 


and that consequently imputations, veiled or 
otherwise, to the effect that the investigation 
by the department has been carried on in an 
objectionable manner constitute a contempt 
of Court. I must assume that the prosecu- 
tion has been instituted by and with the 
sanction of the Governor-in-Council, and that 
whatever share the Criminal Intelligence 
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Department may have in the investigation of 
the ease, they cannot be deemed in law, and 
I trust also in fact, the prosecutors in the 
criminal case. The statement that the 
Oriminal Intelligence Department is really 
the prosecutor in the criminal case, taken 
along with the circumstance that the articles 
make insinuations as to the mode of investi- 
gation by that Department, may, no doubt, 
explain the origin of the application made to 
this Court to commit the printer and pub- 
lisher for contempt. But it plainly does not 
establish that the articles do constitute a 
contempt of the Court of the Magistrate of 
Barisal, much less of this Court. The Advo- 
cate-General has strenuously contended that 
the articles in question are of an extremely 
reprehensible character and that in fact it is 
difficult to imagine any comment on a pend- 
ing cause more worthy of the strongest con- 
demuation. It must be remembered, however, 
that we cannot consider these articles except 
for the determination of one question and one 
question alone, namely, whether they consti- 
tute contempt of this Court; we- cannot fairly 
be invited to express an opinion upon a 
matter not before the Court, a matter in fact 
which has not been even argued, but I desire 
to observe that these articles do not consti- 
tute-an attack on the Local Government, 
though there has been a tendency in the 
course of the argument addressed to us on 
behalf of the Crown to identify the Criminal 
Intelligence Department with the Local Gov- 
ernment. A plain reading of the articles 
amply justifies the view that the writer 
had no motive or intention to embarrass the 
Government. [n my opinion, these articles 
plainly do not constitute a contempt of this 
Court, however much one may regret that 
comments should be published upon a case 
under Judicial investigation [Skipworth’s 
case (16) ]. 

There is finally one important point.which 
I desire to emphasise. The insistence with 
which this application has been placed before 
the Coart by the Advocate-General plainly 
indicates that it has been overlooked on behalf 
of the Crown that an applicant is not entitled 
as a matter of right to an order for the com- 
mitment of a person for contempt, but that 
the application is always addressed to the 
discretion of the Court. The power, it is 
well settled, must be exercised with caution 
gnd only when the case is clear beyond con- 
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troversy, because as Sir George Jeasel ob- 
served in Plating Oompany v. Farquharson (19) 
it isan arbitrary jurisdiction. There is no 
limit to the amount of the fine which may be 
inflicted or to the length of the term of im- 
prisonment which may be directed; there is 
no appeal, asa matter of right, against an 
order of attachment. Besides, as observed in 
O'Shea v. O’Shea(17), it is the only criminal 
offence summarily punishable. The Oourt 
will, consequently, not make an order for 
attachment, unless itis satisfied beyond dis- 
pute that the order is needed peremptorily 
in the interest of the administration of justice. 
Reference may usefully be made to the em- 
phatic warning given by eminent Jndges 
against the inconsiderate use of this power. 
Reg. v. Parnell (62); Rea. v. Gray (20); Mo 
Leod v. St Aubyn(18); k. v. Doolen(8). This 
reluctance of the Courts to take action 
except in cases of great gravity, may be traced 
to quite respectable antiquity. Historians 
record that when Emperor Augustus desired 
to punish a historian for contempt, Mecaenus 
advised him that the best policy was to let 
such things pass and be forgotten. Osesar 
said on a similar occasion that to retaliate 
was only to contend with impudence and put 
one self on the same level, and even Tiberius 
acted upon the same view. The Theodosian 
Code also made this the law and expressly 
declared that slanderers of Majesty should be 
unpunished, for if this proceeded from levity, 
it was to be despised, if from madness it was 
to be pitied and if from malice, it was to be 
forgiven, for all such sayings were to be re- 
garded according to the weight they bore 

After an anxious consideration of the 
articles and of the arguments addressed to us 
on behalf of the Crown by the Advocate- 
General, my deliberate conclusion is that the 
application is entirely misconceived and no 
order for attachment should be made. In my 
opinion, the application must be refused 
with costs. | 


Application refused. 
(62)}14 Cox, O, O. 474, 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Crimtnan Revision No. 663 or 1912. 
November 27, 1912. 
Present: —Mr. Justice Eales, J. O. 
NGA PO TOK—Appnioant 
versus 

EMPEROR— PROSECUTOR. 

Evidence Act (I of 1872), s. 30—Confession by persons 
jointly tried for same offence—Penal Code (Act XLV 
of 1860), s. 457. 

A conviction under section 457, Indian Penal 
Code, based on the confession of a co-accused, who 
was being tried slong with the prisoner ‘under 


section 411 of the Indian Penal Code, is unsound and 
must be set aside. 


Application for revision of the order of the 
Headquarters Magistrate, Mogok, Gated: the 
22nd August 1912. 

Mr. J. C. Chatterjee, for the Applicant. 

Mr. R. G. Aiydngar, for Mr. B. M. Lutter, 
for the Crown, 

JUDGMENT.—This is an application to 
revise the conviction and sentence passed by 
the Headquarters Magistrate, Mogok, on one 
Po Tok, on the 22nd August 1912, under 
section 457 of the Indian Penal Code, in Sum- 
mary Trial No. 155 of 1912, 

The grounds for the application are very 
brief and to the point. It is urged that 
there has been 4 serious error of law made 
by the Magistrate in taking into consideration 
as against one Po Tok the confession of 
Nga Yeik, who was being tried under 
section 411 along with the aforesaid Po 
Tok, when Po Tok was being tried under 
séction 457, Indian Penal Code. The learned 
Advocate urges that only in the case 
of people who have been jointly tried for 
the same offence ean the confession of one 
be taken into consideration as against the 
other. He also urged that there was 
no other evidence against the acaused, Po 
Tok, which, apart from Nga Yeik’s confes- 
sion, would justify a conviction. 

Lastly, he pointed out that considering the 
offeuce was committed on the 26th April 
1912 and the case was not taken up by the 
Police till the 6th August 1912, and aceord- 
ing to Nga Yeik’s statement the accused, Po 
Tok, did not bring the clothes to him till 
one and a half months before he made his 
statement in Court on the 22nd August 1912, 
it would appear that the property was not 
graced to Po Tok’s possession till two and a, 
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half months after the alleged house-breaking 
was committed, and the possession was not 
sufficiently. recent to justify the presumption 
that the man in possession was the actual 
thief and house-breaker., 

Mr. Aiyangar, who appeared for the Crown 
and argued the case on behalf of the Govern- 
ment Prosecutor who was ill, admitted 
that, strictly speaking, the confession of Nga 
Yeik could not be taken into consideration 
against the accused as they were not tried 
for the same offence. I hold that this view 
of law is correct, and there has been a 
serious error in the Magistrate taking the 
statement of the co-aconsed, Nga Yeik, 
into consideration against Po Tok. But 
the learned Advocate urges that there is 
other evidence against Po Tok, namely, Tun 
Aung’s statement and that the conviction 
based on Tun Aung’s evidence is not neces- 
sarily unsound, and he urges that this 
present case being an application for revision 
and notan appeal, the Court cannot deal with 
the question of the credibility of the witnesses. 
But it appears to me that in this present 
case, the Magistrate has based his conviction 
on the confession of Nga Yeik and merely 
looked upon Tun Aung as useful in cor- 
roborating Nga Yeik, and it is quite possible 
that the Magistrate would never have found 
the accused guilty on Tun Onng’s statement 
alone. Even if Tun Oang were a oredible 
witness, it may be that he was not so 
well able as Nga Yeik to state positively 
that the property in question was actually 
the property brought by Po Tok. More- 
over, it must be recollected that Nga Yeik’s 
confession went a good deal further than 
this. Nga Yeik stated that Po Tok, two 
or three days after he had handed the 
things over, and not at the time of the 
hdnding over, admitted to him that he 
stole the property from the dhoby. 

There are other reasons which make me 
look upon the case with a certain amount 
of suspicion, but it will not be necessary 
to discuss these, as it seems to me quite 
clear that the conviction, which is based 
on Nga Yeik’s statement, is unsound. 

The conviction and sentence are set aside, 
and the accused will be set at liberty. 
His bail-bond will be cancelled. 

Sentence, set aside, 
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CALOUTTA HIGH OOURT. 
e Crimtwan Revision No. 400 or 1913. 
May 7, 1913. 
Present:-——Mr. Justice Imam and 
Mr. Justice Chapman. 
CHARU CHANDRA GHOSH—<Acovsep 
— PETITIONER 
VETSUS 


EMPEROR—Opposits PARTY. 

Arms Act (XI of 1878), s. 19 (f)—Possession of gun 
—Servant carrying gun to Magistrate on master's behalf 
for renewal of license—Possession of servant, whether 
punishable. 

A servant, who carries a gun on behalf of his 
-master toa Magistrate for the purpose of renewing 
the license, is not guilty, under section 19 (f) of the 
Arms Act, of possessing a gun in contravention 
of the provisions of the Act. 

Queen-Empress v. Tota Ram, 16 A. 276; A. W. N. 
(1894) 82and Probhat Chandra Chowdhry v. Emperor, 
35 ©. 219, 12 0. W. N. 272; 3 M. L. T. 190; 7 Qi, D. 
J. 112; 7 ©. L. J. 242, relied upon. 

Rule on the District Magistrate of Khulna 
to show cause why the conviction of the 
petitioner under section 19 (f) of the Arms 
Act should not be set aside. 

FACTS.—The petitioner was a nazb in the 
service of Babu Jyoti Prosonna Roy, zemindar 
of Chandanpur, in Satkira sub-division. The 
petitioner was carrying a double-barrelled 
gun belonging to his master for the purpose 
of renewing the license to the Magistrate's 
Court when the authorities prosecuted him 
for possessing a gun in contravention of the 
provisions of the Act and he was fined 
Rs. 20. ` 

Babu Atulya Charan Bose submitted that 
he relied on two cases reported in Queen- 
Empress v. Tota Ram (1) and Probhut Ohandra 
Ohoudhry v. Hmpror (2), in which it was 
held that when a servant was carrying his 
master’s gun to a blacksmith for repairs 
or when a blacksmith had a gun left 
with him for repairs, it was not an offence 
under section 19 of the Act. 

The Government Pleader: 
only the question of law. The facts are 
admitted andthe accused pleaded guilty to 
the charge. The question is whether that 
plea should be accepted or not. 

Mae. Justics Imam: Do yon say that the 
plea should be accepted even where the 
facts disclose no offence? i 

(1) 16 A. 276; A. W. N. (1894) 82. 


(2) 85 0. 219; 12 0. W. N. 272; 3 M. L. T. 190; 7 
Cr. L. J. 1123; 7 O, L. J. 242. 
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The Government Pleader: In that case, 
the plea should not be accepted. 

Continuing the Government Pleader 
suggested that the whole question rested on 
the interpretation of the word “possession.” 
According to the wording of the section, a 
licensee shonld go himself to the Magistrate 
with his gun. In the form of the license 
there was the word “agent”. 

Mr. Justics Imam: Tt was for using the 
gun. If you leave your gun in a friend's 
house, is he to suffer? 

The Government Pleader: Unfortunately a 
gun is a dangerons article, and, therefore, this 
stringent Rale has been framed. This Rule 
is not to be treated on the ordinary ethics 
of morality. 

Mr. Justice Imam: There are instances 
where a man is allowed to hold eight guns. 
He is bound ‘to employ a coolie to carry them. 

Tae Go:ernment Pleader: This is a matter 
which is so pressing on the community that I 
would wish your Lordship to expreas your 
opinion on it. In this case, a punitive sen- 
tence has been passed and I do not defend 
it. I defend only the technical conviction, 

Me. Jusrica Imam: We are disposed to 
take the view expressed in Queen. E mp'ess v. 
Tota Ram (1). 

The Government Pleader: In that case, a 
servant was carrying his master’s gun for 
repairs. 

Me. Justice Imam: .In this case, a servant 
was carrying 2 gun to make it over to a 
Magistrate. This very fact exculpates him 
altogether. 

The Government Pleader: But he was carry- 
ing it for hundreds of miles. He might have 
used it on the way. 

Mr. Justice Imam: If .he had used it, he 
was liable to be prosecuted for that offence, 

Babus Atulya Oharan Bose and Bir Bhusan 
Dutt, for the Petitioner. 

Babus Srish Ohandra Choudhury, for the 
Crown. 

JUDGMENT.—This was a Rule on the 
District Magistrate of Khulna to show 
cause why the conviction of the petitioner 


under section 19 of the Indian Arms Act 
should not be set aside. 
The facts of this case are these. The 


petitioner was carrying a gun on behalf of 
his master with the license to the Magistrate 
for the purpose of a renewal of the license 
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and the authorities prosecuted him for 
possessing a gun in contravention of the 
provisions of the Act. The case for the 
prosecution is not that the petitioner was 
possessing the gun with the object of using 
it, nor is it alleged that he used it at all, 
In fact, looking at, the case, we find it 
admitted that the object of the petitioner 
was merely to carry the gun to the Magis- 
trate. In these circumstances, we do not 
see how the conviction of the petitioner 
under section 19 of the Act can be upheld. 
The cases of Queen-Hmpress v. Tota Ram (1) 
and Probhat Ohandra Ohoudhry v. Emperor 
(2) are sufficient authority in favour of the 
petitioner, 

We, therefore, make this Rule absolute and 
get aside the conviction. The fine, if paid, 
will be refunded. N 

Rule made absolute, 





GALOUTTA HIGH COURT. 
ORIMINAL Revision No. 343 or 1913. 
May 22, 1913. 

Present:—Mr. Justico Imam and Mr. Justice 
Chapman. 

BAD ALI— PETITIONER 
versus 
LAL BIBI—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance, order for—Death of person against whom 
order had been made—Ewxecution of order—VWhether 
order enforceable against estate of deceased. 

An order of a Magistrate passed under section 488 
ofthe Criminal Procedure Code for maintenance, is 
not enforceable, after the death of the person against 
whom the order was passed, against his estate. 


Babu Manmatha Nath Mukherjee, for the 
Petitioner. 

Babu Gour Chandra Pal, for the Opposite 
Party. 

JUDGMENT.—The petitioner, Ead Ali, is 
the son of one Ashmatulla deceased, against 
whom an order under section 488, Criminal 
Procedure Code, had been passed in favour 
of Lal Bibi, opposite party, who claimed to 
be the wife of Ashmatulla by a nika 
marriage. She had claimed against him 
maintenance for herself and two children 
and the order of the Magistrate paased 
under section 488 was that she should be 
given a maintenance of Rs. 15 per month by 
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Ashmatulla, For a time the amount of 
maintenance was paid but, towards the latéer 
part of the life of Ashmatulla, that is to say, - 
for a few months before his death, the 
maintenance allowed fell into arrears and on 
his death, the complainant, Lal Bibi, applied 
to the Magistrate for enforcing the order of 
maintenance in respect of the arrears under 
section 488, clause (3), by issuing a warrant 
for levying the amount due inthe manner 
provided for levying fine under the Code. 
The Magistrate issued such a warrant and 
attached some paddy said to belong to the 
estate of the deceased, whereupon Ead Ali, 
the petitioner, filed his objection; and after 
an inquiry in the presence of Had Ali, the 
Magistrate arrived at the conclusion that 
the attached paddy did, as a matter of fact, . 
belong to the estate of the deceased 
and thereafter disallowed the claim of the 
petitioner and directed that the amount 
due be recovered out of the attached paddy. 
This order of the Magistrate has been 
questioned by the petitioner in this Court and 
a Rule was issued on the District Magis- 
trate and the opposite party to show cause 
why the order should not be set aside on 
the ground that the Magistrate had erred in 
law in not holding that now that Ashmatulla 
was dead, the order for maintenance could 
not be executed. 

The only point that we have got to cons 
sider in this case is, whether by reason of the 
death of Ashmutulla, the claim to arrears 
of maintenance is anymore enforceable. 


In order that a warrant may be issued 
under section 488, sub-section 3, for levying 
the amount due, it must be found that there 
had been a wilful neglect to comply with the 
crder and to enable a Magistrate to find that 
there had been a wilful neglect, evidence has 
to be taken under sub-section (6) of section 
488 and that sub-section says that “all 
evidence under the Chapter XXXVI, shall 
be taken in the presence of the husband or 
the father, as the case may be, or, when his 
personal attendance is dispensed with, in the 
presence of his Pleader, and shall be recorded 
in the manner prescribed in the case of 
summons cases”. From the language of the 
sub-section, it is quite clear that in the mind 
of the Legislature the instance of a deceased 
person against whose egtate arrears of main- 
tenance may be claimed was never present. 
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That, of course, is merely a surmise that we 
express and we cannot say anything more; 
but the law as it stands is quite explicit in 
regard to the necessity for the presence of the 
party against whom evidence is being taken 
and it has been pointed out by the learned 
Vakil, who has appeared in support of the 
Rule, that the man against whom the order 
` was passed, being dead, there is no claim that 
can be now enforceable under section 488 of 
the Code against the estate of the deceased. 

We are disposed to accept the view that 
bas been pressed upon us by the learned 
Vakil, We, therefore, make this Rule absolute 
and set aside the order passed by the Magis- 
trate. 


Rule made absolute. 

(See Harrington, In ve Wilder v. Turner, (1908) 2 Ch. 
687; 78 L. J. Ch. 27; 25 T.L.R.3;6 S.E. O, (x. 8.) 
141; 72 J. P. 501; 99 L. T. 723; 21 Cox. 0.0. 709, where 
a similar view was taken, and it was held that when 
an order was made directing the putative father'of 
an illegitimate child [to pay a weekly sum to the 
mother for the maintenance of such child, and 
the father died leaving arrears of the sum unpaid, 
the mother could not recover such arrears 
from the father’s estate.— Hd.) 





CALCUTTA HIGH COURT. 
Orvis Reresence No. 7 or 1913. 

June 9, 1913. 
Present:—Justice Sir Harry Stephen, KT., and 
Mr. Justice Mullick. 

In the matter of BABU BENI MADHUB 
DAS, a PLEADER. 

Pleader-—-Misconduct—-Abandoning client’s case in 
midst of client's examination in Oourt to attend another 
case—Legul Practitioners Act (XVIII of 1879), ss. 13, 
14-—Professional misconduct. 

A Pleader appeared on behalf of the plaintiff ina 
suit. While the plaintiff was being examined in chief, 
the Pleader left him in order to attend to another 
ease in another Court: 

Held, that the Pleader, in abandoning his client’s 
case while he was in the witness-box, acted impro- 
perly; and that after he had once taken up his client’s 
case, he ought to have seen that it was terminated, 

The High Court suspended the Pleader from his 
work for one month for professional misconduct, 

Reference under section 14 of the Legal 
Practitioners Act, XVIII of 1879, made by the 
District Judge of Rungpur. 

Mr. S. P. Sinha, Babus Lakshmi Narain 
Singh, Peart Mohan Sikdarand D. N. Bagchi, 
for the Pleader. 

Babu Ram (haran Mitra, Senior Govern- 
ment Pleader, for the Crown. 
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JUDGMENT.—This matter comes before 
us under section 14 of the Legal Practition- 
ers Act. The District Judge of Rungpore 
has submitted a case to us in which he 
suggests thata Pleader, practising in the 
Munsif’s Conrt at Gaibondha, has been 
guilty of improper conduct in the discharge 
of his professional duty under section 13 
of the Legal Practitioners Act, and 
recommends that he should be suspended 
from work. Itappears that the Pleader in 
question appeared on behalf of the plaintiff 
in a suit in the Munsif’s Court at Gai- 
bondha and from what appears in the 
letter of reference and the records sent with 
it, we cannot doubt that after the plaintiff 
had got into the witness-box and while 
he was being examined in chief, the Pleader 
left him in order to attend to.another cage 
in another Court. It is probable that the 
Pleader, as he says he had, warned hig 
client, the plaintiff, that he might have to 
leave his case, in order to conduct another, 
before his case had been finished. We 
cannot, however, but consider that the 
Pleader in abandoning his client's case in 
this way while he was in the witness-box 
acted improperly. He ought not either to 
have takenit up atall if he had another 
engagement to attend to at the time, or he 
ought to have made other arrangement as 
regards the case he had taken up, and this 
would have been the proper course for him 
to pursue, After he had once taken up bis 
client’s case, he ought to have seen that it 
was terminated. This conduct on the part 
of the Pleader obviously indicates that in 
order to raceive remuneration in two cases, 
he took up more work than he could 
manage; or as the present event has proved 
that he could do. The result of this conduct 
was that he failed to carry out his duties 
towards his client. 


There has been a question of contempt 
of Court for which the Pleader was fined 
Rs. 15. We regret that this matter was 
not dropped when the Pleader made his 
apologies, nor can we suppose that the 
Pleader in his conduct intended to be 
disrespectful to the Court. The fine 
imposed by the Court has, however, been 
remitted by the District Judge. Therefore 
nothing more need be said in this matter. 
As regards the improper conduct of the 
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Pleader in relation to his client, we cannot 
treat the matter as one of indifference; at 
the same time we are disposed ta make 
all possible allowance for his cunduct. 
He has been suspended from his work from 
the 15th May. We order that this suspension 
remain in forse till the 14th June next. 


CALCUTTA HIGH COURT. 
| ORIMINAL Revision No. 325 ov 1918. 
May 21, 1913. 
Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 
FATEH SINGH AND otHers—Accussp— 
PETITIONERS 
versus 

EMPEROR—Obpposiry PARTY. 

Penal Code (Act XLV of 1860), ss. 104, 105, 147, 
$26— Possession of land delivered by Civil Oourt to 
master of accused—Accused cultivating land—Opposi- 
tion by complainants—Right of private defence —Riot. 
ing—Possession, enjoying not enforcing. 

Possession of the disputed land was obtained by 
the master of the accused through the Civil Court. 
The accused went upon the land to cultivate it. The 
complainants’ party obstructed them and a fight en- 
sued in which persons of both the parties were more 
or less injured: 

Held, that the accused went upon the land not with 
a view to interfere with another’s right, but to main- 
tain a right which had been given them by the Civil 
Court; thatthey were not enforcing a right, but 
maintaining or enjoying a right; that they were 
justified in repelling the attack upon them by 
persons who had no right to obstruct them; that they 
had aright of private defence and were not guilty 
of rioting. 


Rule against the order of the Deputy 
Magistrate of Arrah, dated September 17th, 
1912, convicting the petitioners under sec- 
tions 147 and 325/149 of the Indian Penal 
Code and sentencing them each to rigorous 
imprisonment for six months on the first 
count and to a similar term of rigorous im- 
prisonment each on the second count, the 
sentences to run consecutively.and ‘directing 
them under section 106 of the Criminal 
Procedure Code to execute bonds for Rs. 100 
each with two sureties each in Rs. 100 each 
to keep the peace for two years, the order 
being on appeal modified by the Sessions 
Judge of Shahabad. 
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Messrs, S. P. Sinha, Huq and Babu 
Ohandra Shekhar Pershad Singh, for the Peti- 
tionera, e 

Babu Srish Ohandra Ohaudhuri, for the 
Crown. 

JUDGMENT.—This Rule was issued on 
the ground that the Sessions Judge having 
found that peaceful possession of the lands 
had been given to the petitioners’ malik by 
the Civil Court and that the malzk’s men 
commenced ploughing the field firat, it should 
“have been held that the petitioners were in 
the lawful exercise of their rights over their 
property and consequently had the right of 
private defence. 

The petitioners have been convicted of the 
offences of rioting and constructively of 
grievous hurt under sections 147 and 325 
read with section 149, Indian Penal Code, and 
sentenced to rigorous imprisonment for six 
months each under each of the counts. 
They have further been bound down to keep 
the peace under section 106, Criminal Pro- 
cedure Code, for a period of two years after 
release. ` 

The facts that gave rise to this case may 
be shortly considered. Rai Bahadur Harihar 
Prosad Singh of Dumraon is the malik of 
the village of Kurmichak where this occur- 
rence is said to have taken place. He pur- 
chased this village three years ago and with 
it a number of decrees for rent that were 
outstanding against the tenants, One of 
these decrees was against Ram Ratan Maha. 
ton, who is one of the complainants in this 
case. In execution of this decree, Ram 
Ratan’s holding was gold by the Court and 
purchased by Rai Bahadur Harihar Prosad 
Singh on the 17th February 1911. The 
judgment debtor, on 17th March, applied for 
a chalan to deposit the money but no money 
was deposited. On the 2lst March 1911, 
a petition of satisfaction was filed on behalf 
of the decree-holder with a prayer that the 
sale might be set aside but it could not be 
set aside inasmuch as the money was said to 
have been paid on the expiry of 30 days 
after the sale. The sale was, therefore, 
confirmed and the application for setting it 
aside was dismissed, A year later, that is, 
on the 15th April 1912, the deeree-holder 
applied for, and obtained, a delivery of 
possession in respect of the holding that he 
had purchased, it being his case that the 
petition of satisfaction had een filed on 
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cextain misrepresentations by the tenant who 
in fact had not paid the money that was due. 
On the 19th April, the judgment-debtor filed 
an objection against the delivery that had 
already been made, and that objection, at the 
time of this oceurrence as also at the time 
that this matter was heard-in appeal by the 
Judge, was yet pending decision. 

This occurrence is said to have taken place 
on the 25th June 1912 and it is alleged that 
between the delivery and the day of occur- 
rence nothing was done by either party to 
the land. It stands to reason that nothing 
could be done during that period inasmuch 
as the agricultural season in Behar did not 
commence till about the time of the alleged 
-occurrence and that during the pericd from 
the 15th April to about the 25th June, the 
land would naturally be allowed to remain 
fallow to befit it for cultivation, The fact 
that nothing was done during that period 
by the malik on theland does not affect his 
possession of it, On the 25th June 1912, 
the petitioners representing the malik, 
namely, Rai Bahadur Harihar Prosad, went 
to this land with their ploughs accompanied 
by 40 to 50 people. After the arrival of the 
petitioners and their menon the land, and 
after the ploughing had been commenced, a 
large body of men on the side of Ram Ratan 
and Ramautar, the 
numbering about 80 to 100, came to this 
‘field to attack the petitioners and a general 
fight between the two parties began, result- 
ing in one man of the side of the malik 
being killed and some being seriously wound- 
ed, and a couple of men of the side of the 
tenants being wounded, the most serious 
injury on the side of the tenants being a 
broken arm. 

The learned Judge has come to the conclu- 
sion that the men on the side of the malik 
were worsted and fled while those on the 
side of the tenants remained in occupation of 
the place by reason of the superiority of 
their numbers. On these facts, the peti- 
tioners have been convicted of the offences 
we have already mentioned. 

The question we have to decide in this case 
is whether, on these facts, an offence under 
.section 147 is made out against the 
petitioners. The learned Judge seems to 
-think that the delivery of possession was a 
matter of doubtful legality. Thateubject is yet 
pending decision and we have no desire to 


INDIAN OASES. 


` cage: 


other complainant, 


141 


express any opinion on the question in this 
but we take it from the learned 
Judge’s conclusions that he does not doubt 
the effect of the delivery, though sub- 
sequently in the proceedings it may be held 
to have been improperly obtained. Weare 
not concerned with the question whether 
the delivery of possession was.improperly 
obtained or otherwise, We have to see 
whether the delivery of possession obtained 
onthe 15th April 1912 did or did not 
give, as a matter of fact, possession to the 
petitioner’s master and whether acting 
under that delivery, the petitioner’s master 
was or was not entitled to go on the lands, 
not with a view to interfere with another’s 
right, but to maintain a right which had 
been given him by a Oourt of competent 
jurisdiction. There seems to us to have 
been no justification for the tenants to go 
upon this land so long asthe petitioner's 
malik had the delivery of possession in his 
favour. A delivery not merely gives posses- 
sion toa party but -also connotes a per- 
mission to that party to utilise the subject 
of the delivery of possession in any lawful 
manner he chooses. One of the lawful 
ways of enjoyment of land over which 
possession has been given to a party is 
that he may goon the land, till it, grow 
and harvest the crops and enjoy the 
produce. In this case, we see in the con- 
duct of the petitioners nothing to warrant 
the conclusion that they were acting con- 
trary to law, nor can it be said that they 
were engaged in enforcing aright. There 
is a considerable distinction between enforcing 
a right and maintaining a right. People 
engaged in the exercise. of a lawful right 


. of which they are in enjoyment cannot be 


said to be enforcing a right. 
the petitioners, were merely maintaining | 
a right, or in other words, epjoying a 
right of which they had been given posses- 
sion by a Court of competent jurisdiction; 
on the other hand, the conduct of the 
tenants amounts to a defiance of constituted 
authority. Under these circumstances, the 
petitioners were justified in repelling che 
attack upon them by persons who had no 
right to obstruct them and they cannot be 
held to have been guilty of rioting. 

Next, we consider their conviction under 
section 325 read with section 149. It is 
quite obvious that if the oase of rioting 
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fails, their conviction for the offence of hurt 
must also fail inasmuch as that is a 
conviction by amplication only. There is 
nothing in this case to show that, even if 
there were a charge against individual 
petitioners of causing hurt, they had exceed- 
ed the right of private defence. We are 
inclined to hold that the case of Panch- 
kauri v. GQueen-Hmpress (1) has the fullest 
application to the circumstances of this 
case. 

With these remarks, we make the Rule 
absolute and set aside the conviction and 
sentences under both the sections 147 and 
325 read with section 149, the result of 
which, of course, will be that the order under 
section 106 must also fail. The petitioners 
will be at once released from Jail. 

Rule made absolute. 


(1) 24 O. 686; 1 C. W. N. 423. 


CALOUTTA HIGH COURT. 

CRIMINAL MISGELLANEOUS Reviston No, 43 

~ or 1912. 
May 80, 1912. 
Present: —Mr. Justice Holmwood and 
Mr, Justice Imam. 

CHANDI PRASAD SINGH—Acocusep— 

PETITIONER 
versus 


EMPEROR— Opposite Party. 

Transfer—Preventive proceeding—Criminal Proce- 
dure Code (Act V of 1898), s. 107— Transfer of preven- 
tive proceedings from one District to another—Stay of 
proceedings by High Court—Sending telegram to lower 
Court informing of stay—Obligation of accused to ap- 
pear before Magistrate on date fined—Practice—Trans- 
, fer, petition of, filing on last day condemned. 

As a rule, the High Court will not transfer any 
preventive proceeding from one District to another. 
It must be an extremely exceptional case that 
would justify the interference of the High Court 
with the jurisdiction of the Magistrate of the District 
taking preventive action within his own boundaries 
and imposing such foreign and extraneous duty on the 
Magistrate of another district. 

An order staying proceedings pending before 
‘a Magistrate was passed by the High Court. A 
telegram was sent by the petitioner to his Muktear, 
which was laid before the Magistrate by his legal 
adviser. The Magistrate issued a warrant when he 
found tkat the petitioner did not appear on the fixed 
day: 
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Held, that the sending of the telegram did not 
absolve the obligation of the petitioner to appar 
before the Magistrate on.the date fixed; and that that 
was no ground for transferring the case from his file 
on the ground that the petitioner would not receive 
fair and most impartial justice at his hands. 

The practice of filing petitions for transfer on the 
last day when the parties are given a fortnight or 
three weeks’ time to move, condemned. ` 

Ordinarily, the High Oourt will not stay proceedings 
unless sufficient time is given to issue a Rule and ob- 
tain an explanation. 


Rule against an order of the Depaty Magis- 
trate of Darbhanga. 

Mr. J. N. Roy, Counsel, and Babus Lakshmi 
Narain Singh, and Manmatha Nath Mukherjee, 
for the Petitioner. 

Mr. B, O. Mitter, Standing Counsel, and 
Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Darbhanga 
to show cause why the order under sec- 
tion 107, Criminal Procedure Code, should 
not be set aside on the grounds mentioned in 
the petition. There was also a further 
order that the Magistrate should explain how 
it was that on receipt of our order of the 
19th April, staying further proceedings until 
this application was heard, we were given to 
understand, that proceedings continued and 
warrant was issued against the accused. 

Now with regard to the first part of the 
Rule, the learned Counsel who appears in 
support of it states candidly that he does 
not wish the proceedings to be set aside, but 
that he wishes to stand on the grounds 
mentioned in his petition, and to support the 
prayer in that petition, and that prayer is 
simply this, that the proceedings pending in 
the Court of Mr. N. R. Misra, Deputy Magis- 
trate of Darbhanga, should be transferred 
from the District of Darbhanga to the Dis- 
trict of Patna. Now no cause has been shown 
to us why these proceedings should be trans- 
ferred from the District of Darbhanga to the 
District of Patna. As a rule, it would not be 
at all in accordance with our view of our duty 
to transfer any preventive proceeding from 
one District to another. It must be an 
extremely exceptional case that would justify 
the interference of this Court with the juris- 
diction of the Magistrate of the District tak- 
ing preventive action within his own boun- 
davies and imposing such foreign and ex- 
traneous duty on the Magistrate of another 
District. It would always involve the em- 
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ployment of no less an authority than the 
District Magistrate himself, for it isim- 
possible for a Subordinate Magistrate in a 
foreign District to take cognizance of pro- 
ceedings of the District Magistrate in his 
District. This would cause the greatest in- 
convenience and dislocation of judicial work. 

The only other point, therefore, we have 
to consider is whether this case should be 
transferred from the file of Mr. N. R. Misra. 
Now, there is not a word in the petition or 
in any of the papers prior to the date on 
which we issued this Rule breathing a hint 
of anything against the impartiality of Mr. 
Misra. It is now sought to be argued that 
sirce we issued the Rule, Mr. Misra has been 
guilty of conduct prejudicial to the petitioner, 
inasmuch as the order staying the proceedings 
having been passed on the 19th April 1912, 
a telegram was sent by the petitioner to his 
Mooktear which was laid before the Court 
by his legal advisers, and Mr. Misra did not 
entirely stay his hands upon that telegram. 
He did not, however, go on with the proceed- 
ing which this Court has condemned as an 
injudicious proceeding though it is a per- 
fectly legal one. The sending of a telegram 
does not in any way absolve the obligation 
of the party to appear before the Court on 
the date fixed. The impression appears to 
have got abroad that the processes and 
orders of the Mofussil Oourts can be ignored 
if the parties chance to telegraph to their 
legal advisers either that an order has been 
passed by this Oourt or that they are ill. 
We must protest against the practice which 
has become common in this Court to file 
these petitions of transfer on the last day, 
when the parties are given a fortnight or 
three weeks to move. It is the absolute 
duly of parties to come to us as soon as pos- 
sible and we shall be in future unable to 
stay proceedings ordinarily unless sufficient 
time is given to issue a Rule and obtain an 
explanation. , 

As regards Mr. Misra’s conduct in issu- 
ing a warrant when he found that the peti- 
tioner had disobeyed the order to appear and 
show cause, we may remark that section 107 
follows the procedure laid down in summons 
cases, and the law is that ifa man does 
not appear in a summons case, warrant may 
issue. We aan find, therefore, nothing pre~ 
judicial in Mr. Misra’s conduct throughout 
this case, and we can have no doubt that the 
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petitioner will receive fair and most im- 
partial justice ab his hands. But there are 
insinuations in the petition which should 
never have been made, although they are 
not allegations on which a prosecution for 
perjury canbe based. The addition of Mr. 
Vernede’s name to the statement of the 
Government Pleader and the Dovtor made 
to the petitioner are, undoubtedly, insinuations 
which contain a suggestio falsi and which 
are intended to prejudice this Court against 
Mr. Vernede. Whilst, therefore, we regret 
that Mr. Vernede should at this stage have 
suggested a prosecution for perjary, we cans 
not give any effect to the prayer in a peti- 
tion containing such insinuations. 

The Rule is discharged. 

Let the records be sent down at once and 
let the District authorities be asked to ex- 
pedite the proceedings as much as possible. 

Rule discharged. 


BOMBAY HIGH COURT. 
URIMINAL Revision APPLICATION No. 878 op 
1912. 

January 10, 1913. 
Present:—Mr. Justice Beaman and 
- Mr. Justice Rao. 

EMPEROR—Prosrovror 
versus 
HIRALAL MOTi LAL—Accusep. 

Bombay Prevention of Gambling Act (IV of 1887), 
sx, 5, 12—Presumption mentioned in section 6, whether 
applicable to cases under section 12—Conviction under 
section 12 when proper. 

The reason underlying the presumption mentioned 
in section 6 of the Bombay Prevention of Gambling 
Act, IV of 1887, has no applicability at all to cases 
under section 12. Before any conviction could pro. 
perly be arrived at under section 12, it is essential 
that the accused persons should be shown by evidence 
to have been actually taking part in gambling. 

Criminal application for revision from 


convictions and sentences recorded by the 


Sub-Divisional Magistrate, 
Kaira. 

Mr. T. R. Desai, for the Accused. 

Mr. L. A, Shah, acting Government Pleader, 
for the Crown, 

JUDGMENT.—We think that the convic- 
tions and sentences must be set aside. Waiy- 
ing for a moment the question whether the 
otla on which gambling was said to be going 
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on was a public place, and admitting for the 
sake of this argument that it was, the convic- 
tion becomes all the worse. The sole ground 
upon which the Magistrate has found these four 
accused guilty is that they were present or 
near gamblers gambling in a public place, 
and from that he inferred that they must 
themselves have been gambling. This 
inference is entirely unsound, and was drawn, 
no doubt, by the Magistrate owing to a 
sub-conscious importation of the presumption 
mentioned in section 5. But the reason 
underlying that presumption has no appli- 
cability at all to cases under section 12. It 
ought to be obvious to anyone who takes 
the trouble to reflect that in the case of a 
gaming-house; which is not a public place, 
those, who deliberately go to rooms set apart 
for a particular purpose, may very rightly be 
presumed to have gone there for that purpose. 
But no consideration resembling this has any 
applicability to the mere presence of persons 
in a public street or place. They may be 
there with quite innocent intentions and ont 
of curiosity may pause to watch what is 
going on. Before any conviction could 
properly be arrived at under section 12, it 
is obviously essential that the accused persons 
should be shown by evidence to have been 
actually taking part in the gambling. It is 
conceded here that there is absolutely no 
evidence of that kind. On that ground alone, 
the convictions and sentences are quite clearly 
unsustainable and ought .to be set aside. 
Adopting this view, we do not consider it 
necessary to discuss the other point upon 
which the appellants rely, namely, that the 
otla was not a public place. The convictions 
and sentences must be set aside, the accused 
acquitted and discharged, and any fines paid 
refunded. 

These proceedings have brought to our 
notice the conviction and sentence passed 
upon accused No, 3, who has not been directly 
represented. We have asked the learned 
Government Pleader whether anyting could 
be said in support of his conviction and 
sentence which has not been said in support 
of the convictions and sentences of ihe other 
three accused, and he very candidly admits 
that there is nothing. In these circumstances, 
we think we may safely act under section 439, 
Criminal Procedure Code, without going 
through the formality of issuing notices and 
having a further hearing. We, therefore, direct 
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the conviction and sentence of aceused Np. 3 
be likewise set aside, that he be acquitted 
and discharged and any fine, which he may 
have paid, be refunded. 

Á Accused acquitted. 





BOMBAY HIGH COURT, 
CriminaL Reviston Petrrion No. 324 or 1912. 
November 22, 1912, 
Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
EMPEROR—Prosecuror 
versus 
DHANJ[ GOVINDJEH BHATH—<Accvsep, 

Factories Act (XV of 1881), s. 17—“Occupier”, 
meaning of. f 

- The word “occupier” ia section 17 of the Indian 
Factories Act bears the same meaning as it bears in 
similar enactments in England, that is to say, a person 
who regulates a factory and controls the work that is 
done there. 

Criminal application for revision from 
conviction and sentence, confirmed by the 
Sessions Judge of Khandesh, in Oriminal 
Appeal No. 33 of 1912, on appeal from 
conviction and sentence passed by the first 
class, Magistrate of Hast Khandesh, 

Mr. R. R. Desai, for the Accused. 

Mr. L. A. Shah, acting Government 
Pleader, for the Crown, 

JUDGMENT.—The only point urged in 
this application for revision is that the 
Magistrate was wrong in holding that the peti- 
tioner was the occupier of the factory within 
the meaning of section 17 of the Act. It 
appears to us that the word “occupier” there 
must bear the same meaning as it bears in 
similar enactments in England; and for its 
meaning there, we have the authority of the 
Earl of Halsbury’s Laws of England, Vol. XIV, 
section 1033. We there read that ‘occupier’ is 
a person who controls the factory or workshop 
and the work that is done there; and reference 
is made to the Scotch case of Ramsay v. Mackie 
(1) where Lord M’Laren says that ‘occupier’ 
plainly means the person who regulates a 
factory and controls the work that is done 
there. If that be the meaning of the word 
in the Indian Statute, there is nothing on the 
findings to suggest that the learned Magis- 
trate’s decision was wrong. We must, there- 
fore, discharge the Rule. 

Rule discharged. 
(1) (1904) 7 F. 108 (Ot. of Sess.) 166. 
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ALLAHABAD HIGH COURT. 
_ Prest Appest FROM Orpen No. 28 or 1913. 
May 15, 1913. 
Present:—-Mr. Justice Tudball and 
Mr. Justice Rafique. 
WAHIDUNNISSA AND otHers—Derenp- 
ANTS- A PPBLLANTS 
b Versus ` 
KUNDUN LAL AND “ANOTAER—PLAINTIFES— 


RESPONDENTS. 

Oivil Procedure Gode (Act V of 1908), O. XLIII, 
r. 1—Order of Appellate Court setting aside order of 
first Court dismissing suit where neither party appears — 
Appeal. 

No appeal lies from an order of the Appellate 
Court setting aside an order of the first Court dis- 

_ Missing a suit where neither party appears. 


First appeal from an order of the District 
Judge of Cawnpore, dated January 2nd, 1913. 

Dr. Suleman, for the Appellants. 

The Hon’ble Dr. Sunder Lal, 
Respondents. 

JUDGMENT.—A_ preliminary objection 
is taken that no appeal lies. The suit was 
dismissed by the Court of first instance as 
neither of the parties appeared. .One party 
went up in appeal to the Court below which 
entertained the appeal, set aside the 
order of dismissal and directed that the first 
Court should hearthe case. The opposite 
party has come upin second appeal and it 
is urged that no appeal lies. l 

On bebalf of the appellants, it is urged 
that an appeal lies under Order XLIII,rule 1, 

-clause (1), of the Code of Civil Procedure. 
This order relates to orders passed by Appel- 
late Courts under Order XLI, rule 23. In the 
present case, the order passed by the Court 
below is clearly not an order under Order XLI, 
rule 23, and, therefore, under Order XLIU, 
rule 1, the appellants have no right of appeal. 
It is, therefore, clear thatthe preliminary 
objection must prevail. We are asked to treat 
this appeal asan application for revision. 

. We decline to do so in the circumstances 
of the present case. The appellants, if they 
care to do so, must file an application for 
revision, which will be decided on the 
merits. The appeal fails and is dismissed 
with costs which will include fees on the 
higher scale. 


for the 


Appeal dismissed. 


INDIAN OASES, 


145 


RAGHUBAR DAYAL t. MITHAN KUNWAR, 


OUDH JUDICIAL COMMISSIONER'S! 
COURT. 
Seconp Orvis Appeat No. 422 of 1911, 
December 13, 1912. 
Present:—Mr. Piggott, J. O. 
Pandit RAGHUBAR DAYAL SHUKLA 
: —PLAINTIFF—APPELLANT 
VETEUS 


Ohaudhrain MITHAN KUNWAR 

AND OTHERS—DEFENDANTS—~RESPONDENTS. 

U. P. Land Revenue Act (IIT of 1901), s». 233 
\(k)—Jurisdiction of Otvil or Revenue Court 
Objection which could not be raised in Revenue Court, 
maintainability of, in Civil Court. 

Where the plaintiff came to the Civil Oourt seeking 
a declaration that certain lands held in severalty by 
him had been wrongly included in the shares allotted 
by the Revenue Courts to the other co-sharers in the 
partition case: 

Held, that the suit was not maintainable by 
reason of the provisions of section 283 (I) of the 
U. P. Land Revenue Act. 

Umar Khan v. Khadim Husain, 9 0.0. 76; Jagana 
nath Prosad v. Ram Dutt, 11 Ind. Cas. 531; 14 0. 0, 
158, followed. 

Where it was further contended that the suit was 
maintainable on the ground that the plaintiff had no 
opportunity of bringing before the consideration of 
the Revenue Courts the objections which he now 
desired to raise in the Civil Court, inasmuch as it 
appeared that no notice of any of the dates set down 
for the preparation of the partition proceeding in the 
Assistant Collector’s Court was ever served on the 
plaintiff: 

Held, that the objections raised by the plaintiff 
were, as a matter of fact, considered and overruled 
by the Revenue Courts, and that those Courts pos- 
sessed exclusive jurisdiction with respect to the orders 
passed by them upon those objections. 

Bhabhuti v. Gulab, 10 O. C. 363, explained. 

Appeal against an order of the District 
Judge, Rae Bareli, dated 15th August 1911, 
upholding that of the Subordinate Judge, Rae 


Bareli, dated 21st June 1911. 


Messrs. A. P. Sen, Bhairon Prasad and 
Salig Ram, for the Appellant. 

Messrs’ Girja Saran Lal and Sami-ul-lah 
Beg, for Respondent No. 3. 


JUDGMENT.—This was a suit fora de= 
claration in respect of an area of 33 bighas 9 
biswas 17 biswansis of land situated in village 
Bhitar Gaon. The plaintiff and the defendants 
are co-sharers in the said village and an 
imperfect partition was effected during the 
years 1907-08 on the application of one of the 
defendants. A notice as prescribed by section 
110 of the United Provinces Land Revenue Act 
(Local Act III of 1901) was duly issued to the 
plaintiff and no objection was filed by 
him. A partition proceeding was eventually 
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drawn up at the end of July 1907 and con- 
firmed by the Oollector. After an allotment 
of lands in accordance with the provisions 
of the partition proceeding had been prepared 
under the orders of the Assistant Collector 
in charge of the partition, the present plaint- 
iff objected that certain lands held in 
severalty by him had been wrongly includ- 
ed in the shares allotted to the other 
co-sharers. The Assistant Collector was 
of opinion that this had been done 
strictly in accordance with the directions 
contained in tbe partition proceeding and 
was not open to objection under section 123 
of the Land Revenue Act. The present 
plaintiff then contended that the partition 
proceeding was wrong and contrary to 
the provisions of the wajzb-ul-arz, and 
that in no case could any of the lands 
held by him in severalty be assigned to 
the mahal of another co-sharer. The matter 
was contested up to the Board of Revenue 
and the Revenue Courts have concurred in 
overruling the plaintiff's objection. The 
final order of the Board of Revenue seems to 
have concerned itself chiefly with laying 
down that a party desiring to object to the 
terms of a partition proceeding should do 89, 
at latest, before the confirmation of that 
proceeding by the Collector but it is obvious 
that-in disposing of the matter on this ground, 
the Board of Revenue agreed with the 
Assistant Collector that, if thé partition was 
to be made in accordance with the provisions 
ofthe partition proceeding, then the present 
plaintiff had no case, The suit now before 
me in second appeal wasonefor a declaration 
only. I presume, although the point is not 
as clearly expressed as ib should have been 
inthe plaint,- that the plaintiff intends to 
assert that his possession has not actually 
been disturbed in consequence of the orders 
passed by the Revenue Courts in the partition 
case, but thathe is still in possession of all the 
lands which were held by him in severalty 
before the partition. He seeks, however, a 
declaration in respect of so much of those 
lands as have been assigned to the shares of 
other co-sharers under the orders passed by 
the Revenue Courts in the partition case. 
Both the Courts below have held that this 
suit is not maintainable by reason of the 


provisions of section 233 (k) of the 
Land Revenue Act. I bave no doubt that 
this’ decision is correct. The views 
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of this Court on the question of jurisdiction 
are sufficiently laid downin the Bench case 
of Umar Khan v. Khadim Husain (1), and in 
the recent case of Jagannath Prasad v. Ram 
Dutt (2). Tf the plaintiff intended to assert 
that he was the absolute owner of all the 
lands actually held by him in severalty in 
village Bhitar Gaon, so that those lands could 
not be treated as subject to partition along 
with the other lands of the mahal, then he 
was raising a question of proprietary title 
which he was bound tc bring before the Court 
conducting the partition within the prescribed 
period after receipt of notice under section 
110 of the Land Revenue Act. If he merely 
desires to contend that, as a matter offact, the 
lands held by him in severalty did not exceed 
the area of his share within the meaning of 
the proviso to section 123 of the same Act, 
or that for any other reason the Revenue 
Courts ought in some way to have carried out 
the partition without disturbing the separate 
possession of the plaintiff over the lands now 
in suit, then he is seeking to bring before the 
Civil Courts matters in respect of which the 
Revenue Courts have exclusive jurisdiction 
and which have been determined against him 
by the orders of those Courts.. The principal 
point made in argument on behalf of the 
plaintiff is that, although the Assistant 
Collector conducting the partition made 
repeated efforts to secure the presence of all 
the co-sharers in order that he might consult 
them as to the proposed terms of the partition 
proceedings before sending it to the Collector 
for confirmation, it would appear that no 
notice of any of the dates set down for pre- 
paration of the partition proceeding in the 
Assistant Collector’s Court was ever served on 
the plaintiff. From this, it is contended that 
the plaintiff had no opportunity of bringing 
before the consideration of the Revenue 
Court the objections which he now desires to 
raise, and that his case is covered by the 
ruling of this Court in Bhubhuti v. Gulab (3). 
This plea is.based upon a misapprehension of 
what was really laid downin that case, 
There the plaintiff had instituted a suit for 
pre emption in respect of a certain share and 
the partition of that share was effected by 
the Revenue Courts in a particular manner 
while the suit for pre-emption was pending. 

(1) 9 O. C. 76. 

(2) 11 Ind. Cas. 681; 14 O. C. 153, 

(3) 10 0. C. 868. 
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When the plaintiff had succeeded in the pre- 
emption suit, it was held that he was not 
bound by the proceedings of the Revenue 
Court on partition, because he conld by no 
possibility have brought his objection to the 
notice of that Court, before which he had no 
locus standi until after his suit for pre-emp- 
tion had been decreed. The case was a 
somewhat dificult and doubtful one, and it 
would appear from the reported: judgment as 
if the question of jurisdiction had either 
never been raised at all in the pleadings, or 
was raised for the first time before this Court 
in second appeal. Tam bound to say that 
the decision arrived at seams to me to over- 
look the fact that, whilethe plaintiff in that 
particular case had no locus standi in the 
partition proceedings, his predecessor-in-title 
had, but the case seems really to have been 
decided upon the view that the proceedings 
of-the Revenue Court had been of the nature 
ofa transfer effected pendente lite, and they 


were held not to be binding on the plaintiff, . 


not merely because he could not have objected 
to them atthe time, but because they took 
place during the pendency of a suit in 
which he was called to question the title’ of 
one of the parties to the partition. In any 
case, this ruling is, in my opinion, quite 
inapplicable to the facts now before me. The 


objections raised by the present plaintiff were, ` 
as a matter of fact, considered and overruled. 
by the Revenue Courts and I have no doubt > 


that those Courts were within their exclusive 
jurisdiction in the orders passed by them 
upon those objections. I dismiss this appeal 
with costs. ; 


A 


2 Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Szconp Civin Appran No. 60 or 1912. 


January 3, 1913. 5 


Present:—Mr Piggott, J. C. 
RAGHUBAR DAYAL — APPELLANT 
versus 
Mahani MAHESH GIR AND OTHERS— 


- RESPONDENTS. 
Jurisdiction of Civil ‘or Rent Oourt—Declaratory 


INDIAN OASES, 


147 


suit—Possession, decree for proprietary, when can be 
granted——Declaration of right, limitation for suit for 
—Limitation Act (IX of 1908), Sch. I, Arts. 91, 120 
—Lease, perpetual and heritable, whether beneficial to 
co-sharers—-Lambardar, competency of, to grant perpe- 
tual and heritable leases. 


The exclusive jurisdiction of the René Courts in 
actually ejecting lessees, does not preclude a person 
affected by the lease from seeking a declaration of 
his title,in the Civil Courts, actual possession being 
recoverable from the Rent Courts alone, 


A suit for declaration of a right cannot be barred 
so long as the right to the property in respect of which 
declaration is sought is a subsisting right. 


A suit fora declaration that a lease granted by a 
Lambardar is invalid against the plaintiff is within time 
ifbrought within 12 years of the date on which the 
execution of the lease became known to plaintiff. 


Sripal Singh v. Sitla Bakhsh, 8 O. C. 803, Chukkan 
Lal Roy v. Lolit Mohan Roy, 20 C. 906, followed. 


The granting of a perpetual and heritable lease 
is not beneficial to the general body of co-sharers, 
and is beyond the competence of a lambardar, unless 
he can show that his action was justified either by 
some custom binding on the parties or by the special 
circumstances of the particular case. 


l Appeal against an order of the District 
Judge of Sitapur, dated 30th November 1911, 
modifying that of the Subordinate Judge, 


-Kheri, dated 19th June 1911. 


Mr, J, K. Banerji, for the Appellant, 


Messrs. Ishari Prashad and Ohhail Bihari 
Lal, for the Respondents. 


JUDGMENT.—The essential facts out of 
which this appeal arises may be stated as 
follows : 


One Baldeo Prasad was the lambardar of a 
mahal held by him jointly along with other 
co-sharers. In the year 1898, he executed 
aud caused to be registered two documents 
by which he purported to confer upon one 
Raghubar Dayal a perpetual and heritable 
lease of certain plots of land in the mahal 
at a fixed rate of rent. The plaintiffs, who 
are other co-sharers in the mahal, brought a 
suit instituted on the 15th of November 
1910, by which they claimed actual posses- 
sion over the land comprised in the leases by 
eancellation of the said documents. The Coart 
of first instance was of opinion that Baldeo 
Prasad as lambardar had no right to execute 
perpetual leases of lands of which he was only 
a joint owner along with other co-sharers, so 
that the said leases were altogether void and 
ineffectual as against the remaining ço- 
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sharers in the mahal. It further held that 
the plaintiffs were not entitled to actual 
possession over the land in question, as the 
ejectment of persons holding under a contract 
of tenancy was a matter for the Rent Courts. 
Finally it held that the suit was barred by 
time in respect of the first plaintiff, Mahesh 
Gir, but was not barred as against any of 
the remaining plaintiffs, It granted these 
plaintiffs Nos. 2 to 6 a decree declaring that 
the leases .in question are ineffectual as 
against these plaintiffs and not binding 
on them. The plaintiffs acquiesced in this 
decree but Mahesh Gir filed an appeal, in 
which all the remaining plaintiffs were even- 
tually added as respondents, and in which he 


asked in effect for a decree in his own favour 


similar to that which had been passed in favour 
of the remaining plaintiffs. Upon this, the 
defendants filed cross-objections attacking 
the entire decree of the Court of first in- 
stance and pleading more particularly that 
the suit as brought was barred by limi- 
tation as against all the plaintiffs. The 
District Judge has dismissed these cross- 
objections, and upon the appeal of Mahesh 
Gir has modified the decree of the 
Court of first instance, firstly, by making itrun 
in favour of all the plaintiffs, and secondly 
by decreeing proprietary possession, instead 
of merely allowing a declaration as to the 
invalidity of the leases. 
The principal questions involved 
of jurisdiction and of limitation. 
. that both of them are more or less concluded 
against the defendant-appellant, Raghubar 
Dayal, by the trend of authority, so far as 
this Court is concerned. Although it is ad- 
mitted that the actual ejectment of a tenant, 
once the existence of a tenancy is established, 
can only be effected by the Rent Courts, it 
has been the practice of this Court, in cases 
closely analogous to the present, to grant 
declarations as to the validity, or invalidity 
not only of documents purporting to create 
under-proprietary rights, or of documents as 
to which it is doubtful whether they purport 
to create under-proprietary rights or not, 
but also of documents which are plainly no- 
thing more than perpetual leases. Presum- 
ably, the view accepted by this Court is that 
the exclusive jurisdiction of the Rent Courts 
in the matter of the actual ejectment of the 
lessee does not preclude a person whose ine 
terests are affected by the lease from availing 


are those 
I think 
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himself of the ordinary jurisdiction of the 
Civil Courts in order to obtain a declarati$n 
of his title. As tothe period of limitation 
for such a suit, it has been strongly contended 
before me that Article 91 of the first Sche. ` 
dule to the Indian Limitation Act applies, 
and that the cause of action in a case 
like the present accrued to the plaintiffs the 
moment they knew of the existence of the 
lease. The trend of authority in this Court, 
however, seems to be against this view, and 
in Sripal Singh v. Sitla Bakhsh (1), a Judge 
of this Court accepted the principle laid 
downin Chukkun Lal Roy v. Lolit Mohan 
Roy (2) to the effect that a suit for the 
declaration of a right cannot be held to be 
barred so long as the right to the property 
in respect of which declaration ig sought is 
a subsisting right. In the present case, I take 
it that the suit for a declaration is not beirg 
fought witha view to the perpetuation of . 
testimony, or for any other reason of that 
kind, but simply in order to have the rights 
of the parties authoritatively determined 
prior to some further action before the Rent 
or Revenue Courts for the actual enforcement 
of the plaintiffs’ rights. The plaintiffs are 
certainly in a somewhat difficult position, 
because so longas the management of the mahal 
is in the hands of a lambardar, they cannot - 
successfully maintain in the Rent Courts any 
proceeding for the actual ejectment of the 
defendant, Raghubar Dayal. Their only re 
medy would appear to lie by way of aù appli- 
cation for partition; but it is obvious that 
if they were to obtain a partition of the mahal, 
and it were subsequently decided against 
them that Raghubar Dayal was still entitled 
to remain in possession as lessee of the lands 
assigned to them upon partition, they might 
find themselves in precisely the same position 
as at present and the partition suit would 
have been a mere waste of time and money. 
While the present appeal was under my con- 
sideration, I have had before me, curiously 
enough, a very similar case in which co- 
sharers in very much the same position as 
the present plaintiffs had first obtained par- 
tition of their shares and then endeavoured 
to eject the lessee under the provisions of the 
Rent Act. It would certainly appear unrea- 
sonable to hold that such a suit as this 
would be barred by limitation merely on the 
(1) 8 O. C. 303. 
(2) 20 C. 906, 
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ground that it was brought more than three 
years (Article 91 of the first Sohedule to the 
Indian Limitation Act), or more than six 
years (Article 120 of the same Schedule), 
after the plaintiffs came to know of the 
. existence of the lease. I am prepared, there- 
fore, to accept the principle affirmed by the 
Calcutta High Court and by this Court in the 
cases already quoted, and to hold that the 
present suit is intime, because it has been 
brought within twelve years of the date on 
which theexecution of the leases became known 
to the plaintiffs, and because it is not shown 
that the defendant, Raghubar Dayal has 
acquired by adverse possession a valid title 
as against the plaintiffs. 
on the record to justify the distinction 
drawn by the learned Subordinate Judge 
between the case of Mahesh Gir and that 
of the other plaintiffs, nor has the learned 
Subordinate Judge himself pointed out any 
reason for drawing any such distinction. 
1 hold, therefore, that the suit for a declara- 
tion is not time-barred and ‘is cognizable 
by the Civil Court. I do not think the 
learned District Judge was justified in 
giving a decree for proprietary possession, 
because it does not seem to me that the 
title of the plaintiffs as proprietors of the 
mahal has ever been denied, or that they 
have ever been deprived of proprietary 
possession. 

The appeal before me also raises the 
question as to the competence of the lambar- 
dar, Baldeo, to grant a perpetual lease binding 
upon the plaintiffs, It is well established 
by authority that the granting of such 
a lease is ordinarily beyond the competence 
of a lambardar. It has been suggested before 
me in argument that the Courts below 
should have gone further and inquired into 
the question as to whether the present 
lease was under the circumstances beneficial 
to the general body of co-sharers. I am 
of opinion that the granting of a perpetual 
and heritable lease is an act presumably 
on the face of it not beneficial to the 
general body of co-sharers, and beyond the 
competence of a lambardar, unless he can 
show that his action was justified, either 
by some custom binding upon the parties, 
or by the special circumstances of the 
particular case. I do not think any such 
justification has been made out in favour 
of the present appellant, 
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The result is that I set aside the decree 
of the lower Appellate Court and restore 
that of the Court of the first instance, 
with this modification only, that the declara- 
tion granted by that Court will be-in 
favour of all the plaintiffs and not in favour 
of plaintiffs Nes. 2 to6 only. The parties 
will bear their own costs in this appeal. |“ 
The plaintiff, Mahesh Gir, will get the 
costs of his appeal in the District Judge’s 
Court from defendants Nos. 1 and 2 aad 
the said defendants will also pay the costs 
of all the plaintiffs in the Court of first 
instance. 

Decree set aside. 


CALCUTTA HIGH COURT. 
Ssconp Cryin Arrear No. 2734 or 1910. 
February 27, 1913. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr. and Mr. Justice Beacheroft. 
KRISHNA SUBHUDHI AND OTHERS—- 
DEFENDANTS ——ÅPPELLANT3 
VETSUS 
JANAKI RAM—PLAINTIFE—RESPONDENT. 

Execution of decree—Default—Dismissal of execution 
proceeding—Previous attachment whether subsists— 
Attachment, 

When an execution proceeding is dismissed for de- 
fanlt, the attachment previously effected does not 
continue in operation. 

Chumun Lal v. Domun Lal, 9 W. B. 205 and Binda 
Bibee v. Lala Gopeenath, 21 W. R. 66; 14 B. L. R. 323, 
relied upon. 

An execution case was dismissed for default on 
Angust 17, 1903. Subsequently a fresh attachment 
was issued on October 4, 1904, and the property was 
purchased at the execution sale by the deoree-holder 
defendant on January 17, 1905, but previous to that 
date, that is, on December 22, 1903, the plaintiff had 
purchased the property from the judgment-debtor: 

Held, that the title of the plaintiff must prevail 
over that of the defendant, because when the plaintiff 
purchased, the attachment was not subsisting. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated May 5th, 1910, confirming 
that of the Munsif of Puri, dated March 3rd, 


1902. 
Babu Suresh Ohandra Onakravarti, for the 


Appellants. 

Babu Surendra Nath Ghoshal, for the Re- 
spondent. h 

JUDGMENT—This isan appeal by the 
first five defendants in a suit for declaration 
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of title to immoveable property and for 
recovery of possession thereof. The plaintiff 
claims title to the disputed property by 
purchase from the admitted owner, the sixth 
defendant, on the 22nd December 1908, 
The defendants-appellants were execution 
creditors of the sixth defendant and rely 
upon a purchase at a sale held in execution of 
their decree on the 17th January 1905. The 
substantial question in controversy, conse- 
quently, is, whether the plaintiff has taken 
the property, subject to the title of the 
appellants, on the ground that his title 
accrued under private alienation from the 
owner, during the continuance of the attach- 
- ment effected at the instance of his execution 
creditors, 

The appellants applied for execution of 
their decree on the 28th April 1908. Attach- 
ment was thereupon ordered to issue, and, 
on the 22nd June 1903, it was reported that 
the writ had been served. The Conrt then 
directed sale proclamation to issue, but, on 
the 17th August 1903, as neither party 
appeared and no steps had been taken for 
further progress of the execution proceedings, 
the case was dismissed for default. Shortly 
after this, the decree-holder died and his 
representatives made a fresh application for 
execution on the 22nd July 1904. In this 
application, they stated that the property 
was already under attachment and that all 
that was requisite was a preliminary notice 
upon the judgment-debtors under section 232 
of the Code of 1882, to be followed by the 
issue of sale proclamation. The Oourt, in 
the first instance, directed notice to issue 
under section 232 onthe 8th August 1904. 
On the 6th September 1904, the representa- 
tives of the original decree-holder were placed 
on the record anda writ of attachment was 
ordered to issue. On the 4th October 1904, 
it was reported that the property had been 
attached, and, thereupon, the sale was di- 
rected to be proclaimed. On the 17th 
January 1205, the. sale wag held and the 
decree-holders became the purchasers. The 
question arises, whether when the case was 
dismissed for default on the 17th August 
1903 the attachment previously effected 
continued .in operation. In our opinion, 
there are two circumstances which negative 
the theory that the attachment subsisted 
notwithstanding the dismissal of the case. 

In the first place, the Court directed the 
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case to be dismissed. The case was not 
struck off or merely removed from the fle 
for the convenience of the Court, as in 
Zahuran v. Tayler (1). It was ruled by this 
Court in the cases of Ohumun Lall v. Domun 
Lall (2) and Binda Bibes v, Lala Gopeenath (3) 
that where the parties have notice to appear 
on a certain date for the hearing and deter- 
mination of the execution proceedings, and 
on account of their non-appearance, the case 
is struck off, there is a complete determina- 
tion of the case, with the result that, under 
such circumstances, the attachment js re- 
moved. Reference may, in this connection, 
be made to the decision of Purbhoo Doss v. 
Goma Bhujun Singh (4), where an execution 
case was dismissed on the ground that the 
decree-holder had failed to pay the requisite 
fees for the issue of sale proclamation: it was 
ruled that the order, although it was des- 
cribed as an order to strike off the execution 
proceedings, was, in essence, an order of 
dismissal, i 

In the second place, it must be remem- 
bered that in the case before us, the decree- 
holders, in their fresh petition for execution, 
stated that the attachment was in force, But 
the Oourt directed the issue of a fresh 
attachment. The Court must, consequently, 
be deemed to have held that, when the order 
for dismissal was recorded, the execution 
proceedings terminated; accordingly, the at- 
tachment was actually ‘effected a second 
time. We must, in these circumstances, hold, 
in view of the decision of the Judicial Com- 
mittee in the case of Puddomonee Dossee v. Roy 
Muthooranath Ohowdhry (5), that the order of 
dismissal effectively terminated the attach- 
ment. This view is in accord with that taken 
in the cases of Matonginy Dassee v, Junmunjoy 
Mullick(6), Hafiz Suleman v, Sheikh Abdullah 
(7) and Kishen Lal v. Charat Singh (£). We 
are in agreement with the Court below that 
the title of the plaintiff is not affected by the 
attachmeat of the 22nd June 1903 and that 
the title of the defendants is “founded on the 
attachment of the 4th October 190%, As the 
plaintiff purchased on the 22nd December 


(1) 2 B. L. R., A. C., 86 at p. 92; 10 W. R. 380. 


(2) 9 W. R. 205. 

(3) ZL W. R. 66; 14 B. L. R. 323. 
(4) 5 W. R. Mis. Bule 4. 
(5) 12 B. L. R. 411; 20 W, R. 133. 
(6) 2b W. he 5a 

(7) 16 A, 1 ae . W. N. (1894) 18. 
(8) 23 A, 114; 
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1903, when the attachment of the 22nd June 
1903 had ceased to. be operative, he had 
clearly the preferential title to the disputed 
property. g : i 

The result is that the decree of the Court 
“below is affirmed and this appeal , dismissed 
with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 59 or 1913. 
- May 20, 1913. ` 
Present:—Mr. Justice Tudball and 
. Mr., Jastice Rafique. 
LAOHHMI NARAIN—DEFENDANT— 
APPELLANT 
versus 
BISHUNATH PRASAD MISIR 
AND OTHERS——PLAINTIFFS—RESPONDENTS. 

Mortgage—Suit for sale by one co-mortgagee for his 
share of debt not maintainable. 

One of the several co-mortgagees cunnob maintain 
a suit for sale of the entire mortgaged property to 
recover his share of the debt only. 

Gobind Ram v, Sundar Singh, A. W. N. (1892) 246, 
followed. 

First appeal from an order of the District 
Judge of Jaunpur, dated the 14th February 
1913. 

The Hon'ble. 
Appellant, 

Dr. S. M. Suleman, for the Respondents. 
_ JUDGMENT.—The plaintifs in the suit 

out of which this appeal has arisen are the 
representatives of one branch of the family, 


Mr. Gokul Prashad, for the 


which was originally represented by one Ram- ` 


phal. According to the plaintiff, a mortgage 
was executed in favourof Ramphal, who died 
_ leaving two sons. The plaintiffs ara the 
sons of one son. The defendant, second 
party, is the other son of Ramphal and uncle 
of the plaintiffs. The defendants, first party, 
are the successors of the original mortgagor. 


The plaintiffs claim half of thé mortgage- ' 


money as their share and they have brought 
the suit to recover one-half of the mortgage- 
money hy gale of the whole of the mortgaged 
property. Asthe defendant, second party, 
refused to join in the suit, they made him a 
party to the suit. The Court of first instance, 
placiug reliance on the case of Gobind Ram v. 
Sunder Singh (1), held that the suit could 


(1) A. W. N. (1892) 246. 
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not lie and ‘dismissed it. The plaintiffs 
appealed and before the lower Appellate 
Court relied on a ruling in Kanha Lal 
v. Musammat Jowala Det (2). The 
learned Judgeseems to think that neither 
ruling applied to thecase, but held that the 
principle underlying them both was that the 
lien of the mortgage must finally be dealt 
with and as the plaintiffs had asked for sale 
of the entire property, they were entitled to 
sue for their share of the mortgage-money. 
An examination of the ruling in 
Gobind Ram v. Sunder Singh (1) will show 
that thatcase and the present case are on 
all fours. There the plaintiff sued for the sale 
of the entire property for half the mortgage. 
money making his co-mortgagee as a defend- 
ant. It was held that such a suit would 
not lie. We may point out thatthe ruling re- 
ported as Kanhai Lal v. Musammat. Jawala 
Det (2) does not apply to the circumstances 
of the present case at all. In that case, the 
co-mortgagee, who had been made a party 
in the first suit, brought a second sait for 
his share of the mortgage-money and it was 
held that nosuch suit would lie. The point 
being covered by authority, the decision of 
the first Court is correct. We see no reason 
to differ from the view taken in the case re- 
ported as Gobind Ram v. Sunder Singh (1). 
We allow the appeal, set aside the 
order of the Court below and restore the 
decree of the Court of first instance. The 
appellant will have his costs in all Courts 
including fees on the ‘higher scale in this 
Court. 


Appeal allowed, 
(2) A. W. N. (1896) 153. 


CALCUTTA HIGH COURT. 
Second Oivin APPEALS Nos, 3247 ro 3253 oF 
1909. ` 
February 25, 1913. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Mallick. 
NILMONI KUMAR AND oragrs—Praintiggs 

‘ —-APPELLANTS 
versus 
KEDAR NATH GHOSH AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 106—Transjar 
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of case to Civil Court- -Power of Civil 
decree for possession. 

Section 106 of the Bengal Tenancy Act does not 
vest the Revenuo officer with power to pass a decree 
for possession. And if a suit under that section is 
transferred to a Civil Court for trial, the mere fact 
that that Court might have passed a decree for pos- 
session in its ordinary jurisdiction, cannot widen the 
permissible scope of the suit and the Civil Court 
cannot in that suit pass a decree for possession. 


Appeals from the decrees of the first Sub- 
Judge of Hooghly, dated September 10th, 
1909, reversing those of the third Munsif 
of Serampore, dated December 23rd, 1908. 

Babus Jyoti Prasad Sarbadhikari and 
Saileswar Sen, for the Appellants, 

Babus Surendra Nath Sen, Haradhan Nag 
and Sanat Kumar Pal, for the Respondents. 

JUDGMENT.—These seven appeals arise 
out of a litigation under section 106 of the 
Bengal Tenancy Act, and the first objection 
that is taken.in the appeals is that the 
lower Appellate Court erred in so far as 
it did not grant a decree for possession. 
Now, section 106 provides for the institu- 
tion of suits before Revenue Officers and 
indicates the point that can be decided by 
the Revenue Officer, But these provisions 
do not vest the Revenue Officer with power 
to passa decree for possession. It is true 
that these suits were not heard by the 
Revenue Officer, but that is only because they 
were transferred to a competent Civil Court 
for trial under the first proviso to the section, 
The mere fact that they were transferred to 
a Court which in its ordinary jurisdiction 
might have passed a decree for possession 
could not widen the permissible scope of 
these particular suits. Therefore, we must 
hold that the lower Appellate Court was 
right in its view that the Revenue Court 
could not grant & decree for possession. This 
disposes of Appeals Nos. 3250, 3252 and 
3253. 

The next group of appeals with which 
I will deal are those numbered 38247 to 
8249. The answer to the appellant in rela- 
tion to them is that the lower Appellate 
Court having materials before it came to 
the conclusion tuub there had been a re- 
cognition of the tenancy, and in view of 
that finding, it appears to me to be impossible 
for us to interfero with the decision of the 
lower Appellate Court in those three appeals. 
The same answer is afforded to the appellant 
in his Appeal No. 3251, for here, ton, it is 
shown to us that before the lower Appellate 


Court to pass 


Court, though possibly not befcre the Court 
of first instance, there were materials bn 
which it was justifiable for the Court as a 
Court of fact to infer that there was the 
relationship of landlord and tenant between 
the parties; and if there were those 
materials and the Oourt came to the find- 
ing that the respondent in that appeal 
was a ruiyat, then there was all that was 
necessary for the application of presumption 
formulated in section 50 ofthe Act. The 
result then is that all these appeals fail and 
must be dismissed with costs. We assess 
the hearing fee at two gold mohurs for the 
first group of the three appeals together, 
and one gold mohur for each of the remain- 
ing four. 

We sag nothing as to the correctness 
of the form of the order that has been passed, 
for that is a matter not before us on appeal 
and if the order is open to criticism, it is 
on a matter of form rather than of substance, 

aAppeat dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civin Appeat No. 3244 or 1910. 
May 8, 1913. 

Present:—Mr. Justice Richardson and 
Mr. Justice Mullick. 
NARENDRA NARAIN SINGH AND OTHERS 
— PLAINTIBES — APPELLANTS 

a VETSUS 
GOPI SUNDARI DASYA—Deranpant— 


RESPONDENT, 

Cess—Bengal Cess Act (IX B. C. of 1880), ss. 43, 
44, 46, 48—Apportionment of cess between co-sharers of 
estate—Separate accounts, opening of—Recovery of 
eacess payment by co-gharer —“ Proportionate to his own 
interest” —“Interest’—Scheme of Cess Act. 

After the opening of a separate account for the 


| purposes of the payment of land revenue, the only 


way, in which a co-proprietoi can obtain an appor- 
tionment of the cesses payable by him on any basis 
other than the basis of the amount of land revenue 
to which he is liable, is by preferring an objection in 
accordance with the procedure prescribed by sec- 
tion 44 of the Bengal Cess Act. He cannot come to 
the Civil Court to rectify the apportionment made by , 


.the Collector and the Civil Court has no jurisdiction 


to alter that apportionment, 


The words “proportionate to his own interest” in 
section 48 of the Cess Act, Bengal, refer to the share 
of the estate held by the share-holder and not to 
yaluation of that share or the “income which he 
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derives from it, The word “interest” in that section 
means an interest of a kind capable of being entered 
in the Land Register. A 

Section 48 of the Cess Act implies that the 
co-shirers as between themselves are bound to pay 
in proportion to their respective shares without 
. regard to the valuation of those shares submitted to 
or adopted by the Collector for the purpose of deter- 
mining the total amount of cesses payable. 

The scheme of the Bengal Cess Act is that until a 
separate apportionment is obtained by a share-holdor 
under the provisions of the Act, the. extent of his 
liability for cesses as between himself and his co- 
sharers is the extent of his share or the extent of his 
liability for land revenue. 


Appeal from the decree of the Sub-Judge 
‘of Pabna, dated August 29th, 1910, affirming 
that of the Munsif of Pabna, dated December 
21st, 1909. 
Babus Dwarka Nath Ohakravarti 
Shama Charan Roy, for the Appellants. 
Babus Ram Ohandra Majumdar and Nanda 
Lal Banerjee, for the Respondents. 


JUDGMENT.—The plaintiffs and the 
defendant in the suit were joint proprietors 
in equal shares of an estate called Islampur. 
The estate was valued by the Collector for 
the purposes of road and public works 
cesses at Rs. 65,075 odd. The amount of 
cesses assessed upon that valaation was 
Rs. 3,543 odd. The parties each paid 
annually half of the total cesses assessed, 
that is, they paid in proportion to their shares 
in the joint estate or which is the same thing 
in proportion to the amount of land revenue 
for which each was responsible. Subse- 
quently, the defendant opened a separate 
account for the purposes of the payment of 
land revenue and in connection with that 
separate account the Collector proceeded 
under section 44 of the Bengal Cess Act 
(Act IX of 1880) to apportion half the 
cesses to the plaintiffs’ share and half the 
cesses to the defendant’s share, The defend- 
ant took no objection such as is contem- 
plated by clauses (2) and (4) of section 44. 
In this suit, the plaintiffs claim to recover 
from the defendant a certain sum which they 
say they paid in excess of the. cesses pro- 
perly payable by them. The claim is in respect 
of cesses paid both before and after the 
separate account was opened. In regard, 
. however, to the period after the separate 
account was opened, the claim si no longer 
pressed. In regard to the period before the 
separate account, the plaintiffs rest their 
case on the valuation rolls submitted by the 


and 


parties. They allege that they valued their 
shares at Rs. 3,245 odd while the defendant 
valued her share at Rs. 3,829 and they 
assert that they are entitled to recover from 
the defendant in this suit the cesses paid 
by them prior to the opening of the separate 
account in excess of the amounts which 
would have been payable by them had the 
total amount of cesses been apportioned 
between themselves and the defendant in the 
proportion of the two sums we have just 
mentioned. They assert further that they 
are entitled to enforce such a claim under 
section 48 of the Bengal Cess Act. 

In regard to the period subsequent to the 
opening of the separate account, the plaintiffs 
originally claimed in their plaint that they 
were entitled to a declaration that the appor- 
tionment made by the Collector under sec- 
tion 44 should be altered in the manner 
we have already indicated. That part of the 
case, however, has, as we have already said, 
been abandoned in this Court and need not, 
therefore, be considered. It may be well, 
however, to say in this connection that it is 
now admitted that after the opening of a 
separate account for the purposes of the pay- 
ment of land revenue, the only way in which 
a co-proprietor can obtain an apportionment 
of the cesses payable by him on any basis 
other than the basis of tbe amount of land 
revenue to which he is liable is by preferring 
an objection .in accordance with the pro- 
cedure prescribed by section 44. The 
plaintiffs did not take that course and it is 
now conceded that they cannot come to the 
Civil Court to rectify the apportionment 
made by the Collector and that the Civil 
Court has! no jurisdiction to alter that appor- 
tionment. 

To return to the period prior to the 
opening of the separate account, during that 
period the joint estate was liable, under the 
provisions of the Public Demands Recovery 
Act, for the whole amount of the cesses as- 
sessed. There was no separate apportion- 
ment of the amount of cesses payable by 
each co-sharer. It is argued, therefore, for 
the appellants, the plaintiffs before us, that 
the Civil Court can step in and adjust the 
contributions due from the co-sharers as 
between each other upon an equitable basis. 
The basis suggested hereis the valuation 
of their shares as made by their respective 
proprietors. We are of opinion, however, 
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that section 48 of the Act does not con- 
template sucha claim. That section gives 
any share-holder in an estate, who may 
have paid the road cess or public works 
cess payable in respect of such estate or 
any part thereof in excess of the 
amount proportionate to his own interest 
in such estate, aright to recover from his 
co-sharers any amount paid by him on account 
of their respective shares and interest. 
As we read the section, the words ‘‘proportion- 
ate to his own interest” refer to the shara of 
the estate held by the share-holder and no$ to 
valuation of that share or the income, which 
he derives from it. The word “interest” and 
the words “shares and interests” usedin this 


section may be compared with the words “specie - 


fied share or interest” used in clause -(1) of 
section 46. In that clause, what is meant is 
obviously a share or interest of the nature 
of the shares and interests recorded in Part 
Lof the Oollestor’s Land Register. The 
word “interest” in section 48 seems to us to 
- mean an interest of that kind, that is, an 
interest of a kind capable of béing entered 
in the Land Register. In our view section 
48, according to its true meaning, implies 
this that the co-sharers as between them- 
selves are bound to pay in proportion to 
their respective shares without regard to 
the valuation of those shares submitted to or 
adopted by the Collector for the purpose of 
determining the total amount of cesses pay- 
able, In support of that view, we may refer 
to section 43. That section lays down that 
in case of partition of an estate under the 
Estates Partition Act, the total valuation of 
the original estate is to be distributed in the 
first instance by the Collector over the newly 
formed estates proportionately to the land 
revenue. The basis of distribution is, there- 
fore, the land revenue payable, or, in other 
words, the share or interest recorded in the 


Land Register, and not, in the first instance, 


the valuation (for road cess purposes) of the 
new estates. The scheme of the Act seems to 
us to be that until a separate apportionment 
is obtained by a share-holder under the pro- 
visions of the Act, the extent of his liability 
for cesses as between himself and his- co- 
sharers is the extent of his share or the extent 
of his liability for land revenue. In 
the present case, the plaintiffs, as already 
mentioned, might have obtained a separate 
apportionment under section 44. Section 44 


deals with revenue paying estates. In. the 
case of such estates, the opening of a sepagate 
account tor land revenue purposes seems to 
be a condition precedent to theopening of a 
separate account for cess purposes or to the 
re-distribution between the different share- 


‘ holders of the total amount of cesses payable. 


Section 46, which, we understand, has been 
extended by the Local Government to all 
disvricts in Bengal, deals with the case of 
revenue-free estate. The result is that, in our 
opinions, this suit is not maintainable under 
section 48. 

Having arrived at that conclusion, it is 
hardly necessary for ustə go into another 
question which was argued, namely, whether 
the plaintiffs have proved the valuation of 
their share. In regard to that question, the 
record is notin a very satisfactory state. 
Both the Courts below have found that the 
plaintiffs have failed to prove, as between 
themselves and the defendant, that the proper 
valuation of their share for road cess par- 
poses is Rs. 3,245. They put their claim 
on an equitable basis and obviously if the 
suit were maintainable at all, it would be 
open to the defendant to raise the question 
of valuation. It would not be equitable 
that the plaintiffs should succeed on the basis 
of a valuation made by themselves, if that 
valuation be an‘ under-valuation. We do 
not desire to say that the Courts are wrong 
in saying that valuation had not been proved, 
although there may be ground for supposing 
that the parties were agreed as to the amount 
at which they had valued their respective 
shares and as to the correctness of the valu- 
ations, All we desire to say is that if a 
share-holder comes into a Civil Court for 
such a purpose as the present and if the 
question arises whether the valuation sub- 
mitted by him to the Collector is or is not 
correct, the burden ison him to prove that 
it is correct, because under section 95 the 
general rule is that the return filed by him 
is only admissible in evidence against and is 
not evidence admissible in his favour. 

The result is that this appeal is dismissed 
with costs. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Gerrers Parenr Appear No. 1 or 1911. 
June 4, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, KT. 

DINA NATH DAS—Pctaintrizrs— 
APPELLANT 
versus 
GANESH CHANDRA SAHA AND OTHERS— 


DerenDANTs——RESPONDENTS. 

Burden of proof—Suit for possession—Defence that 
defendant is plaintifs tenant~Defendant to prove 
tenancy. 7 


Where the plaintiff claims the land in suit as be- 
longing to him, and the defendant doos not deny the 
plaintiff’s title but says that he has a subordinate 
interest under the plaintiff and an interest in deroga- 
tion of the plaintiff’s right to possession, it is on the 
defendant to prove his subordinate interest which is 
said to derogate from that title. 


Appeal, under section 15 of the Letters 
Patent, from the decree of Mr. Justice 
Caspersz, dated November 30th, 1910, in 
Second Appeal No. 404 of 1909, reported 
at 9 Ind. Cas. 2. 


Babu Harendra Narain Mitra, for the 
Appellant. h 


Babus Yarakishore Chowdhury and Gopal 
Chandra Das, for the Respondents. 


JUDGMENT.—This is an appeal under 
the Letters Patent from a judgment of 
Mr. Justice Caspersz who has confirmed 
the decree of the lower Appellate Court. 
Tke argument before us is that Mr. Justice 
Caspers2z’s judgment is erroneous, because 
he has failed to observe that the Subordinate 
Judge wrongly cast the onus of proof on 
the plaintiff. The facts of the, case are 
these:—The plaintiff claims the piece of 
land in suit as belonging to him. The 
defendant does not deny .the plaintiff’s title 
but says that he has a subordinate iuterest 
under the plaintiff, and an interest in deroga- 
tion of the plaintiff's right to possession. 
On that statement it is clear how the onus 
would lie. It is on the plaintiff to establish 
his title; and that title is not contested. 
Therefore, itis on the defendant to prove 
his subordinate interest which is said to 
derogate from that title. If we had thought 
that the learned Subordinate Judge had 
not so treated the case, we should certainly 
have been compelled to interfere with the 
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judgment now under appeal. But we agree 
with the judgment of the Subordinate 
Judge which affirmed, on the facts and 
in particular the long possession, that this 
piece of land was a part of the defendant’s 
jote under the plaintiff. The learned Sub- 
ordinate Judge treated the question properly 
as one of parcel or no parcel, and on this 
evidence he said this disputed piece of land 
fell within the ambit of the jote. No doubt, 
he says that the plaintiff has not any 
evidence on bis side, but as I understand 
that remark, its significance is that there 
is nothing to controvert the evidence on 
which the defendant relies; so that in, this 
reading of the case, the learned Subordinate 
Judge did recognize that the onus was on 
the defendant to show that the disputed 
piece of land fell within his jole, and on 
the evidence he was satisfied that such 
proof had been adduced by the defendant 
and that it had not been rebutted by 
the plaintiff. In that aspect of the case, 
there was no error of law in the judgment 
of the lower Appellate Oourt or in the 
judgment of Mr. Justice Oaspersz. We 
must accordingly dismiss the appeal with 
costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civit Roures Nos. 379, 380 ano 881 or 1913. 
June 9, 1913. 
Present:—Mr. Justice Stephen and 
Mr. Justice Mullick. 
RASIK CHANDRA ACHARJEE— 
DEFENDANT—PETITIONER 
CETSUS 


CHANDRA KUMARI CHAUDHURANI— 


PLAINTIFE— OPPOSITE Parry, 

Insurance—Mutual Life Inswrance—Unregistered body 
—Subscribers contributing on death of fellow members— 
Amounts to be divided between assignee of deceased and 
unregistered body—Suit by member whether cognizable 
by Small Cause Court—Provincial Small Cause Courts 
Act (IX of 1887), Sch. IT, Art. 84, 

The widow of a subscriber to an unregistered 
project, called the Swadeshi Sahajya Bhandar, sued on 
a certificate for certain benefits under the rules of the 
Bhandar. The rules showed that the Bhandar was a 
body for the purpose of enabling the public to enter 
into an arrangement for mutual life insurance. Ac- 
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cording to the arrangement, the members made 
contribution on the death of their fellow members, 
which were divided between the assignees of those 
members and the Bhandar itself: 

Held, that the contract between the Bhandar and 
its members, was one of insurance, and that conse- 
quently, a suit for benefit under that insurance could 
not be entertained by a Small Canse Court under 


Article 34, Schedule II, of the Provincial Small Cause . 


Courts Act. 


Rules against the decrees of the first Munsif 
of Patiya, exercising the powers ofa Court of 
Small Causes, 

Mr. Gregory and Babu Khitish Ohandra Sen, 
for the Petitioner. 

Babus Mohini Mohan Ohakravarti and 
Ambika Oharan Das, for the Opposite Party. 


JUDGMENT.—In this case, the widow of 
a subscriber to a project called the Swadeshi 
Sahajya Bhandar has sued the defendant, the 
present petitioner, ona certificate showing 
that her deceased husband was a member 
of the Bhandar, and as ‘such she claimed 
certain benefits under the rules of the 
Bhandar. The rules have been laid before 
us and they goto show that the Swadeshi 
Sahajya Bhandar, whatever it was, was a 
body for the purpose of enabling the public 
to enter into an arrangement for mutual life 
insurance. Various members paid sums of 
money during their first year of membership 
to the Bhandar; and then according to an 
arrangement which we need not go into, 
made contributions onthe death of their 
fellow members which were divided between 
the assignees of those members and the 
Bhandar itself. The Bhandar was not a 
registered society; but it appears to us that 
the contract which was entered into between 
the Bhandar and the persons with whom it 
contracted was one of insurance. Con- 
sequently, the suit for benefit under that 
insurance could not be entertained by a 
Small Cause Court ander Article 34, 
Schedule II, of the Provincial Small Cause 
Courts Act. Consequently, the present suit 
has been wrongly brought in the Small 
Canse Court. The result is, that the order 
passed infavour of the plaintiff, opposite 
party, in the Small Cause Court must be 
set aside for want of jurisdiction in accord- 
ance with the terms of the Rule which has 
been granted. 


The Rule is, therefore, made absolute and 
the order of the Court below is set aside. 
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As we have decided nothing relating to 
the merits of the case, we think it righ to 
make no order as to costs. Nothing that 
we have said is to be taken to prevent the 
lower Court from returning the plaint to the 
plaintiff if it so thinks fit. 

This judgment governs Rules Nos. 380 and 
331 of 1913, - soe 

Rules made absolute. 
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CALOUTTA HIGH COURT. 
Second Orvit APPRALS Nos. 70 AND 194 of 1911 
May 27, 1913. 

Present: —Mr. Justice Richardson and 
Mr, Justice Newbould, 
SRINIVASA PROSAD SINGH—-PLAINTIFF 
— APPELLANT 
versus 
SHEO GOBIND DOBAY—Devenpant 
— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art, 75—Instal« 
ment bond—Condition that whole amount shall be due 
in dejault of any instalment— Watver—Acceptance of 
portion of over-due instalment, whether constitutes 
waiver—Limitation. 

The acceptance of a portion of an over-due instal- 
ment of an instalment bond in which there is a 
condition that the whole amount of the bond would 
be payable in case of default of any instalment, does 
not constitute waiver, and limitation begins to run - 
from the date of default of the instalment. 

Mohesh Chandra Banerji v. Prosanna Lal Singh, 
81 ©. 88, referred to, 


Appeals from the decrees of the Sub-Judge 
of Arrab, dated August 31st, 1910, reversing 
those of the Munsif of Buxar, dated Decem- 
ber Z1st, 1909. 

Babus Provash Ohunder Mitter and Girish 
Chandra Chowdhury, for the Appellant, 

Babu Tarakeswar, Pal Chowdhury, for the 
Respondent. 


JUDGMENT.—The suits out.of which 
these appeals arise were brought on two 
mortgage-bonds, which provided for the 
re-payment by instalments of the money ad- 


vanced. The Court of first instance granted 


the plaintiff, who is now the appellant, a 
modified decree. The plaintiff appealed and 
the defendant filed a cross-objection on the 
ground that the suits were barred by limi- 
tation. The lower Appellate Court allowed 


this objection and dismissed the suits, 
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The only question which we now have to 
dectde is whether the lower Appellate Court 
was right in holding that the suits were 
barred by limitation. The bonds contain the 
usual condition that in case of default of any 
instalment, the whole amount shall become 
due. The first instalment fell due on the 
30th Bysakh 1303 Fasli, corresponding to 
the 27th April 1896. The first payment on 
one bond was made on the 14th Jyeth 1303 
Fasli and the first payment on the other 
was made on the Ist Pous 1304 Fasli.. The 
suit was instituted on the 15th May 1909 and 
was clearly barred if limitation began to run 
from the date of the first default. It has 
been contended before us, as it was before 
the lower Appellate Court, that as the 
plaintiff accepted payment of these over-due 
instalments, he had thereby waived his right 
tosue. He dates his cause of action from 
the lst Jyeth 1804, the date when the next 
instalment fell due after his alleged waiver 
by acceptance of the over-due instalments. 
The learned Sub-Judge has held that Arti- 
cle 75 of Schedule I of the Limitation Act, 
which provides for waiver, does not apply 
to a suit ona mortgage-bond. He has also 
held that there has been no waiver in either 
suit, Weare in agreement with him on the 
latter point. Jt is, therefore, unnecessary to 
consider the rulings that have been cited by 
the learned Vakil for the appellant in sup- 
port of his contention that waiver has the 
effect of postponing the date from which 
limitation commences to run ina sait on an 
instalment mortgage-bond. If the question, 
whether there has been waiver, be treated as 
a mixed question of law and fact, an exami- 
nation of the plaint shows that, asa matter 
of fact, the payments accepted by the plaintiff 
were not taken by him in full satisfaction of 
the instalments in respect of which there 
had been default. The ruling cited by the 
lower Appellate Court, Mohesh Qhandra v. 

. Prosanna Lal (1), is in the defendant’s favour 
and looking at the whole of the circumstances, 
we see no reason to differ from the conclusion 
arrived at by the Sub-Judge that there was 
no waiver. 

We, therefore, hold that the suits were 
rightly dismissed as being barred by limita- 
tion and dismiss these appeals with costs. 


Appeals dismissed, 
(1) 81 0.83. 
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CALCUTTA HIGH COURT. 
REGULAR Crvm Appeat No. 392 or 1909. 
May 16, 1913. 

Present: —Mr. Justice N. Chatterjea 
and Mr. Justice Walmsley. 

RAM CHANDRA BAJPYE— PLAINTIFF 
— APPELLANT 
Versus 


RAKHAL DAS MUKHERJHE—Deranpant 


— RESPONDENT. 

Irust—Committee—Superintendent—Officer of Trust 
Committee, whether trustee or servant—Determination 
of question from trust deed-—Dismissal of officer—Power 
of Court to interfere. 

Where there is a trust in favour of an officer of a 
Trust Corporation, that is, where the relation of trus- 
tees and cestui que trust exists between the Corporation 
and one of its officers, the Court will interpose in a caso 
of dismissal of such officer as in a casa of breach 
of trust. 

Dean v. Bennett, L. R. 6 Ch. App. 489; 40 L. J. Ch. 
452; 24 L. T. 169; 19 W. R. 363, Daugars v. Rivaz, 28 
Beay, 233; 29 L. J, Ch. 685; 6 Jur. (N. 8.) 854; 8 W. R. 
225; 126 R. R. 109; 64 Eng. Rep. 355 and Willis v, 
Childe, 18 Beav. 117; 20 L.J. Ch. 113; 15 Jur, 308; 
88 R. R. 440; 51 Eng. Rep. 46, followed. 

But if the relation between the corporation and one 
of its officers be merely a contractual one, that is, if 
the officer be a servant of the Corporation, then he 
may be dismissed by his employers, the Corporation, 

Attorney-General v. Magdalen College, Oxford, 10 
Beay. 402; 76 R. R. 148; 16 L. J. Ch. 891; 11 Jur. 681, 
50 Eng. Rep. 637; 68 Eng. Rep, 233; 7 Hare 564m and 
Whiston v. The Dean and Chapter of the Cathedral 
Church of Rochester,7 Hare 582; 18 L. J. Ch. 473; 18 
Jur. 694; 82 R. R. 243; 68 Eng. Rep. 220, relied upon. 

The question whether an officer is a servant of the 
Corporation, or whether any trust has been created 
in his favour, depends upon the statute or deed 
creating the foundation. 

Wherea Superintendent of a religious and charit- 
able endowment was according to the deed of endow- 
ment to be the Secretary and the executive hand of 
the Trust Committee and was to follow the orders and 
directions of the latter, and to submit accounts to the 
Committee and to manage the trust properties sub- 
ject to the control of the Committee: 

Held,(1)that there was no trust created in favour of 
the Superintendent who could be dismissed by the 
Committee; that the Court could not compel the Com- 
mittee to re-instate the Superintendeut in his office 
if he was dismissed and that his only remedy was by 
an action for damages; 

(2) that the Superintendent had no locus standi 
to question the validity of the appointment of a 
person as his successor made by the trust Committee. 


Appeal from the decree of the Sub-Judge 
of Gya, dated May 24th, 1909. 

Mr. Pugh and Babu Kulwant Sahat, for the 
Appellant. 

Dr. Dwarka Nath Mitter for Dr. Rash 
Behary Ghose and Baba Lachhmi Narain 
Singh, for the Respondent. 

JUDGMENT,—This appeal arises out of 
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a suit for a declaration that the plaintiff was 
legally appointed Superintendent of a 
charitable and religious “lowment, that 
his dismissal by the defendants Nos. 1 to 5, 
the trastees of the endowment, ard the 
appointment of the defendant No, 6 as Super- 
intendent by the said defendants Nos. 1 to 5, 
were illegal and wrongful, for reinstatement 
of the plaintiff in his post as Superintendent, 
and for perpetual injunction restraining the 
defendants from interfering with the rights 
and privileges of such Superintendent as pro- 
vided in the deed of trust and for other reliefs. 

The defence of the defendants Nos. 1 to 5, 
inter alfa, was that the plaintiff was appoint- 
ed to act as Superintendent on 6th September 
1908 until further orders and subsequently 
on the 27th September 1908, the plaintiff 
was directed to furnish security to the extent 
of Rs. 5,000 at an early date, which he failed 
to do. The defendants charged the plaintiff 
with various acts of negligence and miscon- 
duct in the management of the Trust Hstate, 
stated that his dismissal was imperatively 
called for, and pleaded that undar the terms of 
the trust-deed they had full powers to appoint 
and dismiss the Superintendent. The case 
having come on for settlement of issues, the 
defendants contended before the Court below, 
that assuming the truth of the facts as stated 
in the plaint, there was no case for the issue 
of an injunction. The Oourt below held that 
the suit as framed for an injunction could 
not be maintained, that it was unnecessary 
to try the question whether the plaintiff's 
dismissal from service was wrongful or with- 
out any just cause and that no issues 
need be framed for trial and accordingly dis- 
missed the suit. The plaintiff has appealed 
to this Court. 

It appears that an arpan-nama or deed of 
trust was executed by one Brij Bhukan Lal 
Avasthi of Gya on the 20th May 1904. The 
deed recites that the donor divested himself 
of the properties mentioned in the schedule 
(the value whereof was estimated at two lacs 
of rupees), which were to form the subject ofa 
religious and charitable endowment or trust to 
be called “Brij Bhukan Ista-Purta or Religi- 
ous and Charitable Fund” and the whole of the 
net income thereof was to be appropriated to 
and expended for the religious and charit- 
able objects set forth in the deed. Various 
provisions were made for carrying out the 
trusts, It was provided that there was 
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to be a Committee of five learned and pious 
Hindus who shall be the trustees of “Brij 
Bukhan Jsta-Purta Fund” and the trustees 
shall have charge of the whole endowment 
and its properties and the appropriation of 
income to the objects set forth in the deed. 
There shall be a Superintendent of the en- 
dowment who shall be the Secretary and 
executive hand of the Trust Committee 
and whose salary shall begin at Rs. 60 per 
mensem and may be increased by gradual 
increment to Rs. 100 at the discretion of the 
Trost Committee and the salary of the 
Mnutsaddi shall begin at Rg. 12 per mensem 
and may be increased gradually to Rs. 20 
at the discretion of the said Trust Committee, 
The members of the Trust Oommittee 
shall supervise the management of the 
endowed properties by the zemindari amlas - 
who were to work ander the direct control 
of the Superintendent, who was to follow the 
orders of the Trust Committee. The deed 
then lays down the duties of the Superintend. 
ent and provides that he shall not keep with 
him, for a long period, without reasonable 
excuse, any sam above Rs. 1,500 and he 
shall have no power to draw money from 
the Bank, that the Trust Committee alone 
shall have that power and at every meeting 
the Superintendent’s account shall be examin- 
ed by the trustees, to whom the Superintend- 
ent is to submit a statement of the money 
necessary to be drawn from the Bank for 
meeting the expenses of the next month, 
Then the deed provides that the Trustees 
skall have the power of appointing all officers 
of the endowment, including the semindari 
amlas, the Mutsaddi, the priest and other 
servants connected with the Thakurbarz, the 
Pandits, the Kabiraj and all the servants ` 
connected with the Dharamsala, Pathshala 
and Arogyasala and after the death of the 
endower or after his relinguishment of the 
office of the Superintendent, they shall also 
have the power of appointing the Superin.- ` 
tendent, that the Trustees shall cause the 
name of every Superintendent to be regis- 
tered as a Manager of the endowed properties 
and “Brij Bhukan Ista-Purta Fund”, by 
expungiong his name oc the name of the 
preceding Superintendent. The deed further 
provides that the Superintendent, who may 
be appointed after the death of the donor 
or relinguishment by him of the office of the 
Superintendent, must give security to the 
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extgnt of Rs. 5,000 and the Superintendent, 
including the donor himself, so long as 
he shall act as such, shall manage the Trust 
properties subject to the control of the Trust 
Committee. It appears that the defendants 
Nos. 1 to 5 were appointed trustees and the 
founder himself acted as Superintendent 
during his life. 

In the Oourt below, it was contended on 
behalf of the plaintiff that the Superintend- 
ent’s service was one during good behaviour 
and that it amounted in its nature to a 
service for life. In this Oourt, it has been 
argued that under the arpan-nama, there was 
a trust created in favour of the Superintend- 
ent and that the trustees have no power 
to dismiss him. The question for decision, 
therefore, is whether there was merely a 
contractual relation between the Superin- 
tendent and the trustees or there was a trust 
created in his favour. 

16 has been contended on behalf of the 
appellant that having regard to the fact that 
the Superintendent is to be the Secretary and 
Executive hand of the Trust Committee, that 
the zemzndart amlas are to work under the 
direct control of the Superintendent, that the 
Superintendent is to have charge of all 
monies and accounts, that he is to manage 
the trust properties subject to the control of 
the Trust Committee, that in case of emer- 
gency he has the power to convene an 
extraordinary meeting ofthe Trust Committee 
and at the close of every meeting he is to pay 
_the fee and conveyance charges of each of the 
trustees present, “that the name of the 
Superintendent is to be registered in the 
Collectorate as Superintendent of “Brij 
Bhukan Ista-Purta Fund” under the Land 
Registration Act and that the donor himself 
was the Superintendent during his life, go to 
show that there is a trust created in favour 
of the Superintendent and that he cannot be 
dismissed from office by the trustees when 
there is no provision in the deed for his dis- 
missal. It was argued that the Superin- 
tendent was a part of the Trust Corporation 
and nota servant of the Trustees. And in 
support of the contention'that where there 
is a trust in favour of an officer of a Trust 
Corporation, the Court will interpose in a 
case of dismissal of such officer, reliance was 
placed on the cases of Dean v. Bennett (1), 


(1) (1871) L. R. 6 Ch. Ap. 489; 40 L, J. Ch. 452; 
24 L.T. 169; 19 W. R. 363, 
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Daugars v. Rivaz (2) and Willis v. Ohdlde 
(3), and Tudor on Charities, pages 221.222. 

In the case of Dean v. Bennett (1), the 
deed of settlement of a chapel provided for 
the mode of dismissal of the minister, and 
the Court interposed as those provisions were 
not complied with in dismissing him. 

In Daugars v. Rivaz (2), the French Pro- 
testant Church in London was founded in 
1550 by Letters Patent of the Crown. The 
pastor, when elected, was presented to, and 
approved and instituted by, the Crown. The 
governing body had, apart from the Charter 
of Incorporation, funds impressed with a 
trust in favour of the pastor. It was held 
that the Court, notwithstanding the rights 
of the Crown as visitor, had jurisdiation to 
see to the performance of the trust and to 
determine on the validity of the dismissal, 
and the Court, having come to the conclusion 
that it was not justifiable, granted an injune. 
tion to restrain She governing body from 
hindering the pastor in the exercise of his 
office. That case is distinguishable, as there 
were fands impressed with a trust in favour 
of the pastor, 

In the case of Willis v. Ohilde (3), where 
ascheme provided that the trustees shall 
have authority from time to time, upon such 
grounds as they shall; at their discretion, in 
the due exercise and execution of the powers 
and trusts reposed in them, deem jut, from 
time to time, remove the master of a grammar 
school, it was held that a trust was created 
and that an improper removal of a master 
would be restrained by injunction. 

These cases show that where the relation 
of trustees and cestui que trust exists bet- 
ween a Corporation and one of its officers, the 
Court will interpose to prevent a breach of 
trust. On the other hand, in the case of 
Attorney-General v. Magdalen College, Oxford, 
(4), it was held that if, upon the true con- 
struction of the statutes of foundation, the 
School Master and Usher are officers appointed 
by the College or other Corporation and the 
duty of appointing them was not otherwise 
annexed to the mere property of the College, 
than by the obligation to pay certain annual 

(2) (1860) 28 Beav. 233; 29 L, J. Oh. 685; 6 Jur. 
(n.s.)854; 8 W.R. 225; 126 R.R. 109; 54 Eng. Rep. 355. 

(3) 18 Beav. 117; 20 L. J. Ch. 113; 15 Jur, 303; 88 
R. R. 44; 51 Eng. Rep. 46. 

(4) 10 Beav. 402; 76 R. R. 148; 16 L. J. Ch. 891; IL 


Jur. 681; 60 Eng. Rep. 637; 63 Eng. Rep. 233; 7 Hare 
5647. 
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sums of money and is not of the nature of a 
trust but an obligation, the observance of 
which, according to the statutes of the 
founder, is to be regulated and enforced by 
the visitor, then the breach of duty, what- 
ever it may be, ought to be redressed by the 
visitor and not by the Court. In the case of 
Whiston v.: The Dean and Chapter of the 
Cathedral Ohurch of Rochester (5), the Master 
of a Grammar School appointed by the Dean 
and Chapter of a Cathedral Church, and 
which Grammar School was, by the statutes 
imposed by the founder, directed to be 
established and maintained from the endow- 
ments of such Church, was held not to be 
a cestui que trust of the stipend and emoln- 
ment of the office, but to be only an officer of 
the Cathedral Church, appointed to perform 
one of the duties imposed upon it by the 
statates,, The Vice-Chancellor in delivering 
judgment observed: "For the purpose of the 
argument, the founder is considered as saying, 
that there shall be certain funds, and certain 
officers payable out of those funds, such as a 
School Master, Choristers, and others, who shall 
fill various offices, and perform various duties. 
All these persons apparently fall within the 
same category in point of description, 
although they are unequally paid, and their 
duties are not of equal importance. Unless 
itis to be argued that the janitor, for 
instance, on being discharged, may come to 
this Court and allege a trust in his favour, 
and call upon the Court to decree accordingly, 
it may be difficult to say that the master, if 
he be within the same category, has a right 
to come to theCourt and allege such a trust”, 
And after examining the casesand statutes, the 
Vice-Chancellor said: “I cannot discover a 
ground for holding that the Master is acestud 
que trust of the cathedral church, only because 
he receives a stipend payable out of the com- 
mon funds of the defendants, which would not 
equally oblige me to hold that every officer 
mentioned in the statutes, to whom a livery 
and a stipend are given, is also a cestud que 
trust. 
Magdalen College (4) is a direct authority in 
point; and I am satisfied on that authority”. 
The question depends upon the statute or 
the deed creating the foundation and we 
have to see whether in the present case, the 
arpannama creates any trust in favour of 


the Superintendent. The Superintendent, 
(5) 7 Hare 532; 18 L. J. Ch. 473; 13 Jur. 694; 82 
R, R. 243; 68 Eng, Rep, 220. 
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no doubt, is to bethe Secretary and th? 
Executive hand of the Trust Committee’ but 
he is to follow the orders and directions on 
the Trust Committee. He is to submit 
accounts to the Committee and he “is to 
manage the trust properties subject to 
control of the Trust Committee. The trustees 
have the power of appointing all officers of 
the endowment including the Superintendent 
after the death of the founder. It was con- 
tended, however, on behalf of the appellant 
that because a person is appointed or elected 
to his office by another, it does not follow 
that he can be removed from his office by the 
other and the cases of ministers of the 
‘Church appointed or elected were referred to 
by way of illustration. The power of appoint- 
ment, we think, ordinarily involves a power 
of dismissal unless there is anything special 
in the nature of the office or the deed or 
statute under which a person is appointed 
shows the contrary. The case of ministers 
of the Church is a special one as all persons 
presented to ecalesiastical benefices are con- 
sidered to be tenants for their own lives, 
unless the contrary is expressed in the form 
of donation. See Tudor on Charities, page 
328; Lewin on Trusts, pages 588-589, 

It was next contended that the posi- 
tion of the Superintendent is analogous 
to that of a shebatt or a mutwaw, and 
reference was made to the oase of 
Nanabhat v. Shriman Goswami Girdhariji (6), 
Goswami Shii Girdharji Maharaj v, Madhowdas 
Premji (7) aud Ghulam Hussain v. Aji Ajam 
(8). In the first two cases, ib appears that- 
the succession to the office of the high priest 
was governed by the custom of primogeniture 
obtaining in his family, and the plaintiff, the 
high priest (who was deposed from office 
and deported by the Rana of Udaipur within 
whose territories he resided), was held en- 
titled to possession of that portion of the 
dedicated property which was at Poona, 
because if he was owner, he had not lost his 
rights by the Rana’s act, as the order could 
not affect property at Poona beyond his 
jurisdiction and if he was a trustee, he had 
not been removed by any competent tri- 
bunal. In the third case, it was held that 
the rule of Muhammadan Law that a mutwalr 
or Superintendent of an endowment is ree 
movable for mismanagement does not apply 


to the case of a trustee who has a hereditary 
(6) 12 B. 381. (7) 17 B. 600. 
(8) 4 M. H. O. R, 44 
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proprietary right vested in him. The case 
of Wajapati v, Bhagavan Doss (9) was also 
relied upon. There ina suit by the repre- 
sentative of the founder to remove the de- 
fendant from the headship of a muth, it 
appeared that the usage was for the head 
of the institution for the time being to 
nominate his successor, and for the represen- 
tative of the founder to sanction the nomi- 
nation and invest the nominee with a sade 
on his installation, and that the defendant 
had asked the plaintiff to. appoint him and 
had undertaken on his appointment to 
furnish him with accounts of the income 
and expenditure of the muth, It was held 
that the plaintiff was not entitled to remove 
the defendant from office on the ground 
of his refusal to furnish accounts. But 
it was found in that case that the power 
of appointment, which the representatives 
of the founder had, was a limited one and 
did not involve the power of dismissal. 
They had merely a power of the choice 
of a successor from among the chelas of 
the last head ot the muth, made by the 
head for the time being, and, according 
to the usages of the institution, the defend- 
ant was under no legal obligation to render 
accounts to the plaintiff. These cases, there- 
fore, do not apply to the present case, 
and we do not think that the office of 
a shebart or mutwali has any analogy to 
the office of the Superintendent in the 
present case. 

Under paragraph 19 of the arpan-nama, 
the trustees have the power of causing the 
name of every Superintandent to be regis- 
tered as a Manager of the endowed proper- 
ties and “ Brij Bhukan Ista-Purta Fund” by 
expunging the name of the preceding Super- 
intendent, Under section 3 clause (b) of 
Act VIL of 1876 (B. 0.), ‘Manager’ means 
(among other persons) a person in charge 
of an estate, on behalf of a religious or 
- charitables foundation. We think the Super- 
intendent being the Secretary of the trustees 
who are to be five in number, his name 
for the sake of convenience is directed to 
be registered as Manager. That does not 
show that there was any- trust in his 
favour; on the other hand, the power of 
expunging the name of the preceding Super- 
inendent shows, by implication, that the 


trustees have the power of removing him 
(9) 15 M. 44, 
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from his office. It was contended on behalf 
of the appellant that if that paragraph 
were to be construed as giving a power 
to the trustees to remove a Superintendent, 
they had equally the power to remove the 
founder himself who acted as Superintendent 
during his life and if that paragraph did 
not authorise his removal, it did not autho- 
rise the removal of any other succeeding 
Superintendent. But the case of the founder 
himself as Superintendent stands on a 
different footing from that of Superintendents 
appointed by the trustees after his death. 
The founder bad not only the right of 
nominating and appointing the five trustees 
but he had the right of nominating and 
appointing some other fit person to fill 
up a vacancy caused by the death, resigna- 
tion, misconduct, or non-attendance of the 
said trustees. It cannot be held that the 
trustees had the power of removing the 
founder acting as Superintendent when the 
founder had the power of removing the 
trustees themselves for misconduct or non- 
attendance. But the succeeding Superin- 
tendents have no such power. They are 
to get certain remuneration and to perform 
certain duties. The Superintendent is men- 
tioned in paragraph 17 of the deed where the 
trustees are given the power of appointing 
all officers of the endowment. We have 
already said the power of appointing 
ordinarily involves a power of dismissal, and 
it would be unreasonable to hold that 
although the trustees, who have the charge 
of the whole endowment and its properties 
themselves, can be removed for misconduct 
or for acting in contravention of the provi- 
sions of the deed of trust, by a suit in the 
Oivil Court with the sauciion of the Advocate- 
General as provided in the deed, the Super- 
intendent, who is subordinate and accountable 
to the trustees, cannot be removed and is to 
hold office for life. We think therə is no 
express provision for removal of the Saper- 
intendent, because heis a servant of the 
Institution. Generally speaking, a servant is 
one who for consideration agrees to work 
subject to the orders of another. A Sacretary 
is also a servant and although the duties of 
the Superintendent are certainly of a higher 
order than the other officers, we think, taking 
all the provisions of the arpan-nama into con- 
sideration, that there is no trust created in 
favour of the Superintendent and that there 
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is only a contractual relation between him 
and the trustees. Now, a contract of service 
may be determined by the Master and the 
only remedy for a wrongful dismissal would 
be by an action for damages. Suppose the 
plaintiff refused to serve the defendants, the 
defendants surely could not compel him to 
serve them; if the trustees cannot prevent the 
plaintiff from resigning, he can have no right 
to compel the trustees to keep him. An 


agreement to . Serve cannot be speci- 
fically enforced. “The relation established 
by the contract of hiring and service 


is of so personal and confidential a character 
that it is evident that such contracts cannot 
be specifically enforced by the Court against 
an unwilling party with any hope of ultimate 
and real success and accordingly the Court 
refuses to entertain jurisdiction with regard 
to them”. See Fry on “Specific Performance 
of Contracts”, 5th Edition, page 51. Section 
54 in Chapter X of the Specific Relief Act 
provides that subject to the other provisions 
contained in or referred to by that Chapter, a 
perpetual injunction may be granted to 
prevent the breach of an obligation existing 
in favour of the applicant whether expressly 
or by implication, and that when such 
obligation arises from contract, the Oourt 
shall be guided by the rules and provisions 
contained in Chapter IL of the Act, and 
section 21 clause (b) in Chapter II of the Act 
provides that a contract, which runs into 
such minute or numerous details, or which 
is so dependent on the personal qualifications 
or volitions of the parties or otherwise from 
its nature is such that the Court cannot enforce 
specific performance of its material terms, 
cannot be specifically enforced. Section 56 in 
Chapter X of that Act lays down that an in- 
junction cannot begranted to prevent the breach 
of contract, the performance of which would 
not be specifically enforced. The trustees 
have to supervise the acts of the Superintend- 
ents, .but if the trustees have lost all 
confidence in the Superintendent, it is not 
possible for them to supervise his acts, if 
he is forced upon them. We need not discuss 
the question at length, because once it is 
found that there is no trast in favour of the 
plaintiff, we think there can be no doubt that 
a suit for injunction cannot be maintained. 
The learned Counsel on behalf of the appel- 
ant did not dispate the proposition that if 
the Superintendent was mercly a servant, he 
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could be dismissed. It was contended, 
however, that the case could not be disposed 
of merely on @ consideration of the question 
whether an injunction could be granted: there 
has been no consideration whether, in fact, 
there had been a proper removal of the 
plaintiff from the office of Superintendent, 
there is nothing to show that there was any 
meeting of tha Committee in which the 
question of the removal of the plaintiff was 
discussed and in fact no evidence had been 
takenin the case. But even assuming that he 
had been wrongly dismissed, the only remedy, 
as we have already stated, is by an action 
for damages and the Court cannot compel 
the trustees to reinstate the Saperin- 
tendent in his office, if he was merely a 
servant. 

Lastly, it was contended that the plaintiff 
was entitled, at any rate, to a finding that 


the appointment of defendant No. 6 
as Superintendent was illegal. Bat if the 
plaintiff was merely a servant, he had no 


locus standi to question tbe validity of the 
appointment of defendant No.6. He is the 
son-in-law of the founder but he is not his 
heir. He would, therefore, have no right to 
question the appointment of defendant No. 6 
even if it were a private endowment. It is 
a trust for public purposes, and assuming for 
the sake of argument thatasuit could be 
maintained for the purpose, it is not one under 
section 92 of the Code of Civil Procedure, 
Under the circumstances, we are of opinion 
that the decree of the Court below is right 
aad the appeal must be dismissed with costs, 
Appeal dismissed. 
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tion of orphan——Adoption, whether confers title to pro- 
pety—Two presumptions equally balanced —Unproved 
dotument admitted without objection, effect of. 

i The adoption of an orphan is’ invalid in Hindu 

aw. 

_ Ifa document is admitted in evidence without be- 
ing proved and without any objection by the party 
whom it affects, it may be'treated as duly admitted. 

Where there are two presumptions and both are 
equally balanced, the 
which best accords with the facts, 

A Hindu widow adopted a boy in January 1884. 
She died in April 1901. Her husband’s reversionary 
heir brought a suit in Ji anuary 1908 to recover posses- 
sion of properties. 

Tt was found that the plaintiff had knowledge of the 
adoption when it was made in 1884: 

Held, that the suit was barred under Article 118 of 
the Limitation Act. 

The Fall Bench ruling, Shrinivas v. Hanmant, 24 B. 
260; 1 Bom, L.R. 799, is still goodlaw and is not over- 
ruled by the decisions of the Judicial Committee of 
` the Privy Council in Thakur irbhunwan Bahadur 

Singh v. Raja Rameshwar Baksh Singh, 331. A. 156; 

4 0. L. J. 405; 100. W, N. 1065; 16 M. L. J. 440; 28 
A. 727; 8 Bom. L. R. 722; 3 A. L.J. 695; 1M. 
L. T. 265; 9 0. 0. 377, and Muhammad Umar Khan v. 
Muhammad Niaz-ud.din Khan, 13 Ind. Cas. 344; 39 
I. A. 19; 6 P. W. R. 1912; (1912) M. W. N.77; 11 M. 
L. T.76; 9 A. L.J. 127; 15 0. L. J. 172; 12 P. L. R. 
1912; 22 M. L. J. 240; 14 Bom, L. R. 182; 160, W. Nv 
| 458; 39 C. 418; 126 P, R. 1912, 

Obiter.—A right of action is not necessarily the 
same as the acquisition of title to property; and whe- 
ther the two rights coalesce in a given case must 
depend on its circumstances. 

If an adoption ig made by the owner of a property, 
the adopted son from the mere fact of adoption 
acquires no title to it. N i 

First appeal’ from the decision of the 
first class Subordinate Judge at Belgaum, in 
Suit No. 16 of 1908. ‘ 

Mr. Jayakar, with him Messrs. 9. S. 
Patkar and O. A. Rele, for the Appellant. 

Mr. K. A. Kalkar, for Respondent No. 1. 

Mr, Raikes, with him Messrs. Nilkanth Atma- 
ram and H. G. Kulkarni, for the Respondents 
Nos. 2 to 4. 


JUDGMENT. 

OHANDAVARKAR, J.—The property in dispute 
originally belonged to one Balwant Venkatesh, 
who died childless on the 12th of November 
1881, leaving as his heiress his widow, ‘Gopi- 
kabai. She having died on the 12th of April 
1901, the suit resulting in the present appeal 
was brought on tke 14th of January 1908 
-~ by the appellant in. the Court of the Sub- 
ordinate Judge, first class, Belgaum, claim- 
ing the properties as reversionary heir of 
Balwant Venkatesh. The first respondent, 
who was the first defendant, is the son of one 


Venkatesh who as the adopted son of Balwant 
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Venkatesh sold the properties to the other 
respondents. The real contesting parties, 
both in tne Court below and here, are the 


‘appellant and respondents Nos.2to4. These 
‘latter, both at the trial and here, defended 


their right to and possession of the properties 
under a title derived from the-father of 
the first respondent. They also pleaded 
limitation. 

The first question on appeal is, whether 
the adoption of the first respondent’s father, 
relied on by the other respondents in support 
of their title to the properties, is proved in 
fact and is valid inlaw. The Subordinate 
Judge has found in the negative on that ques- 
tion, holding on the evidence that at the time 
the adoption is alleged to have taken place 
the first respondent’s father was an orphan, 
If he was an orphan, there was no adoption 
valid in law: Balvantray Bhaskar v, Bayabat 
and Uhintaman Maddan (1) and Bashetdoppa 
ee Baslingappa v. Shivlingappa bin Ballappa 

The question, therefore, is whether the 
natural ‘mother of Venkatesh, father of the 
first respondent, known as Keshav, the name 
given to him in his natural family, was alive 
on the 29th of January 1884, when the adop- 
tion is alleged to have been made by Gopi- 
kabai, widow of Balwant Venkatesh, at 
Nipani, where she lived. It is common ground 
that at that date the natural father of 
Venkatesh was not living; and the case of the 
respondents is that it was the natural 
mother who gave Venkatesh in adoption to 
Gopikabai. 

The Subordinate Judge has found that the 
natural mother was not alive at the date of 
alleged adoption. The evidence, both oral 
and documentary, being, as usual in auch 
cases, conflicting, we must appreciate it by 
the light of the central fact, the evidence as 
to which is convincing and which the Sub- 
ordinate Judge himself has found in distinct 
terms in another connestion, namely, in deal- 
ing with the question of limitation. The 
fast so found, and, in my opinion, rightly, is 
that for years, from January 1884 down to 
his death in October 1908, Venkatesh was 
treated by Gopikahai as her adopted son 
and was either known or dealt with as such 
by the family and by outsiders both at 


(1) 6 B. H. C. R. O. 0. 5.83. 
(2) 10 B. H. C. R. 268. 
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Nipaui, where he and Gopikabai lived toge- 
ther, and elsawhere. In the first place, 
the evidence established to the satisfaction 
of the Sabordinate Judge, and it also satisfies 
us, that there was an adoption ceremony, 
attended by many persons; that at it pan 
supart was distributed, and that at its 
conclusion a dinner was given. The Sub- 
ordinate Judge is also of opinion that in 
consequence of the adoption, Gopikabai 
celebrated the marriage of Venkatesh, that 
her own brother’s daughter was given in 
marriage to him, and that he lived with 
his wife and son born of the marriage with 
his adoptive mother Gopikabai. So far the 
weight of the evidence is substantially one 
way and there is no serious contradiction 
of it. It is also proved and the Subordinate 
Judge too has held that Venkatesh, as 
Gopikabai’s adopted son, and as the only 
male member representing her deceased 
husband’s branch of family, took the leai- 
ing part at and directed the annual car 
festival in connection with the templo of 
the family god, Shri Venkoba. The evidence 
to the contrary adduced by the appellant 
is more or less of a negative character. 
It was argued before us on the strength 
of a document, Exhibit 612, that Ananta- 
charya, manager ‘of the temple, directed 
the festival. That is a deed executed by 
Gopikabai, settling some lands of her husband 
on the manager for the purposes of the 
temple, on the 9th of August 1587. It 
is not clear how this document was admit- 
ted in evidence without proof required by 
law. Batas it went in apparently without 
objection taken by the respondents at the 
trial, we may treat it as duly admitted. 
It cannot, however, help the appellant’s caso 
on the point I am discussing, because the 
donee under the deed as the officiating priest 
would naturally officiate at the ceremonies 
of the temple ; but such officiation is different 
from direction of the festival. The direction 
as of right comes in such cases from the 
leading male member of the family of the 
founder of the temple, and such member 
is called the yajman or master. The officia- 
tion is purely a function of ministerial 
character. Tho positive evidence adduced 
by the respondents shows that Venkatesh 
acted as yajman at the festival and that 
could only be because none but a leading 
male member of the family would, according 
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to Hindu usage, direct such occasions. 
Moreover, his son, the firat respondent, was 
admitted into the school which he attended 
as son of Venkatesh, the name assumed 
after adoption, whereas his name in the 
natural family had been Keshav. Venka- 
tesh executed deeds as the adopted son 
of Gopikabai; and to certain documents 
executed by‘ her he joined as consenting 
party. Though the lands of the family 
continued in Gopikabai's name in the Col- 
lector’s register, the houses were transferred 
to his name in the Municipal records and 
the Municipal taxes were paid in his name 
and by his hand. , 

Mr. Jayakar for the appellant has before 
us strenuously dwelt on the fact of the 
khata or entry of the lands contiauing to 
stand in the name of Gopikabai after the 
alleged adoption dowa to the time of her 
death in April 1901 as an important cir- 
cumstances showing either that she had 
made no adoption, or thas if she had 
mada one, it was ‘null and void for want 
of validity in law. Apart from the question 
of validity, with which I shall presently 
deal, the facb of the continvance of Gopika- 
bai’s name in the OCollector’s register cannot 
be regarded as necessarily proving that 
there was no adoption made and that 
Venkatesh was not treated and recognised 
as her adopted son. That ragister is purely 
for the purposes of Government revenue ; 
its entries are not evidenca of title; and it 
is not rare to find Hindu widows, who have 
adopted sons, continuing as khatedars of 
the lauds of their deceased husbands, either 
on grounds of personal dignity or because 
of the inconvenience to which a woman 
has to submit when she has to transfer 
the khata in the Collector's books from 
her name to the name of some other 
person. The circumstance of more vital 
importance is that in several transactions 
by way of mortgage or sale of lands, 
Venkatesh jvind Gopikabai as assenting 
party. It was contended tbat these trana- 
actions were all more or less with respondent 
No. 2; but even then the fact stands that 
Gopikabai dealt with an outsider so as 
to declare by her words and conduct that 
Venkatesh had been adopted by her and 
was as such entitled to the lands. And 
that circumstance gains in weight when 
we have the further fact that in 1896 
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bôth Gopikabai and Venkatesh joined in 
the execution of a deed of mortgage in 
favour of her brother for Rs. 2,500 (Exhibit 
No, 485). In the same year, Gopikabai made 
over by a deed (Exhibit 603) certain 
lands to her brothers astrusteefor the perform- 
ance of certain ceremonies, and Venkatesh 
joined as consenting party (see Exhibit 486). 
On the 28rd of July 1896, Venkatesh executed 
a registered deed of maintenance (Wxhibit 
167) in favour of Gopikabai, assigning 
certain lands to her. As to this deed, 
it is true that, as argued by Mr. Jayakar, 
there is no positive evidence to show that 
Gopikabai assented to and was a party to 
it, or that it was brought to her knowledge. 
The deed was presented for registration 
by Venkatesh, and even after its execution 
and registration, the lands continued in the 
Collector’s register in the name of Gopikabai. 
From these circumstances, we areasked to infer 
that thedeed was the doing of Venkatesh alone 
and that Gopikabai had no knowledge of it. 
But as against that we have the fact that from 
the partition in the natural family of Ven- 
katesh as between his natural brothers, he 
was excluded and noshare was given to 
him on the ground of his adoption into 
the family of Gopikabai’s husband. At 
Nipani, where he and Gopikabai lived jointly 
in the same house, and elsewhere, he was 
known and recognised as her adopted son 
(see Exhibit 475). : 

All this is proved by the evidence of wit- 
nesses and of unimpeachable documents. 
By the light of the pregnant presumption 
arising from the central fact: established by 
that evidence in support of the factum and 
recognition of the adoption for several years, 
we must appreciate the evidence bearing 
directly on the question as ta whether the 
natural mother of Venkatesh was alive at 
the date of the adoption so aa to have been 
able to make agift of him to Gopikabai. 
Datto Abaji, a witnees for the respondents 
(Exhibit 470), deposes that Venkatesh, 
named Keshav in his natural family, was a 
son of Tarabai, paternal aunt of the witness; 
that she died of asthma in 1887 or 1888 in 
the village of Vagrate, in the Native State 
of Kolhapore, whereas, on the other hand, 
Vaman Shrinivas (Exhibit 160) examin- 
ed for the appellant states that she died four 
or five years before her husband. The 
central fact in the oase to which I have ad- 
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verted warrants usin crediting the story of 
the former. The Subordinate Judge's ad- 
verse comment on his testimony is that he 
is not corroborated as to the year of Tarabai's 
death and that “the fact” to which the wit- 
ness deposes “ought to have been proved 
from the death register.” As to corroborae 
tion, the probabilities and surrounding cir- 
cumstances are strongly in support of the 
statement. The ceremony of adoption took 
place with due publicity in the presence of a 
larger number of people. Nearly all the wit- 
nesses who attended the ceremony say that, 
besides Gopikabai, who received the boy in 
adoption, there was a woman beside her who 
gavə him and who was talked about on the 
occasion as the natural mother of the boy. 
The appellant (plaintiff) and his family lived 
in @ house opposite to that of Gopikabai 
where the ceremony took place; and, as ob- 
served by the Subordinate Judge himself, “it 
would be highly improbable to suppose that 
plaintifi’s natural father and brother and 
plaintiff also (who had not then been given 
in adoption) who occupied the next door 
house should have remained ignorant of these 
facts.” If Tarabai were not alive, then we 
must presume that some woman was falsely 
set up for the occasion ag the natural mother 
of Venkatesh. But sucha presumption is 
opposed to the probabilities and to the 
undoubted circumstances surrounding tha 
adoption, The ceremony was not a hole and 
corner affair; it was attended by a number of 
people; and if Venkatesh had been an orphan 
and a false woman had been made to do 
duty as his natural mother, exposure would 
have most probably followed and the adop- 
tion would have become a matter of adverse 


-comment, seeing that secrecy in such matters 


is not easy unless the conspiracy to set up an 
orphan as an adopted son had been designed 
with unusual care, of which there are no in- 
dications in the evidence. And that would 
have been all the more so when we have the 
fact that appellant’s branch of the family re- 
sided next door and had soon, after the death 
of Gopikabai’s husband, set up their right to 
his property. Gangadharrao, natural uncle 
of the appellant, had then moved to take 
possession of the property (see fxhibit 
174.) He had come forward and claimed the 
property not only underan alleged Will of 
Balwant but also as one whose family had 
been joint with Balwant (see Hxhibits 588 
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and 578). Gopikabai had resisted that 
claim and applied to the Court fora certi- 
ficate of heirship to ber deceased husband. 
Her application had been strenuously opposed 
by Gangadharrao. She bad won and got the 
certificate. It is evident that the appellant’s 
branch at that time had their eyes on the 
property of Balwant inherited by his widow, 
Gopikabai. With this state of hostile feeling 
between her and her rivals, it was to be ex- 
pected that every movement of hers would be 
watched; and, if she was taking an orphan in 
adoption, it is probable that steps would have 
been taken to thwart her; at any rate, an 
adoption so repugnant to the Hindu sense as 
that of an orphan given by a woman dis- 
guised as his natural mother would have 
become the common talk of the place. The 
idea thatan orphan cannot be adopted is 
rooted inthe Hindu community. The fact that 
Venkatesh’s adoption ceremony passed off with 
all due publicity to the knowledge of all, 
including the members of the natural family 
of the appellant, and that Venkatesh was 
recognised and ‘dealt with as the adopted 
son of Gopikabai is consistent with the 
theory that presumably nothing had taken 
place to make it invalid and that everything 
had been done regularly as required by the 
Shastras, The appellant and his natural 
brothers never raised any objection; not that 
they were bound in law to raise it or that 
they are chargeable with either estoppel or 
acquiescence merely because they kept silent 
and looked on. But itis a question of in- 
ference to be drawn from the probabilities 
and the conduct of the parties after the 
lapse of so many years. Is it likely that if 
Venkatesh were an orphan, the fact could 
or would have remained unknown and not 
talked off ls it probable that appellant 
and his relations, who had been so keen to 
get hold of the property either as Balwant’s 
heirs or co-parceners soon after his death in 
1881, would have remained quiet and allowed 
Venkatesh to be recognised, treated and 
dealt with publicly for nearly eighteen years, 
as Balwant’sadopted sonP Respondent No. 2 
has sworn (see Exhibit 102) that he was a 
personal friend of Ramrao, elder brother of 
the appellant, and that before lending money 
to Gopikabai and her adopted son, Ven- 


katesh, he had consulted Ramrao and 
that Ramrao had advised him to lend. 
The Subordinate Judge has declined 
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to believe respondent No, 2’s story on 
the ground that at that time Ramrao’s 
father was alive and that the father would 
have been the proper person to consult. 
Why? The respondent’s story is that Ramrao, 
not his father, was the respondent's friend; 
so he would naturally have consulted the son, 
not the father, and it was the same which of 
the two was consulted, because presumably 
the son had equal means of knowledge with 
the father and equal interest in the question 
as to the validity of Venkatesh’s adoption. 
But the Subordinate Judge’s criticism in this 
respect is based on mere assumption that 
Ramrao’s father was alive when respondent 
No. 2 consulted Ramrao. The Will (Exhibit 
500) of Gangadharrao, younger brother of — 
Govind, Ramrao’s father, attested tnter alia 
by respondent No. 2, is dated the 26th of 
July 1884, In that Will, Ramrao’s father 
Govind is referred to as deceased. He must 
have died some time before July 1884. The 
loan advanced by respondent No. 2 to Gopi- 
kabai and her adopted son Venkatesh after 
consultation with Ramrao was in March 
1884 (see Exhibit 37), and Govind must 
have died long before that, in at least 1882, 
because when Gopikabai’s husband Balwant 
had died in 188], the man who had come 
forward in February 1882 to claim his pro- 
perty on behalf of his branch of the family on 
the ground that they and Balwant had been 
members of a joint Hindu family was Ganga- 
dhar, not Govind (see Exhibit 578). Had 
Govind been alive on the 14th of February 


. 1882, as the eldest male member of his 


branch, of which Gangadhar was in that 
event a younger member, he would have re- 
presented the branch instead of Gangadhar 
in the matter of the claim to Balwant’s pro- 
perty. These facts, which, in our opinion, 
are proved by the oral evidence and pro- 
babilities, warrant our finding that Gopikabai 
received ard Tarabai gave Venkatesh in adop- 
tion. The case upon those facts falls within 
the principle of the decision of the Privy 
Council in Rajendra Nath Hodar v. Jagendro 
Nath Banerjee (3) and the decision of this 
Court in Anandrav Sivaji v. Ganesh Eshvant 
Bokil (4). 5 

That principle applies to this care all 
the more when we have regard to the time 

(3) 14 M. I. A. 67; 7 B. L. R. 216; 15 W. R. (P. C.) 
41; 20 Eng., Rep. 711. . 

(4) 7 B. H. 0. R., App, xxxiij. 
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when and the circumstances under which the 
appellant brought this suit. Venkatesh, the 
adopted son cf Gopikabai, died in October 
1901. The appellant applied then to the 
Revenue Authorities for the transfer of the 
khata of the lands to his name in the 
Collector’s register. Vaman, fathor-in law 
of Venkatesh and maternal grandfather of 
the first respondent, then a minor, opposed 
appellant’s application and prayed for a 
transfer to the minor’s name (see Exhibit 
_ 488). This latter application was granted 
and the khata was accordingly transferred 
to the first respondent’s name in April 
1902. From 1902 to 1906 the appellant did 
nothing and when Vaman, who apparently 
knew all about the family, died, the appellant 
sued the first respondent making Balaji 
Ramchandra the ldtter’s guardian. Balaji 
is the witness whose collusion with the 
appellant has been commented on by the 
Subordinate Judge. 

We must now consider the evidence and 
the probabilities dwelt on by the Subordinate 
Judge inhis judgment in support of his 
decision” negativing the adoption, and 
emphasised by the learned Counsel for the 
appellant. i 

The Subordinate Judge has declined’ to 
accept the testimony of-the witness, Datto 
Abaji, (Exhibit 470) upon the ground that 
as to the year 1887 or 1888, which he gives 
as the year of Tarabai’s death, he is not 
corroborated by the evidence of any death 
register. But even if such corroboration had 
been forthcoming, it would have been a 
question whether any weight should be 
attached to it in face of the probabilities and 
direct evidence, and having regard to the 
well known fact, of which the Court can 
take judicial notice, that vital statistics 
in this country, especially in villages, are yet 
ina more or less imperfect stage, and that 
death registers, when and where they are 
kept, are more or less inaccurate. In 1861, 
it must have been even more so. The 
“appellant, in support of his case that Ven- 
katesh’s natural mother had died in 1861, 
relies on an entry in a death register, Exhibit 
590. No name of the woman deceased is 
given there; she is mentioned merely as 
“wife of Ragho Pillo Kulkarni, caste Brahmin.” 
Vaman Shrinivas, a witness (Exhibit 170) 
examined for the appellant, deposes that 
Venkatesh’s natural mother died four or five 
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years before his father. We have already 
referred above to his evidence. 

The appellantalso relieson the factevidenced 
by the genealogical table, Exhibit 474. 
This forms part of a proceeding initiated by 
the Desai of Nanadi with reference to certain 
lands in the village of Omrani, which ba- 
longed to the Desai as dnamdar but which 
stood in the name of Gopikabai’s husband, 
Balwantrao. The whole proceeding is held 
by the Subordinate Judge to have been “a 
dodge of the Desai ” to get hold of the lands 
because “ he evidently coveted them.” The 
circumstances attending the proceeding supe 
port the Subordinate Judge’s conclasion on 
that head. The proceeding resulted in a sale 
of the lands by Gopikabai to the Desai with 
the consent of Venkatesh. Venkatesh’s consent 
to the transfer could only have been required 
and given because of the fact of his adoption 
having been valid in law. A statement 
(Exhibit 278) purporting to be that of 
Gopikabai made in the course of the proceeding 
initiated by the Desai is in evidence. That 
statement represents her as having denied 
the adoption. The paper containing the 
statement does not form part of the proceed- 
ing; it has not come from the Desai’s records; 
it isa mere copy, which the witness Balaji 
Ramchandra (exhibit 277) produced. He 
is a witness whose conduct as guardian 
of the first respondent during the minority 
of the latter exposes him to the suspicion of 
bias and collusion and the Subordinate Judge 
has rightly held that Hxhibit 273 cannot 
be treated as evidence of any value. The wib- 
ness says he made the copy (Exhibit 278) 
from the original; why,.when and wherefore, 
he does not say; and he does not satis- 
factorily explain how he came to preserve so 
carefully this copy, though it was not among 
the documents he had been summoned to 
produce. As to the genealogy (Exhibit 
474) purporting to have been produced by 
Gopikabai on the 17th of January 1891 in 
the proceading started by the Desai of Nanadi, 
it does not mention Venkatesh as her adopted 
son. But Ramchandra Waman, who proves 
it as its writer, says that he wrote the genga 
alogy at the dictation, nob of Gopikabai, 
whom, ke did not know, but of ons Shivram- 
pant aad some gentleman at Mbaisal. It is 
clear that there is no proof that Gopikabai 
had this genealogy brought to her knowledge 
or that it was written with her consent. 
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Mr. Jaykar has also relied on the fact 
that Annaji, elder brother of Venkatesh in 
thelatter’s natural family, who was alive during 
the trial of the suit, was not called by respond- 
ents to prove that Tarabai, the natural mother 
of Venkatesh, had been alive in 1884 and had 
given Venkatesh in adoption. It appears 
from the record thatthe appellant, as plaint- 
iffin the suit, kad taken out a summons to 
examine Annaji as his witness. But he was 
not examined for the appellant. The respond- 
ents then took out a subpoena calling him as 
their witness to produce a deəd'of partition 
(Exhibit 475). Annaji sent the document 
with another person who has been examined 
(Exhibit 470). Under these circumstances, 
both parties having omitted to insist upon 
Annaji’s examination on the question of the 
year of Tarabai’s death, we do not think that 
any inference adverse to the respondents 
can be drawn in face of the presumption 
from other circumstances that’ Tarabai was 
alive when the adoption ceremony took place. 

Nor do we think we should attach any 
weight to the argument that it is improbable 
that any adoption as a facb was made on the 
29th of January 1884, because the Hindu 
almanac shows that that was the day of 
vyatipata, an inauspicious day, when it is 
customary among orthodox Hindus not to 
perform any ceremony requiring omens of 
good fortune and success. Thatis a question 
of religious sentiment and would have stood 
out as a circumstance throwing serious doubt 
on the allegation that the adoption ceremony 
took place on such an inauspicious day, 
were it not for the preponderating weight of 
the other circumstances disclosed by the 
direct evidence and probabilities in support 
of the adoption. The appellant’s Counsel 
bas also laid emphasis on the fact that his 
client in other suits against the first 
respondent succeeded in obtaining decrees 
negativing the adoption. To none of these 
guits were respondents Nos. 2 to 4 parties; 
therefore, they are not evidence against 
them. 

Upon the whole then, we must hold that 
Venkatesh was the validly adopted son of 
Gopikabai. The Subordinate Judge's view 
that the adoption was “nominal,” and was 
the result of a conspiracy on the par of the 
brothers and a nephew of Gopikabai, got up 
for the purpose of securing her property for 
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themselves, is founded on the evidencé of 
her nephew Balaji (Exhibit 277), whose 
conduct, as deposed to by himself, makes 
him out to have been an untrustworthy man. 
His testimony must be received with 
considerable caution, seeing that he has 
sworn that Balwant owed no debts at his 
death except Rs. 2,000, whereas the 
undisputed facts prove that he died indebted 
to the extent of Rs. 7,000. It is not 
probable that such a conspiracy as this wit- 
ness ‘speaks to would have remained 
undetected and unexposed whón the appel- 
Jant’s brothers, who had, according to the 
Subordinate Judge’s finding, knowledge of 
the adoption, were interested in the property 
as reversionary heirs of Gopikabai’s husband 
and had, on his death, actually set up their 
right to it. The Subordinate Judge accounts 
for their quiescence in face of an invalid 
adoption made to their knowledge in this 
wise. He thinks that they “kept silent 
under an erroneous impression that it was 
not necessary to move inthe matter till the 
death of Gopikabai” and that “they knew 
also that the adoption was invalid and were 
sure of success at any time.” It is as likely 
that they kept silent because the adoption 
was valid. Where the two presumptions 
are equally balanced, we must prefer that 
which best accords with the fact that 
Venkatesh was treated for years as a validly 
adopted son. “Perhaps,” says the Subordinate 
Jadge, “the appellant and his brother did not 
like to contest the adoption during the life- 
time of Gopikabai because had the adoption 
been declared invalid, there was the chance 
of Gopikabai making another adoption.” All 
this is speculation. The fact stands that 
Venkatesh was treated and dealt with as the 
duly adopted ŝon of Gopikabai to the know- 
ledge of the appellant and his natural 
brothers; and if the latter looked on, without 
protest or objection, especially after the 
eldest of them, Gangadharrao, had on their 
behalf set upa claim tothe property as co- 
parceners of the deceased Balwant, their 
silence and inaction after the lapse of 
eighteen years must be presumed to have- 
been due tothe fact that the adoption was 
valid in every essential respect. 

Turning now to the question of limitation, 
the Subordinate Judge has found on the 
evidence that the appellant had knowledge 
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of the adoption when it was.made in January 
1884, and that on the authority of the 
decision of a Full Beuch of this Court in 
Shrinivas v. Hanmant (5), the present suit 
is barred under Article 118 of the Limitation 
Act. The Subordinate Judge’s finding is 
amply supported by the evidence, which 
I have discussed in the foregoing part of 
this judgment. The only question is whether 
the Full Bench ruling is still good law 
or whether it must be taken to have been 
overruled by the decisions of the Judicial 
Committee of the Privy Council in Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (6) and Muhammad Umar 
Khan v. Muhammad Niaz-ud din Khan (7). 
Mr. Jayakar, Counsel for the appellant, 
strongly relies on the following observations 
in the judgment of their Lordships, delivered 
Le Sir John Edge, in the latter case (page 
25) :— 

“Although their Lordships consider that 
the question of an adoption was an imma- 
terial issue, they think it advisable to say 
that the omission to bring, within the period 
prescribed by Article 118 of the second 
Schedule of the Indian Limitation Act, 
1877, a suit to obtain a declaration that 
an alleged adoption was invalid, or never, 
in fact, took place, is no bar to a suit 
like this for possession of property. Their 
Lordships need only refer to Thakur Tirbhu- 
wan Bahadur Singh v. Rameshar Bakhsh 
Singh (6). Under the general Muhammadan 
Law, an adoption cannot be made; an adoption, 
if made in fact by a Muhammadan, could 
carry with it no right of inheritance.” 

Though this is obiter, yet as the definite 
expression of their Lordships’ opinion, it 
is binding upon us. But does that opinion 
mean that their Lordships disapproved of 
the principle of the Full Bench ruling of this 
Court in Shrinivas v. Hanmant (5)? In the 
first place, their Lordships make the guarded 
statement that Article 118 has no application 
to a suit like the one before them for 


(5) 24 B. 260; 1 Bom. L. R. 799. 

(6) 33 I. A. 156; 4C. L. J. 405; 10 0. W. N. 1065; 
Poe 28 A. 727; 8 Bom. L. R. 722; 3A. L. 
J. 695;1 M. L T. 268; 9 O. 0. 377. 

(7) 13 Ind. Cas. 344; 9 A. L. J. 187; 15 0. L. J. 172; 
12 P. L. R. 1912; A EA 240; 14 Bom. L. R. 182; 
16 ©, W. N. 458; 39 C. 4 8; 126 P. R.1912; 39 I. A. 
19; 6 P. W. R. 1912; (19 Laj AL W.N Ws TEM LE 
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possession of property, That was a suit bet- 
ween Muhammadans, and, astheir Lordships 
studiously point out, the Muhammadan Law 
does not recognise adoptions. To such a 
ease the Article has no application. So far 
their Lordships’ obiter does not touch Shri- 
nivas v. Hanmant (5). But it is argued that 
the reference in the judgment to their 
Lordships’ decision in Tirbhuwan Bahadur 
Singh v. Rameshar Bakhsh Singh (6) makes 
it clear beyond doubt that Shrinivas v., 
Hanmant (5) is overruled. In Tirbhuwan Baha- 
dur Singh v. Rameshar Bakhsh Singh (6), the 
facts were that the so-called adoption had 
been made in 1858 by a widow, who had 
become, on her kusband’s death, Talugdar in 
her own right. She died in 1893; and the 
adopted son claimed to succeed as her heir, 
The suit was brought by her husband’s rever- 
sionary heir in 1899, within three years after 
he had attained majority in 1896. It ig 
obvious so far that the Limitation Act of 
1877 did not apply. Under it, according to 
Article 118, the plaintiff had to sue within 
six years from the date when he had become 
aware of the adoption. So long as he was a 
minor, such knowledge could not be imputed 
tohim. He arrived at the age of majority 
in 1896 and the suit was brought within the 
period allowed by law in sucha case. The 
so-called adopted son had, therefore, to fall 
back and rely upon a title acquired under 
the Limitation Act of 1871 and before the 
Act of 1877 came into force. And he relied 
on Article 129 of the former Act, which in the 
case of asuit to establish or set aside an 
adoption prescribed a period of twelve years 
from the date ofthe adoption, or, (at the 
option of the plaintiff), from the date of the 
death of the adoptive father. The Article 
merely prescribed a period for the right to sue; 

but a right of action is not necessarily the 
same as the acquisition of title to property: 

see Thakurya v. Sheo Singh Rai (8) and 
Zulfikar Husain v. Munna Lal (9). Whether 
the two rights coalesce ina given case must 
depend upon its circumstances. Ifan adop- 
tion is made by the owner of a property, the 
adopted son from the mere fact of adoption 
acquires no title to it. The apparent adop- 
tion in the Privy Council case under discus- 
sion gave no title to property to the so-called 


(8) 2 A, 872. 
(9) 3 A. 148, 
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adopted son, so long as the widow, who was 
alleged to have made the adoption, was alive 
and remained owner of the property in her 
own right. His title to the property could 
accrue only on her death as her heir and 
successor; she died in 1898, long after the 
Limitation Act of 1871 had ceased to be law 
and while the Act of 1877 was in force. 

This seems to me to be the meaning and 
effect of Thakur Tirbhuwan Bahadur Singh 
v. Raja Rameshar Bakhsh (6). The Madras 
High Court has construed that decision 
otherwise in Velaga Mungamma v. Bandla- 
mudi Veerayya (10). But that Court, with 
all deference, seems to me to have overlooked 
the distinction between right of action and 
the acquisition of title carrying with if the 
right to sue for possession of property within 
a prescribed period of limitation. It is signi- 

- ficant also that though Shrinivas v. Hanmant 
(5) and the decisions in accord with it were 
cited in argument at the Bar in Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh (6), yet their Lordships have abstained 
from referring to them in their judgment. 
Having regard tə the conflict of authority 
among the High Courts in India on the point 
decided in Shrinivas v. Hanmant (5), it is 
highly improbable that, if their Lordships had 
held the latter decision to be erroneous, they 
would have left their meaning to mere im- 
plication, instead of putting an end to the 
conflict by overruling that decision in explicit 
language, giving rise to no misconstruction. 
That improbability gains in weight still 
further when regard is had to the fact that 
in a previous judgment of their Lordships 
[Malkariun v. Narhari (11)], delivered by 
Lord Hobhouse, there are clear dicta ab page 


228 of the report, bearingon and in substantial . 


harmony with the reasoning and prinsiple 
of the Full Bench decision of this Court in 
Shrinivas v. Hanmant (5). Under these circum- 
stances, L am constrained to hold that the 
Judicial Uommittee has not overruled Shri- 
nivas v. Hanmant (5) and that it is still the 
governing authority for this Presidency in 
adoption cases. On this ground, the appel- 
lant’s claim must be held barred by limitation, 
The result is that the appeal fails and 
the decree must be confirmed with costs. 
Separate sets of costa. 


(10) 30 M. 808; 17 M. L. J. 182; 2 M. L. T. 178. 
2 


(11) 271. A. 216; 5 C. W. N. 10; 25 B. 387; 10 M, 


L. J. 868; 2 Bom. L. R. 927. 
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Soorr, C. J.—I have read and considered 
the judgment of my learned brother and I 
concur in his conclusions. I will only add 
a few words to express my opinion inde- 
pendently on the much argued question 
whether the dictum of the Judicial Committee 
in Muhammad Umar Khan v. Muhammad 
Niaz.ud-din Khan (7) must be taken as dis. 
approving of the Fall Bench decision of this 
Court in Shrinivas v. Hanmant (5). In my 
opinion, it should not. The dictum in 
Muhammad Umar Khan v. Muhmmad Niaz-ud- 
din Khan (7) is expressly based upon Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (6), but no referenca was made 
to Jagadamba Ohaodhrant v. Dakhina Mohun 
(12), Mohesh Narain v. Taruk Nath (18) and 
Lachman Lal Ohowdhri v. Kanhaya Lal Mowar 
(14), upon which the decision in Shrinivas v. 
Hanmant (5) was based. 


The effect of Jagadamba’s case (12) was 
stated by Lord Hobhouse many years laser in 
the following passage in Malkariun v. Narhari 


(11):— ; 


“In the caso of Jagadamba Ohaodhrani v. 
Dakhina Mohun (12), the plaintiffs were re- 
versionary heirs of a deceased Hindu, subject 
to the interest of his widows. They brought 
suits not long after the surviving widow’s 
death to recover the estate. But adoptions 
had been made in 1853 and 1856, either 
of which, if valid, would displace the plaint- 
iffe. The law of limitation applicable to the 
case (the Act of 1871) provided that a suit 
to set aside an adoption must be brought 
within twelve years after the date of the 
adoption. The plaintiffs sued, not to set aside 
the adoptions, but to recover the estate; and 
they argued that their title was good until an 
adoption was set up; that those who set it 
up must prove its validity; which accordingly 
might be controverted by the plaintiffs. 
There was difficulty in the case, because the 
expression ‘set aside an adoption’ is inaccurate; 
an adoption cannot be set aside, though its 
validity may be impeached; and, in fact, the 
language was altered in 1877 before the 
appeal was heard. This Board found, how- 
ever, that the expression had been frequently 


£12) 13 I. A. 84; 13 0. 308. 
(13) 20 I. A. 80; 20 ©. 487. 


(14) 22 I. A. 51; 22 0, 609. 


Vol. XX] 


INDIAN OASES, 


171 


KAMALESHWARS PERSHAD SINGH b. KANAI SINGH. 


used'in legal documents, and was known to 
Indian lawyers as a short way of denoting 
any process in which the fact or the validity 
of an adoption was disputed. On that ground, 
they held that the Legislature must have 
intended to place the specified limit on suits 
for these purposes. Then the suit, being 
rightly described as one to set aside an 
adoption, attracted the consequence that the 
time for suing ran from the date of the adop- 
tion, and that the suits of 1873 and 1874 
were barred.” | 

And later he said: 

“In the adoption case just cited from 
Jagadamba Ohoodhrant v. Dakhina Mohan(12), 
this Board remarked that there was no 
principle on which simple declarations of 
invalidity should be barred by the lapse of 
twelve years after the adoption, while the 
very same issue, if only mixed up with a suit 
for the possession of the same property, is 
left open for twelve years after the death of 
the widow. Their Lordships make the same 
remark now.” 

In Mohesh Narain v. Taruck Nath (18), the 
Judicial Committee, adopting the reasons of 
Jagadamba’s case(12), said: “It was more than 
doubtful if the altered word in section 118 of 
the Act of 1877 would prove of any advantage 
to the plaintiff.” 

In Lachman Lal v. Kanhaya Lal Mowar(14), 
the defendant’s case was discussed on the foot- 
ing thatin a suit for possession the defendant 
might successfully plead an adoption not 
declared invalid within six years under 
Article 118 of the Act of 1877. 

In Thakur Tirbhuwan Bahadur Singh v. 
Raja Rameshar Bakhsh Singh (6), it is clear 
that there was no disposition to throw any 
doubt on “the Jagadamba’s case (12) or the 
other cases which followed it.” lt appears 
to me that the decision in that case has been 
misunderstood, The adoption in question was 
not an adoption in fact but only an adoption 
of a person as tbe heir of a woman absolutely 
entitled, “in other words an adoption in a 
_ popular sense.” The adoption alleged, even 
if proved, could not alter the status in Hindu 
Law of the person adopted by removing him 
from his natural family. 

In Muhammad Omar Khan v. Muhammad 
Niaz ud-din (7), the alleged adoption was 
among Muhammadans; again an adoption in a 
popular sense and not in the sense of an 
adoption of a Hindu into another family. 


The dictum in the last mentioned case 
really goes no further than the dictum in 
Lachman Lal v. Kanhaya Lal(14), where their 
Lordships say: — 1f the adoption was really 
made by Bhuina Chowdhrain of a son to 
herselt and not to her husband, which 
the High Court has held to be the trne con- 
struction of the deed of adoption produced, 
the plea of limitation could have no applica- 
tion in this suit, which relates entirely to 
the husband's estate.” 

. I agree with my learned brother that 
the explanation of the passagein Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (6), relating to the ad- 
mission of Mr. Cohen that if the Act 
of 1877 applied his client was out of Court, 
is to be found in the fact that the plaintiff 
was suiog within three years of attaining 
majority, and, if time had not commence 
ed to run against him from the date of the 
adoption under the Act of 1871 so asto 
create a new title in defendant, the plaintiff 
would not be barred by Article 118 of the Act 
of 1877. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Second Crvin Apprats Nos. 3845, 3388 ro 
3292 or 1910. 

March 26, 1913. 
Present:;—Justice Sir Asutosh Mookerjee, 
Kt, and Mr. Justice Beachcroft. 
Rajah KAMALESHWARI PERSHAD 
SINGH— Praintirr—APPELLANT 


versus 
KANAI SINGH AND OTAERS—DEFENDANTI 


— RESPONDENTS. 

Landlord and tenant—Nature of contract with some 
tenants in respect of certain land, tf evidence of nature of 
contract in respect of other land—Evidence—Lands 
subject to same custom—Batta, long payment of—-In- 
ference that itis lawfully payable. 

Where the question is, whether A. made a contract 
with B. on certain terms, evidenco of the fact that ho 
made contracts with other persons on the same 
terms, is inadmissible. 

Hollingham v. Head, 4 ©. B. (x. s.) 388; 114 R, R. 
780; 27 L. J. O. P. 241; 4 Jur. (N. s.) 379; 6 W. R, 442; 
31 L. T. (0. s.) 84; Carter v. Pryke, 1 Peake 130, 
Spenceley v. De Willott,7 Hast 108; 3 Smith 29, 
103 Eng. Rep. 42, Smith v, Wilkins, 6 C. and P. 180 
and Barden v. Keverberg, 2 M. and W. 61; 2 Gale 201; 
$ L. J. Ex, 66, relied upon, 
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The mere circumstance that a contract of tenancy 
in respect of some lands was of one description, does 
not necessarily indicate that the contract was of the 
same description in respect of different lands held 
by other tenants. 

But the position may be different if it is shown 
that all the lands are subject to the same custom. 

It is open to a Court to infer, as a matter of fact, 
from the circumstance of long payment of batta, that 
it was lawfully payable. 

Appeal from the decrees of the District 
Judge of Bhagalpore, dated August 19th, 
1910, reversing those of the Sub-Judge of 
Monghyr, dated May 25th, 1910. 

Dr. Rash Behary Ghose and Babu Khetro 
Mohan Sen, for the Appellant. 

Mr. Sinha, Babus Umakalé Mukherjee and 
Ganesh Dutt Singh, for the Respondents. 


JUDGMENT.—These are six appeals 
by the plaintiff. in as many suits for 
rent. His case is that the lands are 
held by the tenants-respondents under 
the danaband? system, that is, that the 
out-turn of the crop and its value are appraised 
and the tenant pays the landlord his share 
either in grain or in money: the’ case for the 
defendants, on the other hand, is that they 
hold under the batai system, that is, the 
actual produce is divided between the land- 
lord and tenant. The Court of first instance 
has found and that view has been accepted 
by the Court of Appeal below—that the de- 
fendauts do not hold under the danabandi 
system. This is a conclusion of fact, which 
the appellant cannot successfully assail in 
second appeal. Butit has been argued that, 
as in the case of two other suits, the Court 
has found that the tenants held under the 
danaband: system, and as it was not the case 
of either party that two different systems 
prevailed in the village, the Court should 
have held that in the present suits also, these 
tenants held under that system. There is 
plainly no force in this contention, which, if 
well-founded, proves, indeed, too much: 
for it may as well be argued that as in these 
eases the Court has held thatthe tenants 
do not hold under the danaband: system, a 
similar view should have been taken in the 
other two suits. The truth is that the mere 
ircumstance that the contract of tenancy 
in respect of some lands was of one descrip- 
tion does not necessarily indicate that the 
contract was of the same description in res- 
pect of different lands held by other tenants. 
Tt has been, in fact, maintained by high autho- 


rity that where the question is, whether A, 
made a contract with B on certain terms, evi- 
dence of the fact that he made contracts with 
other persons on the same terma, is inadmis- 
sible. [ Hollinghum v, Head(1); Carter v. Pryke 
(2), Spenceley v. De Willott(8), Smith v. Wilkins 
(4) and Barden v. Kecerberg (5)]. The posi- 
tion may be different if itis shown that all 
the lands are subject to the same custom. 
Doe de Foster v. Sisson (6). But there is no 
proof here that there was an invariable custom 
prevalent in the village. Under these cir- 
cumstances, we are of opinion that the Court 
below was free to conclude upon the evidence 
that the lands were held, as alleged by the 
defendants, under the bataz system. It has 
finally been argued that the District Judge 
should not have relied upon the Record of 
Rights, which was finally published on the 
11th February 1910 long after the institution 
of these suits on the 12th October 1909. 
This contention cannot prevail in view of the 
decision in Macdonald v. Babu Lal Purbi (7). 
The principal ground urged in support of the 
appeals must consequently fail. 


We have next to deal with two subordi- 
nate points raised by the appellants, namely, 
first, that the decision of the District Judge 
upon the question of payment is defective, 
and secondly, that the landlord is entitled to 
batta. As regards the question of payment, 
the District Judge holds that if the system is 
bataz, the presumption is, that the landlord 
took his share of the crops each year. This 
reasoning is open to obvious criticism, for 
if the landlord maintained, as he has done, 
that the tenants held under the danabandi 
system, he would not take the crops under 
the bata? system; his acceptance of the crops 
under those circumstances would be com- 
pletely destructive of his case. Now, as the 
defendants alleged payment, the burden was 
primarily upon them to establish their plea; 
they did, no doubt, produce receipts in 
support of their allegation, but the receipts 
have been found to be untrustworthy. Con- 


(1) 4C. B. (N. s.) 388; 114 R. RB. 780; 27L.5. 0. 
P. 241; 4 Jur. (N. s.) 879; 6 W. R. 442; 31 L. T. 
(0. 8.) 84, 

(2) 1 Peake 130. 

(3) 7 Hast 108; 3 Smith 289; 103 Eng. Rep. 42. 

(4) 6 Car. & P. 180 

(5) 2 M. & W. 61; 2 Gale 201; 6 L. J. Bx. 66. 

(6) 12 Hast. 62; 104 Eng. Rep. 25. 

(7) 4 0. L. J. 619, 
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sequently, the case must be re-considered so 
far as the question of payment is concerned. 

‘As regards the batta, in support of the 
claim, reliance has been placed upon the 
cases of Ram Saran Singh v. Gyan Singh (8) 
and Ram Khelwon Singh v. Kumar Rai (9), 
while an attempt has been made to distin- 
guish the cases of Rameshar Koer v. Gobradhan 
Lal (10) and Mir Tapurah Hossein v. Gopi 
Narayan (11). Weare of opinion that the 
present case is governed hy the two decisions 
last mentioned. There is no evidence to 
show that the tenancies were created and tne 
rent fixed before 18386. Though there was 
a general assertion that baita has been paid 
as part of the rent for a long time, no 
attempt was made in the course of evidence 
to fix the period during which such payment 
had been made, It is, no doubt, open to a 
Court to infer, as a mattér of fact, from the 
circumstance of long payment of baita that 
the tenancy did originate before 1836 and 
that the baita was consequently lawfully 
payable. Upon the facts found in the 
present case, the District Judge rightly held 
that batta had not been shown to be legally 
payable. His conclusion upon this part of 
the case must accordingly be affirmed. 

The result is that these appeals must be 
allowed, the decrees of the District Judge set 
aside and the cases’ sent back to him in 
order that he may consider, upon the 
evidence, whether the defendants have 
established that the crops were given to the 
landlord as alleged by them. If the crops 
were not so given, the plaintiff would clearly 
be entitled to their value, though it was 
suggested for the respondent that if the 
‘landlords did not choose to take the share of 
the crops, he was not entitled to maintain 
this action. This position is clearly unsus- 
tainable. Section 69 of the Bengal Tenancy 
Act provides that if the landlord does not 
attend to take the share of the crops, the 
remedy of the tenants is by way of an 
application to the Oollector, but if it is 
found that the tenants have actually appro- 
priated all the crops, they are plainly liable 
to indemnify the landlord. We may add 
that if it is found that the plaintiff did not 


(8) 60. L. J. 687. 
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obtain his share of the crops, the quantity 
and value of the crops must be determined 
by the Court below. 
The costs of these appaals will abide the 
result, 
_ Appeals allowed; Oases remanded. 





ALLAHABAD HIGH COURT. 
First Orvin Aresar No. 123 or 1912. 
May 20, 1913. 

Present: —Sir Henry Richards, Kr., 
‘Chief Justice, and Mr. Justice Lyle, 
HORI LAL AND OTAERI— DEFENDANTS 
— APPELLANTS 
versus 
DWARKA PRASAD AND OTHER9— 
PLaIntires — RESPONDENTS, 

Relinquishment of portion of property during pendency 
of suit —No subsequent suit in respect of that portion 
maintainable. 

If during the pendency of a suit the plaintif re. 
linquishes his claim in respect of a portion of the 
property, he cannot subsequently maintain a suit in 
respect of that portion. No subsequent order of the 
Court can give him that right. 


First appeal from the decision of the 
Subordinate Judge of Cawnpore, dated 18th 
December 1911. 

Mr. Gulzari Lal, for the Appellants. 

Mr. Govind Prashad, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit on foot of a mortgage, dated the 6th 
of March 1891. The amount secured was 
Rs. 2,700 and the rate of interest was Re. 1-8 
per cent. per mensem. The plaintiffs 
claimed a sum of Rs. 6,000 abandoning the rest, 
Many pleas were raised by the various de- 
fendants but the Court below has decreed the 
plaintiffs’ claim in part, 

The respondents to the present appeal are 
transferees of a share in the village Nanaman 
in possession of which they, or their pre- 
decessors in-title, have been since the year 
1897. In the present appeal, we are only 
concerned with this share of Nanaman. 


It appears that the plaintiffs brought a 
suib in the year 1892 on foot of this very 
mortgage and two other mortgages. They 
claimed that they were permitted to withdraw 
their suit of 1892 so far as it related to the 
mortgage now sued upon with liberty to 
bring afresh suit. It is certainly somewhat 
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strange that when asuit was instituted on foot 
of this mortgage in the year 1892, no fresh 
proceedings were taken on it until August 
1910, when the claim would have been 
barred but for the period of grace allow- 
ed by the recent Limitation Act. The 
plaintiffs were unable even to produce the 
mortgage-deed, and one of the grounds in the 
memorandum to the present appeal is that 
the loss of the bond was not sufficiently 
proved. Another ground taken by the 
appellants is that in 1892 the plaintiffs re- 
linquished their right as against the share in 
the village Nanaman and that the present 
suit is, therefore, not maintainable, 

We think that this ground is sufficient to 
dispose of the present appeal. Section 42 
of the Code of Civil Procedure of 1882, 
which was then in force, provides that when 
a plaintiff intentionally relinquishes any 
portion of his claim, he shall not afterwards 
sue in respect of the portion so relinquished. 
The mortgage now sued upon comprised 
various villages, and amongst others the 
village of Nanaman. On the 21st of No- 
vember 1392, Ganga Prasad, the predecessor- 
in-title of the plaintiffs, put in a petition 
expressly relinquishing his claim as against 
- the share in Nanaman and in another village 
Dharadarpur. The petition is as follows:— 

“That I, the plaintiff, have brought suit 
for enforcement of hypothecation lien against 
and sale of a 3-anna ll-pie 8/5ths zemindart 
share in Mauza Nanaman, Mahal Purab Thok, 
Ferganah Bilhour, and a l-anna 4-pie share 
out of Mauza Dharadarpur, Perganah Sheo- 
rajpur, amongst other property. Now, I, the 
plaintiff, have relinquished my claim in respect 
of the aforesaid zemindaré shares. Therefore, 
I beg to file this petition relinquishing my 
claim to that much of the zemindart share. 
Petition of Ganga Prasad, plaintiff, dated 
21st November 1892. 

(Sd.) Ganga Prasad, plaintiff, by the pen 
of Dwarka Prasad (his) son and general 
attorney. 

(Sd.) Dargahi Lal Rai Bahadur, Pleader” 
Order Keep with file. 

21st November 1892. (Sa) B. H.” 

It seems to us that by this petition Ganga 
Prasad, the predecessor-in-title of tha plaint- 
iffs, clearly and distiuctly relinquished his 
claim as against the village of Nanaman. 
The Court below would not give the appel- 
lanta the benefit of this defence though a 
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supplemental written etatement was filed 
because it had not been raised in their efirst 
written statement. Bearing in mind how stale 
was the plaintiff's demand and how difficult 
it is for transferees of immoveable property 
to defend suits brought upon foot of old 
mortgages upon foot of which no payment of 
principal or interest has been made for many 
years, we think the Court below ought to 
have allowed, under the circumstances of the 
present case, the appellants to raise this 
defence. The appellants applied to be 
allowed to raise the defence on the 30th of 
November 1911, the day after an amendment 
had been made in the plaint and issues had 
been framed. It could not be said that the 
plaintiffs were taken by surprise in any way. 
The document relinquishing the claim was 
on the file. We think that the Oourt below 
ought to have allowed the defence to be made 
and we have accordingly allowed it to be 
made in this Court. 

The respondents refer to another order 
which was made in the suit which was 
brought in 1892 in which Ganga Prasad was 
permitted to withdraw his claim in respect 
of the mortgage now sued upon, with liberty 
to bring a fresh suit. Itis quite true that 
an application for this purpose was made by 
Ganga Prasad and allowed by the Oourt but 
this application was not made until the 29th 
of May 1893, that is to say, many months 
after Ganga Prasad had relinquished his 
claim as against Nanaman and Dharadarpur, 
As already mentioned, there can be no doubt 
that in November 1892, Ganga Prasad was 
satisfied to relinquish his claim and did ree 
linquish his claim against Nanaman. It is 
to be remarked that whether it was by 
accident or otherwise in the application of 
the 29th of May 1893, made by Ganga 
Prasad, no mention is made of the village 
of Nanaman. In our opinion, once Ganga 
Prasad had intentionally relinquished his 
claim as against the village of Nanaman, he 
could never afterwards sue in respect of that 
village, and no subsequent order of the Court 
could give him any right to do so. Moreover, 
there ig no necessary inconsistency in the 
Court's order because, as already mentioned, 
the mortgage now sued upon comprised 
several other villages besides the villages of 
Nanaman and Dharadarpur, 

The Court’s order can be given effect to 
by allowing the plaintiffs to sue in respec; 
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of the villages the claim against which was 
mot relinquished. We allow the appeal and 
modify the decree of the Court below by 
directing that the share in the village of 
Nanaman be excluded from the property 
- decreed to be sold. The appellants will have 
their costs in this Court including fees on 
the higher scale. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civit Revision No. 25 os 1913. 
May 20, 1913. 
Present: —Mr. Justice Tadball and 
Mr. Justice Rafique. 
SHEBO PERSHAD—Deranpant—Appbioant 
Lersus 
SHEO PERSHAD AND anotasr—PLaintirEs 
—Opposite Parry. 

Provincial Small Oause Courts Act (IX af 1887), s. 
25—Revision —Limitation. 

The High Court can revise the decision of a Small 
Cause Court on a question of limitation. 

Sarman Lal v. Khuban, 16 A. 476; A. W. N. (1894) 
183, referred to. 

Revision against the decree of the Small 
Cause Court of Allahabad, dated 12th Decem- 
ber 1912, | 

Mr. A. Haider, for the Applicant. 

K The Hon’ble Dr. Tej Bahadar Sapru, for 
the Opposite party. 


JUDGMENT.—This application in revi- 
sion arises in the following manner: The 
plaintiff, opposite party, on the 19th of July 
1904, advanced a loan of Rs. 97 to {wo persons, 
the applicant Sheo Prasad and one Chhedi. 
The debt was re-payable on tha 19th of July 
1905. Chhedi was possessed of certain im- 
. moveable property and he gave it as security 
_ for the debt in mortgage to Sheo Prasad. Sheo 

Prasad, the defendant-applicant, is not pos- 
sessed of any property and his liability under 
the debt is purely a personal liability. To- 
wards the end of the bond, there is a clause 
which gave the money-lender the option 
of suing at once to recover the money within 
the period fixed in the event of certain cir- 
cumstances coming into existence. There 
was a prior mortgage on the property and in 
execution of a decree obtained on the prior 
mortgage the property was put to sale and 
sold in the years 1909 and 1910. In the 
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year 1912, the plaintiff brought his suit to 
recover his debt from the persons and other 
properties of the two debtors, Sheo Prasad 
A plea of limitation was taken 
and was met by the plaintiff by the allegation 
of payment of interest in May 1910. The 
Court held that no such payment had been 
made, bnt it held that the suit was within 
time, because the cause of action had arisen 
against the two debtors when the property 
mortgaged by Chhedi was sold in execution 
of the other decree and the plaintiff lost his 
security. Now it is quite clear that so far 
as the present applicant, the defendant, 
Sheo Prasad, is concerned, he was at no time 
a mortgagor. His was a personal liability 


from the very commencement and he agreed 


with the plaintiff to pay the debt on the 19th 
of July 1905. It is clear that as against him, 
the creditor had a cause of action on that 
date and could have sued and obtained a 
decree on that cause of action. Therefore, 
the suit at least as against this defend- 
ant was barred by limitation, having 
been brought more than six years after the 
due date, 


An objection is taken on behalf of the 
opposite party that the question of limitation 
cannot be considered by this Court on an 
application for revision under section 25 of 
Act IX of 1837 and reliance is placed on the 
Full Bench ruling, Sarman Lal v. Khuban (1). 
It seems to us quite clear that if the above 
mentioned decision is carefully considered, it 
is against this contention and not in favour 
of it. In the judgment in that case, the deci- 
sions reported as Muhammad Bakar v. Bahal 
Singh (2) and Raghu Nath Sahat v. The 
Oficial Liquidator of the Himalaya Bank (3), 
are mentioned. The judgment then runs as 
follows: “In the case last referred to, it is 
obvious that it was not intended by the judg- 
ment that a Court could not act under 
section 25 of Act IX of 1887, except in cases 
in which it might act under section 622 of 
Act XIV of 1882. What that judgment 
meant was that section 622 of Act XIV of 
1882 should be taken as indicating the line 
of discretion to be exercised by a Judge in 
considering whether he should or should not 
apply section 25 of Act IX of 1887, z.e., that 


judgment meant that a case, which could not 
(1) 16 A. 476; A. W. N. (1894) 183. 
(2) 13 A. 277; A. W. N. (1891) 80. 
(3) 15 A, 189; A. W. N. (1898) 59. 
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be taken up under section 622 of Act XIV of 
1882, ought not to be taken up under section 
25 of Act IX of 1887. We are satisfied that 
the Legislature did not intend to give under 
the cloak of section 25 of Act IX of 1887 
practically au appeal on law and on facts 
from the decisions of Courts of Small Canses, 
whose decisions were final, subject to the 
power given by section 25, and, in our opinion, 
section 25 is not intended by the Legislature 
to be applied except in those cases to which 
section 622 of Act XIV of 1882 was con- 
sidered to be applicable before the decision of 
their Lordships of the Privy Council in Amir 
Hasan Khan v. Sheo Baksh Singh (4).” It is 
admitted that the Privy Council ruling men- 
tioned above is one which covsiderably nar- 
rowed down the application of section 622 of 
Act XIV of 1882 in comparison to the manner 
in which it had formerly been applied in this 
‘and other Courts. Itis admitted that this 
Court had entertained applications for revi- 
sion under section 622 on points of limitation 
“and it is clear to us thatthe meaning of this 
Full Bench ruling is that the application of 
section 25 of the Small Cause Courts Act is 
quite as wide as that of section 622 of Act 
XIV of 1882 was prior to the Privy Council 
ruling and in applying section 25, the Court 
must be guided by the former application of 
section 622. It nowhere laid down that the 
cases, which were outside the application of 
section 622, were necessarily outside the ap- 
plication of section 25. The language of the 
latter section enables this Court to send for 
the record in order to satisfy itself that the 
decision has been according io law. It is 
not necessary or compulsory that this Court 
should interfere when the Court below has 
made a mistake of law. The section is one 
which enables the Court to do material 
justice. Inthe present case, the plaintiff 
has waited from 1904 until the sam has be- 
come over Rs. 500 to bring a suit for a debt, 
which at itsinception was only Rs. 97. His 
greed has led him into an error. Even 
taking it for granted that he hes received 
nothing so far as the payment of the debt 
is concerned, in our opinion, the present is a 
case in which we should interfere. We, 
therefore, allow the application and set aside 
the decree of the Court below as against the 
present applicant only on the ground that the 


suit as against him is barred by limitation. 
(4) 110,6;11 LA, 237. 
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In the circumstances of the case, the plaintiff 
and the present applicant will bear their wn 
costs as against each other. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civit Revision Petition No. 115 or 1912. 
May 22, 19138. 
Present:—Mr. Justice Tudball, 
LALA RAM—-PLAINTIFE—APPLIOANT 
versus 
SHEO PRASAD AND anotaER— 


` Dereypants—Opposits PARTY, 

Contribution—Partnership —Decree against partner» 
ship realized from one partner only. 

A decree was obtained against all the members of 
a partnership. The decretal amount was realized 
from one only of the partners: 

Held, that the partner who had paid the amount 
could maintain a suit for contribution but it was open 
to the defendants to show thaton proper accounts 
being taken nothing was due to the plaintiff. 

Sadhu Narayana Aiyangar v. Ramaswamt Aiyangar, 
8 Ind. Cas. 486; 32 M. 203; 4 M. L. T, 475, referred to. 

Revision against the desree of the Judge 
of the Smail Cause Court of Allahabad, dated 


10th November 1911. 


Mr. Purushotam Das Tandan, for the 
Applicant. . 
Messrs. Hartbans Sahat and Parmeshwor 


Dayal, for the Opposite Party. 

JUDGMENT.—The lower Court has 
entirely misunderstood the first issue remand- 
ed. That issue was “when did the partnership 
come toan end?” The Court below under- 
stood the issue to be “whether the partnership 
came to an end or not” and came to a finding 
that ib never came to an end. The facts are 
that the parties entered into a partnership 
for a fixed term of one year and they took 
certain land from the Railway company to 
enable them to cut grass. At the end of the 
year, the partnership came to an end. The 
issue was referred because it was not clear 
on what date it ended. 


On the second issue, it has held that no set- 
tlement of accounts has ever taken place On 
the third issue there is no finding. However 
it is unnecessary to remand the case again. 
It is an admitted fact that the Railway cəm- 
pany obtained a decree against all the parties 
and recovered the amount from the present 
applicant, who brought a suit for contribution 
against the opposite party. A suit for settle. 
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ment of accounts between the parties is now 
barred. The Court below has held that the 
suié cannot lie in its present form, but all 
that the plaintiff can do is to bring a suit for 
accounts (which is entirely barred) so that 
the plaintiff, according to the Court below, can 
obtain no relief. The ruling quoted by the 
Court below in Uitamram Maniklal v. Damo- 
dhardas Maniklal (1) has no bearing 
whatsoever on the case. The present case is 
on all fours with that of Sadhu Narayana 
Atyangar v, Ramaswami Aiyangar (2), in which 
reference is also made to the ruling in 
Sokkanadha Vannimundar v. Sokkanadha 
Vannimundar (8). Referring to the ruling 
of Sokkanadha Vannimundar v Sokkanadha 
Vannimundar (8), the judgment runs as 
follows— 

“A representative of a deceased partner 
was allowed to sue for a share of assets 
collected after dissolution by a surviving 
partner, though a suit for a general account 
was barred by limitation. The fact that 
neither partner has thought fit in proper 
time to secure a ‘settlement of accounts 
does not, it is there pointed ont, 
afford a reason why one partner should be 
enabled to secure an advantage over the 
other. Justice is done if the defendant is 
allowed to show that on a settlement of 
accounts, he would not be liable.’ The 
learned Judges goon to say:— Tho suit is, 
therefore, good as a suit for contribution, but 
the first defendant must be allowed to show, 
if he can, that on.a settlement of ac- 
counts, the amount payable by him 
as contribution is wiped out or reduced.” 
The principle underlying this ruling applies 
with all its force to the present case and [ 
have not the slightest hesitation in holding 
that the suit in its present form does lie and 
is cognizable by the Small Cause Court. I 
may point out that after the decision of the 
- Court below, the plaintiff went to the Muusif 
and there he was met with the plea that the 
Munsif had no jurisdiction. The Court upheld 
the plea and the Appellate Court also upheld 
it, so that it has clearly been decided between 
the parties that the suit would not lie in the 
ordivary Civil Court, but will liein the Small 
Cause Court. In my opinion, that decision 


is correct and as the Court below has wrongly 
(1) 9 B. H.C. R. 39. 
(2) 3 Ind. Cas, 486; 32 M, 203; 4 M. L. T. 475, 
(3) 28 M, 344, 
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declined to exercise jurisdiction, F allow the 
application, seb aside the decree of the Court 
below and direct that Court to re-admit the 
suit on its original number and decide it on 
the merits. The applicant will have the 
costs of this application in any event. 
Application allowed. 


PUNJAB CHIEF COURT. 
First Civit Apprat No. 748 op 1911, 
Jane 11, 1913. 
Present:— Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
Musammat MASHKURUNISSA AND OTHERS 
— Derenpants—APPELLANTS 
versus 
HASHMATULLAH, AND orners—PLAINTIETS 


— RESPONDENTS. 

Partition swit—Separation of shares of defendants — 
Court Fees Act (VII of 1870), Sch. If, Art. 17, el. VI— 
Applications for separation of shares by defendants to be 
stamped—dAppeal from preliminary decree—Court. 
fee, 

Two members of a Muhammadan family sued the 
other members thereof for partition of joint pro- 
perty. The plaintiffs’ shares in the property were 
admitted by defendants. 

In the course of the trial, the Court ordered that 
such of the defendants, as desired to have their shares 
separated off, must put in applications bearing Coart- 
fees on the valuation of the respective shares claimed 
by them. Some defendants complied with the order 
but the appellants (defendants) did not, Upon this, the 
Court passed a preliminary decree in favour of the 
two plaintiffs and such defendants as had complied 
with its order, allotting to them their respective shares 
in the property. The appellants (defendants , who 
had not complied with the Court’s order, appealed 
to the Chief Court from the said preliminary decree 
and affixed only a ten rupee stamp to the memo- 
randum of appeal: 

Held, (1) that, as the appellants objected in appenl 
only tothe order by which the lower Court had 
directed the defendants to put in properly stamped 
applications if they wished to have their respective 
shares separated off by the Court, the memorandum 
of appeal was properly stamped with a Court-fee of 
Rs. 10 under Schedule II, Article 17, clause VI of the 
Court Fees Act; 

(2) that the lower Court’s order requiring the 
defendants to putin properly stamped applications 
was correct. 

Murarrao v. Sitaram, 23 B. 184, relied upon, 


First appeal from the preliminary decree 
for partition passed by the District Judge, 
Delhi, dated the 24th April 1911, disallowing 
objections of defendants. 
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Sheikh Umar Bakhsh, for Khawaja Kamal- 
ud- Din, for the Appellants. 

JUDGMENT.—This is: a first appeal 
from a preliminary decree passed by tho 
District Judge of Delhi in a suit for 
partition of joint property brought by two 
of the ‘members ofa Muhammadan family 
against the other members thereof. The 
appellants before us are Musammat Mashkur- 
un-Nissa, defendant No, 3, Iqrarullah, de- 
fondant No. 8, and Iftikharullah, defendant 
No. 9 (see the pedigree printed at page 5 
of the paper-book). So far as the two 
plaintiffs are concerned, their respective 
shares in the joint family property have 
been admitted throughout this litigation 
and the present appeal has no reference to 
those shares at all. 

It appears from the record that on the 
12th of February and 17th of March 1909, 
certain pleas were filed by the Pleader for 
the present appellants in which certain 
technical objections were raised as to mis. 
joinder and non-joinder of parties, insuffi- 
ciency of the Court-fee stamp affixed to the 
plaint and as to certain other minor matters 
which are not now in dispute. In the course 
of the trial, a question arose as to whether 
the defendants could have their respective 
shares in the joint property divided off and 
allotted to them without paying the 
proper Court-fees in respect of the values 
of these shares and on the Yth March 
1911, the WListrict Judge decided, follow- 
ing Murarrao v. Sitaram (1), that such 
of the defendants as wanted to 
have their shares separated off in these 
proceedings must put in properly stamped 
applications by the next hearing, the 
applications to state the precise shares 
claimed with their correct valuation for 
purposes of Court-fee. On the 12th of 
April 1191, Sibghatullah, defendant No. 1, 
and Ram Singh, assignee of the share of 
Shafqatullah, defendant No. 2, who was hime 
` self the transferee of the. share of Musammat 
Imtiyaz un-Nissa (widow of Azmatullah), 
defendant No. 5, put in duly stamped appli- 
cations asking tbat their respective shares ba 
divided off; but no such application was put 
in by or on-behalf of the present appellants, 
defendants Nos. 8, 8 and 9. On the 12th 
April, the District Judge passed an order to 


(1) 28 B. 184. 
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tha effect that the plaintiffs and the defend; 
ants other than Sibghatullah and Ram Singh 
should file their written replies to the appli- 
cations of the last mentioned defendants 
unless they admitted the alleged rights of 
those defendants to the shares claimed by 
them in the joint property. Thereafter, the 
case came on for hearing on the 24th of 
April, but on that date nu pleas were put in 
by the present appellants objecting to thw 
shares claimed by Sibghatullah and Ram 
Singh, respectively. Tha District Judge ac- 
cordingly proceeded to judgment, and passed 
a preliminary decree in favour of the two 
plaintiffs and Sibghatullah and Ram Singh 
and Jaigo Mal (the two last mentioned persons 
being the assignees of Shafgatullah) allotting 
to them their respective shares in the joint 
property. It is from this preliminary decree 
that the present appeal has been preferred 
in this Court. 


The firat question for decision is whether 
the Court-fee stamp of Rs. 10, which has 
been affixed to the memorandum of appeal, is 
sufficient As the appellants do not in this 
appeal seek to establish their title to any de- 
finite share in the joint property, but simply 
object to the validity of the order of the 
District Judge, dated the 7th March 1911, 
above referred to and also urge that the pleas 
raised by the appellants as to the extent of 
the respective shares of the other defendants 
should have been dealt with by the District 
Judge, we hold that Article 17, clause VI, of 
Schedule II to the Court-Fees Act governs 
this memorandum of appeal and that a 
Court-fee of Rs. 10 has been rightly affixed 
to ib. 

On the merits of the appeal, there is no- 
thing whatever to be said for the appellants, 
The order of the District Judge, dated the 
7th of March 1911, requiring the appellants, 
along with the other defendants, to ‘put in 
properly stamped applications according to 
the values of their respective shares in the 
joint property if they wanted “those 
shares to be divided off and allotted to 
them was, in our opinion, perfectly correct 
[Murarrao v. Sitaram (1)]; and we cannot 
accede to the contention of the Pleader for 
the appellants that their shares in the pro- 
perty should have been ascertained by the 
District Judge and that the payment,of the 
Court-fee leviable in respect of those shares 
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should have been enforced only when the 
decree came to be executed by the appellants. 
It is equally futile to argue, as it has been 
argued by the appellants’ Pleader, that the 
pleas raised by the appellants as to the 
respective shares of the other defendants 
should have been dealt with by the District 
Judge, because in their pleas filed on the 
12th of February and 17th of March 1909, the 
appellants did not say one word as to what 
the shares of Musammat Allah Di, defend- 
ant No. 4, and Musammat Imtiyaz-un-Nissa, 
defendant No. 5, were, and itis the shares 
of these ladies which are now taken exception 
to before us on behalf of the appellants. The 
appellants’ Pleader in the Court below 
raised no objections tothe claim of Ram 
Singh and Jaigo Mal, assignees of Shafqatul- 
lab, who in his turn had stated during the 
earlier stages of the litigation that he was 
a transferee of the share of Musammat 
Imtiyaz-un-Nissa, and we can see no sufi- 
cient reason for remanding the case now to 
enable the appellants to re-open the whole 
case and file fresh pleas going to the root of 
the claim of either Shafqatallah.or of his 
assignees, Ram Singh and Jaigo Mal. 

We accordingly maintain the decree of the 
lower Court and dismiss this appeal. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Ssconp Civic APPBAL No. 687 or 1912. 

, February 27, 1913. 
Presené:-—Justice Sir Harry Griffin, KT., and 
Mr, Justice Chamier. 

TULSA BAI—PLAINTIEF—ÅPPELLANT 
versus 

` BHAGWAT PRASAD AND OTEERS— 

Derenpants——-RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 127, 141, 
142 —Hindu Law—Suit by daughter to recover possession 
after widow’s death. 

A suit by a Hindu daughter to recover possession 
of her father’s property after the death of her mother 
is goverued by Article 141 and nob by Article 127 or 
142 of the Limitation Act, and time begins 
to run after her mother’s death, no matter who was in 
possession of the property during the period between 
her father’s and mother’s death. 
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Second appeal from the decision of the 
District Judge of Banda, dated the Ist of 
March 1912. 

The Hon’ble Dr. Sundar Int, (with him 
Mr. L. M. Banerit), for the Appellant. 

Mr. B. E. O’Oonor (with him Mr, Banode 
Behari), for the Respondents. 

JUDGMENT.—This was a suit for posses- 
sion of property which, according to the 


plaintiff, belonged to her father Manik 
Chand. It appears that Manik Chand 
died in 1884, being at that time re. 


corded as-the sole owner of the property in 
suit. He lefttwo widows and mutation of 
names was effected in their favour. The 
survivor of the two widows, Musammut 
Dharmi, died in 1908, and the present suit 
was instituted in 1910. The first Court 
held that the suit was barred by limitation 
under Article 127 of Schedule I to the Limi- 
tation Act. It is difficult to see how that 


_ Article can be applied to the present case. On 


appeal, the District Judge held that the suit 
was barred by limitation under Article 142. 
He repelled the contention that the suit was 
governed by Article 127 of Schedule I. In 
the course of his judgment, the learned 
Judge says:—‘I find there is no evidence 
worthy of the name to prove that Manik 
Chand or his widow was ever in possession 
or that Manik Chand’s possession continued 
until his death.” Itseems to us that the 
District Judge overlooked the plead- 
ings. The plaintiff alleged that Manik 
Chand was separate owner of half the 
property. The defendants pleaded thai 
they, along with Manik Ohand, were in 
possession of the property. It has never 
been the case of the defendants that Manik 
Chand lost possession. All that they attempt- 
ed to prove was that they and Manik 
Chand were joint in estate and that they 
held possession along with Manik Chand. 
In these circumstances, we must hold that 
the relevant Article is Article 141. According 
to the now accepted view of Article 141, it 


. does not signify what persons were in 


possession between the death of Manik 
Chand and the death of surviving 
widow, Musammat Dharmi. Time began 
to run against the plaintiff from the 
death of Musammat Dharmi, As the other 
points in the case have not been decided, we 
allow the appeal, set aside the decree of the 
lower Appellate Court, and remand the case 
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to that Court to be disposed of according to 
Jaw. Costs of this appeal including fees on 
the higher scale will be costs in the cause, 


Appeul allowed; Oause remanded. 


LOWER BURMA CHIEF COURT. 
First Orvin Appean No. 89 ov 1910. 
May 22, 1912. 
Present:—Sir Charles Fox, Kr., Chief 
Judge, and Mr. Justice Hartnoll. 
VOGIAZIS—Apertuant 


versus 


PAPPADEMITRIOU—Rasponpent. 

Malicious prosecution—Reasonable and probable 
cause—"“Honest belief,’ meaning of—Malice—' Malus 
animus’—Damages calculated on magnitude of solatium 
and Court expenses. 

In order to succeed in a suit for malicious proseou- 
tion, the plaintiff must show that the defendant had 
maliciously prosecuted him without reasonable and 
probable cause. ` ` 

Reasonable and probable cause may be défined to 
be “an honest belief in the gnilt of the accused, based 
upon a full conviction founded upon reasonable 
grounds of the existence of a state of circumstances 
which, assuming them to be true, would reasonably 
load any ordinarily prudent and cautious man, placed 
in the position of the accuser, to the conclusion that 
the person charged was probably guilty of the crime 
imputed.” ; 

Bhim Sen v, Sita Ram, 24 A. 863; A. W. N. (1902) 
92, followed. 

‘There must be (1) an honest belief onthe part of 
the complainant in the guilt of the accused; (2) such 
belief must be based on an honest conviction of the exist. 
ence of the circumstances which led the accused to 
that conclusion; (3) such belief must be based 
upon reasonable grounds, that is, such grounds 
as would lead any fairly cautious man in the 
defendant's situation so to believe; (4) the circum- 
stances so believed and relied on by the complainant 
must be such as would amount to reasonable grounds 
for belief in the guilt of the accused. 


The term ‘malice’ in this form of astion is not 
to be considered in the sense of spite or hatred 
against an individual but of ‘malus animus, and as 
denoting that the party is actuated by improper and 
indirect motives. 


Bhim Sen v. Sita Ram, 24 A. 363; A. W. N. (1902) 
92, followed. 


Plaintiff should succeed where the motive of the 
defendant in instituting tho prosecution against 
the plaintif was not the furtherance of justice and 


was not only improper but actually spiteful and 
malicious, 


Damages in this description of cases are given on 
two bases, first on the ground of solatium for injury to 
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the feeling of the party prosecuted, and secondly? as a, 
‘reimbursement for legitimate expenses incurred by 
him in defending himself. In considering what should 
be allowed, the conduct of the plaintiff himself in this 
transaction which led to his prosecution may also be 
considered, 

Where the plaintif’s conduct on the day was 
far from blameless, a very small amount should be 
allowed him as solatium for his injured feelings, and 
that as to the moneys he spent, he is only entitled to be 
compensated for reasonable sums. 


Mr. N. M. Oowasjee, for the Appellant. 
Mr. Giles, for the Respondent. 


JUDGMENT. 


Tox, C. J.—It is unnecessary to recapitulate - 
the facts of the case which are set out in the 
judgment of the Original Court. There is no 
good ground for differing from the views 
of the learned Judge regarding them. 

The letter sent to the defendant on the 
13th April was, no doubt, calculated to 
aggravate him. His conduct towards the 
plaintiff's servants and his long delay in 
taking any steps to hand over the plaintiffs’ 
hides if they were in his godown were 
calculated to aggravate the plaintiff. Both 
parties lost their tempers and the results 
that followed are not unnatural. 


By the 16th April, however, the defendant 
had had sufficient time for any ordinary man 
to have recovered mental cquilibrium. On 
that day, he laid a petition of complaint 
before a Magistrate which, owing to glaring 
suppression of the real facts which the defend- 
ant was then fully aware of, was a perver- 
sion of the truth, and on this misrepresenta- 
tion, he charged the plaintiff with having 
entered his property with the intention either 
to commit an offence or to intimidate, insult 
or annoy him, and with having grossly 
insulted him without any provocation what- 
ever, by the use of filthy and abusive langu- 
age, intending or knowing it to be likely that 
such insult would cause him to break 
the public peace or to commit some offence. 

As to the charge of -house-trespass, the 
defendant knew and must have known that the 
plaintiff had gone to his godown with the 
sole object of recovering his strayed hides. 
As to the charge under section 504 of the 
Penal Code, the defendant must have known 
that all that he had on which to found the 
charge against the plaintiff of gross insult 
and the use of filthy and abusive language 
towards him, was that the plaintiff had said 
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toshim “you no gentleman” after he (the 
defendant) and Repanas had been indulging 
in excited langnage’and calling one another 
opprobrious names. If the evidence of the 
disinterested witness is correct, and there is 
no good reason for not believing it to be so, 
the defendant must also have known that the 
plaintiff had almost immediately modified his 
statement to “I don’t mean you no gentleman. 
T mean you do not act like a gentleman.” 

In order to succeed in the-suit, the plaintiff 
had to show that the defendant had mali- 
ciously prosecuted him without reasonable 
and probable cause. In Bhim Sen v. Sita Ram 
(1), the Allahabad High Court adopted the 
following definition of reasonable and prob- 
able cause. viz., “An honest belief, in the guilt 
of the accused, based upon a full conviction 
founded upon reasonable grounds of the 
existence of a state of circumstances which, 
assuming them to be true, would reasonably 
lead any ordinarily pradent and cautious 
man placed in the position of the accuser to 
the conclusion that the person charged was 
probably guilty of the crime imputed.” There 
must be (1) an honest belief of the accuser 
in the guilt of the accused; (2) such belief 
must be based on an honest conviction of the 
existence.of the circumstances which led the 
accused to that conclusion; (3) such secondly 
mentioned belief must be based upon reason- 
able grounds; by this I mean such grounds 
as could lead any fairly cautious man in the 
defendant's situation so to believe; (4) the 
circumstances so believed and relied on by 
the accuser must be such as would amount to 
reasonable grounds for belief in the guilt of 
the accused. In the same judgment, the 
following definition of the term ‘malice’ was 
adopted, v7z;— The term ‘malice’ in this 
form of action is not to be considered in the 
sense of spite or hatred against an individual, 
but of malus animus, and as denoting that 
the party is actuated by improper and indirect 
motives.” 

Applying the tests indicated in these 
definitions to the present case, I am of 
opinion thatthe requirements of law for a 
plaintiff to succeed have bean fulfilled. 

The defendant could not, on consideration, 
have honestly believed that the plaintiff had 
entered his premises with any criminal 
intent, nor could he have honestly believed, 


that under the circumstances under which the 
(1) 24 A. 363; A. W. N. (1902) 92, 


INDIAN OASES, 


181 


words were uttered the plaintiff used the 
words “you no gentleman” intending that 
they should provoke him to commit 4 
breach of the peace or to commit some 
offence. 

It is self-evident that the motive of the 
defendant in instituting the prosecution 
against the plaintiff was not the furtherance 
of justice. This is negatived by his wilful 
suppression of most material facts and his 
gross exaggeration of what the plaintiff had 
done, combined, with charging him with 
offences for which a warrant of arrest would 
be ordinarily issued by a Magistrate. 

The motive for the prosecution of the 
plaintiff appears to me to have been not 
only improper but actually spitefal and 
malicious. 

The defendant cannot shelter himself behind 
the advice of the Advocate he employed. 
Possibly if the facts stated in his petition to, 
and examination by, the Magistrate had been 
true and had been the only facts, his charges 
against the plaintiff would have been justifi- 
able, but they were not the only facts and 
were not the whole truth or anything ap- 
proaching to it. 

On the above grounds, L would allow this 
appeal, set aside the decree of the -original 
Court and grant the plaintiff a decree for 
damages. 

Damages inthis description of cases are 
given on two bases, first, on the ground of 
solitzum for injury to the feelings of the party 
prosecuted, and secondly, as a reimbursement 
for legitimate expenses incurred by him in 
defending himself. In considering what 
should be allowed, the conduct of the plaintiff 
himself in the transaction which led to 
his prosecution may also be considered. 


His conduct in allowing a lotter to go 
from his office threatening the defendant with 
the Police unless he gave up the hides at once 
was wholly unjustifiable: so was his action in 
following up the letter by going to the Police, 
although a foreigner as he is, ho may kave 
thought that the Police were the authorities 
to apply to for remedy in such a case. 


His conduct on the day was far from 
blameless, and a very small amount should 
be allowed him as solatium for his injured 
feelings. Hesays he spent a very large 
sum in defendivg himself, but he is only 
entitled to be compensated for reasonable 
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sums. His claim is an extravagantly large 
one. 

I think a deoree in his favour for Rs. 560 
with costs on that amount will be amply 
sufficient to cover the solatium for his injured 
feelings, and his reasonable expenses of de- 
fending himself. 

I would give him such decree, and his costa 
on Rs. 500 on this appeal. 

Hartson, J—I concur, ` 


Appeal. allowed, 


ALLAHABAD HIGH COURT. 
MISORLLANEOUS Rererence No. 377 or 1912. 
February 2?, 1913. 
Present:—Justice Sir Harry Griffin, Kr., and 
Mx, Justice Rafique. : 
JAIRAJ MAU—Apvpricant 
versus 
RADHA KISHAN AND anormer—Opposite 
Party, 
Emecution—Mortgage-deed notified at sale— Whether 
purchaser can subsequently plead that mortgage-deed 
was fictttious—Estoppel. 5 
A. mortgage-deed was notified at a salein exeon- 
tlon of a decree but no inquiry was made at that 
time ns to whether the deed was fictitious. The 
decree-holder himself purchased the property: ` 
Held, that the purchaser could subsequently plead 
that the mortgage-deed was fictitious, that he 
was not estopped from raising such plea unless there 
was some declaration, act, or omission on his part 
which operated as an estoppel. 
Shib Kunwar Singh v. Sheo Prasad Singh, 28 A. 
“AIB; A. W. N. (1906) 68; 3 A. L. J. 200, followed. 
Reference under Kumaun Rules. 
Mr. A. Haider, for the Applicant. 
Dr. 8. U. Banerji (with him Mr. J. M. 
Banerji), for the Respondent. 


JUDGMENT.—This is a reference made 
to this Court under the Kumaun Rules, 
Jairaj Mal, in execution of a decree against 
one Muhammad Mushtaq, applied for sale 
of certain property. In the course of the 
execution proceedings, one Radha Kishen, 
on the 19th of September 1904, put in 
an application to the effect that a mortgage 


of 14th January 1£95 bə notified at the- 


time of the sale of the property. On the 
same date, the Court executing the decree 
passed the order: “Let the mortgage be 
_ notified.” We have no information as to 
whether any inquiry tock place in that 
Court as to the genuineness of the mortgage 
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seb up by Radha Kishen. The property 
was sold and was purchased by Jairaj Mal. 
In the year 1910, Radha Kishen sued to 
recover principa) and interest of this docu- 
ment of 14th January 1895. The defendant 
No. 2, Jairaj Mal, pleaded that the mort- 
gage sued on was altogether a fictitious 
document. His defence was upheld by the 
Court of first instance which dismissed the 
plaintiff’s suit. The plaintiff appealed. The 
Court of first appeal held that, as the 
mortgage-deed of 1895 was proclaimed as 
alien on the property, Jairaj Mal cannot 
now claim that “this mortgage is to be 
as if it had never been. As he has taken 
no steps to set it aside, it seems to me 
that he is bound by it and must either 
satisfy the mortgage or suffer the land. to 
be sold.” That Court allowed the plaintiff’s 
appeal. On a further appeal by the defend- 
ant that Court upheld the decision of the 
first Appellate Court. The Commissioner 
held that “it has been rightly held that 
he (defendant) is now estopped from putting 
forward an allegation that this mortgage- 
deed is not a genuine document.” Jairaj 
Mal then petitioned the Local Government 
with the result that we have before us “this 
reference. The question, as to which our 
opinion is invited, is, whether the Commis- 
sioner was wrong in law in holding that the 
appellant was estopped in questioning the 
mortgage deed. In our opinion, on the facts 
stated, the appellant is not estopped from ques- 
tioning the mortgage-deed in suit. The 
mortgage-deed was notified in the proceedings 
of 1904 on the application of Radha Kishen. 
There was no declaration, acb or omission on 
the part of Jairaj Mal which would operate 
as estoppel. The ruling of this Court in 
Shib Kunwar Singh v. Sheo Prasad Singh (1) 
lays down that a person in the position of 
Jairaj Mal is not debarred from proving that 
the mortgage set up by the plaintiff was 
fictitious and withont consideration. This 
being our opinion on the question of law 
involved, we think that the proper course to 
be adopted iz to send the case back to the 
first Appellate Court for disposal of the 
other pleas in the appeal. We are further 
of opinion that the costs of this reference 
should be costs in the cause, and that costs 
should abide the result. 


Oase sent tack. 
(1) 28 A. 418; A. W. N. (1906) 68; 3 A. L. J. 200. 


Vol. KA) - 


INDIAN OASEB, 


168 


MOHENDAER PROSAD SINGH b, NAND PROSAD SINGH. 


CALCUTTA HIGH COURT. 
Sreconp OrviL Appear No. 1232 or 1910. 
f June 5, 1913. 
< ` Present:—-Mr. Justice Newbould and 
Mr. Justice Ray. 
MOHENDER PROSAD SINGH AND OTHERS 
—DEFENDANTS— APPELLANTS | 
versus 


NAND PROSAD SINGH AND OTHERS— 


, PLAINTIPES— RESPONDENTS. 

Limitation—Suitt filed in wrong Court on last day of 
limitation—Plaint returned three days after order 
directing return of plaint--Plaint filed in proper, Court 
on following day—Termination of proceedings-—Limita- 
tion Act (XV of 1877), 8. 14. 

A suit was filed on the last day of limitation in a 
wrong Court which passed an order on June 4, 1907, 
on the plaint directing that it should be returned for 
presentation to the proper Court. The plaint was 
actually returned to the plaintiff on June 7 and was 
filed in the proper Court on the following day: 

Held, that in a case where the final order was pro- 
mulgated on a later date than it had been signed, the 
date of promulgation should be held to be the day on 
which the proceedings ended, within the meaning of 


. Explanation I of section 14 of the Limitation Act; that 


in the present case, June 7, the date on which the plaint 
was taken back, must be taken to be the date on 
which the order was promulgated, and- that, there- 
fore, the suit was not barred. 

Abhoya Churn Chuckerbutty v. Gour Mohun Dutt, 24 
W., R. 26, distinguished. 

Bisheshar Singh v, Ram Daur Singh, A.W. N. (1887) 


_ 802, followed. 


Appeal from the decree of the District 
Judge of Saran, dated December 9th, 1909, 
affirming that of the Sub-Judge of Saran, 
dated May 26th, 1909.. 

Dr. Dwarka Nath Mitter, for the Appel- 
lants. 

Babu Lachmi Narain Singh, for the Res- 
pondents, 


JOUDGMENT.—The principal question in 
this appeal is the issue of limitation. The 
suit out of which this appeal arises was a 
title suit. The cause of action arose on the 
28th May 1895 and the plaint was filed on 
the 28th May 1907, the last day it could 
be filed. It was, however, filed in a wrong 
Court, that of a Subordinate Judge instead 
of that of a Munsif, and the Court-fee 
paid wag insufficient. The fact that it was 
filed in a wrong Court was at first over- 
looked and the plaintiffs-respondents in this 
appeal were ordered to file the deficit Court- 
fee by the 8rd June. This was done. On 
the 4th June, the Subordinate Judge passed 
an order on the plaint directing that it 


should be returned for presentation to the 
proper Court. The plaint was actually 
returned to the plaintiff on the 7th June 
and was filed in the proper Oourt, the 
Munsif’s Court, on the following day. It is 
undisputed that under the provisions of 
section 14 of the Limitation Act, the plaint- 
iïs are entitled to include the period up to 
the 4th June when the order for the return 
of the plaint was passed. On behalf of the 
appellants, it is contended that the plaintiffs 
cannot include the period between the 4th 
and 7th June. In support of this conten. 
tion, the decision in the case of Abhoya Ohurn 
Ohucherbutty v. Gour Mohun Dutt (1) is 
relied on. In that case, the order directing 
the return of the plaint was passed by an 
Appellate Court and it was held that the 
plaintiff was entitled to include the time 
during which he had been prosecuting the 
suit in the regular Courts up to the date of 
the lower Appellate Court’s judgment but 
not the time during which he waited to get 
the plaint back. This ruling has been 
considered and distinguished in the judg- 
ment of the lower Appellate Court and wa 
agree that it is distinguishable. In the 
reported case, a strong presumption arose 


.that the order for the return of the plaint, 


which was a judgment of an Appellate Court, 
was made known to the plaintiff onthe date 
the judgment was signed. In the case now 
before us, we can make no such presumption 
as the order was probably passed in 
Chambers and may have been promulgated 
on a later date than the 4th June. 

In the case of Bisheshar Singh v. Ram Daur 
Singh (2), the Allahabad High Court held, 
under circumstances somewhat similar to 
those of the present case, that the proceed- 
ings did not terminate until the plaint 
was returned. Thatcase is distinguishable 
on the ground thatthe delay in returning 
the plaint was’ clearly due to the action of 
the Court. It, however, supports our view 
that procsedings do not necessarily end 
when the final order is signed. 

In our opinion, there is nothing in the 
Weekly Reporter ruling to prevent our 
holding that in a case where the final order 
is promulgated ona later date than it has 
been signed, the date of promulgation should 


(1) 24 W. R. 26. 
(2) A. W. N. (1887) 820. 
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be held to be the day on which the pro. 
ceedings ended within the meaning of Ex- 
planation I of section 14 of the Limitation 
Act. 

The lower Appellate Court has found that 


the 7th June, the date on which the Pleader- 


-took back the plaint, must be taken to be the 

date on which the order was promulgated. 
This is a finding of fact which is binding on 
us as a Court of. second appeal. We, there- 
fore, hold that as the plaint was filed on the 
day following that on which the preceedings 
ended, the suit is not barred by limitation. 
It is also contended that the suit is barred 
by limitation because it was not instituted 
within six years from 1879 when an entry 
adverse to the plaintiff was made in the 
Record of Rights. This entry only created a 
presumption of evidence against the plaint- 
iffs and did not affect their rights. 

It is lastly contended that the lower 
Appellate Court has held that the presump- 
tion created by the entry in the Record of 
Rights has not been rebatted as regurds a 
portion of the property called the Falbaria 
property. In discussing issue No. 4, the 
learned District Judge has written in his 
e 46 " 2 
judgment: “There is no documentary evi- 
dence and the survey record is against the 
` respondents’ claim. I hold the issue for 
these reasons and those advanced by the 
Subordinate Judge against the appellants.” 
The two sentences as they stand are contra- 
dictory but a reference to the portion of the 
judgment of the Court of first instance 
which deals with this issue leaves no doubt 
in our mind that the learned District Judge 
made a mistake and wrote respondents instead 
of appellants in the first of the sentences 
quoted above. In any case, his actual finding 
is quite definite against the appellants. 

No other points were urged at the hearing 
of this appeal and we accordingly dismiss it 
with costs, 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. i 

First APPEAL From Orper No. 142 or 1912. 

March 26, 1913. 
Present:—Mr. Justice Banerjee and 
Mr. Justice Ryvea. 

HAJRA BIBI—Devenpanr—APPELLANT 
versus 

SHIAM NARAIN-—PGAINTIFE—- RESPONDENT. 

Mortgage—Subsequent purchaser of mortgaged pro- 
perty not party to swit for sale on mortgage—Oppor- 
tunity given for redemption—Redemption allowed on 
payment of proportionate amount of mortgage-money— 
Suit by auction-purchaser for possession. 

Bf. mortgaged eight itemsof his property to L. in 1895. 
In 1902 H. purckased two items of the property 
mortgaged from A. L. brought a suit on the basis of 
his mortgage in 1907 and obtained a decree. To this 
suit H. was not a party. In execution of L.’s decree, 
S. purchased the two items of the property which 
had been purchased by H. Then 8. brought a 
suit to recover possession of the properby so pur- 
chased affording H. an opportunity to redeem him on 
payment of the entire purchase-money: 

Held, (1) that the suit was rightly brought; 

(2) that H. was entitled to redeem the property 
on payment of that portion of the mortgage-money 
which was attributable to the two properties pur- 
chased by her. 

First appeal from an order of the Additional 
Judge of Moradabad, dated the 28th of May 
1912, 


Mr. Ahmed Kareem, for the Appellant. 
The Hon'ble Dr. Tej Bahadur Sapru and 
Mr. Gulzar Lal, for the Respondent. 


JUDGMENT.—This is an appeal from an 
order of remand made by the Court below. 
The facts are these:—One Mubammad Umar, 
who is the husband of the appellant, made a 
simple mortgage of eight items of property in 
favour of one Lachmi Narain on the 4th of 
September 1895. In 1902 and 1908, the 
appellant purchased two of the mortgaged 
properties. In 1907, Lachmi Narain brought 
a suit for sale upon his mortgage but did not 
make the defendant-appellant a party to the 
suit. He obtained a decree on the 6th of 
September 1907, andin execution of it he 
caused seven ont of the eight items of 
property mortgaged tobe sold by auction. 
The plaintiff, whois the brother of Lachmi 
Narain, purchased the two properties which 
had been purchased by the defendant- 
appellant in 1902 and 1903. As he did not 
obtain possession, he brought the present suit 
and prayed thatthe defendant. should be 
ordered to pay to him Rs, 1,100, the purchase. 
money paid by him in respect of the two 
properties in suit, and that inthe event of 
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her not paying the said amount, possession be 
delivered to him (the plaintiff) over the 
property purchased by the defendant. The 
Court of first instance was of opinion that the 
plaintiff shonld have brought a suit for 
contribution, and on that ground dismissed 
the suit. 

This decree of the Court of first instance 
has, in our opinion, been rightly set aside by 
the lower Appellate Court. The plaintiff 
having purchased the mortgaged property, 
which the defendant-appellant had previously 
purchased, would be entitled to possession 
of that property, unless the defendant had 
some equity in her favour which would entitle 
her to redeem the mortgage. In this case, 
the defendant ought to have been made a party 
to the suit brought by Lachmi Narain upon 
his mortgage, andas she was not afforded 
the opportunity of redeeming that mortgage, 
her right of redemption still subsists. All 
that the appellant can ask for is that she 
should be allowed to exercise that right. It 
is clear that the object of the suit is to afford 
to-her the opportunity which was not given 
to her before the auction sale at which the 
plaintiff purchased. The plaintiff was cer- 
tainly wrong in asking to be paid the full 
amount of consideration paid by him for 
his purchase. The lower Appellate Court 
has rightly pointed out that the defendant is 
only liable for that portion of the mortgage- 
money which is attributable to the two 
properties purchased by her, and if she pays 
that amount, the plaintiff would not be 
entitled to obtain possession of the property, 
but if she does not pay it, the plaintiff would 
clearly be entitled to the possession which 
he seeks. The purchasers of the other pro- 
perties were not necessary parties to the suit, 
inasmuch as they have acquired a clear title 
to those properties, The plaintiff’s brother, 
the original decree-holder, was also not a 

necessary party to the suit. The preliminary 
ground upon which the Court of first in- 
stance dismissed the suit was untenable and, 
therefore, the lower Appellate Court was 
justified in remanding the case to the Court 
of first instance for trial on the merits. The 
learned Judge has pointed out all the matters 
which the Court ought to take into considera- 
tion. It will be the duty of the Court of 
first instance after the remand to frame 
proper issues, and give the parties an op- 
portunity of adducing evidence on the points 
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to be determined. The order of remand is, in 
our opinion, a proper order. We accordingly 
dismiss the appeal with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvin Arrear No. 422 or 1912. 
June 19, 1913. 
Present:—Mr. Justice Agnew aud 
Mr. Justice Shadi Lal, 

MUL CHAN D—DEFENDANT—ÅPLPELLANT 
versus 
UTTAM CHAND, Prarntirr, JHANGI 


RAM-—Dzerenpant—Responpent. 

Punjab Pre-emption Act (II of 1905), s. 11, Proviso 
—Whether pre-emptor should own same or any lind 
for 20 years—Pre-emplor entitled to preempt only a 
portion, whether bound to claim pre-emption of whole 
—Registration Act (XVI of 1908), £. 17 (2) (vi)— Award 
effecting partition—Registration—Interpretation, oper. 
ation and effect of award— Award binding on plaintiffs 
and defendants parties to reference. 

Under the proviso to section 11 of Act II of 1905, 
it is not necessary that the pre-emptor should own, 
and be recorded as owning, the sameland for the 
statutory period of 20 years. It is sufficient if he 
owns and is recorded as owning any land in the vil- 
lage during that period. 

A pre-emptor is not bound to claim the whole of 
the property sold if his rights of pre-emption extend 
over a portion of tie property only. 

An arbitration award in a pending case ran as 
follows:— f 

“Having set aside the old partition (that of 1892), we 
have made a new partition and a list of the property 
divided, signed by each party, has been given to each, 
The parties have accepted it, a copy is sent to you (tho 
Court). ‘Ainda hazur malik? ” 

Attached to this award were the lists, each of which 
was signed by the other parties tothe partition and 
by the arbitrators and each set forth the property 
assigned to each party: 

Held, (1) that the concluding three words “ainda 
hazur malik” did not make the award a mere report; 

(2) that the lists formed part of the award and as 
the document read as a whole with the lists was an 
award, it did not require registration. 

Bhagat Ram v. Paras Ram, 84 P. R. 1907; 184 P. L. 
R. 1908, relied upon. 

Azimat Singh v. Kalwant Singh, 71 P. R. 1906; 111 
P. L. R. 1907, distingaished, 

A valid award operates to merge and extinguish all 
claims embraced in the submission and, after it has 
been made, the submission and award furnish the 
only basis on which the rights of the parties may be 
determined. Such an awardis operative even though 
neither party sought to enforce it by suit or applica. 
tion. 

Bhajahari Saha v. Behary Lall, 33 C. 581; 40. L, J. 
162, relied upon. 


< 


-an owner by purchase in Mouza Dona. 
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An award is binding as between those plaintiffs and 
defendants who were parties to the reference and 
finally determines the rights of all those who sub- 
mitted ‘to the arbitration. 

Jadu. Nath Chowdhary v. Kailash Chundru, 2 Ind, 
Oas. 444, 37 C. 63; 10 0. L. J. 41; 14 0. W. N. 75, 
referred to. 


Second appeal from the decree of the 
Divisional Judge,- Multan Division, dated 
the 17th January 1912, reversing that 
of the District Judge, Dera Ghazi Khan, 
dated the 30th June 1911 dismissing the 
claim. 

Lala Durga Das, for the Appellants. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The following pedigree. 
table will be of service in connection with the 
points which arise in this case:— 


Unno RAM 
ATE Caine ee SOS 
Lokhu Bhan Ram Khota Hotu Sita Ram 
Ram, | Ram Ram | 


Manga Ram | | 
| Pohkar Ram. Pukhu Ram. 


| A 
Chela Ram. Atma Ram. | 





l 
Josa Ram. Ganpat. 





a ae (?) Uttam Chand, plaintiff, 

The suit was for pre-emption of 578 kanals 
6 marlas of land, situated in Mouza Dona, 
Dumra Shumah and Dumra Janubi, sold, 
according to the sale-deed for Rs. 1,938, to 
Mul Chand, defendant No. 2. 


Pre-emption is now, so far as this appeal 
is concerned, sought on the ground that 
Uttam Chand plaintiff is a proprietor in all 
three villages since the Settlement of 1872 
which the vendee is not. Theclaim is thus 
under section 12 (c), thirdly. The vendee ad- 
mits that plaintiff was a recorded owner in 
all three villages in 1872, but states that 
in two of them, wiz., Mouzas Dumra Shumali 
and Janubi he ceased to be an owner in 1907 
owing to a partition which left plaintiff no 
share in these villages. At a late stage of 
the case, proof was given that plaintiff was 
The 
first Court declined to consider the plaintiff's 
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claim on this basis and as regards the lands 
in the two Dumra villages held that Blaint- 
iff was not an owner at the date of the sale. 
The District Judge accordingly dismissed 
the suit. | 

The learned Divisional Judge admitted the 
evidence regarding plaintifi’s ownership in 
Mouza Dona thus holding him an owner in 
that estate atthe time of the sale. He 
further held that the partition put forward 
was not a final assignment of title to the 
plaintiff as between the latter and his oo- 
sharers, and heaccordingly gave the plaintiff 
a decree for pre-emption on payment of the 
market-value which he found to be Rs. 1,502. 

The first question for decision ia whether 
the plaintiff is qualified to claim pre-emption 
under the proviso to section 11 Act II of 
1905. As regards Mouza Dona, we have no 
hesitation in holding that plaintiff is so en- 
titled. Admittedly up to the time of the 
arbitration proceedings which ended in the 
award of 11th November 1907, the plaintiff 
was an owner along with the other descend- 
ants of Udho Ramin Mouza Dona and this 
ownership dates from 1872 or before. Pre- 
vious to the arbitration, however, plaintiff 
had on 5th February 1898 purchased from 
one Chokha Ram in Mouza Dona ashare in 
Band Kirarwala, the area of which works out 
to about 34 kanals. He is of the same tribe 
as the vendor in the present suit and al- 
though the land which he owned from 1872 
up to 5th February 1898 was, assuming 
for the moment that the arbitration proceed- 
ings determined his right in the ancestral 
land, different from the land, which he held 
by purchase in the village by reason of the 
sale of 5th February 1898, we hold that 
under the proviso to section 11, it is not neces- 
sary that the pre-emptor should own, and 
be recorded as owning, the same land for 
the statutory period of 20 years previous to 
the sale in respect of which pre-emption is 
sought. It is sufficient if he owns and is 
recorded as owning any land in the village 
during that period and thus possesses for the 
statutory period the agricultural status con- 
templated by the proviso. 

So far then as Mouza Dona is concerned, 
it is clear that plaintiff has a right of pre- 
emption superior to that of the vendee who 
is not an owner in Mouza Dona. 

The next question for decision is whether 


“plaintiff was at the date of the sale an 
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owper in Mouzas Dumra Shumali and Dumra 
Janubi. ` 

It appears that the descendants of Udho 
Ram partitioned their ancestral land in 1892 
and in 1907 Chela Ram and his-brother sued 
for a declaration that this partition was only 
temporary. Uttam Chand pre-emptor was 
in that suit a defendant. The matter was 
referred to arbitration and on 11th November 
1907, the arbitrators filed an award of which 
the following is a translation :— 

“ Having set aside the old partition (that 
of 1892), we have made a new partition and 
a list of the property divided, signed by 
each party, has been given to each. The 
parties have accepted it; a copy is sent to 
you (the Court) ‘Ainda hozur malih’.” 

Attached to this award, were five separate 
lists D. 8 to D 7, which clearly formed part 
of the award. Hach of these is signed by 
the other parties to the partition and by the 
arbitrators and each sets forth the property 
assigned to one of the five branches shown in 
the pedigree-table above. The first Court, 
relying ona passage in Azimat Singh v. 
Kalwant Singh (1), found that this award 
determined finally the rights of the sharers 
inter se. The learned Divisional Judge held 
that the five lists could only be used a8 
supplementing the award and that if the 
award operated to finally declare the interests 
of the parties, its registration was compulsory 
and that being unregistered the document 
‘could not be received in evidence. 

Now Counsel for respondents contends that 
this document was not an award; 

(1) because of the words ‘Ainda hazur 
malik’ at its conclusion which show that it 
was amere report tothe Court. We are, 
however, unable to accede to this contention. 

These words represent nothing more than 
the ordinary polite conclusion which is 
customary in such matters when a delegate 
submits the result of his commission to the 
Court which empowered him to carry out his 
task. The wording of the award, and the 
lists attached, which were signed by all those 
affected, show most clearly that the docu- 
ment, read as a whole, was an‘award, and did 
not, therefore, require registration. It is 
clearly exempt under section 17 (2) (vi) of 
the Indian Registration Act. Bhagat Ram v. 
Paras Ram (2). The ruling in Azimat Singh 


(1) 71 P. R. 1906; 111 P. L. R. 1907. 
(2) 84 P R, 1907; 184 P. L, R, 1908, 
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`y. Kalwant Singh (1) proceeds upon its own 


facts and we must assume thatthe learned 
Judges in that case did nob consider the 
document propounded to be an award within 
the meaning of section 17 (2) (vi). 

Counsel for respondents, however, argues 
that the award of llth November 1907 was 
not final and was not acted upon. He points 
to thé facts that no decree followed on 
the award. Since the suit in the course 
of which the award was filed was a declara- 
tory suit, having for its object a pronounce- 
ment by the Oourt that the partition of 
1892 was purely temporary, it is clear that 
no decree could follow on an award making 
a new and final partition if such it was. 
The only possible decree was a decree dis- 
missing the suit. And for this reason when 
Chela Ram applied for execution in 1908 
(Exhibit P. 19), he was rightly informed 
that there was no decree capable of execu- 
tion. Again mutation in accordance with 
the award was refused in 1909 but there is 
nothing on record to show why mutation 
was refused, except that in the case of the 
lands of one village, the parties were not 
present at the time. To say, as Pohkar 
Ram, one of the parties affected, says, 
that the partition effected by the award 
was temporary, is absurd. If- so, what 
need was there of any suit or arbitration 
at all? The lists attached to the award were 
signed by all parties affected. and when the 
award was filed in Court the representatives 
of three out of five branches were present, 
accepted the award and stated that they were 
responsible for the rest. 


The representative of a fourth branch, 
Pohkar Ram, admits as a witness in this 
case that possession was taken under the 
award, though he says, wrongly as we hold, 
that the partition was intended to be tem- 
porary only. There remains only the branch 
of the present plaintiff and he in the former 
suit maintained that the partition of 1892 
was permanent. 4 fortiori then the parti- 
tion of 1907 effected by the arbitrators must 
have been permanent since otherwise it was 
useless and meaningless. We are clear then 
that the award of the arbitrators was in- 
tended to effect a permanent partition between 
the parties. The fact that no decree followed 
on the award of the a: bitrators is immaterial 
and does not adversely affect the efficacy of 
the titles of the parties as laid_down therein 
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A valid award operates to merge and ex- 
tinguish all claims embraced in the sub- 
mission and, after it has been made, the sub- 
mission and award furnish the only basis on 
which the rights of the parties may be de- 
termined; such an award is operative even 
though neither party thought to enforce it 
. by suit or application. Bhajahard Saha v. 
Behary Lal (8). 

Again in Jadu Nath Ohowdhury v. Kailash 
Ohundra (4), where the defence raised was 
that the plaintiffs were bound by an award 
which was made upon a private reference to 
arbitration to which some of the plaintiffs and 
defendants were parties, it was held that the 
award was binding as between those plaintiffs 
and defendants who were parties to the refer- 
ence, We have no hesitation then in holding 
that the award of 11th November 1907 finally 
determined the rights of all those who 
submitted to the arbitration in the property 
concerned and although there is no evidence 
on record, beyond the recital of the award 
that possession has been assumed, to show 
whether possession was taken by the various 
sharers in accordance with the award, the 
pointis immaterial. 

After the award, the plaintiff had no rights 
of proprietorship left in the two villages 
Dumra Janubi and Dumra Shumali. He is 
accordingly not entitled to claim pre-emption 
in regard to the lands situated in these two 
villages. 

The pre-emptor is nob bound to claim the 
whole of the pruperty sold if his righta of 
pre-emption extend over a portion of the 
property only. Sardar Lall Singh v. Dewa 
Singh (5), Uttam Ohand v. Lahori Mal (6), 
Maulet Ilahi Bakhsh v. Kaki (7), Ram 
Rakha Mal v, Devi Des (8). We accordingly 
accept the appeal, set aside the decree of the 
lower Appellate Court and remand the 
case to the Divisional Judge for a finding 
on the market-value of the land in Mouza 
Dona only. The plaintiff will then be given 
a decree for pre-emption of that land on 
payment, within atime to be fixed by the 
Court, of the market price so determined. 


(8) 33 ©. 881; 40. L. J. 162, 

(4) 2 Ind. Cas. 414; 870, 63; 10 C. L, J. 41; 14.0. 
W. N. 75. 

(5) 107 P. R. 1882. 

(6) 112 P. R. 1907; 75 P. W, R. 1907. 

(7) 87 P. R. 1895. 

(8) 89 P. R, 1905; 17 P, L. R. 1906. 
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Stamp in appeal will be refunded. The 
appellant-defendant vendea will get his 
costs in this Court. Suitable orders will be 
passed by the Divisional Judge in finally 
deciding the appeal regarding all costs in 
the lower Courts. As to the cross: 
objections, No. 2 was not argued in this 
Court; No. 1 can only be disposed of when 
the market-value is decided, No. 3 has 
been dealt with in the order as to costs. 
Appeal accepted, 


ALLAHABAD HIGH COURT. , 
Second Oivi APPsAL No. 851 or 1912, 
March 25, 1913. 
Present:—Justice Sir Harry Griffin, KT., and 
Mr. Justice Ryves. 
KHAUSHHAL SINGH—Deranpant— 
APPELLANT 
tersus 
ADKARAN SINGH AND ANOTHER — 
PuaintTirrs— RESPONDENTS, 

Agra Tenancy Act (II of 1901), s. 34—Partition—~ 
Possession of land without consent of zemindar—Suit 
to recover rent. 

On partition certain khudkashtland of the defendant 
was allotted to the plaintiffs, but the former continued 
to be in possession of the land for some years after 
the partition without the consent of the latter and 
received rents from sub-tenants: 

Held, that under section 34 of the Agra Tenancy Act, 
the plaintiffs were entitled to institute a suit to re- 
cover rent at such rate as the Court might determine 
fair and equitable for the period the land had been 
in the occupation of the defendant. 

Debi Singh v. Muhammad Ismail Khan, 20 A, 296; . 
A. W. N. (1898) 38; Manni Tewari v. Rajkumar Lal, 2 
A. L. J. 1, distinguished. | 

Second appeal from the decision of the 
2nd Additional Judge of Aligarh, dated the 
28th of March 1912, 

Mr. Hamilton, for the Appellant. 

Dr. 3. N. Sen, for the Respondents, 


JUODGMENT.— Under a partition held in 
1315 Fask, certain plots were allotted to the 
plaintiffs. These plots were then in the 
occupation of the defendant as his khudkasht, 
The defendant continued in occupation until 
1318 Fasli when he was ejected. The plaint- 
iffs in the present suit seek to recover 
from the defendant the sum paid to the latter 
by certain persons holding from the defend- 
ant as his sub-tenants. In their plaint, the 
plaintiffs alleged that after the partition they 
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asked the defendant to vacate the land in 
suit; nevertheless the defendant continued 
to cultivate it without the consent of the 
plaintiffs. The Courts below decreed the 
plaintiffs’ suit finding that the defendant 
continued in occupation of the holding with- 
out consent of the plaintiffs. On appeal here 
it is contended that the provisions of section 
34 of the Tenancy Act are not applicable to 
a case like the present and that the re- 
spondents could not after the ejectment sus 
for. rent unless they could prove an agree- 
ment for payment of rant or a previous 
assessment of rent on the holding. We have 
been referred to several rulings of this 
Court, Debt Singh v. Muhammad Ismail 
Khan (1), Manni Tewari v, Rajkumar Lal (2) 
and others. Ir our opinion, none of the rulings 
quoted before us have any application to the 
present case. In the case before us the de- 
fendant was in occupation of the land in suit 
without consent of the plaintiffs and the 
latter were clearly entitled, under section 34 
of the Tenancy Act, to institute a suit to re- 
cover rent at such rate as the Court may 
determine fair'and equitable for the period 
the land had been in the occupation of the 
defendant. The appeal fails and is dismissed 
with costs including fees on the higher scale. 
f Appeal dismissed. 


(1) 20 A. 296; A. W. N. (1898) 38. 
(2) 2 A L.J. 1 


LOWER BURMA CHIEF COURT. 
First OiviL Appean No. 3 or 1912. 
September 2, 1912, - 
Present:—Mr. Justice Hartnoll and 
Mr. Justice Young. 
F. G. WILLIAMS AND otHers—APPELLANTS 
versus 


T, KING—Rusponpent. 
Contract Act (IX of 1872), ss. 134, 187—Surety 
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discharge of —Waiver of claim—Forbearance—Appeal by 
surety from decree against both principal and surety — 
Re-adding of principal— Waiver on Court's suggestion-— 
Pleader’s statement —Pswer-of-attorney not filed. 


If a Pleader is appearing with a party’s knowledge, 
consent and authority, the mere non-filing of a power. 
of-attorney would only be an irregularity and would 
not nullify the Pleader’s action or statement in Court. 
A sued B as principal debtor and Ọ as surety. As B 
could not be found, A’s Pleader made a statement in 
Court that A would waive his claim against B. Bs 
name was struck-off. Thereupon O contended that 
as the claim against B was waived the suis against 
the surety C must fail. The Oourt thereupon re- 
added B as co-defendant and after effecting substi- 
tuted service on B, passed a decree against Band C. 
C appealed against the decree: — 

Held, (1) that C could appeal against the decree 
so far as it affected his liability; 


(2) that the claim having been once dofinitely 
waived, could not be revived again; 


(3) that A had no locus pænitentiæ and could not 
got B added again, although the claim was waived at 
the suggestion of the Court as A was not 
bound to follow the suggestion. The mere forbear- 
ance contemplated in section 134 of the Contract Act 
does not extend to actual waivery which has the 
effect of discharging the principal. Forbearance 
means something short of waiver. 


Appeal against the decree and judgment of 


the District Court of Amherst, in Sait No. 188 
of 1910, dated the 17th November 1910, 


FAOCTS.—On 20th July 1906, the District 
Court of Moulmein granted Probate of the 
Will of one James M. de Roche to one Arthur 
Abreu, an executor named in the Will. It 
was subsequently revoked as being void by 
the Chief Court by its order dated &th 
November 1909. Letters of Administration 
to the estate of the deceased were then 


‘granted to Mrs. Cecilia King (deceased's 


sister), who applied to the District Court to 
call on Arthur Abreu to deliver up the 
Probate, to order him and his three sureties 
“(the present appellants) to deliver the assets 
of the estate to her under the terms of the 
surety-bond executed by them and failing 
that to assign the bond to her to enable her 
to sue upon it. Arthur Abreu could not be 
found. The three sureties were duly served 
and the bond was assigned to Mrs. King by 
the District Judge. 


Mrs. King brought this suit on 16th Sep- 
tember 1910 for the recovery of Rs. 1,000 
from Arthur Abreu and his sureties as being 
the damages done to the property of the 
deceased by alienation and waste by the said 
Arthur Abreu. í 


$ 
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After attempt had been made to serve 
Arthur Abreu and it had been found that he 
had absconded and there was no chance of 
finding him, the  plaintiff-respondent’s 
Advocate told the Judge that he would waive 
claim against the principal and would only 
obtain decrees against the sureties. The 
Advocate for the appellants in the Court 
below then contended that as the plaintiff 
waived herclaim against the principal, the 
case against the sureties must also fail under 
section 134 of the Indian Contract Act. He 
alao cited the case of Maung Pyo Tha v. Ko 
Min Pyu (1) in support of his argument. 


The District Judge thought it wiser to 
have Abreu added again as co-defendant and 
in default of appearance after service had 
„been effected by substituted service to 
proceed against him ex parte. He, therefore, 
ordered that Abreu be added as a defendant 
again, 


The sureties then appealed against this 
order contending that the District Judge had 
no power of reviving the right against the 
sureties which the plaintiff;respondent had 
lost by having waived her right against the 
principal. ; 


. Mr. Giles, for the Appellants. 
Mr. MeDonneil, for the Respondent. 


JUDGMENT. 


HARTNOLL, J.—The one point to be decided 
in this appeal was whether the respondent 
by her Counsel waived her claim against the 
principal, the first defendant, Arthur Abreu, 
and whether such waiver had discharged 
the other defendants, who are the present 
appellants and who are Abreu’s sureties, 
The entry on the diary relating to the waiver 
is under date October 11, 1910, and is to 
the following effect: “Maung Po Yin Si 
says first defendant cannot be found and he 
will waive claim against him.” It is argued 
that the words used are ‘will waive” and 
not “has waived.” So that there has been 
no waiver. The affidavit filed by Po Yin Si 
shows that there is no force in this 
argument and that respondent did waive her 
claim against Abreu. It was further argued 
that as Po Yin Si, a Pleader, filed no power, 


(1) 1 L. B. R. 150. 
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he could make no legal appearance and 80o 
could not waive the olaim against Abreu. 
No power of Po Yin Si authorising him to 
appear on behalf of respondent was 
traceable on the record, but from the 
affidavit filed, paragraph 18, it appeared that 
he was appearing with respondent’s consent 
and. knowledge, and soI am of opinion that 
the mere non-filing of a power was a mere 
irregularity and would not nullify his action. 
But apart. from that, from the same 
paragraph of the affidavit, it appears that 
respondent expressly consented to the waiver. 
It was also argued that it was only Abreu 
who could object and he had not appealed. 
I do not understand the argument. The 
appellants are parties to the decree and they 
can surely appeal against it so far as it 
affects their liability. It was urged that 
there never was any order dismissing the 
suit against Abreu so that respondent had 
locus pænitentiæ and could get Abreu added 
again. I cannot accede to this view. 
Having once definitely waived the claim, I 
do not see how it could be revived again. 
Again it is said the learned District Judge 
suggested the waiver. That was unfortunate, 
but respondent was not bound: to follow the 
suggestion. There seems little difference 
between this case and that of a parson who 
ignorantly promises to give time to the 
principal debtor without the surety’s assent, 
and so brings into operation section 135 of the 
Contract Act. It can be no answer that the 
consequences were not foreseen. The real 
point to be considered is whether the case 
should be deemed to come under the 
provisions of section 187 of the Contract Act, 
and lam in accord with the decision given 
in the case of Ranjit Singh v. Naubat (2). 
Ido not think that the mere forbearance 
contemplated in section 137 extends to actual 
waiver. It must mean something short of 
that, as actual waiver has the effect the 
legal consequence of which is the discharge 
of the principal debtor whereas in this case, 
the claim was waived against him, On the 
claim being waived, in my opinion, it would 
not be revived again, nor was it necessary 
that a decree should be at once made dis- 
missing the suit against Abreu. The effect 
of the waiver would in the ordinary course 


(2) 24 A. 504; A. W. N. (1902) 166, 
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be embodied in the decree made in the suit 
when the time came ripe for making a 
decree, i 


I would, therefore, allow fhe appeal and 
direct that as regards appellants, the suit 
stands dismissed, their names being 
expunged from the decree. I wonld also 
give them their costs in both Courts. 


Young, J.—I concur, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
MISOELLANEOUS CIVIL APPEAL No. 406 or 1912 
AND Civiu Roue No. 5356 or 1912, 
June 6, 1913, 

Present:—Mr. Justice Coxe and ` ~ 
Mr. Justice Ray. . 
JADAB CHANDRA MUKHERJEE~ 
AUOCTION-PURCHASER——APPELLANT 
versus : 
JOY GOPAL BHATTACHARYA— 
JULGMENT-DEBTOR— RESPONDENT. 


Appeal—Execution sale—Application to set aside sale 


—Sale set aside—Appeal by auction-purchaser, whether 
competent—-Civil Procedure Code (Act V of 1908), 
8. 47-—Bengal Tenancy Act (VIII of 1885), s. 178. 

An appeal by an auction-purchaser, who is an out- 
sider and not a party to the suit, against an order 
setting aside the sale on the application of a judg- 
ment-debtor under s. 178 of the Bengal Tenancy Act, 
is incompetent. 

Roghu Singh v. Misri Singh, 21 O. 825 and Hara- 
bandhu Adhikari v. Harish Chandra Dey, 3 C. W. N. 
184, relied upon, 

Chand Monee Dasya v. Santo Monee Dasya, 24 O. 
707; 1 C. W. N. 534 and Hira Lal Ghose v. Chundra 
Kanto Ghose, 3 O. W. N. 403; 26 C. 589, referred to. 

Appeal from the order of the Sub-Judge 
of Jessore, dated June 29th, 1912, affirming 
that of the Munsif of Narial, dated December 
13th, 1911. 

Babus Sarat Ohandra Roy Ohowdhurt and 
Charu Chandra Bhattacharya, for the Ap- 
pellant. 

Babu Sajani Kanta Sinha, for the Re- 
spondent. : 

JUDGMENT.—In this case, one of the 
judgment-debtors applied to set aside a sale 
partly on the ground of fraud in the publi- 
cation and conduct and partly on the ground 
that the property had been purchased by one 
of his fellow judgment-debtors. The Munsif, 
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though apparently he was not satisfied with 

the proof of service of notice, yet refused to 

set aside the sale on the ground of irregu- 

larity in publication and conduct, for this is 

the effect of his order. But he did set aside 

the sale onthe second ground,namely, that the 

real purchaser was one of the judgment- 

debtors. The auction-purchaser appealed to 

the Subordinate Judge and the Subordinate 
Judge held that no appeal lay. 

The auction-purchaser appeals to tbis 
Court. It appears to us that the current of 
authority is to the effect that no appeal lies 
in this case. In the case of Roghu Singh v. 
Misri Singh (1), it was held that no appeal 
lay from an order setting aside a sale under 
section 173 of the Bengal Tenancy Act, and 
the learned Judges held that the order in 
question could not fall under section 244, 
Civil Procedure Code, because the appellant, 
that is to say, the auction-purchaser, was an 
outsider and not a party to the suit in which 
the decree was made. Then again in the 
case of Harabandhu Adhikari v. Harish 
Ohandra Dey (2), it was held that no appeal 
lay at the instance of the auction-purchaser 
against an order setting aside asale under 
section 173 of the Bengal Tenancy Act: and 
the learned Judges remarked that “the ques- 
tion is not one between the judgment-debtor 
and decree-holder, but between persons who 
were not parties to the suit and the auction- 
purchaser, and we fail to see how such a casé 
ean be brought within the provision of sec- 
tion 244, Civil Procedure Code.” The 
learned Pleader for the appellant relies on 
the case of Ohand Monee Dasya v. Santo 
Monee Dasya (3), in which it was held ina 
similar case to this that the judgment-debtors 
can appeal: but the effect of that decision 
has been very considerably weakened by the 
unreported decision in Rule No. 2159 of 1898, 
decided on the 24th November 1898 by the 
same Judges. In that case, they say that in 
the case reported in Ohand Monee Dasya v. 
Santo Monee Dasya (8), the appellant was the 
judgment-debtor or one of the judgment- 
debtors and a party to the suit, while in 
the casein Raghu Singh v. Misri Singh (1), 
the appellant was the auction-purchaser des- 
oribed in the judgment as an outsider. The 
Jearned Judges relied on this circumstance 


(1) 21 ©. 825. 
(2) 3 0. W. N. 184. 
(3) 24 C. 707; 1 O. W. N. 534. 
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as showing that there was no real conflict 
between the case reported in Roghu Singh v. 
Misri Singh (1) and the case reported as 
Ohand Monee Dasya v. Santo Monee Dasya (3). 
It may perhaps be somewhat difficult to 
reconcile these decisions with Hira Lal Ghose 
v. Ohundra Kanto Ghose (4) and perhaps if 
the matter were res integra, we might 
hesitate in holding that in the circumstances 
of this case, no appeal would lie at the in- 
stance of the auction-purchaser, but the point 
may now be regurded as settled. 

Secondiy, it has been argued that as the 
original application was not only under sec- 
tion 173 bub was also tothe effect that the 
sale was vitiated by fraud and irregularity 
and, therefore, came within the scope of sec- 
tion 47, it must be held that an appeal lay. 
But tha portion of the petition was decided 
in the appellant’s favour and he could not 


-possibly appeal to the Subordinate Judge - 


against that portion of the order. 

We think, therefore, that the Judge was 
right in holding that no appeal lay to him, 
and that being so, this appeal must be dis- 
missed with costs, and we need not decide 
whether or not an appeal lies to us. 

We assess the hearing fee at two gold 
mohurs. 

As regards the Rale, it is contended on 
behalf of the petitioner that the order of the 
first Court ought to be set aside because the 
Court had no jurisdiction to grant this ap- 
plication when, asa matter of fact, it had 
already been decided between the parties. 
But on looking into the judgments of both 
the Courts below, we find that no mention 
of this point was ever made, and we cannot 
allow a point the determination of which 
depends almost entirely on question of fact, 
to be raised for the first time in revision, 

The Rule is accordingly discharged. 


Appeal dismissed; Rule discharged. 


(4) 30. W. N, 403; 26 0. 539. 
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LOWER BURMA CHIEF COURT 
MISCRLLANEOUS Civit Appaas No. 15 or 1912. 
September 4, 1912. y 
Present: ~Mr. Justice Hartnoll and 
Mr. Justice Young. 
S. P. L, S. VADUGANATHAN CHETTY— 
APPELLANT 
versus ` 


E. G. FOY—Responpant. 

Sale in ewecution—Adjournment by bailif without 
Court's permission a mere irregularity—No damage 
without proof of loss to judgment-debtor. 

Certain land was duly auctioned in pursuance 
of adeoree on the 26th August 1911 but the 
highest bidder only offered Re. 10,000 and the 
bailiff requested permission of the Judge to 4d- 
journ the sale. The Judge passed no orders till 
the tiffin interval, when he ordered the sale to 
proceed, The sale began at12 noon, when there 
was only one bidder, and the tiffin interval would 
not be till 2 Pp. M. The bailiff not getting 
any order from the Judge on his own authority ad- 
journed the sale till 2. ar. on the next day but one, 
being a:Monday. 

The applicant petitioned the District Judge to 
set aside the sale on the ground that it was made 
without any proclamation or proper notice to the 
intending purchasers: 

Heid, (1) that no fresh proclamation was necessary 
as the sale was adjourned for only two days; 

(2) that the case must be treated, as the 
applicant himself treated it, viz, as one of material 
irregularity, to which Order XXI, rules 69 and 90 
applied, and that there was nothing to show that 
the irregularity had caused any loss tothe appel- 
lant. 

Tassadduk Rasul Khan y. Ahmed Husain, 21 O. 66; 
201. A. 176, followed. : 


Appeal against the order of the District 
Judge, Hanthawaddy, in Civil Miscellaneous 
No. 166 of 1911, dated 4th October 1911. 


FAOTS.—On 22nd August 1910, respond- 
ent obtained a preliminary mortgage-decree 
against one Abu Zaffeer Koreishee for 
Rs. 30,000 for principal, Rs. 4,800 for inter- 
est and Rs. 13,891 for costs of the suit. 
After the decree became final after six 
months, the mortgaged property was pro- 
claimed and the auction sale was fixed on a 
Saturday at 12 noon. On that day, the 
plaintiff’s Attorney bid for the plaintiff for 
Rs. 10,000. This bid was the highest. The 
Hailiff reported to the Judge suggesting that 
the bidders were few and so the sale should 
be postponed and he postponed the sale till 
2p. Mm. But as his suggestion was not 
accepted by the Judge when he passed 
orders at tiffin time and as it was late for 
that day, the bailiff postponed the sale till 
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2 P. M. on Monday. On this oceasion, the 
pfoperty fetched Rs. 16,000. The appellant 
who was the 2nd mortgagee of the garden sold 
: has now sought to impeach the postponement 
of the sale by the bailiff without the Court’s 
permission. 3 
his application holding that the  bailiff’s 
action caused no material loss to appellant. 
Messrs. Burjorjee and Dantra, for the Ap- 
pellant. 


Messrs. Lentaigne, McDonnell and Olifton, . 


for the Respondent, 
JUDGMENT. 


Young, J.—In this case, certain land was 
duly auctioned in pursuance of a decree on 
August 26th, 1911, but the highest bidder 
only offered Rs. 10,000 and the bailiff rè- 
quested the permission of the Judge to 
adjourn the sale. The Judge passed no 
orders till the tiffin interval, when he ordered 
the sale to proceed. The sale begin at 12 
noon, there was ouly one bidder and the tiffin 
interval would not be till 2 p.m. The bailiff 
not getting any order from the Judge adjourn- 
ed the sale till 2 p.m, onthe next day 
but one, being a Monday, on. his own 
authority. ' 

The applicant petitioned the learned Jadge 
to set aside the sale on the ground that it 
was made without any proclamation or 
proper notice to the intending purchasers; 
No fresh proclamation was necessary as the 
sale was adjourned for only two days. The 
learned Judge, however, held that it was an 
irregular sale, as. indeed it was, for the 
bailiff had no power to adjourn it without 
the leave of the Court. He, however, held 
that applicant had failed to prove the neces- 
sary resultant damage to himself. I agree 
with him. On Saturday, the highest bid 
was Rs. 10,000, which, however, was only 
accepted conditionally. - On Monday, the 
property fetched Rs. 16,000. If, therefore, 
the Judge's order had been complied with 
the applicant, a 2nd mortgagee, would have 
“been in a still worse position. Before us, the 
petitioner contends that Monday’s sale was 
not a sale at all in accordance with law and 
„that there was more than a material irregu- 
larity. - 

The question, therefore, is whether the 
adjournment without leave was an irregulari- 
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ty which would vitiate the salo if damage, 
was proved or an irregularity which nullified 
the sale apart from such proof. 


The Privy Council have held a sale held 
prior to the expiration of 30 days a mere 
irregularity [Tasadduk Rasul Khan v. Ahmad 
Husain (1)], observing as follows; — “The 
decree- holder failed to comply with the full ree 
quirement of section 290 but both on principle 
and authority their Lordships are of opinion 
that the case must be treated as the respond- 
ents themselves treated it, vez, as one only 
of material irregularity. Various other 
instances of contravention of the law might 
be cited which are held to have been more 
irregularities.” It is quite evident that the 
Judge and the applicant treated this as an 
irregularity to which Order XXI, rules 69 
and 90, applied. The applicant did not ask 
that the sale might be declared void, but 
asks that it may be set aside and a re-sale 
ordered. The Judge demanded proof of 
material damage under rule 90 and the 
applicant complied without demand. The 
only defect in the procedure was that the 
bailiff, who would have had no power to 
adjourn the sale if it had been held ontside 
the Court-house, adjourned it without leave, 
though held within the Court-house which 
was a contravention of the law, The langa- 
age of the Privy Council in the case already 
cited seéms directly in point and the appeal 
must be dismissed with costs two gold mohure 
Advocate’s fee. 

HARTNOLL, J.—I concur. 


I cannot agree that the error committed 
was more than an irregularity. No fresh 
proclamation was necessary. Order XXI, rule 
69 (2). The only error was that the bailiff 
did not get the leave of the Court to sell on 
the 28th August. 

The appellant has clearly not proved that 
such irregularity occasioned him substantial 
injury. He did not even attend the sale on 
the 26th, and had no authority to bid himself, 
As he did not even attend the sale on tho 
26th, he could not have known of the order 
being passed that the sale should be proceed- 
ed forthwith. There is nothing to show 
that the irregularity has caused any loss to 
the appellant. Asa matter of fact, the price 


(1) 21 0.68; 201. A. 176. 


194 


FILLINGHAM G. T. & CAPTAIN O. D. DUNN. 


realized on the 28th was Rs. 6,000 more than 
tkat realized on the 26th, when the sale was 
conducted without any irregularity. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Orvit Rersrence No. 10 or 1913, 
June 20, 1913. 

Present: —Mr. Justice Agnew ard 
Mr. Justice Shadi Lal. 

Mr, Q. T, FILLINGHAM—Partitionsr 

versus 
Caerain O. L. DUNN—Responpswnr. 

Ctvtl Procedure Code (Act V of 1908), O. XLVI, r. 1 
—Reference—Duty of subordinate Courts —Judgment of 
Privy Council—Practice—Interest—Interest Aci (XXXII 
of 1839). 

The subordinate Courts in the Panjab are bound 
to follow the decisions of the Chief Court and are not 
competent to refer a matter to it ona question of 
Jaw which it has already decided unless the authority 
of that decision is questioned by virtue of a judgment 
of the Privy Council, 

Interest cannot be allowed on the ground that the 
debtor delayed the payment of debt due by him, unless 
there is a contract to pay interest and the conditions 
of Act XXXII of 1839 are fulfilled. 

Edulji & Co. v. McDonald, 55 P. R. 1901; Bura v. 
Malia Shah, 104 P. R. 1901; 19 P.L. R. 1902, explained 
and referred to. 

Bhanaji Raoji Khoji v, Joseph De Brito, 30 B. 226; 
7 Bom. L. R. 995, referred to. 

Case referred by the Judge, Small Cause 
Court, Lahore, through the Divisional 
Judge of the Lahore Division, with his 
No. 273 of 10th March, 1913, for orders of 
the Chief Court of the Punjab. 

ORDER.—This is a reference under sec- 
tion 113 of the Civil Procedure Code by 
the Jadge of the Small Cause Court, Lahore, 
on è point of law which is already covered 
by the authorities of this Court. Under 
Order XLVI, rule 1, a reference can only 
be made when the Court making the 
_ reference entertains a reasonable doubt, 
and it cannot be aaid that a subordinate 
Court entertains a reasonable doubt on a 
question of law which has been decided 
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by the highest Court of the Province unless 
the authority of the decision can be ques- 
tioned by virtue of a judgment of the 
Privy Council, vide Bhanaji Raoji Khoj? 
v. Joseph De Brito (1). It is the duty 
of the subordinate Oourts in this Province 
to follow the decisions of the Chief Court 
and leave the aggrieved party to move this 
Court, if so advised, to reconsider its view. 
The point involved in this reference haa 
been decided in Edulji & Oo. v. McDonald (2) 
and Bura v. Malia Shak (3). The former 
judgment is an authority for the proposition 
that interest is not allowed upon the unpaid 
price of goods sold and delivered unless 
the demand is made in accordance with 
the provisions of Act XXXII of 1839 and 
that a printed head line in a tradesman's 
bill to the effect that interest would be 
charged after a stated period of credit 
is not a demand of interest within the 
statute. The observations of the learned 
Chief Judge at page 176, which have been 
quoted by the referring Judge in his order 
as the reason for making this reference, do 
not, in our opinion, mean that when there 
is no contract to pay interest and when 
the conditions of Act XXXII 1839 are 
not fulfilled, interest can be allowed on 
the ground that the debtor had delayed | 
the payment of the debt dee by Him, They 
were intended to meet the argument of 
the plaintiff in that case that in spite of 
demand having been made as required by 
the Interest Act, the lower Court had 
not allowed interest and suggested the ground 
for refusing to exercise its discretion to 
award interest conferred upoa the Court 
by the Act, 

In Bura v. Malia Shah (8), Robertson 
and Harris, JJ., decided that interest cannot 
be allowed as damages under section 73 
of the Indian Contract Act. 

As both -the points are covered by the 
authorities of this Court, we think that 
the ‘learned Judge was not competent to 
make this reference The case will be 
returned to the lower Court with the forego- 
ing reply. 

Oase remanded. 

(1) 30 B. 226; 7 Bom. L. R. 995. 


(2) 55 P. R. 1901. < 
(3) 104 P. R. 1901; 19 P. L. R. 1902, 
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. CALCUTTA HIGH COURT. 

Seconp Cryin Appear No. 3338 or 1910. 
March 5, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 

MAGU BRAHMA -—PLANTIFE— APPELLANT 
versus 
BHOLI DASS AND orners—DerenDants— 
RESPONDENTS. 

` Registration Act (IIT of 1877), s. 50 Priority—Un.- 
registered document—Registered docwment—Notice of 
prior unregistered document—Possession not of vendor— 
Notice to purchaser—Inquiry, if not made by purchaser 
— Effect of omission. 

Section 50 of the Registration Act has no applica- 
- tion where the person who claims title under the 
subsequent registered document has notice of the title 
created by the prior unregistered document, 

Narain Chunder Chuckerbutty v. Dataram Roy, 8 C. 
597; 100. L. J. 241; Shivram v. Genu, 6 B. 515; 
Ram Autar v. Dhanauri, 8 A. 540, A. W. N. (1886) 174 
and Krishnamma v, Suranna, 16 M. 148; 3 M. L. J. 54, 
followed. 

The burden lies upon the person who alleges such 
knowledge or notice to aver it in his pleadings and 
to establish it. 

Chinnappa v. Manickavasagam, 25 M. 1, followed. 

If a purchaser or mortgagee has notice that the 
vendor or mortgagor is not in possession of the pro-~ 
perty, he must make inquiries of the person in pos- 
session, of the tenant who is in possession, and find 
out from him what his rights are, and if he does 
not choose to do it, then whatever title he acquires 
as purchaser or mortgagee, will be subject to the 
title or right of the tenant in possession. 

Hunt v. Luck, (1902) 1 Ch. 428; 71 L. J. Ch. 239; 50 
W. R. 291; 86 L. T. 68; 18 T. L. R. 265; 1S. E.C. (N.s.) 
284, Holmes v. Powell, 8 De Ge M. & G. 572; 114 R. R. 
255; 44 Eng. Rep. 510; Carroll v. Keayes, Ir. R. 8 Eq. 
97; 22 W. R. 243; Reilly v. Garnett 7 Iv. R. Eq. l; 
Radhamadhab Penkura v. Kalpataru Ram, 16 Ind. 
Cas. 811; 17 ©. L. J. 209 and Baburam Bag v. Madhab 
Chandra Pallay, 19 Ind Cas. 9, relied upoa. 

Appeal from the decree of the District 
Judge of Cuttack, dated July 25th, 1910, con- 
firming that of the Deputy Collector of 
Kendraparrah, dated January 25th, 1910. 

Babu Ram Ohandra Majumdar 
Nagendra Nath Sen, for the Appellant. 

Babus Provash Ohandra Mitra aud Sushil 
Madhab Mullick, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for rent. The land in res- 
pect of which rent is claimed, originally be- 
longed to Sankar Sarangi. The plaintiff al- 
leges that he acquired title thereto by a 
registered conveyance executed in his favour 
by the son of Sankar Sarangi on the 6th 
June 1903. The defendants were admittedly 
at the time tenants in occupation of the land 
and would prima facie be liable ‘to pay rent. 
But they contest the claim of the plaintiff on 


and 
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the allegation that on the 4th July 1889 they 
obtained a usufructuary mortgage of this 
land by an unregistered instrument and since 
then have been in possession as asufructuary 
mortgagees. On these facts, it has baen 
argued on behalf of the plaintiff-appallant 
that he has a preferential title to the land 
under section 50 of the Indian Registration 
Act, which provides that registered docu- 
ments relating to land take effect against 
unregistered documents whether such un- 
registered documents be of the same nature 
as the registered documents or not. In an- 
swer to this contention, it has been argued 
on behalf of the defendant that section 50 
of the Indian Registration Act has no ap- 
plication where the person who claims title 
under the subsequent registered document 
has notice of the title created by the prior 
unregistered document, This proposition is 
well settled and is supported by the decisions 
in Narain Ohander Ohuckerbulty v. Data- 
ram Roy(1); Shivram v. Genu (2); Ram Autar 
v. Dhanaurt (8) and Krishnamma v. Suranna 
As observed in Ohinnappı Reddi v. 
Manickavasagam Ohetty (5), the barden lies 
up:n the person who alleges such knowledge 
or notice to averitin his pleadings and to 
establish it. Consequently, the question 
arises whether the defendant has proved that 
when the plaintiff took his conveyance, he 
had notice of the usufructuary mortgage 
under which the defendants claim. 

Qn behalf of the defendants, it is contended 
that it was incumbent upon the plaintiff, at 
the time he took his conveyance, to inqnire 
into the question of possession of the pro- 
perty and if he had made such inquiry from 
the defendants, he would have found that the 
latter were in possession not merely as 
tenants but as usufructuary mortgagees. 
This raises the question whether it was 
incumbent upon the plaintiff to make any 
inquiry as to the pnssession of the pro- 
perty. Now, it cannot be disputed, as laid 
down in the case of Allen v. Seckham (6), 
that when a person purchases property where 
a visible state of things exists, which could 
not legally exist unless the property were 


subject to some burden, he is taken to have 

(1) 80. 597; 10 C. L. R. 241. 

(2) 6 B. 515. 

(8) 8 A. 540; A. W. N. (1886) 174, 

(4) 16 M. 148; 8 M. L. J. 54. 

(5) 25 M. 1. 

(6) 11 Ch: D. 790 at p. 795; 48 L. J, Ch, 611; 28 W, 
R, 26; 41 L, T, 260. 
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notice of the extent and nature of that 
burden. On this principle, it has been ruled 
that if a person is in possession, it is suffi- 
cient to put a purchaser on inquiry as to 
the nature and extent of his interest. The 
leading decisions in support of this proposi- 
tion are the judgments of Sir Richard Couch 
in the case of Monchariee vw. Kongsevo 
(7) and Hakeem Meah v. Beejoy Patnee (8). 
See also Barnhart v. Greenshielts (9); 
Juaulkissore v. Kartico Chunder Ohotiopadhya 
(10); Bhtkht Rai v. Udit Narain Singh (11); 
Kondiba v. Nuna (12); Radhamadhab v, Kal- 
prteru Roy(13). In the case before us, the de- 
fendants and not the vendors of the plaintiff 
were admittedly in occupation of the land 
at the time of the execution of the convey- 
ance in his favour; it was, consequently, iu- 
cumbent upon him to inquire under what 
title the defendants claimed to be in occupa- 
tion. This be did not do, and in justification 
of his conduct, it has been urged that he was 
entitled to assume that the defendants were 
in occupation as tenants, in other words, to 
assume that as they had entered into posses- 
sion of the land as tenants, they had not 
subsequently acquired any other title. In 
our opinion, this position cannot possibly be 
supported; the contention in fast is 
opposed to the decision of Kondiba v. 
Nana (12), which was followed in Vyan- 
kapacharya v. Yamanasani (la); this latter 
case was accepted as good law in Ram Charan 
Das v. Joyram Majhi (15). It is indisput- 
able that if a person purchases and tales 
a conveyance of an estate which he knows 
to be in the occupation of a person other 
than the vendor, he is bound by all the 
equities which the person in such ococupa- 
tion may have inthe land, for possession 
is prima facie seisin and the purchaser 
has, therefore, actual notice of a fact by 
which the property is affected and he is 
bound to ascertain the truth. [Holmes v. 
Powell (16); Oarroll v. Keayes (17); Reilly 


(7) 6 B. H. O.B. 0. C. 59. 

(8) 22 W. R. 8. 

(9) 9 Moore P. C. 18; 105 R. R. 1; 14 Eng. Rep. 204. 

(10) 21 Q. 116, 

(11) 25 A. 366; A. W. N. (1908) S1. 

(12) 27 B. 408; 5 Bom, L. R. 269. 

G3) 16 Ind. Cas, 811; 17 O. L. J. 209 at p. 214. 

(14) 10 Ind. Cas. 817; 35 B. 269; 18 Bom. L. R, 256. 

(15) 16 Ind. Cas. 825; 16 O.L.J. 185; 17 O.W.N. 10. 

(16) 8 De. Ge. M, & G. 572; 114 R. R. 255; 44 Eng, 
Rep. 510. 


(17) Ir. R.8 Eq. 97; 22 W. B. 243. 


INDIAN OASES. 


[21913 


v. Garnett (18)]. The extreme length to 
which this doctrine has been earried is 
illustrated by the decision of Eldon, L. C., 
in Daniels v. Davison (19), where it was 
ruled that the purchaser has constructive 
notice not merely of the title of the 


. tenant in occupation, but also of a contract 


into which he had entered for the purchase 
of the estate Hanbury v. Litchfield (20); 
Jones v. Smith (21). The prinaiples ap- 
plicable to cases of this description were 
explained in Hunt v. Luck (42), where 
Vaughan Williams, L. J., states the law 
in these terms: “If a purchaser or mort- 
gagee .has notice that the vendor or 
mortgagor is not in possession of the 
property, he must make inquiries of the 
person in possession, of the tenant who is 
in possession, and find out from him what 
his rights are, and, if be does not choose 
to do that, then whatever title he ao- 
quires as purchaser or mortgagee will be 
subject to the title or right of the tenant 
in possession”. This doctrine was applied 
by this Court in the cases of Radhamadhab 
Penkura v. Kulpataru Ram (18) and Baburam 
Bag v. Madhab Ohandra Pallay (23). Tested 
in the light of these principles, the claim of 
the plaintiff is manifestly unfounded and has 
been rightly negatived; he must be deemed to 
have purchased the property with notice 
of, and, consequently, subject to, the usu- 
fructuary mortgage of the defendants and 
is not entitled to claim rent from them 
as his tenants, till he has redeemed the 
usufrustuary mortgage. : 

The result is that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

(18) 7 Ir. R. Eq. 1. 

(19) 16 Ves. 249; 10 R.R. 171; 33 Eng. Rep. 979; 17 
Ves. 433; 34 Eng. Rep. 167. 

(20) 2 My. & K. 629 at p. 433; 3 L. J. Ch. 49; 39 
Eng. Rep. 1084; 39 R. R. 312. 

(21) 1 Hare 43 at p. 62; 11 L. J. Ch. 83; 6 Jur. 8; 58 
R. R. 22, 7 

(22) (1902) 1 Ch. 428; 1 S. EB. O. (x. 8.) 284; 71 L. 
J. Ch. 289; 50 W. R. 291; 86 L. T. 68; 18 T. L. R. 265, 

(28) 19 Ind. Cas. 9. 
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. PUNJAB CHIEF COURT. 

Seconp Civic Appeat No. 829 or 1912. 

June 24,1913. ’ er 
Present:—Mr. Justice Agnew and 
` Mr., Justice Shadi Lal. ` 
`” MUHAMMAD ALI AND OTABRI—PLAINTIFES 
— APPELLANTS 
versus 

JAMITA anp ISMAIL, MINOR, TAROUGH HIS 

MOTHER Musammat BEG AM—— DEFENDANTS — 


RESPONDENTS. 
Qustom — Adoption — Daughter's son — Awans of 
Bialkot District—Burden of proof. 
Among Awans of the Sialkot District the adoption 
of a daughter’s son is valid by custom. 
. The burden of proving such custom lies on the 
adopted son. 


Second appeal from .the decree of the 
Divisional Judge, Sialkot Division, dated 
the 22nd August 1911, affirming that ofthe 
Subordinate Judge, Sialkot, dated the 6th 
May 1911, dismissing plaintiffs’ claim. 

Chaudhri Nabi Bakhsh, for the Appellants. 

Mr. Nihal Ohand, for the Respondents. 


JUDGMENT.—The facts of this case are 
very simple, Jamita a Gurrae Awan of Mauza 
Sathowal, Tahsil Zaffarwal, District Sialkot, 
‘ adopted Ismail, his daughter’s son. The 
plaintiffs, who are collaterals of Jamita in 
the third degree, have filed the present suit 
for a declaration that the adoption will not 
. affect their reversionary rights. Both the 
Courts have dismissed the suit having found 
in favour of the factum and-validity of the 
adoption and the plaintiffs have come up 
here in revision, which has been admitted 
as an appeal under section 70 (1) (b) of the 
Panjab Oourts Act. The question of custom 
is the only point before us. On behalf of the 
plaintiffs Mr. Nabi Bakhsh has contended 
that the onus of proving the custom lay 
upon the adopted son and that it has not 
been discharged. The learned Pleader cited 
paragraph 37 (b) of Rattigan’s Digest of Cus- 
tomary Law, in support of the proposition that 
thegeneral presumption is against the validity 
of the adoption ofa daughter’s son among 
agriculturists. He also relied upon the entry 
in the Riwtj-i-am, which is given at page 22 
of the Customary Law of the Sialkot Districi, 
and is against the adoption of a daughter’s 
gon in the presence of the collaterals up to 
the third degres. 

Weare of opinion that the onus is, to 
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start with, upon the defendants to prove the 
validity of the adoption but we hold that it 
has been fully discharged. There are three 
judgments of the Divisional Court, Sialkot, 
in favour of the custom and though in tho 
case decided by Mr. Macauliffe on the 20th 
March 1882, the collaterals were related in 
the 7th degree. We think the cumulative effect 
of these important documents is decidedly in 
support of the contention put forward on 
behalf of the adopted son. In the judgment 
of Mr. D. ©. Johnstone, as Divisional Judge, 
dated the 16th October 1908, there is a full 
discussion of the rights of daughters and 
their sons in this tribe and the analogy 
between giftsand adoption is pointed out, 
There was in that case an exhaustive inquiry 
into custom and several judicial precedents 
were produced in support of gift to daughters 
and daughters’ sons and of the adoption 
of the latter. In 1905, Mr. Malan, as the 
Divisional Judge, Sialkot, decided, on the 
strength of judicial instances, that an Awan 
was entitled to adopt his daughter’s son and 


. dismissed the suit of the plaintiffs who were 


related in the third and fourth degree. As 
against this ovidence, the plaintiffs have rot 
produced a single instance in which a Court 
negatived the adoption of a daughter's son 
among Awans of this District. Two witnesses 
vaguely referred to two cases but copies of 
judgments were uot produced in support of 
their . allegations. 


The Rewaj-2-am contains an entry of a 
general character applicable to all the tribes 
and is not supported by instances. We 
cannot, therefore, attach much importance to 
it more especially when we find that in some 
of the reported judgments of this Court, 
the Riwaj-t-am of the District has not been 
followed. In Ranjha v. Musammat Rahim 
Bibi (1), the Chief Court found, notwithstand- 
ing the entry in the Riwaj-t-am to the 
contrary, that the custom allowed an Awin 
of the Sialkot District to mako a gift of his 
land in the presenca of collaterals. In Shah 
Muhammad v. Hasham (2), the validity of the 
adoption of a daughter’s son among Arains 
of Sialkot in the presence of a brother’s son 
was upheld though the entry in the Riw.1).2- 
am was against such adoption. In a recent 


(1) 23 P. R. 1877. 
(2) 20 P. R. 1888. 
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ruling. reported as Shahab-ud Din v. Barkati 
(3), the Hon’ble Mr. Justice Johnstone held 
that contrary to the Riwaj-i-am of 1898, it 
had been proved that among Galahriya 
Rajputs of Mauza Parel, Tahsil Zaffarwal, 
District Sialkot, the rule of succession was 
chundawand and mot pagwand. The learned 
Pleader for the plaintiffs has cited judgments 
of this Court relating to Jats of Sialkot which 
we consider are inapplicable to the present 
case. We specially asked the Pleaders of 
the parties whether they knew of any case of 
this Court in which the question of the 
adoption ofa daughter’s son among Awans 
of the Sialkot District had come up for 
discussion, and they informed us that they 
had not been able to find one. We notice 
that there are reported cases of Aw.ans of 
other Districts which throw some light upon 
the question before us. In Ali Muhammad v. 
Dulla (4), a bequest in favour of a daughter's 
son byan Awan of the Shahpur District 
was held valid in the presence of brothers. 
As regards Awans of the Rawalpindi Tahsil, 
Amir Ali v. Baggo (5) lays down that a be- 
quest of ancestral property by a sonless pro- 
prietor in favour of his daughteris valid in 
the presence of his brothers. It must not 
be forgotten that the Awans are an endoga- 
mous tribe and would, therefore, favour the 
rights of daughters and their sons. 

For these reasons, we hold, in concurrence 
with the lower Courts, that the adoption 
of Ismail by Jamita is valid according to the 
custom obtaining inthe tribe and that the 
plaintiffs’ suit must fail. The appeal is 
therefore, dismissed with costs, 


Appeal dismissed, 
(3) 14 Ind. Oas. 779;.27 P. R. 1912; 104 P. W. R. 
1912; 189 P. L. R. 1912, 
(4) 26 P. R. 1901; 65 P. L, R. 1901. 
ioe 16 P, R. 1907; 35 P. W. R. 1907; 4 P. L. R. 
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CALCUTTA HIGH COURT, 
Seconp Civin Appeat No. 748 or 1911. 
April 9, 1913. 

Present;—Sir Tiawroneo Jenkins, Kt., Chief 
Justice, and Mr, Justice Ray. 
MONOHAR PAL AND OTHERS—- DEFENDANTS 
APPELLANTS 
wersus 
ANANTA MOYHE DASYA—~Puaintire 


— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. ST Abandon. 
ment—Transfer of non-transferable holding—Entry by 
landlord—Settiement with third party—Third party's 
title. 

Section 87 of the Bengal Tenancy Act ia a special 
section and enables a landlord to exercise a cer- 
tain definite power as defined therein on the 
establishment of certain conditions. Where those 
conditions concur, the landlord can treat the holding 
as abandoned on following the procedure laid | 
down in tha section. 

Mere execution of a usufructuary mortgage might 
not be sufficient to establish abandonment. But 
where the lower Appellate Court from all the circum- 
stances of the case has held that there was a complete 
abandonment of the holding by the tenant, resulting 
in a termination of his interest, the High Court 
cannot interfere with this finding in second appeal. 

Where the tenant transferred a non-transferable 
holding and abandoned it, and the landlord settled the 
land with the plaintiff: 

Held, that the plaintiff’s title was complete and ho 


Appeal from the decree of the Third 
Sub-Judge of Dacca, dated December 28rd, 
1910, reversing that of the Fourth Munsif 
of that District, dated June 30th, 1910. 

Babus Harendra Narain Mitra and Probodh 
Ohandra Roy, for the Appellants. 

Babus Mohendra Nath Roy and Peart 
Mohun Sikdar, for the Respondent. 

JUDGMENT. f 

Jenkins, ©. J.—The plaintiff by this suit 
asks for confirmation of possession after 
the establishment of her title to the dis- 
puted land. The land at one time’ belonged 
to one Jagabandhu as an occupancy radya. 
He purported to mortgage it to defendants 
Nos. 1 and 2 for a term of nine years by 
way of an usufructuary mortgage. Defendant 
No. 3 is the Burgadar under defendants 
Nos. 1 and 2. 

The plaintiff would make out her title 
in this way:—She says that Jagabandhu’s 
interest terminated, that defendants Nos. 
4 and 5, the landlords, entered into posses- 
sion and settled the land with her, and, 
therefore, the plaintiff says, she is entitled 


-was entitled to recover. 
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to a decree against defendants Nos. 1 to 3 

who contest her right. 

It appears that prior to this suit, there 
was a proceeding under section 9 of the 
Specific Relief Act between the plaintiff 
and the contesting defendants which resulted 
in a decree in favour of the present con- 
testing defendants. That decree, however, 

_ was not executed as there was a stay of 
execution pending this suit, and the im- 
portance of this is that it furnishes an 
answer to that which is suggested on the 
part of the respondent in this case to be 
an obvious solution in her favour of the 
present litigation. It was urged on behalf 
of the plaintiff that as she is in possession 
and as defendants Nos. 1 to 3 can have 
no title inasmuch as the occupancy right 
was not transferable, therefore, there was 
an end of the suit at once. But the answer - 
to that is that had the decree under. the 
Specific Relief Act ‘been executed then the 
defendants would have been in possession, 
and it would have been, therefore, incumbent 
ou the plaintiff to make oub her right to 
the present possession; and a stay of execu- 
tion in the circumstances, I have indicated 
cannot disturb the rights of the parties. 
The problem, therefore, that we have to 
consider is whether the plaintiff has affirm- 
atively made out her title to possession,- 
and, in the circumstances to confirmation 
of possession as against the appellants-defend- 
ants, that is, defendants Nos. 1 to 3. This, 
I think, turns upon the question whether 
it is made out that Jagabandhu’s interest 
came to an end, and this must depend upon 
whether there was a complete abandonment of 
the holding by Jagabandhu resulting in a 
termination of his interest. We have been 
referred to section 87 of the Bengal Tenancy 
Act, and it has been pointed out to us that 
the conditions there prescribed have not been 
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notice to his landlord and also withoutiarrang- 
ing for payment of his rent as it falls due, 
and finally that he has ceased to cultivate 
his holding either by himself or by some 
other person. Where those conditions concur, 
the landlord can, in accordance with the 
terms of section 87, treat the holding as 
abandoned on following the procedure laid 
down in the section, but this is all subject 
to the qualification that it is open to the 
raiyat within a limited time to satisfy 
the Court that in fact he . did not 
voluntarily abandon his holding. But the 
problem that is relevant to this case is, I 
think, this, has therein fact been an abandon- 
ment of the holding? ‘That is largely and 
principally a question of fact and one on 
which the opinion of the lower Appellate 
Court must carry considerable weight when 
the matter comes before this Court in a 
special appeal. 

The judgment of the Subordinate Judge in 
this case is not as clear and as specific as it 
might have been, but there is the definite 
finding that Jagabandhu does not live in the 
village and‘further that he has not got any 
connection with the jofe in suit. What is 
the meaning of that? As I read the whole 
judgment, it means that Jagabandhu’s interest 
in the jote has ceased. Can we say that that 
is an erroneous conclusion with which we can 
interfere in second appeal P 

I was very much impressed by Mr, Haren-. 
dra Narain’s able argument and more parti- 
cularly that part of it in which he relied on tha 
fact that there were receipts in this case going 
to show that rent had been paid, andI was 
all the more impressed, because there is an 
apparent absence of consideration in the 
judgment of the Subordinate Judge of this 
matier. But I find that there is an absolute 
denial of receipt of rent by the landlord, and 
in the circumstances, 1 am not prepared to 


observed, and it was argued—though witha say thatthe learned Judge has overlooked 
full recognition ‘of the fact that there were that espect of the case. Indeed, it is difficult 
cases to the contrary,—that as the conditions to believe that he could have overlooked it, 
prescribed by section 87 were not observed, because it is one that must have been brought 
-bho landlord was not entitled to enter. That to his notice. Iquite understand that the 
is not my reading of section 87. This is a Judge may have been convinced by the 


special section which entitles a landlord to 
exercise a certain definite power defined in 
that section, on the establishment of certain 
conditions, and those conditions are that the 
raiyat has voluntarily abandoned his rə- 
- sidence, that he has done that, without due 


evidence of the landlord negativing payment 
of rent. 
~The result is that I hold thera has been 
a finding to the effect that the interest of 
Jagabandhu has come to an end, not merely 
because he created an usufructuary mortgaga 
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but on a consideration of all the circum- 
stances, I quite agree with the argument 
that was advanced before us that the mere 
execution of an usufructuary mortgage might 
not be sufficient to establish abandonment 
but that act. was one of the many dramatic 
circumstances which go to show that Jaga- 
bandhu bas mo further connection with that 
jote.. h 
The judgment of the lower Appellate 
Court, which might have been clearer, must 
be upheld and the decree of that Court 
confirming the possession ofthe plaintiff is 
confirmed with costs. 
I wish to add that one of the points urged 
before us is that the suit was defective 
because of the absence of Jagabandhu. I do 
not think that is a sound contention but at 
the same time it must be remembered that 
_ this deoree can bave no operation against 
Jagabandhu who is not a party to the Hiti- 
gation. 
Ray, J.—I agree. 
Decree confirmed. 


CALCUTTA HIGH COURT. 
Sroonp Civiu APPEAL No. 2504 ov 1911. 
May 27, 1913. 

Present:—Mr. Justice Richardson and 
Mr. Justice Newbould. 

PEARI MOHUN SEN—Puarntirr— : 
APPELLANT 
versus 
BIDHU BADAN BANERJI AND ANOTHER 
— DEFENDANTS — RESPINDENTS. 

Landlord and tenant—Pattah, construction of— 
Manurasi— Word mokarrari not wsed—Finity of rent. 

The grant of a permanent and hereditary tenancy 
at an annual rent, is not inconsistent with the con- 
struction that the rent is arent fixed in perpetuity, 
though no such term as mokarrari or istemrari is used. 

Appeal from the decree of the Special 
Judge of Hooghly, dated July 10th, 1911, 
reversing that of the Settlement Officer at 
Chinsurah, dated October 25th, 1910. 

Babus Baidya Nath Dutt and Hem Ohandra 
Mitra, for the Appellant. 

Babus Upendra Nath Ohatierjt and Samaiul 
Chandra Dutt, for the Respondents, 

JUDGMENT. —This appeal arises ont 
of proceedings taken under section 103 of 
the Bengal Tenancy Act to have fair rents 
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fixed for esrtain holdings, the two holdifigs, 
to which the appeal relates. The present 
rent of one of these two holdings is Rs. 2 
per annum and of the other Rs, 4 per 
annum. The plaintiff, whois the appellant 
before us, is the landlord and the defend- 
ants are the tenants in respect of both the 
holdings. The two-rapee holding is held 
under a patta or lease, dated the 12th 
Baisuck 1254, and the other ~ holding is 
héld under a pattah, dated the 3rd Pous 
1250. For the present purposes, the terms 
and the conditions set out in these docu- 
ments may be regarded as practically 
identical, The two-rupee holding is said 
to beon the the north of the garden house 
of the lessee, and the purposes for which 
ib was created were apparently that the 
tenants might keep the limits, and the 
boundaries of the land intact, plant trees 
and pay rent. In the case of the other 
holding, permission is given to the tenant 
to prepare a garden on the land. In both 
the documents, words are used importing 
a hereditary grant. In neither of the 
documents is the rent reserved expressly 
stated to be a rent fixed in perpetuity. 
The holdings had been entered in the Record 
of Rights prepared under Chapter X of 
the Bengal Tenancy Act as Mourasi 
Mokarrart, that is to say, as permanent, 
hereditary and transferable holdings, the rent 
of which was fixed in perpetuity. In the 
proceedings under section 106 taken at the 
plaintiff's instance, the Revenue Officer 
found that~ the status of the defendants 
in regard to these holdings was merely that 
of settled razyats and that the rent in each 
case was liable to be enhanced. The learned 
Judge, on the contrary. found, as we under- 
standthematterthat the proper inference from 
the facts was that the defendants were entitl- 
ed to claim fixity of rent as well as fixity of 
tenure oratany rate that the plaintiff had 
failed to discharge the burden cast on him by 
section 103 of the Bengal Tenancy Act to show 
that the entries in the Record of Rights were. 
wrong. He accordingly reversed the decree 
of the Revenue Officer and rejected the plain- 
tiffs’ claim. The effect was to leave the 
entries in the Record of Rights unchanged. 
In consequence, this second appeal has been 
preferred by the plaintiff. 

As to the usa made by the learned Judge 
of section 103, no doubt, where the terms- 
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and conditions of a tenancy are contained in 
a written lease, the correctness or otherwise 
of the entries relating to it in the 
Record of Rights, depend in the first instance 
on the construction of the lease, The pre- 
sumption that the entries are correct, created 
by section 103 of the Bengal Tenancy Act, 
will be sufficiently rebutted, if it is shown 
that the lease was wrongly interpreted 
by the Revenue Officer. If, however, the 
meaning of the lease be doubtful, the pra- 
sumption will still assist that party which 
relies upon the entries. In the present 
case, the learned Judge in the Court below 
appears to us to have committed no error 
of law in the modo in which he applied sec- 
tion 103. : 

Then again, apart from the effect of the 
entries in the Record of Rights, in such a case 
as the present, the burden lies, no doubt, 
in the first place on the tenant to prove 
his title to fixity of rent, [Bamasoondaree 
Dossee v. Radhika Ohowdhrain (1) and 
Nil Ratan Mandal v. Ismail Khan Mohammed 
(2)], and this observation may apply with 
special force to a ratyait holding. 

On the whole case, however, we are of 
opinion that the conclusion arrived at by the 
learned Judge should be accepted. The 
grant of a permanent and hereditary tenancy 
at an annual rent is at the least not incon- 
sistent with the constraction that the rent is 
a rent fixed in perpetuity though no such 


term as mokarrari or tstemrart may be used. > 


If it were not for the principles enunciated in 
the case of Bamasundaree Dossee v. Radhika 
Ohaudhurain (1), cited above and conserved 
by such sections as sections 6 and 30 of the 
Bengal Tenancy Act, the question whether the 
pattas impurt fixity of rent would hardly admit 
ofargument. [See the case of Satis Chunder 
Chattopadhya v. Bai Jotindra Nath Chowdhury 
(3)]. In this connection, it must not be 
forgotten that section 18 of the Bengal 
Tenancy Act recognises the existence of a 
class of riayts holding at a rent or rate of 
rent fixed in perpetuity. Even, therefore, if 
the meaning of the pattas be regarded as 
doubtful, they are, in our opinion, open to a 
construction favouring fixity of rent and that 
construction is greatly assisted and supported 

(1) 13 W. R. (P. 0.) 11; 13 M. L 4,248; 20 Eng. 


Rep. 644. 
(2) 31I. A. 149; 8 O. W. N. 895; 32 0. 61, 
(8) 7 O. L. J. 284, 


by the history of the holdings as given in 
the judgment of the Court below. In the 
year 1254, they were consolidated with three 
other holdings as to which there is now no 
dispute that the rent is fixed in perpetuity. 
The total rent, or the sum of the renta, pay- 
able for the individual holdings according to 
the pattas before us and other contemporary 
documents not before us had never since 
been changed. Not only so but after the 
year 1254 the landlord allowed the consoli- 
dated holding to be split up into two parts 
in the proportion of 10 annas to 6 annas and 
the rent payable for the whole was appor- 
tioned between the two parts in the same 
way, In our opinion, whether these two 
tenancies originated with the pattas or whe- 
ther they existed before the pattas were 
granted and were confirmed by them and 
apart from any presumption as to the cor- 
rectness attaching to the entries in the 
Record of Rights, the facts admitted or found 
(taken with the terms of the patitas) might 
well be regarded by the learned Judge as 
sufficient to discharge any burden which lay 
upon the defendants to prove fixity of rent 
and to justify the conclusion arrivedat. In 
support of.the view we take, reference may 
be made to the observations of the Privy 
Council in the case of Raja Suttosurun Ghossal 
v. Mohesh Ohunder Mitter (4). 

The appeal must, therefore, be dismissed 
with costs. i 

Appeal dismissed. 

(4) 12 M. L A, 263 at p. 268; 11 W. R. 10 (P. C.); 

20 Eng. Rep. 838, 


CALCUTTA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 295 or 1912, 
June 5, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 

RAM PADA BANDAPADHYA AND OTHERS 
— DEFENDANTS-—ÅPPELLANTS 
VETSUE 
TARINI CHARAN GHOSE AND crarrs 
PLAINTIFFS —RESPONDENTS. 

Landlord and tenaat—Non-transferable occupancy 
holding, transfer of —Title of transferee against landlord, 
iy any—Possessory title, if of any avail against landlord 
—hent decree by landlord against raiyat—If transferee 
entitled to save sale of holding by paying of decretal 
amount. 
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As against the landlord who insists upon his right 
to refuse to recognise a transfer of an occupancy 
holding which is not transferable without his consent 
and who has not so conducted himself as to be estop- 
ped from asserting that right, the transferee acquires 
nothing at all, not even the right to come in and 
save the holding from sale in execution of a decree 
for arrears of rent obtained by the landlord against 
his tenant, the transferor. Tho transferee cannot even 
attack the rent decree as fraudulent, because he has 
no locus standi to do so, nor can he assert his posses- 
sory title which is of no avail against the landlord. 


Appeal from an order of remand made by 
the District Judge of Midnapur, dated March 
14th, 1912, reversing a decree of the Munsif 
of Garbeta, dated April 21st, 1911. 

Babu Karunamoy Bose, for thé Appellants. 

Babu Brojalal Ohakravarti, forthe Respond- 
ents. , 

JUDGMENT.—The facts in this case, 30 
far as it is necessary to state them, are com- 
paratively simple. The plaintiff is the pur- 
chaser of a non-transferable occupancy hold- 
ing, of whish defendants Nos. 1 to 5 are the 
landlords. The holding was purchased by 
the plaintiff from defendant No.6. Defendants 
Nos. 1 to 5 brought a suit for arrears of rent 
against defendant No. 6 and obtained an ew 
parte decree. In the present suit, the plaintiff 
asks for a declaration that this ex parte decree 
is wholly fraudulent and illegal and for a 
further declaration that the holding is not 
liable to be sold in execution of the decree. 
The first Court dismissed the suit on the 
ground that the defendants Nos. 1 to 5 had 
refused to aceept the plaintiff as their tenant 
and that the plainti# had, therefore, acquired 
no right sufficient to support the present suit 
as a suit against the landlords. The learned 
Judge, when the suit came before him on 
appeal, took a different view. On tke 
authority of the case of Gadedhar Ghose v. The 
Midnapur Zemindary Oompany, Limited (1), 
the Judge held that the plaintiff had suff- 
cient interest to maintain the suit, The 
appellants before us are the defendants Nos. 
1 to 5. 

The contention on their behalf is that as 
against them the plaintiff has no locus standt 
at all. In our opinion, regard being had to 
the present state of the law and the autho- 
rities, that contention is well founded. The 
case on which the learned Judge relied was 
decided in the year 1908 with reference to 
the Bengal Tenancy Act as it stood before it 


` (1) 17 Ind, Cas. 126; 16 O. L. J. 141. 


was amended by Act I (B. C.) of 1907. ‘Bhe 
alteration introduced by the latter Act into 
section 170 of the Bengal Tenancy Act haa not 
been without its effect upon subsequent deci- 
sions, ‘The amendment referred to putan end 
to the old controversy whether section 310A 
of the Code of Civil Procedure of 1882 
applies to sales in execution of rent- 
decrees. Section’ 310A was expressly 
made inapplicable to such sales and with 
regard to clause 3 of sestion 170, it seems 
to be now settled that a transferee of 
the holder of a non-transferable occu- 
pancy holding ia not entitled againab 
the wishes of the landlord to come into 
Court and satisfy a decree for arrears of rent 
obtained by the latter in respect of the hold- 
ing. Authority for this will be found in the 
cases of Thomas Barclay v. Syet Hossein Ali 
Rhan (2) and Nalini Behari Roy v. Fulmani 
Dasi (3). There has been, ib is true, 
a great deal of discussion about the rights 
of persons who buy non-transferable occu- 
pancy holdings, and, no doubt, the question 
whether the transfer of a non-transferable 
occupancy holding without the landlord’s 
consent is wholly void or merely voidable 
by the landlord is still undecided. For the 
purposes of the present case, it is not necessary 
for us to deal with that broad question. lt 
is enough to say that at any rate it is now 
established that as against the landlord 
who insists upon his right to refuse to recognize 
a transfer and has not so conducted himself as 
to be estopped from asserting that right, the 
transferee acquires nothing at all, not even the 
right to come in and save the holding from sale 
for arrears of rent. Inthe existing state of 
the law and in view of the current of recent 
decisions, we are of opinion that the present 
plaintiff has, in the circumstances disclosed 
by the record, no rights sufficient to support 
the suit as a suit against the landlords of the 
holding. 

We should perhaps have stated that the 
plaintiff has been in possession since his pur- 
chase and that he has been in possession of 
the entire holding. Some reference was made 
by his learned Pleader to cases decided by this 
Court with reference to partial transfers of. 
occupancy holdings. But we are of opinion 


(2) 6 0. L. J. 601 at p. 605. 
(3) 13 Ind, Cas. 487; 15 O. L, J. 388; 160. W, N. 
421, 
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that those cases are based on a different 
prinéiple and are, therefore, distinguishable. 
If an occupancy raiyat transfers a part of 
his holding and remains in possession of the 
rest of it, he is still qua the landlord 
the tenant of the whole holding and until he 
abandons the holding or the tenancy is 
otherwise terminated the landlord, has no 
right of re-entry in respect of the whole or of 
the part. But here the entire holding has 
been transferred and the original tenant has 
entirely severed his connection with the laud. 
The transferee comes face to face with the 
landlord and unless the landlord recognises 
him, he has no valid title to remain on the 
land, * 

It is plausibly argued that the plaintiff has 
at least a possessory title and that he has, 
therefore, the right to bring this suit for the 
purpose of protecting that title from being 
interfered with by means of fraud. The 
answer to that argument is that the plaint- 
iff’s possessory title is of no avail to him as 
against the landlords. If the latter refuse 
to recognise him as their tenant, as they 
are entitled tə do and as they have done, 
he has no interest which he can set up as 
against them. Heisamere trespasser. As 
` against the landlords, it is idle for the plaint- 
iff to say that the decree obtained by them 
againat defendant No.6 was obtained by 
fraud or collusion. The laudlords have the 
right to say that, however, the decree was 
obtained, the plaintiff is not concerned. 

The appeal before us is an appeal from an 
order of remand. In the view which the 
first Court took, that Court dismissed the 
suit without entering upon the question of 
fraud, The learned Judge on appeal made 
an order remanding the case to the first 
Court in order that that question might 
be determined on the merits. In the view 
we take, the order is unnecessary and should 
be set aside. 

The result is thatthe appeal succeeds, 
The order of remand must be set aside and 
the decree of the Munsif restored. 


The defendants Nos. 1 to 5 are entitled to 


their costs throughout, 
: Appeal allowed. 


INDIAN OASES. 


203 


PUNJAB CHIEF COURT. 
Miscettannous FrrsT Appear No, 569 op 1910, 
June 25, 1913. 

Present: —Mr. Justice Rattigan and 
Mr, Justice Shah Din. 

Pandit SHAM PARSHAD—4J cpement- 
DESTOR~—A PPELLANT 
VETSBS 
RAM CHAND AND anotatr—Deoren- 
HOLDERS— RESPONDENTS, 

Civil Precedure Code (Act V of 19C8), ss. 144, 161— 
Restitution—Appeal—Inherent power—Discretion — 
Appellate Court—Revision. 

Anew parte decree for money, which was passed on 
20th June 1904, was set aside on 16th May 1903 and 
ultimately the suit was dismissed on Sth December 
1906. The decree dismissing the suit was confirmed 
by the Chief Court in October 1907. But in the 
meantime, in execution of the ew parte decree which 
had been transferred to another District, the pro- 
perty (mortgage-rights) of the judgment-debtor was 
sold on 28th May 1906, the sale was contirmed on 9th 


“July 1906. On 30th August the decree-holders with- 


drew Rs. 2,714-12 out of the sale-proceeds, and in June 
1907 ,the auction-purchaser obtained possession of 
what he had purchased. 

In April 1908, the successful judgment-debtor 
sued for recovery of possession of his mortgago rights 
and was given a decree conditional on his paying 
in Court the money which the auction-purchaser had 
paid, This was done. . 

On 7th April 1909, the judgment-debtor applied 
under section 144, Civil Procedure Code, for restitution 
from the decree-holder of the money the applicant 
had been made to pay. This application was dis- 
missed on the ground that the applicant had already 
obtained his property in restitution and that the 
application for refund of money was in effect one for 
cancellation of the condition which had been laid 
in the decree. The applicant appoaled: 

Held, (1) that the order dismissing the application 
was not appealable, inasmuch as it was not a deo- 
ree; 

(2) that, though the case was a hard one yet as the 
lower Court had refused to exercise its discretionary 
power under section 151; Civil Procedure Code, with 
all the facts before it, the Chief Court would not be 
justified to exercise its revisional jurisdiction. 


Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 28th 
February 1910, rejecting the petitioner's 
application for restitution’ to him of 
Rs. 2,714-12, from the decree-holders, Ram 
Chand and Ram Singh. 

Rai Bahadur Pandit Sheo Narain, for the 
Appellant, 

Mr, Pestonjt Dadabhoy, for the Respond- 
ents. 


JUDGMENT.—The facts of this cage are 
briefly these: —On the 18th April 1904, Ram 
Chand and Ram Singh brought a suit in the 
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Court of the District Judge, Delhi, for re- 
covery of Rs. 5,627 against Indar, Sham 
Parshad and Sheo Shankar, and on the 20th 
June 1904, the Distric Judge decreed the 
claim in full eg parte against the defendants. 
Sham Parshad, defendant, applied ‘to have 
the ex parte decree set aside. His application 
was rejected by the District Judge on the 
15th July 1904; but on appeal this Court set 
aside the ew parte decree by order dated the 
16th May 19066 and directed the District 
Judge to proceed with the case in accordance 
with law. On the merits, the suit was 
dismissed by the District Judge as against 
Sham Parshad on the 8th December 1906, 
and the decree of the District Judge was 
upheld by this Court on: the 3lst October 
1907. 

Meanwhile, the decree-holders took out 


execation of the ex parte decree of the 20th 
June 1904. The judgment-debtors were 


mortgagees of a village called Alapur in the | 


_Gorgaon District, and on an application 
of the decree-holders, the decree was trans- 
ferred for execution to the Court of the Dis- 
trict Judge, Gurgaon. On the 5th Decem- 
ber 1904, an application was made {by the 
decree-holders in the said Court for attach- 
ment of the mortgage rights of the judgment- 
debtors in the aforesaid village; but as the 
shares of two of the judgment-debtors, Indar 
and Sheo Parshad, had already been sold in 
execution of another decree, the rights of 
Sham Parshad alone were sold by auction 
on the 28th May 1906 and were purchased 
by one Ahmad Shafi, minor. The sale was 
confirmed on the 9th July 1906, and on the 
80th August 1906, the decree-holders with- 
drew Rs. 2,714.12 out of the purchase-money 
deposited in Court by the auction-purchaser. 
The auction-purchaser applied for and 
obtained possession of the share of Sham 
Parshad in Mauza Alapurin June 1907. As 
has been: stated above, the suit of Ram 
Chand ard Ram Singh had been dismissed 
on the merits by the Delhi Court against 
Sham Parshad on the 8th December 1906, 
and on appeal, the decree cf the Delhi Court 
was confirmed by this Court in October 1907. 
In April 1908, Sham Parshad instituted a 
suit in the Court of the District Judga, 
Gurgaon, against Ram ‘Chand and Ram 

_ Singh, decree-holders, and Ahmad Shafi, 

< guction-purchaser, for recovery of possession 
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of his one-third share in Mauza Alapar in 
the Gurgaon District as mortgagee. The 
District Judge dismissed the suit; but on 
appeal, the Additional Divisional Judge, 
Delhi, by order, dated the 26th March 1906, 
passed a decree in favour of Sham Parshad 
for possession of the share claimed condi- © 
tional on his depositing in Court Rs. 2,700 
for payment to the auction-purchaser, Ahmad 
Shafi, and further directed the decree-holders, 
Ram Chand and Ram Singh, to pay the 
costs of Sham Parsbad throughout. Sham 
Parshad deposited the money for payment 
to the auction-purchaser and obtained from 
the latter possession of his one-third share of 
village Alapur. 


On the 7th April 1909, Sham Parshad 
applied under section 144, Civil Proceduré 
Code, in the Court of the District Judge, 
Gurgaon, for restitution of Rs, 2,714 12 from 
the decree-holders, Ram Chand and Ram 
Singh; but thisapplication was returned by the 
District Judge for presentation in the proper 
Court, on the ground that he had no 
jurisdiction to entertain the application 
under section 144 aforesaid. On the 4th 
October 1909, the same application was 
presented by Sham Parshad in the Court ' 
of the District Judge, Delhi, but that Court 
dismissed it by order dated the 28th 
February 1910 on the ground, inter alia, 
that since the applicant Sham Parshad had 
already obtained restitution of his property - 
which bad been sold in execution of the 
ex parte decree of the. 20th June 1904, his 
application for recovery of Rs, 2,714-12-0 
from the decree-holders was in effect one 
for cancellation of the condition which was 
laid down in the decree passed in his 
favour by the Additional Divisional Judge, 
Delhi, on the 26th March 1909 and was 
not covered by the terms of section 144, 
Civil Procedure Code. , 

From the order of the District Judge, 
Sham Parshad has appealed to this Court. 
A preliminary objection has been raised 
by the learned Counsel for the respondents 
that since Sham Parshad’s application for 
restitution does not fall within the scope 
of section 144 of the Code of Civil Procedure, 
the order passed thereon by the District 
Judge does not amount to a decreee and 
that, therefore, no appeal lies to this .Court 
from the said order. We think that this 
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objection is well founded and must prevail. 
Itis clear to our minds that the only 
restitution to which the appellant was 
entitled under section 144 aforesaid was 
restitution of his one-third share in Mauza 
Alapur in the Gurgaon District, which had 
been sold in execution of the ex parte decree 
of June 1904; that restitution was made 
to him by the decree of the _ Additional 
Divisional Judge, dated the 26th March 
1909, and in accordance with that decree 
he has actually obtained possession of the 
said share. The fact that the decree of 
the 26th March 1909 was a conditional one 
under which the appellant was obliged to 
pay Rs. 2,714.12-0 to the auction-purchaser, 
Ahmed Shafi, before obtaining from him 
possession of his one-third share in the 
said village does not entitle him to apply 
under section 144 of the Code of Civil 
Procedure for recovery of the said sum 
of Rs, 2,714-12 from the decree-holders, 
Ram Chand and Ram Singh, who were 
also parties to the decree of the 
25th March 1909 and who clearly and 
admittedly are not in possession of any 
property belonging to the appellant, Sham 
Parshad. The learned Advocate for the 
appellant recognising the force of this argu- 
ment at last conceded that his client’s appli- 
cation in the Court below was not covered by 
the terms of section 144 of the Code, and 
that the order of the District Judge did not 


amount to a decree such as would be appeal- - 


able to this Court. He, however, contended 
that under section 151, Civil Procedure Code, 
the District Judge had inherent power to 
order the decree-holders, who are respondents 
before us, to refund fer the beriefit of his 
client the sam of Rs. 2,714-12.0 which they 
had withdrawn out of the purchase-money 
deposited by the auction-purchaser, Ahmad 
- Shafi, in the Court of the District Judge, 
Gurgaon, inasmuch as in withdrawing that 
amount tue decree-holders, (who knew at 
the time that the ex parte decree of the 20th 
June 1904 in execution of which Sham 
Parshad’s property had been sold had been 
set dside) had abused the process of the 
Court and it was necessary for the ends of 
justice to compel them to re pay into Court 
the money which they had improperly with- 
drawn without having any title thereto. The 


learned advocate urged that since the Dis- - 


trict Judge could have exercised his in- 
herent power under section 151 in favour 
of his client, he ought to have done sc; and 
that this Court should deal with the order 
of the District Judge on the revision side and 
pass such orders ag it thinks fit under the 
peculiar circumstances of the case. We are 
not prepared to accept this argument. The 
case is doubtless a hard one; but the District 
Judge with all the facts before him did not 
seé his way to exercise the discretionary 
power vested in him by-seation 151 of the 
Code of Civil Procedure and we certainly do 
not think that we should be justified in 
exercising our revisional jurisdiction under 
section 70 of the Punjab Courts Act so as to 
interfere with the order of the District J adge 
which, on the face of it, is not perverse or 
illegal order. 

We hold that no appeal lies to this Court 
from the-order of the Court below, and we 
decline to interfere with it on the revision 
side. The appeal is accordingly dismissed ; 
but, under all the circumstances of the case, 
we think tbat the parties should pay their 
own costs in this Court and we direct ac- 
cordingly. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 

| REGULAR Crvin Appear No. 490 or 1909. 
. December 10, 1912. 

Present:—Justice Sir Ashutosh Mookerjee, 

KT., and Mr. Justice Beachcroft. 
UPENDRA NATH NAG CHOWDHURY 

— PLAINTIWF— APPELLANT 
versus 

SURYA KANTA ROY CHOWDHURY 

AND OTHERS DEFENDANTS — RESPONDENTS. 

Limitation—Suit for rent—Previous suit for rent 
withdrawn—Deduction of time occupied in previous 
suit, if allowable~-Civil Procedure Code Act (XIV of 
1882), s. 374—Civil Procedure Code (Act V of 1908), 
O. XXII, r. 2—Bengal Tenancy Act (VIIL of 1885), 
Sch. IIT, Art. 2—Ascertainment and assessment of exress 
land— Time taken in proceedings for—If may be deduct. 
ed—Subsequent suit for arrears of rent. 

On December 21, 1908, the plaintiff brought a suit 
for arrears of rent for the period between April 12, 
1896, and September 2, 18°6 and soght to remove . 
the bar of limitation by pleading (1) that as he had 
brought a previous suit for rent which was withdrawn 
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at the appellate stage he could not have brought 
the present suit till the disposal of that suit; and 
(2) that he could not sue for the rent now in 
dispute till the amount of the rent had been ascer- 
‘tained, as rent is claimed in respect of excess land in 
the possession of the tenants and time should be 
deemed to run against him only from the date of the 
assessment: 

Held, that the fact the plaintiff brought the previous 
suit which he felt constrained to withdraw, did not 
entitle him to a deduction of the time during which 
that suit remained pending; and that as it was open 
to him to ask for ascertainment of the area 
in the actual occupation of the tenants and for re- 
covery of rent in respect thereof in one suit, he was 
not entitled to a deduction of time up to the date of 
assessment. 

Surno Moyee v. Shooshee Mokhec, 12 M. I. A. 244; 11 
W. R. (P.C.) 5; 2 B.L.R. (P.C.) 10; 20 Eng. Rep. 331 
and Rangayya Appa Rao v, Bobba Sriramulu, 27 M. 
143, distinguished. : 

Varajlal v. Someshwar, 29 B. 219; 7 Bom. L. R, 90 
and Jagannath Manjhi v. Jumman Ali Putwari, 29 
C. 247, referred to. 

Appeal from the decree of the Sub-Judge 
of 24-Pergunahs, dated September I7th, 
1908. 

Babus Shib Ohandra Palit and Biraj Mohan 
Majumdar, for the Appellant. 

Babus Hara Kumar Mitra and Sarat Ohand- 
ra Ghos», for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for arrears of rent. The 
rent is claimed for the period between the 
12th April 1896 and the 2nd September 
1896. The suit was commenced on the 21st 
December 1906. The question thus arises, 
whether the claim is barred by the Statute of 
Limitation. It has not been disputed, and it 
cannot be seriously disputed, that the case 
ig governed by Article 2 of Sckedule III of 
the Bengal Tenancy Act, and that the plaint- 
iff should have sued within three years from 
the 12th April 1897. The claim is conse- 
quently, prima facie, barred by limitation. 
But the plaintiff seeks to remove the bar of 
limitation by a two-fold argument. 

It is contended, in the first place, that the 
principle of the decision in Surno Moyee v. 
Shooshee Mokhee (1) is applicable, because 
the plaintiff brought a previous suit for rent 
which was withdrawn at the appellate stage: 
he asserts that he could not have brought 
the present suit for rent till the disposal of 
that case. In our opinion, the principle of 
the decision in Surno Moyee v. Shooshee Mokhee 
(1) has not the remotest application to this 


(1) 12 M. I. A. 244; 11 W. R. (P. 0.) 5; 2B, L. R, 
(P. 0.) 10; 20 Eng. Rep. 331. | 


case. As was pointed out by their Lordships 
of the Judicial Committee in Huro Pershad 
Roy v. Gopal Dass Dutt (2), the right of the 
plaintiff to sue, in the case of Surno Moyee v. 
Shooshee Mukhee(1), was suspended by reason 
of a putni sale, the validity whereof was in 
dispute and the right of the plaintiff to 
recover rent revived only after final judicial 
determination that the putni sale was not 
valid in law. The. case before ua is of an 
entirely different description. Here the 
plaintiff brought a suit, which he felt con- 
strained to withdraw: this does not entitle 
him to a deduction of the time during which 
that suit remained pending. ‘See section 374 
of the Code of 1882 and Order XXIII, rule 2, 
of the Code of 1908. In the new suit, when 
instituted, the plaintiff is bound by the law 
of limitation in the same manner as if the 
first suit had not been instituted. [Varajlal 
Someshwar (3) ]. i 

It is cortended, in the second place, upon 
the authority of the decision of the Judicial 
Committee in Rangayya Appa Rao v. Bobba 
Sriramulu (4), that the plaintiff could not 
sue for the rent now in dispute till the 
amount of the rent had been ascertained 
because rent is claimed in respect of excess 
land in the possession of the tenants, and 
that, consequently, time should be deemed ` 
to run against the plaintiff only from the 
date of the assessment, In our opinion, the 
decision in Rungayya Appa Rao v. Bobba Sri- 
ramulu (4) is clearly distinguishable. In that 
case, it was not competent to the plaintifi to 
sue till the rent had been actually assessed 
in an appropriate statutory proceeding. In 
the case before us, as explained in Jagannath 
Manjhi v. Jumman Ali Futwari (5), it was 
open to the plaintiff to ask for ascertainment 
of the area in the actual occupation ‘of the 
tenants and for recovery of rent in respect 
thereof, The suit is thus clearly barred by 
limitation and h4s been rightly dismissed by 
the Subordinate Judge. 

The result is that the decree of the Sub- 
ordinate Jadge is affirmed and this appeal 
dismissed with costs. 


Appeal dismissed, 
(2) 9 0. 255; 12 C. L. R. 129; 9 I. A, 82, 
(3) 29 B. 219; 7 Bom. L, R. 90. 
(4) 27 M. 143 (P. C). 


(5) 29 C. 247. 
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PUNJAB CHIEF COURT. 
Seconp CIVIL APPBAL No. 816 or 1912. 
June 22, 1913. 
Present:—Mr. Justice Agnew and 
Mr. Justice Shadi Lal. 
NATHU AND OTAHERS— DEFENDANTS — 
APPELLANTS 

versus 


RAFIQ MUHAMMAD AND anorapr— 


PLAINTIFFS — RESPONDENTS. 

Custom—Alienaiion~-Pathans of Kunjoura, District 
Kar nal—Gift by husband to wife of self-acquired pro- 
perly--Gift subject to condition that it would revert to 
donor's sons in case of donee’s death—Gift valid—Con- 
dition void ~Presumption in favour of restricted power 
-Tribe included in list of agricultural tribes— 
Proof. 

Under the Muhammadan Law, a gift by a husband 
to his wife with the condition that the donee would 
have only a life-interest and that after her death 


the property would revert to the sons of the donor, is 


valid but the condition is void. 

In matters of alienation, the Pathans of Kunjpura 
- in the Karnal District are governed by Muhammadan 
Law and not by custom. 

The initial presumption in favour of a restricted 
power of alienation of ancestral property applies to 
members of agricultural tribes who are members of 
village communities. Bat where a family, though 
belonging to an agricultural tribe, has altogether 
drifted away from agriculture as its main occupa- 
tion, the presumption no longer attachesin the case 
of such a family. 


The mere fact that a tribe is included in the list of 
agricultural tribes under section 4 of the Punjab 
Alienation of Land Act is not conclusive proof that 
the tribe has adopted the general rales of Customary 
Law. 4 


Second appeal from the decree of the Divi- 
sional Judge, Ambala Division, dated the 9th 
November 1911, affirming that of the Munsif, 
lst class, Karnal, dated the 3lst July 1911, 
decreeing the claim, 

Mr. Fazl-i-Husain, for the Appellants. . 

Mr. Badr-ud-Din Kureshti, for tho- Respond- 
ents, 5 


JUDGMENT.—The fasts are briefly that 
one Abdullah Khan, Pathgn of Mauza 
Kunjpura in the Karnal District made a gift 
of th of certain non-ancestral land to his wife, 
Musammut Mania Begam, the first defendant. 
In entering up the mutation on Ist April 
1906, Abdullah expressly stated that his 
wife was to have a life-interest only and the 
land was to revert to his son after her death. 
Abdullah left a son by another wife and the 
present plaintiffs are twoof the three sons 
of that son. z 

Qn 17th February 1911, Musammat 
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Munia Begam sold the landin question to 
defendants Nos. 2 to 5. 

The plaintiffs sue for a declaration that 
Musammat Munia Begam had, under Custom- 
ary Law, no right to alienate the land and 


: that the sale was not for consideration or valid 


necessity. The defendants plead that the 
parties are governed in matters of alienation 
by Muhammadan Law not by Customary 
Law. 


The first Court found that the family was 
governed by Uustomary Law and decreed the 
claim subject to the payment of Rs. 25 she 
sum found to be for necessity. 


The learned Divisional Judge confirmed 
this finding on appeal chiefly on the grounds 
that although Abdullah and his relatives 
served in the army that fact did not in- 
dicate that the family had not adopted 
agricultural customs; that Abdullah’s act in 
restricting the gift showed that he wished the 
tribal custom to be enforced; and that, as 
Pathans in the Karnal District had been noti- 
fied as an agricultural tribe that could hardly 
have been done unless they had adopted 
agricultural customs. 


The first point to notice is that Abdullah 
Khan does not appear to belong to an 
agricultural family and thatthe land pur- 
chased by him, of which he gave }th to his 
wife, was the only land which he held. And 
he seems to have acquired this land ont of 
his earnings when in service. Kunjpura is, 
moreover, a small town which once contained 
a Municipal Committee. Two other members 
of Abdullah Khan’s family are mentioned as 
subsisting on service. Under these circum- 
stances, the case has some analogy with 
Muhammad Hayat Kkan v. Sanihe Khan (1), 
in wbich it was held that the initial pre- 
sumption in favour of a restricted power of 
alienation of ancestral property, as laid down 
in Gujar v. Sham Das (2) and as explained 
in Ramji Lal v. Tej Ram (8), applies to 
members of agricultural tribes who are 
members of village communities. Bat where 
a family, though member of an agricultural 
tribe, has altogether drifted away from 
agriculture as its main oceupation.,,..,..,.., 
and adopts service as its principal occupation, 


(1) 55 P. R. 1908; 105 P. W. R. 1908, 
(2) 107 P. R. 1887 (F. B.). 
(3) 73 P. R, 1895 (F. B.) 
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the presumption no longer attaches in the 
case of such a family. 

With regard to the fact that Pathans in the 
Karnal District have been included in the 
list of agricultural tribes under section 4 of 
the Punjab Alienation of Land Act, that is 
no conclusive proof that the tribe bas adopted 
the general rules of Customary Law— 
Jawahir Singh v. Yakub Shah (4). We notice 
further that the Fathans in the Karnal 
District are a very small tribe, since the 
Gazetteer of 1883-1884 states that they hold 
but one village in the District. 

The Riwaj-z-am of 1880 shows that Pathans, 
in answer to a question regarding the powers 
of a widow to alienate, returned the answer 
that they followed Muhammadan Law in 
such matters, The entry is not supported 
by instances and, therefore, has no very 
great value as evidence, but,~so far as it 
goes it, supports the case of the defendants. 

Certain precedents were cited in the first 
Court which were brushed aside by the 
Munsif, as having no bearing on the case. 
These are Di and D2. The learn- 
ed Divisional. Judge does not notice them. 
We think these instances distinctly lend 
support to the defendant’s plea that the 
parties are governed by the canons of 
Musalman Law. D2 was a case 
decided on llth December 1877 between 
parties who were Pathans of Kunjpura. The 
suit was, itis true, dismissed but both sides 
admitted that they were bound by their 
personal Law. In the same case, a copy 
was filed of a decision apparently between the 
same parties which proceeded upon Mu- 
hammadan Law, that was on 22ad 
March 1876. 

Again inthe case Muhammad Husain v. 
Niazi Begum, decided on 30th April 
1883, the parties were Pathans of Kunjpura; 
custom was not pleaded and the decision 
was according to Muhammadan Law. 

In the Riwaj-z-am of 1892 for the Indri 
Parganah, in which, we are informed, the 
town of Kunjpura is situate, we find no 
mention of the custom of Puthans in matters 
of alienation. This Riwaj-d-am has been 
published as Volume VIII of Punjab 
Customary Law. The argument of plaintiff- 
respondent’s Counsel, that Pathans must be 
assumed to follow the customs regarding 


(4) 5 P. R. 1906; 69 P. L. R. 1906. 
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alienation by widows set forth in this docu. 
ment although ‘they are not mentiened 
therein, has no force. 

In the judgment of the first Court, we find 
a mention of a case decided by this Court 
Civi] Appeal No. 1032 of 1881, in which the 
Shetkhs of Kunjpura were found to follow 
Customary Law. In the Riwaj-t-am of 1880, 
the Shetkhs, like the Pathans, are- recorded’ 
as following the Shara (ba mujab shariat) in 
matters of alienation by widows. From. this, 
Counsel for respondent argues that the entry 
in the Riwaj-c-am of 1880 regarding Pathans 
does not help the appellant. There is some 
force in this, bat we have already held 
above that the document in question has no 
great weight in view of the lack of instances 
supporting the entry. 

We hold that, under the circumstances set 
forth above, there was no initial presumption 
in favour of plaintiffs that the parties are 
governed by Customary Law in regard to 
the powers of a widow to alienate property 
received from a husband, especially since 
that property was self-acquired of the hus- 
band. The defendants, on the other hand, 
have produced evidence which satisfies us 
that the family is governed by Muhamma- 
dan Law. 

Under these circumstances, the gift made 
by Abdullah to the first defendant in 1906 
must be held to be valid; but the condition 
that after her eath the property should 
revert to the heirs of the donor is void— 
Wilson's Digest of Anglo Muhammadan Law, 
4th Edition, para. 318, illustration (b). It 
follows that Mussammat Munia Begam had 
a right to make the sale of February 1911 
to defendants Nos. 2 to 5 and that the 
alienation cannot be impugned by the heirs 
of the donor. 

We accordingly accept the appeal and 
dismiss the plaintiffs-respondents’ claim with 
costs throughout. 

Appeal accepted., 
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FAIZ MUHAMMAD v. EMPEROR. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


CRIMINAL Revision Petition No. 21 or 1913.. 


i March 26, 1913. 
Present: —Mr, Stanyon, A. J. O. 
FAIZ MUHAMMAD—Appricant 


vETSUS 


EMPEROR — Pacsscuror. 

Criminal Procedure Code (Act V of 1898), ss. 485, 
439, 487, 656—-Prosecution directed by Deputy Com- 
missioner—-Appeal from conviction heard by same 
officer as District Mayistrate—-Disqualification—Oonsent 
of accused—Jurisdiction — Revision—Propriety and 
legality both to be controlled by High Court. 

The words ‘try any case’ in section 556, Criminal 
Procedure ode, are wide enough to include the hear- 
ing of an appeal. 

Whether a given case falls within the provisions of 
the said section is a question of fact to be determined 
by the circumstances of each partionlar case, and, 
therefore, it‘is not safe to draw any analogy from 
the decisions in other cases, 

In cases where a Deputy Commissioner, or other 
executive head of a District or department, orders a 
prosecution, because the matter before him demands 
elucidation by judicial inquiry, section 556 would 
not be applicable. But in cases where the officer 
ordering a prosecution has satisfied his own mind that 
the accused is guilty, the section would be applicable 
and such officer should not try the acoused, 

Where a Forest Ofcer asked the ‘Deputy Commis. 
sioner of the District to administer a warning to the 
accused for having made a false report to that officer 
and the Deputy Commissioner directed prosecution of 
the accused under section 182, Indian Penal Code, on 

< the ground that he was satisfied that there was a clear 
oase of a false report deliberately made: 

Held, that under the circumstances, tha Deputy 
Commissioner was disqualified from hearing as Dis- 
trict Magistrate the accused’s appeal from a conviction 
under section 182, Indian Penal Code, inasmuch as 
such disqualification took away his jurisdiotion, and 
such defect could not be cured by consent or want of 
objection onthe part of the accused. 


If a sentence-has been passed or confirmed by a 
Court which could not legally try, or should not have 
properly tried the case, the High Court has a discretion 
to interfere in revision, In other words, the High 
Court has power to controi the propriety as well as 
the legality of a finding, sentence or order of any 

‘inferior Court. G 


Criminal revision, against the order of the 
District Magistrate, Nimar, dated the 26th 
November 1912, confirming the conviction and 
sentence passed by the Tahsildar and Magis- 
trate, 2nd Class, Harsud, dated the 30th 
August 1912. 

Dr. RB. S. Gour, for the Applicant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.—The applicant is the mukad- 

dam of a ryotwart village in the Nimar 
District. He is. bound by the rules of his 
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office to réport thefts or suspected thefts of 
wood from the Government forest contiguous to 
that village. He reported that two villagers, 
whose carts he had waylaid and detained, had 
been cutting wood from the Government 
forest clandastinely without a license. The 
Forest Department made a local investigation 
of the case as a result of which the Foresb 
Divisional Officerreported to the Deputy Oom- 
missioner that the report’ seamed to be false, 
and that as this mukaddam was in the habit of 
harassing the village people by confiscating 
their carts of wood, he might be severely 
warned. -The whole of the papers relating 
to the investigation having been sent to 
the Deputy Commissioner, he endorsed 
thereon: 

“Sub Divisional Officer, Harsud.—This may 
be considered with the case that you have 
about this mukaddam.” 


This endorsement was made on the 6th 
May 1912. Presumably the Snb- Divisional 
Officer made some report to the Deputy 
Commissioner which is not on the record. 
Bo that as it may, the Deputy Commissioner's 
reply to the Forest Divisional Officer’s demand 
that the mukaddam be warned was made on 
the 6th June 1912, in these terms:— 


“ Porest Divisional Officer—It seems to me 
clear that the mukaddam made a deliberately 
false report with the intention of getting the 
villagers into trouble. Will you please direob 
the Range Officer to lay a complaint against 
him under section 182, Indian Penal Code, 
in the Court.of the Tahsildar, Harsud.” 

In obedience to this order, the Range Officer 
laid a complaint against the present applicant 
in the Court of the Tahsildar of Harsud, and 
that Court convicted the accused and fined 
him Rs. 100 under section 182, Indian Penal 
Code. The accused appealed to the Court of 
the District Magistrate, and the appeal was 
heard and dismissed by the same officer who, 
as Deputy Commissioner, had, on his own 
initiative, ordered the prosecution in the 
above terms. The accused has now applied 
for revision, and the first objection taken 
upon his behalfis that the appeal ought not 
to have been heard by the officer who ordered 
the. prosecution. The learned Standing 
Counsel, who has strenuously opposed the 
application on other grounds, candidly admits 
the force of the first ground, and ag to it leaves 
the case in the hands of this Court, 
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The question before me is neither novel 
nor free from difficulty. Itisa problem on 
which there has been much general contro- 
versy and some conflict of judicial opinion. 
Where a Deputy Commissioner is also a 
District Magistrate, how far acts done by 
him in the former capacity operate to bar his 
jurisdiction as a Magistrate? Section 487, 
Criminal Procedure Code, 1898, does not 
apply to the present case, because, though the 
offence under section 182, Indian Penal Code, 
‘isan offence referred to in section 195 of the 
Oriminal Procedure Code, 1898, it was not 
committed before the District Magistrate or 
in contempt of his authority, nor was it 
brought under his notice as such Magistrate 
in the course of a judicial proceedizrg. The 
only section to which reference can, therefore, 
be made is section 536 of the Code last 
mentioned. The words “personally interest- 
ed” in that section have been givena vory 
wide interpretation. The illustration to the 
section makes it clear that the interest need 
not be pecuniary. | 

In Néstarind Debi v. A. O. Ghose (1), it was 
held that the words ‘try any case’ in section 
556 of the 1882 Code (now repeated in 
section 556 of the 1893 Code) were wide 
enough to inolade the hearing of an appeal. 
This interpretation was followed by Strachey, 
O.3., in In re Inayat Husain (2) and I 
concur in it, 


For the rest, I do not think that any hard 
‘and fast rule can be laid down, or should be 
adopted. Sections 435 and 439 of the 
Oriminal Procedure Code, 1898, give the 
‘High Court power to control the propriety as 
well as the legality of a finding, sentence or 
order of any inferior Criminal Court, and that 
necessarily imports a power to regulate or 
revise the proceedings leading up to any such 
finding, sentence or order, If, therefore, 
sentence has been passed or confirmed by 
a Court which could not legally try, or should 
not properly have tried the case, this Court 
has a discretion to interfere. I endorse the 
the view of the Madras High in Queen- Empress 
v. Ohencht Reddi (8), to the effect that whe- 
ther a given case falls within the provision 
of section 556, is a question of fact to be 
determined by the circumstances of each 

(1) 28 C. 44. 

(2) A. W. N. (1899) 74. 

(3) 24 M. 288. 
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particular case. Therefore, it is not safe to 
draw any analogy from the decisions in 
other cases. Hense, it is of little account 
that in Emperor v, Mohamed Shah Kamil (4), 
the above section was held to bar a District 
Magistrate from trying a case which had 
originated with him as executiye head of the 
District, while in Karim Buksh v. Emperor 
(5), the view taken was that a District 
Magistrate, who had directed the prosecution 
of an informer who had made false report 
tu the Police, was not prevented from trying 
the case himself. I think, however, with 
due respect, that the soundness of the. 
Panjab ruling seems doubtful. Ibis, how- - 
ever, permissible to assist ‘interpretation of 
the section by analogy drawn from the 
illustration given by the Legislature itself. 
The illustration runs thug: — 

A, as Collector, upon consideration of 
information furnished to him, directs the pro- 
secution of B for a breach of the Excise Lawa. 
A is disqualified from trying the case as a 
Magistrate. 

It is clear that A’s interest in the success 
of the prosecution isnot pecuniary and very 
indirectly personal. It is an official interest 
on behalf of Government, if it exists at all. 
It may only be a neutral interest, that is, a 
desire for the discovery of the truth, whether 
the accused prove to be guilty or innocent, 
I believe that in many cases, 2 Deputy Com- 
missioner, or other executive head of a 
District or department, who orders a 
prosecution, does so because the matter be- 
fore him demands elucidation by judicial 
inquiry. Where such is clearly shown to be 
the case, section 556 would not be applicable, 
But in other cases, where the officer ordering 
a prosecution has satisfied his own mind that 
the accused is guilty, then, clearly he should 
not try that accused. A great many deoi- 
sions have been. published on the point under 
consideration by all the High Courts in 
which confidence in the District Magistrate 
has been sought to be maintained with due 
regard not merely to the rights but also to 
the susceptibilities of accused persons, and to 
the claims of natural justice; but no good 
purpose would be served by ‘discussing those 
cases here. There is, however, a local case 


4) 18. L. R. 98, Or; 8 Or. L. J. 358. 
o 2 Cr. I. J. 66; 12 P. R. 1905 Cr; 74 P: D R 
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very much in point, namely that of Queen- 
Empress v. Kisan (6), where the learned 
Judicial Commissioner laid down that if the 
District Magistrate sanctioned the institution 
of proceedings under the Arms Act, ‘he was 
clearly disqualified from trying the case. 
This dictum, though obtter, was definite, and 
was supported by reference to three reported 
cases mentioned in the order. In Bhop Singh 
v. Karmoti (7), I discussed the principles 
governing such cases, and to the views there 
expounded I still adhere. 

In the present case, the District Magis- 
trate, as Deputy Commissioner, was the fons 
et origo of the prosecution. An inquiry had 
been made by the Forest Department, in 
which evidence was taken and the mukaddam 
examined. The Forest Divisional Officer 
asked only for a warning to the mukaddam. 
But the Deputy Commissioner satished him- 
self that there was a clear case of a false 
report deliberately made, and ordered the 
prosecution under a specified section in a 
specified Court. Under such circumstances, 
I am of opinion that he was disqualified from 
hearing the appeal. Such disqualification 
takes away jurisdiction: Sudhama Upadhya 
v. Queen-Hmpress (8). Therefore, the mere 
fact that the accused made no objection to 
the hearing of the appeal by the District 
Magistrate is immaterial, because consent or 
want of objestion cannot cure a defect in 
jurisdiction. 


But even if I am wrong in applying sec- 
tion 556 to this particular case, and the 
District Magistrate had jurisdiction to hear 
the appeal, I still think it was improper for 
him to do so, and to an extent which justifies ‘ 
revisional interference: Here again the 
implied assent of the accused is of no value. 
An accused is often disinclined to object to 
the Magistrate trying him for fear of setting 
upa prejudice against himself. In such 
cases, a Court is itself the best guardian of 
its own propriety; aud though I have not the 
shadow of a doubt that the District Magis- 
trate decided the appeal with due regard for 
judicial principles and every endeavour 
towards trath and impartiality, I think, with 
all due respect to him, that he ought not 
to have tried it. He probably wouid not 


(6) 9 0. P. D. R. 26. 
(7) 14 Ind. Cas. 428; 13 Or. L. J. 236; 8 N. L. R. 1. 
(8) 280. 328. 
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have done so if the question had been raised 
before him and his attention drawn to it. 
He has now been transferred to another 
District, and it is feasible to have the appeal 
re-heard and decided by the present District 
Magistrate, ` 

, For the above reasons, the jadgment of the 
late District Magistrate of Nimar, dated tha 
26th November 1912, is set aside, and tha 
case is sent back in order that the present 
District Magistrate may hear and decide the 
appeal of the applicant. 

Case remanded, 


CALCUTTA HIGH COURT. 
Criurnat Revision No. 52 or 1913. 
March 5, 1918. 

Present; —Mr. Justice Coxe and 
Mr. Justice N. Chatterjea. 
SARBA MAHTON—Paritionae 
versus 


EMPEROR—Opposits PARTY, 

Criminal Procedure Code (Act V of 1898), a. 478— 
Lodging information with Police—Report by Police that 
case false—Magistrate asking complainant to prove case 
— Order made under section 476, whether competent. 

A. lodged an information with the Police who 
reported the case to be false. The case then 
came before the Sab-Divisional Magistrate who passed 
an order to the effect that the complainant, A., was to 
prove his case on the next date. Then the Magistrate 
made an order under section 476 of aed Criminal 
Procedure Oode against 4. 

Held, that the proceedings did not come within 
any of the provisions of the Oriminal Procedure Code 
and the order under section 476 was bad. 

Moulvi Hnayat Karim, for the Petitioner. 

Babus Haradhan Ohatterjt and Gour Mohun 


Dutta, for the Opposite Party. 


JUDGMENT.—This was a Rule calling 
upon the District Magistrate to show cause 
why an order passed under section 476, 
Criminal Procedure Code, should not be set 
aside on the ground that the order was made 
without jurisdiction. 

It appears that the petitioner lodged 
information with the Police. The Police 
roported the case to be false. The case then 
came before the Sub-Divisional Magistrate 
who passed the following order: “The com- 
plainant to prove his case on the 8th October 
1912." The petitioner apparently had mado 
mo complaint to the Magistrate, 


213 


NGA PYA V, EMPEROR, 


We have allowed the learned Pleader for 


the other side to appear. But he has been 
entirely unable to show us any provision of 
law under which this order was passed. The 
` proneedings do not seem to us to come 
within any of the provisions of the Criminal 
Procedure Oode. They do not come within 
section 202 as there was no complaint nor do 
they come under section 159 as they were 
taken ona final report and nob ona first 
information report. We think, therefore, that 
the Rule must be mads absolute on the 
ground on which it was issued. 

Woe are informed, however, that the Police 
officer with whom the information was lodged 
asked for the prosecution of the petitioner, 
We, of course, do not desire to limit his power 
to prefer any complaint under ‘section 195, 
Criminal Procedure Code, which he may be 
advised to make, 


Rule made absolute, 


LOWER BURMA CHIEF COURT. 
Criminat APPEAL No. 654 cr 1912. 
November 16, 1912. 
Present:—Mr. Justice Parlett, 
NGA PYA—Acouszp 
versus 
EMPEROR—Oprosite Parry. 
Criminal Procedure Code (Act V of 1898) , 95. 35, 256— 
Concurrent scntences—Re-calling prosecut®n witnesses, 

The accused was tried at four separate trials upon 
four distinct charges and sentenced to various 
terms of imprisonment ranging from six months to 
six years and it was ordered that all the sentences 
should be served conterminously: 

Held, that such an ordet was illegal and that 
even if ib was meant that the sentences were to run 
concurrently, the order was illegal as the sentences 
were passed at separate trials and not at one trial. 

King-Emperor v. San E, 4 L. B. R. 147; 7 Cr, L.J. 
445, followed, 

The Magistrate refused to grant the accused’s 
epplication for re-calling all the prosecution witnesses 
under section 2568, Criminal Procedure Code, for 
cross-examination on the ground that the accused 
had the fullest opportunity of cross-examination 
and apparently did not want to elicit anything new: 

Held, setting aside the conviction and ordering a 
new trial, that the section gave the Magistrate no 
discretion in the matter and the fact that there 
had been some cross-examination before the charge 
was drawn up did not affect the privilege of the 
accused. 

Nilkanta Singh v. Qhicen-Empress, 22 0, 469, fol- 
lowgd. 
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Appeal against the conviction and sen- 
tences passed by the District Magistrate, 
Mergui, on an offence under section 307, 


Indian Penal Code, 


JUDGMENT. —The Magistrate's order 
that the sentences passed upon the appel- 
lant in the three other cases against bim 
should be served conterminously with the 
Sentence passed in this vase was entirely 
without jurisdiction, Interproted literally, 
it would mean that the sentence of two 
years was not to commence for another f 
four years, that of one year nob for five 
years and that of six months not until five 
and-a-half years have passed. Of course, 
no such order could be legally passed. 
Apparently, the Magistrate’s meaning wag 
that the sentence of six years which he 
passed should run concurrently with the 
other sentences. This order, too, was 
illegal, as the sentences were passed at- 
separate trials. [See King-Emperor v, San H 
(1)]. Were this the only irregularity, it might 
have been remedied by a reduction of the 
but a perusal of the 
record has led me to the conclusion that 
it is not possible to decide the fact in this 
appeal upon the District Magistrate's record 
as it stands. Tt appears that after all 


the prosecution witnesses had been examined 


and an opportanity given to the accused 
to cross-examine them, a charge was’ framed 
to which he pleaded not guilty, and stated 
that he wished to re-call all the witnesses 
for the prosecution. Thereupon, the Magis- 
trate recorded the following order :—‘I do 
not consider the request should be granted 
as apparently accused does not want to 
elicit anything new, and he has had the 
fullest opportunity of cross- examination,” 
The provisions of section 256 are clear 
and give the Magistrate no discretién in 
the matter. Ifthe accused says he wishes 
to cross examine any of the wilnesses for 
the prosecution, they shall be re-called. 
The fact that there has been already some 
cross-examination before the charge has 
been drawn up does not affect this privilege, 
[See Nilkanta Singh v. Queen-Empress (2)]. 
This disregard of an express Provision of 
law might by itself be sufficient to vitiate 


4 (1) 4 L. B. R. 147; 7 Or. L. J. 446, 
fE(2) 200,469. . 
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the trial. But it is clearly impossible to 
hold that accused may not have been 
prejudiced thereby. He was entitled to 
reserve the whole or any part of his 
cross-examination till after the charge, and 
to complete it then, and if the procedure 
prescribed by law had been followed, it 
may be that he might have succeeded in 


breaking down some or all of the evidence - 


against him. The conviction, therefore, 
cannot stand. It is reversed and accused 
will be re-tried by the District Magistrate 
who is the successor of the Magistrate who 
tried him before. ‘ 
Conviction reversed. 


ALLAHABAD HIGH COURT. 
Carmina, Revision Petition No. 14 or 1913, 
March 5, 1913. 

Present: —Mr. Justice Rafique. 
DARSHAN DAS—~Appticant 

versus i 
ATMA RAM—Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
495—Permission to continue to prosecute not to be 
granted to person actuated by personal grudge—‘Any 
person’, meaning of. 

It ia doubtful whether the words “any person” in 
section 495 of the Code of Criminal Procedure would 
include an absolute stranger who had no connection 
in the remotest decree with the prosecution and 
~ whose desire to help the presecution was based on a 
personal grudge only. 

It is inexpedient to grant sanction to prosecute 
under section 195 or to permit continuation of 
prosecution when the person obtaining sanction might 
use it for the purpose of harassing his opponent. 

Nazir Hasan v. Dost Muhammad, 26 A, l; A. W. 
N. (1908) 171; 1 Cr, L.-J. 120; Moti Ram v. Niadar 
Mal, A. W. N., (1903) 170, referred to. 

Application for revision against an order 
of the Magistrate of Meerut. 

Mr. Boys, for the Applicant. 

Mr. Wallach, for the Opposite Party. 

JUDGMENT.—This is an application in 
revision under section 439 of the Code of 
Criminal Procedure from the order of the 
Joint Magistrate of Meerut apparently made 
under section 495 of the Code of Criminal 
Procedure. The facts, which led to the mak- 
ing of the order complained of, are as follows, 
One Umrao applied for and obtained sanction 
to prosecute the applicant, Mahant Darshan 
Das, on the charge of perjury. The sanction 
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was granted to Umrao on February 25th, 
1912. He fled a complaint on July 20th, 
1912, and six witnesses were examined in 
support of it. On December 13th, 191%, 
one Atma Ram presented an application to the 
trying Magistrate asking for permission 
to continue the prosecution of the Makant, 
on the ground that Umrao had colluded with 
the Mahant. The same day, Mahant Darshan 
Das filed a petition stating that Umrao was 
unwilling to continue the prosecution and 
that the application of Atma Ram be reject- 
ed. Umrao was also absent from Court on 
that day. The learned Magistrate wrote the 
order “file” on the application of the Mahant. 
The application of Atma Ram was granted 
on December 21st, 1912. The present 


| application for revision is in respect of the 


latter order. J is contended on behalf of 
the applicant that though the language of 
section 495 of the Criminal Procedare Code 
is very wide, yet no permission should have 
been granted to Atma Ram to continue the 
prosecution ‘inasmuch as he is admittedly 
not on good terms with the applicant. He 
is seeking by a Civil suit to oust the Mahant 
from his gaddz and is anxious to continue the 
prosecation against the latter to oreste 
evidence for the Civil suit and to harass him, 
It is further said that no sanction to prose. 
cute the applicant under section 193 would 
have been allowed to Atma Ram for the 
rgason that he (Atme Ram) would have used 
the sanction for his private ends and if he 
could not obtain sanction to prosecute, he 
was not a proper person to be permitted to 
continue the prosecution. I think that the 
contention of the applicant must be allowed, 
It is doubtful whether the words “any 
person” in section 495 of the Code would 
include an absolute stranger who had no 
connection in the remotest degrea with the 
prosecution and whose desire to help the 
prcsecution was based on a personal grudge 
only. It has been held by this Oourt that 
it is inexpedient to grant sanction to 
prosecute under section 195 when the person 
obtaining sanction. might use it for the 
purpose of harassing his opponent [vide 
Nazir, Hasan v. Dost Muhammad (1), Moti 
Ram v. Niadar Mal (2)]. 


(1) 26 A. 1, A. W. N. (1908) 171; 1 Or. Ln J. 120, 
(2) A. W. N. (1908) 170. 
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I set aside the order of the learned Magis- 
trate, dated December 21st, 1912, and direct 
him to dispose of the case according to law. 

Order set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. > 
Carmina, Apezan No. 14 or 1913. 
February 19, 1913. 
Present; ~Mr. Hallifax, A. J. ©. 
EMPEROR—Prosgcuror 
UVETSUS 


JHAGROO—Acoussp. . 

Criminal Procedure Code (Act V of 1898), ss, 221 (7), 
565 ~ Punishment: 

An order under section 565, Criminal Procedure 
Code, though a punishment in the general sense, is not 
such a punishment as is meant by the words of seo- 
tion 221 (7) of the Code. The provisions of the latter 
section, therefore, do not apply to an order under 
the former, and such an order can be legally passed 
without the previous convictions on which it is based 
having been mentioned in the charge, 


Criminal appeal against the order passed 
by the Sub Divisional Magistrate, Jubbulpore, 
with powers under section 30, Criminal 
Procedure Code, dated the 23rd December 
1912. 

JUDGMENT.—Of the propriety of the 
conviction and of the substantive part of 
the sentence, there is no room whatever 
for doubt. The offence was clearly proved 
and the accused declined to answer any 
of the questions put to him in relation to 
the facts appearing in evidence against 
him. The only question for consideration 
is this. Can an order under section 565 
of the Oriminal Procedure Code be legally 
passed against an accused person withoat 
the previous conviction on which that order 
rests having been mentioned in the charge? 
The Magistrate first examined the accused 
on llth December 1912, but refrained from 
mentioning the previous convictions alleged 
against him, and on the same day, he 
charged him simply with an offence punish- 
able under section 320 of the Indian Penal 
Code. I may remark here that after fram- 
ing the charge, he fell into the very common 
error of disregarding entirely the imperative 
Provisions of section 256 of the Crimival 
Procedure Code, which are that the accused 
shall be called upon to enter upon his 
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defence only after any of the witnesses 
for the prosecution, whom he desires to 
cross-examine, have been recalled and eross- 
examined. The judgment was recorded dn 
23rd December 1912. The Magistrate first 
recorded a- finding that the accused was 
guilty of the offence charged. He then 
closed his judgment temporarily and ex- 
amined ‘the aceused in respect of the two 
convictions alleged against him. There was 
good evidence of them already on record 
and the accused admitted them both. The 
Magistrate then re-opened his judgment and 
passed a sentence of rigorous imprisonment 
for five years on the accused. He again 
closed it and again re-opened it to pass 
an order under section 565 of the Criminal 
Procedure Code. Finally, he pronounced it. 
This procedure is in accordance with 
the instructions issued by this Court in 
January 1911 by way of explanation and 
amplification of the seventh paragraph of 
Criminal Circular I-17. But these instruc- 
tions could not lay down, and indeed ex- 
pressly refrained from laying down, that 
where section 221 (7) of the Oriminal 
Procedure Code ordered previous convictions 
to be mentioned in the charge, they should 
not be so mentioned. Under that sub- 
section, ib is necessary to state in the charge 
the details of all previous convictions which 
itis intended to prove “for the purpose 
of affecting the punishment which the Court 
is competent to award.” It is necessary 
then to decide whether an order under 
section 565 of the Criminal Procedure Oode 
is a punishment or not, It is certainly a 
punishment in the general sense of an 
irksome liability imposed on account of 
previous misconduct, but on the whole, I 
am inclined to think it is not such a punish- 
ment as is meant by the words of section 221, 
Section 53 of the Penal Code gives a list ` 
of the punishments to which offenders are 
liable under that Code, and they are death, 
transportation, penal servitude, imprison- 
ment of two kinds, forfeiture of property 
and fine. Whipping is without doubt a 
punishment, and it is so spoken of in the 
Whipping Act. Throughout the Procedure 
Code, all references to any sort of penalty 
for misconduct include the word punish or 
its equivalent sentence, except the references 
to the orders to be passed under Chapter 
VIII, Chapter X, section 250 and section 
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565. Indeed this last section seems to 
draw a sharp distinction between the sentence 
of transportation or imprisonment and the 
-order that residence or change of residence 
shall be notified, Section 117 also specially 
provides that no charge need be framed, 


but this is. at least partly and probably 


mainly for reasons other than that the 
proceedings there contemplated do not end 
in a sentence or punishment. T hold, there- 
fore, that the provisions of section 221 
(7) of the Criminal Procedure Code do not 
apply to an order under section 565 of 
the same Oode, and such an order can 
legally be passed without the previous con- 
victions on which it is based having been 
mentioned in the charge. 


If it had been necessary to give the 
details of those convictions in the charge, 
it seems to me there is a fairly simple 
method of complying with the law and 
also carrying out in letter and spirit the 
instructions already mentioned, All refer- 
ence to previous convictions might be avoided 
in every case till the Magistrate has recorded 
a conviction in respect of the offence under 
trial. Then having closed but not having 
pronounced, his judgment he could, in all 
cases where previous convictions have to 
be mentioned in the charge, draw up an 
amended charge, under section 227 of the 
Criminal Procedure Code, giving the details 
of the convictions. In this particular case, 
again assuming that the Magistrate was 
legally bound to give the details of alleged 
previous convictions in his charge before 
passing any order to the prejudice of the 
accused under section 565 of the Procedure 
Code, Iam distinctly of opinion that the 
irregularity would be perfectly cured by 
section 537 of that Code. The omission 
has obviously not caused any failure of 
justice or misled or hampered the accused 
in any way, as he had ample notice of 
all the facts which it was intended to 
prave and to take into consideration against 
him if proved, though ‘some of them were 
not formally mentioned in the charge, and 
in these circumstances even the entire absence 
of a charge would not, under section 535, 
invalidate the finding and sentence. The 
illegality in the charge so forcibly con- 
demned by the Privy Council in the well- 
known case of Subramania Ayyar v. King- 


Emperor (1) was of an entirely different 
character. The appeal is dismissed. 
Appeal dismissed. 
(1) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 54) 6 
C. W. N. 866; 28 I. A. 257 (P. 0.). 


CALCUTTA HIGH COURT. 
CRIMINAL Revision APPLICATIONS Nos, 69 AND 
256 or 1913. 

March 13, 1918. 
Present:—Mr. Justice Coxe and 
Mr. Justice N. Chatterjen. 
ASIT MOHAN GHOSE MOULIK— 
Seconp PARTY— PETITIONER 
versus 


SARAT CHANDRA GHOSE MOULIK— 


First Party—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), a. 148~- 
Disputed plot found to be in possession of one party— 
Direction that certain paths should remain intact and 
remainder to be in possession of party, whether within 
Magistrate's jurisdiction, 

In a proceeding under section 145 of the Criminal 
Procedure Code, the Magistrate found that the dis- 
puted Jani was in possession of the second party, but 
directed that two pathways should remain intact 
and that only the remainder of the disputed plot 
should remain in possession of the second party: 
` Held, that the order was without jurisdiction for 
there was nothing in section 145, which gave a Magis» 
trate power to pass an order of the kind, and that 
that portion of the order which directed the pathways 
to remain intact must be set aside. 


Babu Manmatha Nath Mukerji, for the 
Petitioner. - 

Babus Naresh Chandra Sinha and Jogesh 
Ohandra Sinha, for the Opposite Party. 

JUDGMENT.—This was a Rule to show 


‘cause why a certain order under section 145 


of the Criminal Procedure Code, in so far 
as it directed certain pathways to remain 
intact, should not be set aside on the ground 
that part of the order was passed withont 
jurisdiction. The Magistrate found that 
the disputed plot was in possession of the 
second party. But he directed that two 
pathways should remain intact and that 
only the remainder of the disputed plot should 
remain in possession of the second party. 
We certainly cannot find anything in section 
145 which gives a Magistratea power to 
pass an order of this kind. 


It isargued that the Magistrate really 
found that the second party was in possession. 
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only of the remainder of the plot and was not 
in possession of the pathways. Buton reading 
his judgment, we do not think that this view 
can be sustained. He found the whole plot to 
be in the possession of the2nd party. Moreover, 
the mere fact that certain pathways existed 
over the disputed plot. does not necessarily 
imply that the whole plot was not in the 
possession of tke second party. 

We think, therefore, that the Rule must 
be made absolute and that that portion of 
the order which directs the two pathways to 
remain intact must be set aside. 


No, 256 or 1911, 

No one appears and no explanation is 
submitted with respect to this Rule. The Rule 
should be made absolute and the proceedings 
may be dropped. 

Rules made absolute. 





ALLAHABAD HIGH COURT. 
URININAL Revision Petizton No. 82 or 1913 
February 28, 1913. 

Present: —Mr. Justice Tudball. 
TULSHI RAM—Appnioant 
versus 
EMPEROR—Opposrre PARTY. 

Siamp Act (II of 1899), ss. 2 (23), 63—Sarkhat— 
“Entries as to receipts and payments over Rs, 20—Ac- 
knowledgment—Each item to be stamped. 

In a Sarkhat, entries were made from time to time 
esto payments and receipts and the Sarkhat was 
left in the hands of the debtor so that the entry of 
each item might act as an acknowledgment thereof: 

Held, that each entry for over Rs, 20 required to 
be stamped as a receipt. : 


Criminal Revision from an order of a 
Magistrate of Balia. 

Mr. Lackshmi Narain, for the Applicant. 

Mr. Malcomson, for the Crown. 

JUDGMENT.—In this case, the applicant 
has been convicted under sections 62 and 
63 of Act 11 of 1899 in respect of what 
has been called a Sarkhat throughout the 
case. This Sarkhat is a document on a piece of 
paper which appears to have been written up 
from time to time. It shows on one side sums 
of money advanced, and on the opposite 
side various sums of money re-paid by 
the debtor. When the account was finally 
closed, a balance of Rs. 50 odd was paid and 
one receipt stamp attached and signed by the 
tceditor firm. The receipt stamp was not 
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cancelled. The Magistrate has held that the 
entry In respect of each of the item of receipt 
of over Rs. 20 is an acknowledgment within 
the definition of the word “receipt” in section 
2 clause (23) of the Act and that each of such 


_enbrids should have been stamped and he has, 


therefore, convicted the accused under section 
62 of the Act. In respect of the non-conceal- 
ment of the receipt stamp affixed, he has con- 
victed under section 63. There cannot be 
any doubt that the Sarkkat was written up 
from time to time and that ib was left in the 
hands of the debtor so that the entry of each 
item of payment and receipt might be entered 


. thereon to act as an acknowledgment of pay- 


ments and receipts, When each item of receipt 
was entered by the creditor therein, there can 
be no doubt that the memorandum imported 
an acknowledgment of a part paynient of the 
debt, and as each entry was made, it ought 
to have been stamped with a receipt stamp. 
Technically, therefore, the applicant was guilty 
and as only a nominal fine has been imposed, 
there is no reason for interference on the 
question of sentence. The conviction under 
section 63 is, of course, good. The appli- 
cation is rejected. 


Application rejected. 





CALCUTTA HIGH COURT. 
CRIMINAL Appeat No, 996 or 1912 AND 
CRIMINAL Rererence No 33 or 1912. 

March 11, 1913. 
Present:-—Mr. Justice Sharfuddin and 
Mr. Justice Richardson. 
HARA KUMAR BARMAN ROY—Aocousep 
— APPELLANT 
VETSUS 
EMPEROR—Oppos:te Party. 

Jury—Verdict—Casting lots—Verdict of Jury arrived 
at by casting lots-—-Hvidence—Evidence of Juryman, 
whether admissible. 

The separate statement of any of the individuals, 
who had in combination formed a Jury, in order to 
impeach their verdict, cannot be received. Conse- 
quently, a sworn statement of a Juror that the verdict 
was arrived at by casting lots is not admissible. 

Owen v. Warburton, 1 Bos. & Pull, (N. R.) 826; 127 
Eng. Hep. 489; 8 B. R. 817; Straker v. Graham, 4 M. & 
W. 721; 7 D. P.C. 223; 1 H, & H. 449; 8 L. J. Ex. 
86; 5L R. B. 783; Burgess v. Langley, b Man. & G. 
722. 1D. & L. 21; 6 Seott. (N.R) 618; 12 L. J. 
C. P, 267; 184 Eng. Rep. 750 and Queen v. Michael 
Murphy, L. R. 2 P, C. App. Cas. 585, followed. 
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‘Messrs. K. N. Choudhury and Surita, 
Counsel, Babus Upendra Kumar Roy, Qobinda 
Chandra Dey Roy and Birendra Kumar Dey, 
for the Appellant. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 


JUDGMENT. 


SAARFUDDIN, J.—Thia is a reference under _ 


section 374, Criminal Procedure Code, made by 
the Additional Sessions Judge of Mymensingh. 
There is also an appeal against the sentenve 
of death by the appellant. 

The prosecution case is as follows:— | 

Ganga Moyi Dassya wasa tenant anda 
near neighbour of the accused. Between 
these, there had been a dispute for sometime 

“before the present occurrence with regard 
to the occupation of a certain bari which was 
in possession of Ganga Moyi the deceased. 

On the 3rdS eptember 1912, Ganga Moyi, 
at about noon, is said to have been sleeping 
in the bari in question while her daughter- 
in-law, Bagala Moyi Dasaya (P. W. No. 1), 
was in the kitchen which is just to the west 
of that bari at a distance of five or six cubits, 
when suddenly Bagala heard a sound as if 
something had fallen down and going to the 
bari she saw the accused cutting Ganga Moyi 
in the neck with adao. She went to the uthan 
of the Lari and began to scream; she is also 
said to have seen the accused running away. 
It is said that her scream attracted people 
who happened to be present in the near 
neighbourhood. The first man to arrive 
was one Syed Ali Kari (P. W. No. 2). He 
questioned Bagala who told him that 
Har Kumar, the accused, was the murderer, 
Other people also are said to have come up 
to whom also she made the same state- 
ments, 

Hemaja Ranjan (P. W. No. 9) also arrived 
on the spot. He is the head-man of the local 
Panchayet and to him also Bagala made a 
similar statement. This witness sent a re- 
port (Exhibit I) to the Police Station. His 
report, which is undoubtedly very meagre, 
has been treated as the first information in 
the case. The only statement that has any 
reference to the present occurrence is “that 
Ishanchandra Dey’s wife (Bagala) came 
weeping and stated that Har Kumar Barman 
(the accused) cut the throat of Ganga Moyi 
with a dao.” 

Hemaja Ranjan after sending the report 
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is said to have gone with a Dofadar and Okau- 
kidar in search of the accused and after some 
search the acoused was found sitting in the 
bari of one Bhairab Babu of the village. 
Upon seeing the Panchayet the acensed is 
said to have got up and to have left going 
by the inner apartment of the bari towards 
the north. The Panchayet followed him and 
the accused ran and entered the bari of Kali 
Mohan Dhar. The eccused was ultimately 
seized with the help of the Defadar and the 
Chaukidar and was taken to the deceased’s 
bari where he was kept confined. It may 
here be observed that Bhairab Babu, Kali 
Mohan Dhar, the Dafadar and the Chaukddar 
have not been called as witnesses by either 
side although the accused has examined wit- 
nesses. 


There can be no doubt that the woman, 
Ganga Moyi, was murdered by some one. 
The medical evidence proves that the death 
was due to the injuries received by the 
deceased. The only eye witness to the 
occurrence is Bagala (P. W. No, 1), she 
has been corroborated by Syed Ali Kari 
(P. W. No. 2) by his statment that 
Bagala had mentioned to him that it was the 
present accused who had committed the 
murder. Similar corroboration appears from 
the statements of other people who arrived 
at the spot immediately after the murder, 

The whole case, therefore, rests on the 
evidence of Bagala. If she is to be believed, 
the case against the accused is proved. The 
learned Sessions Judge and the Jury have 
believed her. 


The defence is as follows: — 

That there was an immoral intimacy bot- 
ween Bagala and Manoja, a younger brother 
of the Panchayet Hemaja, and as suspicion fell 
on Manoja, the Panchayet, who bears deep 
enmity against the accused, in order to save 
his brother, mentioned the name of the ac- 
cused in his report. It is further stated in 
defence that the deceased Ganga Moyi used to 
censure and punish Bagala for her immoral 
intimacy with Manoja. We may here ob- 
serve that there is no evidence of the above 
allegations except thatof Romesh Chandra 
Chowdhury(D. W. No. 3), who says:—"I saw 
Bagala and Manoja one day together at 
Ishan’s bari; at that time Bagala had hysteria, 
Manoja went to hold her. There were 
Ishan’s brother and Ishan’s uncle-in-law in 
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the house at the time. I saw Manoja at 
-Bagala’s hysteria on a day fifteen days after 
the present occurrence. I know of no 
meeting between Manoja and Bagala before the 
present occurrence.” We are of opinion that 
this is no evidence of immoral intimacy bet- 
ween Manoja and Bagala. 

It is alleged on behalf of the defence that it 
is Hemaja, the Panchayet, who has concocted 
this case against the present accused and in 
support of this allegation, Kamala Kanta 
Chakrabutty(D. W. No. 2)has been examined 
and to a question put in his examination-in- 
chief this witness said that the Panchayet 
Hemaja with a piece of paperin his hand 
came to Bhairab Babu’s house where the 
witness was at the time and asked him (the 
witness) and Tarak Roy and others if he 
(the witness) should put in the name of Hara 
Kumar the accussd and then he wrote out 
a report and sent it to the Police Station. 
Tarak Roy and others have not been examined 
on behalf of the defence and Hemaja while 
under cross-examination has not been asked 
a single question with regard to this in- 
cident, 

We have already observed that if Bagala 
is nut to be believed, we need not consider the 
other evidence on the record asthe other 
evidence against the accused is dependent on 
the statements made by Bagala. We have, 
therefore, to examine her evidence and 
ascertain if hor statement that she saw the 
aooused cutting the deceased and then 
running away is true. Certain alleged discre- 
pancies have been pointed out in her state- 
ments in the present case and they are as 
follows:— 

(1) During the trial, she said: “I was in the 
cook-shed. All of a sudden I heard a sound 
like dhup. 1 went at once to the south ghur 
and saw accused Har Kumar give a cut with 
a dao upon the neck of my mother-in-law.” She 
stated before the Sub-Inspector(P. W. No. 10): 
“That her mother-in-law was sleeping in the 
south ghur and she was in the kitchen when 
she heard a noise of dhup and upon going out 
saw that Har Kumar inflicted another cut 
upon the neck of her mother-in-law, then she 
going to the uthan without going to the ghur 
cried ont ete.” The Police Officer says in 
evidance that he did not ask her to point out 
to him the exact spot whence she saw the 
murder. We do notconsider thisa material 
contradiction, The distance between the 
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eook-shed and the south ghur is only five or six 
cubits. She was in the cook-shed, she came 
out of it and saw the occurrence. No doubt, 
she did not mention in her statement to the 
Police that she entered the ghur. Although a 
married woman; she is still a girl of 15 years. 
She may have made a somewhat confused 
statement to the Police. If, as she says she 
did, she heard a noise and went to see what 
had happened, it is probable that she 
approached near enough to the room where 
her mother was or entered it far enough to 
see what was happening there. It has heen 
contended that she could not have seen the 


_murder from the open space of five or six 


cubits between the cook-shed and the main 
house. She has never said tbat she saw 
the occurrence -from this open space. No 
doubt, the investigating officer should have 
asked her to point out the exact spot whence 
she saw the murder, As tothe statement 
made to the Police, Police officers while 
investigating into a casedo not always give 
the same care to the record of evidence 
as is done in a Court. 

(2) During the trial she aid: —“I was not on 
a speaking terms with Har Kumar. I did 
not know his name before.’ The question 
was repeated by the Public Prosecutor on 
which she said:— 1 came to my father’s house 
in Saraban since then I knew accused Har 
Kumar.” Woe do not consider that there is 
any discrepancy here. Har Kumar is a 
near neighbour and the landlord- of the 
mother-in-law of Bagala., It appears to us 
that what she meant was that she only recently 
had some to know his name. Syed Ali Kari 
has been accepted by the Judge and the Jury 
as a disinterested witness. He says that on 
hearing the scream, he was the first to arrive 
atthe spotand heard Bagala mention the 
name of the accused. If Syed Ali Kari isa 
truthful witness and we find no reason to 
think him otherwise, Bagala mentioned Har 
Kumar’s name immediately after the oscur- 
rence. We further find that in her examina- 
tion-in-chief, Bagala said that on the Friday 
previous to the occurrence, Har Kumar had 
come to the house with a dao. This evidence, 
if accepted, is evidence of design on Har 
Kumar’s part but we do not attach great 
weight to it. 

It has been contended that the witnesses 
who arrived onthe spot do not say that they 
heard Bagala saying that she had seen the 
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accused cutting her mother-in-law. If these 
witnesses are to be believed, she, no. doubt, 
mentioned that Har Kumar was a murderer. 
The witnesses were attracted by her 
sereams. We do not think that a girl of 
fifteen at a moment like that would scream 
out the name of. the accused as murderer 
without having seen him. She had no time 
even to think. Her conduct in screaming out 
the name of the accused is quite natural. 


The Jury returned a unanimous verdict of 
guilty under section 802, Indian Penal Uode, 
and the learned Sessions Judge accepting that 
verdict has passed the present sentence. 
From the record, it appears that the Jury 
_ returned to the Court after fifty minutes. It 

is clear, therefore, that their verdict was not 
a hasty verdict. This verdict was given on 
a Saturday and the learned Judge intimated 
that he would pass orders on the following 
Monday. On Sunday following, the Sessions 
Judge was informed by two Pleaders of his 
Court that the Jury had arrived at their 
verdict by casting lots. The Sessions Judge 
thereupon asked the Additional Sessions 
Judge who had tried the case to make an 
inquiry. 

The story of casting lots in the Jury 
room is this. Baba Mohim Chunder Rai, a 
senior Pleader of that District, had one of the 
Jurors named, Sarat Ohunder Majumdar, as 
a guest on the evening followiug the close of 
the trial. He says that Sarat Chunder 
Majumdar had told him in the evening of 
that Saturday that the verdict had been 
arrived at by casting lots. As four Jurors 
“were for returning a verdict of guilty and 
Sarat Babu was in favour of a verdict of not 
guilty, the four Jurors tried to win him to 
their side and he tried tc persuade them to 
his side. Neither side being able to persuade 
the other, they decided to decide the matter 
by casting lots. He further says that his 
impression was that all the five Jurors had 
consented to abide by the result. 

Before we decide whether a statement of 
a Juroras to what happened in the Jary 
room is admissible or not, we desire to 
observe that itis not likely that when four 
Jurors were for a verdict of guilty, they 
would consent to abide by the resalt of 
the method alleged. In the inquiry, all 
the Jurors have been examined and Mohim 
Babu and a man, named, Sudhanya Kumar 


‘INDIAN OASES, 


219 


_ Dey, who is an orderly of one of the Sub. 


ordinate Judges of that District, have also 
been examined. 

No authority of any of the High Courts of 
this country has been placed before us. We 
have, however, many authorities of the Court 
in England on the question whether a sworn 
statement of a Juror that the verdict was 
arrived at by casting lots is or is not admis- 
sible. Some of those authorities are ihe 
following :— 

1. The case of Owen v. Warburton (1), 
where it was held that an affidavit of a Jury 
man could no be received. 

2. The case of Straker v, Graham (2), 
where it was held that on a motion for a new 
trial, the Court will not receive an affidavit 
by an Attorney of an admission made to him 
by one of the Jurymen that the verdict was 
decided by lot. 

3. The case of Burgess v. Langley (3), 
the Court refused to grant a rule nisi for a 
new trial upon an affidavit stating that one 
of the Jury had declared in open Court in 
the presence and hearing of the others 
ew the verdict had been decided by casting 
ots, : 

4, In the case of Queen v. Michael Murphy 
(4), which was an appeal from the Supreme 
Court of New South Wales, it wasremarked by 
their Lordships at page 549:— “The Courts here 
have at times expressed a reluctance, which 
we consider salutary, against receiving the 
separate statements of any of the individuals 
who had in combination formed a Jury, in 
order to impeach the verdict.” 


On the strength of the above authorities, we 
exclude from our consideration not ooly the 
statement of Mohim Babn which is mere 
hearsay butalso the statements of five Jurors. 
There remains, however, the statements of 
Sudhanya Kumar Dey, an orderly, on which 
we could act but his evidence is not sufficient 
to disclose any misdemeanor on the part of 
the Jury. What he says is this: — I could sea 
the young Hindu Juror (Sarat Babu) take 
some paper crumpled up in his alwan and 
shake them up and take them out again.” 

(1) (1805) 1 B. & P. (N. R.) 326; 127 Eng. Rep. 
489; 8 R. R. 817. 

(2) (1889) 4 M. & W. 721; 7 D. P. 0. 223; 1 H. & 
H. 449; 8 L. J. Ex. 86; 51 R. R, 783. 

(3) (1843) 5 Man. & G. 722; 1D. & L. 21; 6 Scott 
(s. R.) 518; 12 L, J. C. P. 257; 184 Eng. Rep. 750, 

(4) (1869) L. R. 2 P. O. App. Cas. 535, 
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This does not show that the verdict was 
arrived at by casting lots. We, therefore, 
cannot act on this evidence, 

On a careful consideration of the evidence, 
we are of opinion that Bagala, Syed Ali 
Kari and others who heard Bagala mention- 
ing the name of the accused have been 
. rightly believed by the learned Sessions 
Judge and the Jary. That being our opinion, 
we dismiss the appeal and confirm the sen- 
tence of death. 

RIOHARDSON, J.—I agree. The fact that 
the Punchayet arrested the accused shortly 
after the murder and before the arrival of the 
Police is strong in confirmation of the story 
told by the witness Bagala. The evidence of 
‘Mahomed Syed Ali Kari seems to have 
impressed the Judge and, no doubt, the Jury 
also, The Judge refers to the frank and 
straightforward demeanor of the witness 
-in the witness-box. There are other wit- 
nesses also who corroborate Bagala. As to 
motive, it is clear that the accused and the 
deceased were on badterms. Inthe previous 
year, the deceased had taken proceedings 
against the accused under section 107 of the 
Criminal Procedure Code. The allegation on 
behalf of the defence that Bagala was on terms 
of illicit intimacy with a brother of the 
Panchayet is certainly not supported by the 
evidence adduced. 

As to the suggestion that the verdict of 
the Jury was arrived at by lot or ordeai, I 
agree that the statements of the individual 
Jurors are inadmissible and that the evi- 
dence of Sudhanya Kumar Dey is insufficient 
to justify us in coming to the conclusion that 
the Jurors were guilty of any impropriety 
in the mode in which they arrived at their 


verdict. Na 
Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No, 573 or 1912. 
August 27, 1912. 
Present:—-Mr. Justice Hartnoll and 

- Mr. Justice Young. 
NGA PO AND ANOTHER—-APPELLANTS 
versus 


HMPEROR—Proszcuror. 
Evidence Act (I of 1872), ss. 32 (1), 383—Dying 
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declaration—Common intention must be looked to 
where it is doubtful which accused caused mortal 
injury—Murder—Grievous hurt. 

The statement of a deceased person was recorded 
in the absence of the accused. Subsequently in the 
presence of the accused, the statement was read over 
and the accused were allowed to cross-examine the 
dying person: 

Held, that the statement was not a dying deposi- 
tion under section 88 of the Indian Evidence Act and 
was not admissible under section 32 (1) unless it was 
proved by examining the Magistrate who recorded it 
or some one who heard it made. 

Where in a sudden fight a person is stabbed while 
in a fit of uncontrollable rage and annoyance and 
while in all probability the accused were in liquor 
and it was not clear which of the, accused inflicted 
the wound but the two accused were nevertheless 
sentenced-to death: 

Held, altering the conviction for murder to one 
under section 326, that it could not be held that 
the accused who did not give the stab had the com- 
mon intention of marder and that these accused 
must be held to have the common intention to cause 
grievous hurt. 

Appeal against the judgment and order 
of the Sessions Judge, Delta Division, con- 
vioting both the appellants sentencing them to 
death under section 302, Indian Penal Coda.. 

Mr. Wiltshire, for the Appellants. 

JUDGMENT. 

HARTNOLD, J.—On the evening of January 
14 last about sunset, one Nga Kyaw ‘hein 
received the injuries from which he died, 
He had two stabs in the abdomen from one 
of which the viscera protruded. He also had 
an incised wound on his left arm one inch 
deep and another on his right buttock two 
inches deep. He died on January 29 from 
septic peritonitis which set in owing to one 
of the wounds in the abdomen. The two 
appellants have been convicted of his murder 
and sentenced to death, 

A dying declaration of Maung Kyaw 
Thein was taken by a Magistrate on January 
15 at the hospital and the learned Sessions 
Judge has admitted it in evidence. It is 
argued that it has been wrongly admitted and 
this seems to be the case. It cannot be held . 
to be admissible under section 33 of the 
Evidense Act, as it was not taken in the 
presence of the appellants. It was taken 
down in their absence. The accused were 
subsequently brought into the presence of 
Maung Kyaw Thein and then the statement 
already recorded was read out. The accused 
were then given the opportunity of cross- 
examination and they asked three questions. 
In that the statement was not recorded in 
theiz presence, it would not be evidence 


Vol. XX] 


NGA PO V, EMPEROR. 


witltin the meaning of section 33. The 
atatement would come under section 32 (1) 
of the Evidence Act, but it has not been 
proved. it could only be proved by examin- 
ing the Magistrate who recorded it or some 
‘one who heard it made who could testify 
to its having been made and to its cor- 
reotness. This had not been done. It 
hag, therefore, been wrongly considered as 
evidence and two courses remain open—either 
to judge the case leaving it completely out 
of consideration, or to send the proceedings 
back for it to be proved and properly put in 
evidence. If there is other sufficient evi- 
dence on the record on the part of the prosecu- 
tion that shows exactly what took place and 
so to allow a correct judgment to be formed, 
it is unnecessary to send it back to be proved. 
If it weuld be of material] assistance to the 
appellants to prove it, it should, of course, be 
proved, but I have been through all the 
proceedings—Police and otherwise—and I am 
unable to see how if regularly proved it 
would be of any benefit to the appellants, 
I do not, therefore, propose that it should be 
sent back to be proved, but would decide 
the case leaving it entirely out of consider- 
ation, 

The prosecution case is that Kyaw Thein, 
Po Yin and Po The were talking by the side 
or in the vicinity of Po Yit’s house on which 
were Po Yit, Po Sin and Nga Paw. Tho 
time was about sunset and it was not yet 
dark. The appellants came up and addressed 
Kyaw Thein, Po Yin and Po The. They 
abused the three and it is probable that one 
or more of the three abused back. The 
appellants then came for the three with clasp- 
knives. Po Yin and Po The ran away and 
got clear. Kyaw Thein féll and was then 
stabbed by both appellants. 

The defence is that Po Maung and Nga Po 
did go to Po Yit’s threshing floor where they 
met many persons. Nga Po told Po Yit to 
look after his employer's cattleas they had 
been eating, his (Nga Po’s) paddy, when Nga 


Po said: “‘As it is his food, the cattle eat the 
paddy. What does it matter?’ Nea Po 
abused. Kyaw Thein came running towards 


him and when he and Kyaw Thein were 
fighting, his (Kyaw Thein'’s) men came run- 
ning and struck him (Nga Po). Kyaw Thein 
and he (Nga Po) fell and then he heard Kyaw 
Thein say that he wasjzstabbed witha knife. 
Po Maung says that when N ga Po and 
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the prosecution witnesses were locked in a 
struggle, he asked them what was the 
matter, when Po Yin, Nga Paw and Po Sin 
struck him on the back with a stick and he 
ran away. Hedoes not know why Kyaw 
Thein and Nga Po quarrelled as it was all of 
a sudden, and does not know how Kyaw Thein 
came by his injuries. Kyaw Thein must 
have been stabbed by those who were beating 
Nga Po. 

Po Yit, Po Sein, and Nga Paw deposed to 
the truth of the prosecution story and said 
that they saw the appellants stab Kyaw 
Thein. Itis urged that there are digore- 
pancies in their statements and that they 
should not be believed. There are certain 
discrepancies and I have considered the 
weight that should be attached to them. It is 
not denied that Po Yit, Po Sin, Nga Paw, Po 
Sin and Po The were there. The appellants 
are said to have attacked saddenly with their 
knives and then Po Yit, Po Sin and Nga Paw 
were in the house. Great confusion would arise 
and each man could not be expected to 
describe the movements of the others exactly, 
The story told by the appellants is most 
improbable as it does nob account for how 
Kyaw Thein got his injuries. It is clear that 
he could not have been stabbed four times by 
his own party. It is objected that Bu 
Le has ‘not been called, but Maung Say Bo 
said that ke stated that he had not 
witnessed the quarrel. Moreover, the 
defence had the option of calling him. After 
looking at the Police papers, I can see no reason 
to think that he can help the appellants. 
Maung Say Bo, the headman, and Maung 
Lugyi say that on the night of the occurrence, 
appellants had stick marks on their backs and 
that they were dronk. There is no good rea- 


_son-for disbelieving these men, but the marks 


must have been very slight as ueither 
Maung Say Bo nor appellants mentioned 
them to the Police. Itis not clear that these 
marks were marksofa beating received by 
them when Kyaw Thein was stabbed. It 
seems to me beyond doubt that Kyaw Thein 
received his wounds from one or both of the 
appellants and itis not suggested by them 
that they were beaten and then acted 
one or both in self-defence. They may 
have been hit by some of Kyaw Thein’s 
companions after the stabbing, but this ig 
unlikely, as they would 1.0t attack a man or 
men armed with a knife or knives unless to 
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disable them altogether and it is clear that 
no severe injury was inflicted on either of the 
appellants. If they were merely hit on 
the back and they were either or both 
armei with a knife, one woald have 
expected one or more of Kyaw Thein’s 
companions to have been stabbed and this 
was not so. There is evidence that Po Yit 
and Maung Paw canght hold of Po Maung 
and Nga Po after the stabbing and pulled 
them towards their houses. Po Yit says so. 
Nga Paw does not. Po Sin has made two 
statements that Po Yit and Nga Paw pushed 
appellants before the stabbing and then after 
the stabbing. In fact the different state- 
ment on this point is one of the points most 
in favour of the defence—namely, that the 
appellants may have been assaulted. Bat, 
as I have said, looking at the defence and the 
whole facts, Iam unable to hold it proved 
that they were assaulted when Kyaw 


Thein was stabbed. It may possibly 
be that they were hit when or after 
stabbing Kyaw Thein, but this is im- 


When Po Yin got back, he said 
that Kyaw Thein told him that both 
appellants had stabbed him. In the face of 
appellants inability to show how Kyaw 
Thein received his wounds, I accept the story 
of tbe prosecution witnesses and hold it 
proved that the appellants inflicted on Kyaw 
Thein the wounds that caused his death. 

The remaining point is:—of what offence 
were they guilty? The man who caused 
the wound that was the cause of death is 
clearly guilty of murder for he must be 
presumed to have had the. intention of 
causing bodily injury sufficient in the 
ordinary course of nature to cause death 
when he delivered it; but it is not clear 
which of the appellants inflicted this wound. 
It has to be considered whether when the 
two rushed on Kyaw Thein with their 
knives, there was a common intention on 
their part to murder him. I think that 
such is hardly proved. The stabbing took 
place all of a sudden under a fit of 
uncontrollable rage and annoyance, and 
when the appellants were in all probability 
in liqaor. They must be held to have had a 
common intention to cause grievous hurt, for 
they were not so drank as to be unable tu form 
that intention; but as regards the man who 
did not deal the fatal blow and if He 
did not inflict the other stab in the stomach, 


probable. 
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his honour hardly considered it praved 
that he had a common intention to 
murder. [ would put his intention to be one 
to cause grievous hurt: As it is not clear, 
therefore, which appellant caused the wounds 
in the stomach I would not confirm the 
convictions for murder, but would alter 
them to convictions under section 326 for 
grievously causing hurt by means of a 
dangerous weapon and would alter the 
sentences to transportation for life. 


Young, J,—I concur. 
Sentence altered 


CALCUTTA HIGH COURT. 
CRBIMINAL Miscentaneous No, 124 or 1912 AND 
Criminar Revision No. 1088 or 1912. 
November 5, 1912. 
Present:—Mr. Justice Chitty and 
Mr. Justice Richardson. 

HIRAN KUMAR CHOWDHURY— 
PETITIONER 
versus 
MANGAL SEN -—OPPOSITE Party. 


Life Insurance Company—Death of assured —Declin. 
ing to pay amount of policy—Ground that age of assured 
was misstated—~Criminal charge against officers of Com- > 
pany, whether maintainable—Proper course of claimant 
— Suit for amount of policy —Cheating—Criminal charge 
against person who communicated with Company as to 
age of assured brought in-Punjab at Company's Head 
Office—Insurance effected at Chittagong—Criminal case 
transferred to Chittagong—Criminal Procedure Code 
(Act V of 1898), s. 185. 

A Life Insurance Company had its head office at 
Gujranwala in the Punjab and a branch office at 
Chittagong, where one B. had effected a policy on her 
life with the Company, her age being given as 50 
years. Two years later, her death was reported to 


T the Company, and the amount of the policy claimed. 


The Company having reason to believe that the de- 
ceased was much older and that her age had been 
falsely stated in the application as 50, declined to 
pay until the age of the deceased was properly proved. 
Ultimately the heir of the deceased charged the 
officers of the Company at Chittagong with cheating: 

Held, that the charge was not maintainable; that the 
Company were justified in taking the course which 
they did, and that the proper course for the com- 
plainant was to institute a suit against the Company 
to enforce payment, 

The Company charged the son of the deceased, who 
communicated with the Oompany on her behalf when 
the insurance was effected, with cheating in respect 
of the policy in the Court of the Magistrate of 
Gujranwala: 

Held, that as the offence might be said to have been 
committed either at Chittagong or at Gujranwala or 
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partly at one place and partly at the other, and as it 
| would be more convenient that the offence should be 
inquired into at Chittagong, an order should be made 
under section 185 of the Criminal Procedure Oode 
and the case transferred from Gujranwala to Chitta- 
gong. 

The High Court granted two months’ time for 
the acoused to bring a Civil suit for the amount of the 
policy and ordered that the Criminal proceedings 

' should be stayed if the suit is filed. 


Messrs. K. N. Ohoudhury, E. P. Ghose, 
Counsel, and Babu Probodh Kumar Das, Vakil, 
for the Petitioner. | 

Mr. Norton, Counsel, and Babu Manmatha 
Nath Mukherjee, Vakil, for the Opposite 
Party. £ i 

JUDGMENT. 
Reviston Case No. 1088. 

In this case, a Rule was granted to the 
petitioners calling on the District Magistrate 
to show cause why the proceedings against 
them should not be quashed on the ground 

_that on the face of the record, no offence 
has been disclosed against them on which 
they could legally be brought to trial, The 
three petitioners are the Managing Director, 
General Manager, and Local Chief Agent 
at Chittagong, respectively, of the Hindus- 
tan Assurance and Mutual Benefit Society 
La., having its Head Office at Gujranwala 
in the Punjab. In September 1909, one 
Srimaty Baroda Sundari Chowdhurani effect- 
ed a policy on her life with the Company, 
her age being given at 50 years. Her 
third son, Biswambar Chowdhury, communi- 
cated with the Company on her behalf 
‘and ths nominee in the policy was his 
minor gon, Hiran Kumar Chowdhury, who 
purports to be the complainant in this cese. 
Two years’ premia were duly paid and on 
9th October 1911, the death of the assured 
was communicated to the Company as having 
taken place on the lst October 1911. Two 
certificates were annexed purporting to be 
granted by the Punchayet and Doctor 
respectively, in which her age was given as 
about 52 years. 


The Company, on making inquiries, had 
reason to believe that the lady was much 
older and that her age had been falsely stated 
in the application as 50. By the terms of 
the policy, such a false averment would avoid 
it. They, sherefore, declined to pay unless 
and until the age of the assured was properly 
proved. A long correspondence ensued and 
ultimately these proceedings were started in 
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Chittagong against the three petitioners 
under section 420, Indian Penal Code. It is 
clear that the proceedings cannot be allowed 
to continue. The Company were perfestly 
justified in taking the course which they did, 
and the proper course was for the complainant 
through a next friend to institute a suit against 
the Company to enforce payment, when the 
true facts could be elicited. 

If in such suit it should appear that the 
petitioners or any of them have committed a 
Oriminal offence, they will doubtless be liable 
to prosecution on that account. The record 
at present discloses nothing of the kind. 

This Rule must, therefore, be made absolute 
and the proceedings against the petitioners 
quashed, 

Revision Case No. 124, 


The Company have charged Biswambhar 
Chowdhray in the Court of the Magistrate 
of Gujranwala with cheating in respect of 
the same policy. Thisis a Rule calling on 
the District Magistrate of Gujranwala to 
show cause why the offence should not be 
inquired into or tried at Ohittagong, where 
the petitioner Biswambar Chowdhury resides. 
The section, under which it is said that the 
Court can make such an order, is section 185, 
Criminal Procedare Code, a section apparent- 
ly very seldom employed. The offence 
charged in this case may be said to have been 
committed either at Chittagong or at Gajran- 
wala or partly at one place and partly at the 
other. The Court at either place would have 
jurisdiction, It will be certainly more general- 
ly convenient that the offence should be inquir- 
ed into or tried at Chittagong. We think that 
we may properly make an order under this 
section to that effect and we accordingly order 
that the case be transferred from the Court 
of the Magistrate of Gujranwala to the 
Court of the District Magistrate, Chittagong, 
and that it be tried by such Magistrate at 
Chittagong as the District Magistrate may 
determine. Before, however, the case is pro- 
ceeded with, we think that the accused 
should be given an opportunity to have the 
matter decided by the Civil Court. We ac- 
cordingly direct that after the transfer, 
furthe: proceedings be stayed for two months 
from the receipt of the record by the Dis- 
triot Magistrato of Chittagong to enable a 
suit to be filed by the nomines under the 
policy, Hiran Kumar Chowdhary, by hig 


224 
GOVINDA CHETTY V, MUNNOANY NAIK. 


father and next friend Biswambhar Chow- 
dhury against the Company to enforce pay- 
ment of the money alleged to be due under 
the policy. 

If the suit be not filed within those two 
months, these proceedings should be ab once 
taken up and continued. 

If the suit is filed, then these proceedings 
should be further stayed until its final de- 
termination. 


MADRAS HIGH OOURT. 
Caimtnat Rererence No. 120 or 1913. 
May 2, 1913. 
` Present:—Justice Sir Ralph Benson, Kr, and 
Mr. Justice Tyabji. 

GOVINDA CHETTY— COMPLAINANT 
versus 
MUNNOANY NAIK-~Accosep. 

Workmen's Breach of Contract Act (XIII of 1859), 
e. 1—Advance of money to be reimbursed by monthly 
deductions from wages—Applicability of the Act. 

An advance of money paid to a workman on con- 
dition of its being reimbursed by monthly deductions 
from his wages is ‘an advance of money on account 
of any work which he shall have contracted to per- 
-form, etc.’ within the meaning of Act XIII of 1859. 


Tangi Joghi v. Hall, 23 M. 203; Queen-Empress v, 


Tulukanam, 7 M. 13), followed. 
PACTS.—Case reported by the Presidency 


Magistrate under section 432, Criminal Proce- 


dure Code, by the following letter :— 

Under section 432 Criminal Procedure 
Code, I have the honour to submit for the 
opinion of the High Court, the question 
whether an advance of money paid toa 
workman on condition of its being reimbursed 
by monthly deduction from his wages is 
an advance of money on account of any 
work which he shall have contracted to 
perform ete. within the meaning of section 1 


of Act XIII of 1859. 


The question has arisen in C. O. No. 2734 
_of 1918, in which one Munusamy Naik is 
‘eharged with a breach of contract which 
he entered into for working as a ruby 
polisher for five years under a merchant 
named Govinda Chetty. At the time of 
contract, Munusamy received Rs, 100 which 
was to be reimbursed by monthly advances of 
Rs. 2 from his wages amounting to Rs. 20 
a month. 
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** * Tho Vakil for the accused conténds 
that this advance is not for any work but only 
to make him enter into agreement. He 
bases his contention on the decision of Mr. 
Justice Sankaran Nair in Criminal Revision 
Case No. 674 of 1912, which decision is at 
variance with the decision in Tangi Joght 
v. Hall (1). There is nothing to show 
that the earlier decision was. brought to 
the notice of and considered by his Lord- 
ship, Mr. Justice Sankaran Nair, when 
he disposed of the Criminal revision case. 
in view of the conflict of decisions and of 
the importance of the decisions, I beg 
to submit for the orders of the High Court. 

ORDER.—The reference in this case is 
unnecessary. The case is exactly on all 
fours with the cases reported as Tangi - 
Joghi v. Hall (1), and Queen-Hmpress v. Tulu- 
kanam (2) and the Presidency Magistrate 
should have followed these cases, as each 
of which a Bench of two Judges held 
that Act XIII of 1859 was applicable. | 

The case referred to by the Magistrate, 
in which the contrary was recently held, 
was a decision of a single Judge and as 
stated by the Magistrate, it does not appear 
that his attention was drawn to the previous 
reported case. . 


(1) 23 M. 203. 
(2) 7 M. 131, 


. BOMBAY HIGH COURT, 
Criminal Revision Petition No, 374 or 1912, 
January 9, 1913, 

Present:—Mr. Justice Beaman and 
Mr, Justice Rao. 


In re SHANKAR SADASHIV KATRE— 


ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 147— 
‘Privy’, whether ‘land’ or ‘water’ or use of it an eases 
ment. i 

Where to deprive the complainant of the use ofa 
‘privy,’ which he had been using jointly with the ao. . 
cused, the latter locked up the ‘privy’ and a Magis. 
trate, taking action under section 147, Criminal 
Procedure Códe, directed the removal of the look: 

Held, that the Magistrate was in error, inasmuch 
as, under section 147, a Magistrate is restricted 
to inquiring into disputed rights of “land and water” 
including easements over the same, but a ‘privy’ is 
neither ‘land’ nor ‘water’, and nor is the use of it 
an easement over the same, $ 
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Criminal Application: for revision against 
an order passed by the First Class Magis- 
trate at Satara. 

Mr. Nilkanth Atmaram, for the Accusd. 

Mr. K. N. Koyajee, for the Complainant. 

Mr. L. A. Shah, acting Government Pleader, 
for the Crown. 

JUDGMENT.—In our opinion, the langu- 
age uf section 147 of the Criminal Procedure 
Code is plain enough. We think under 
that section that a Magistrate is restricted to 
inquiring into disputed rights of the use of 

land and water”, including easements ete., 
over the same as expressly stated in the section. 
We cannot read into those words any more 


than they naturally contain, and we cannot | 


hold that a ‘privy’ is either ‘land’ or ‘water’ 
or that the use of it is an easement over the 
same. We think, therefore, that the Magis- 
trate was in error in adopting the course he 
did. It is a very natural error considering 
that the complainant sought three reliefs, 
two of which could properly have been granted 
under the section. It is a very open ques- 
tion whether the third relief might not have 
been granted under section 145, although 
the policy underlying this part of the law 
might supply objection to that course. How- 
ever that may be, after thus expressing our 
opinion upon the state of the law, we think 
that this is a case in which we need not inter- 
fere in criminal revision. That isa matter 
entirely for the discretion of the Court, 
and here, we think, we should best use that 
discretion by leaving the Magistrate’s order 
where it is. 


Rule discharged. 


t 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 780 or 1912. 
November 28, 1912. 
Present:—Mr. Justice Twomey. 
NGA TO GALE—APPELLANT 
versus 


EMPEROR—Proszovror, 

Crimina’ Procedure Code (Act V of 1898), s. 339— 
Pardon— Withdrawal not provided for—Forfeiture—Ap- 
prover cannot be tried for original offence unless definite 
Finding recorded after inquiry as to forfeiture, 
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The present Code of Criminal Procedure, 1898, con- 
tains no provision for the withdrawal of pardons. 

The question whether the pardon has been forfeited 
is in each case a question of fact. The proper course 
in cases of alleged forfeiture is to draw up an order 
setting forth specifically the alleged breach of the cons 
dition of pardon, and to call upon the approver to show 
cause on a future date why he should not be tried for 
the offence for which he was pardoned. On the data 
fixed for the hearing, unless the approver admits the 
alleged breach of condition, the Magistrate or Judge 
should hear the evidence relied upon as establishing 
the breach and any rebutting ovidence which the ap» 
prover may offer, and shouldthen record a definite 
finding as to whether there has been a breach or not, 
A definite finding arrived at in this manner is essens 
tial before the approver can be placed on his trial for 
the original offence. 


Mr. Eggar for the Orown:—The facts 
were “that a dacoity was committed in 
January 1912 aud the appellant was the 
approver. He was tendered a pardon and 
accepted it and gave his evidence in the Ses. 
sions trial and the Sessions Judge was of 
opinion that he had forfeited his parden, either 
by non-disclosure or by false evidence and that 
he ought to be tried for the dacoity. 

There was a document filed which purport- 
ed to be a withdrawal of the pardon by the 
Magistrate who granted it umder section 339. 
That was -an error, and none of the Courts 
below had noticed it. The present. section 
339 of the Code had altered thalaw as 
regarded the withdrawal of pardons, and 
there was no provision whatever under the 
Criminal Procedure Code whereby a pardon 
once tendered and accepted could be with- 
drawn. The section was in all respects the 
same as under the old Code, but in snb-see- 
tion (2) the word “forfeited” had been sub- 
stituted for the word “withdrawn.” The 
point was that whereas there were several 
rulings and a settled procedure under the 
old Code whereby a pardon ought to be 
withdrawn by the Magistrate who tendered 
it and then the accused put up for trial, 
under the new Code, there was no procedure 
and the accused, if the . 
authorities thought he should be tried for the 
offence, was simply put upon his trial and he 
tendered his plea in bar and his plea in bar 
had to be gone into before he could be 
tried for the original offence. There was no 
doubt that the accused in the present case 
had pleaded. his pardon in bar in his ex- 
amination before the Committing Magistrate, 
when he said:. I was tendered a pardon by 
the Government. I gaye my evidence truth. 
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fully in accordance with the conditions of my 
pardon.” Then again in the Sessions Court: 
“I helped the Government to the best of my 
ability,” so that he had pleaded his pardon in 
bar, andthe Court could not proceed with 
the case until that issue was tried. 

_ His Honous: What issue? 

_ Mr. Eggar: As to whether he had in fact 
forfeited, and the proper procedure would be 
in the Committing Magistrate’s Court for 
avidence to be gone into first of all—formal 
evidence that he was the person who was the 
epprover‘in the former case, and who gave 
such and such evidence; and next that he, 
either in one way or the other, had forfeited 
his pardon, either, in the words of section 339, 
wilfully concealed something essential to the 
case or else that he had given false evidence. 

His Honour: Is there any precedent for 
this procedure? 

Mr. Hogar said there was, and he would 
point out several cases. There was no pre- 
cedent for the procedure followed in the 
present case that Counsel had come across. 
He proceeded to cite Hmperor v. Kothia (1) 
Nga Po Hunan v. Emperor(2), King-Emperor v. 
Bala (3) Emperor v, Abani Bhuehan Ohucker- 
butty' (4) in support of the fact that 
there was no provision for cancelling, 
revoking or withdrawing «a pardon. He 
went on to say that both in the Magistrate’s 
Court and inthe Sessions Court the point 
would have to be gone into if appellant atill 
put forward his plea in bar. He thought 
His Honour would have tosend back the case 
for re-trial. The case was clear enough as 
regarded the dacoity. The appellant admitted 
that he was one of the dacoits, and there 
could be no doubt that if the procedure was 
correctly followed, be would be convicted of 
this dacoity. Counsel asked His Honour to 
send the case back. 


JUDGMENT.—The appellant Nga To 
' ‘Gale was arrested on a charge of being con~ 
cerned in two dacoities committed on the 
night of 23rd January 1912 at Ywathit and 
Ywadaushe in the Thaton District. After his 
arrest, he made a confession and thereupon a 
pardon was tendered to him on the condition 


(1) 8 Bom. L. R. 740; 4 Cr. D. J, 346; 80 B. GIL at 
pp. 617 & 619. eee S 

(2) U. B, R. (1907), 7; 7 Or. L. J, 245. 

(8) 25 B. 675; 8 Bom, L. R. 271. 

(4) 8 Ind. Cas. 721; 110r. L. J. 702; 37 O. 845. 
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mentioned in section 337, Code of Crimin&l 

Procedure. “He was examined as an approver’ 
against four of his alleged accomplices and 

made what appeared to the Committing 
Magistrate to be a fall and true’ disclosure. 

When the case came for trial to the Sessious 
Court, To Le repeated the evidence given by 
him to the Committing Magistrate. There 
are slight discrepancies between the two de- 

positions bus in material particulars there 
was no serious variation. The four accused 

persons were, however, not convicted. Per- 
mission was given to withdraw the charge 
against them on the following grounds 

stated in the Sessions Judge’s order of 2lst 

June 1912:— 

“(L). There are serious discrepancies 
between the evidence of the approver and the 
other prosecution witnesses, firstly, as to the 
number of the dacoits,as to their identity 
and asto whether they were disguised or 
not; secondly, as to what occurred in Shan’ 
Gyi’s house when the witness Po Tha visited 
it; thirdly, as to whether, on the occasion of 
the search for the gun in Shan Gyi’s com- 
pound, To Gale did or did not display, by his 
words and conduct, uncertainty as to whether 
the gun had been buried inside or outside 
the stone wall. 

“(2). Apart from the evidence of the ap- 
prover which thus appears to me discredited, 
the only evidence against any of the accused 
is the fact of the- discovery of part of the’ 
dacoited property in situations, which do 
not, in my opinion, warrant the inference that 
they were in possession of the accused in 
question.” 


In acquitting the four accused, the Sessions 
Judge recorded his opinion that “Po Gale 
has forfeited his pardon by giving false evi- 
dence, more particularly as to his pointing 
out to the search party the exact place where 
the gun was buried and as to his presence at 
the time when the gun was buried, since it 
appears tome clear that he was uncertain 
whether the gun was buried inside or outside 
the stone wall and it seems to me incredible 
that he could have been uncertain on this 
point if he had actually been present when 
the gun was buried.” 

In consequence of this opinion, the Sub- 
Divisional Magistrate, Thaton, recorded an 
order withdrawing the pardon and To Le was 
accordingly charged with taking part in the 
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Y wathit dacoity. He adhered to the state- 
ments already made by him, admitting his 
part in the dacoity. But before both the 
Committing Magistrate and the Additional 
Sessions Judge, he urged that he had been 
pardoned and that he had complied with the 
conditions of his pardon. The learned Judge 
disregarded this plea, treated the pardon as 
having been withdrawn and convicting the 
accused sentenced him to suffer transporta- 
tion for seven years. 

The Judge does not seem to have referred 
to the provisions of law applicable to the 
matter. If he had done so, he would have 
seen that the present Code (1898) contains 
no provision for the withdrawal of 
pardons. Section 339 provides that if a 
person who has accepted a tender of pardon 
has, either by wilfully concealing anything 
essential or by giving false evidence, not com- 
plied with the conditions on which the tender 
was made, he may be tried for the offence 
in respect of which the pardon was tendered 
and the statement made by him may be 
given in evidence against him when the 
pardon has been forfeited under this section. 
The question whether the pardon has bsen 
forfeited is in each case a question of fact and 
elementary principles of justice aud good 
faith require that this question of fact should 
be properly tried and determined before the 
approver is charged with the offence for 
which he was pardoned. The mere expres- 
sion of opinion by the Sessions Judge is not 
enough. The approver should be given an 
opportunity of meeting the allegation that 
he has failed to make the full and true dis- 
closure required under section 337. The 
proper course was to draw up an order set- 
ting forth specifically the alleged breach of 
the condition of pardon and to call upon the 
approver to show cause on a future date why 
he should not be tried for the dacoity as 
provided in section 389. On the date fixed 
for the hearing unless the approver admits 
the alleged breach of condition, the Magis- 
trate or Judge should hear the evidence 
relied upon as establishing the breach and 
any rebutting evidence which the approver 
may offer, and should then record a definite 
finding as to whether there has been a breach 
or not. A definite finding arrived at in this 
manner is essential before the approver can 
be placed on his trial for the original 
offence.| 
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The Assistant Government Advocate, who 
appears for the Crown in this Court, does not 
support the conviction as if stands. It 1s 
clearly impossible to sustain it. BotI am 
asked, in setting aside the conviction, to order 
anew trial which should be preceded by an 
inquiry as indicated above concerning the 
alleged breach of the condition of pardon. 

The course suggested to me would, no 
doubt, be appropriate iffthe records disclosed 
prima facie grounds for the opinion expressed 
in the Sessions Judge’s order of 21st June 
1912. But the grounds appear to be of the 
flimsiest description. The only part of the 
approver’s evidence which the Sessions Judge 
refers to specifically as false is that relating 
to the discovery of the gun, Exhibit 13, near 
the accused Shan Gyi’s house, The approver 
told the Police that he was present when 
Shan Gyi buried the gun and that he could 
show the place. The gun was actually 
found buried within a few yards of the spot 
pointed ont by To Le. It appears that To 
Le showed some uncertainty as to the exact 
spot and the Sessions Judge inferred from 
this uncertainty that To Le could not have 
been actually present when the gun was 
buried and that To Le gave false evidence 
in saying he was present at the time and in 
sayiug that he pointed ont the exact spot, 
The allegation is that the gun was buried 
at night and To Le might easily make a 
mistake of afew yards as to the exact spot. | 
Also seeing that the gun was found a few 
yards from the spot first pointed out by To 
Le, I think it is unreasonable to argue that 
he gave false evidence in saying that he 
pointed out the exact place. There are dis» 
crepancies between To Le’s statements and 
those of Ma Lon Ma and Ma Pu Si Ma 
as to the number of the dacoits, as to 
whether they were disguised with soot 
and lime or not, and as to who they 
were. Ma Lon Maand Ma Pn Si said they 
recognized two men who are not among those 
denounced by the approver. But the identi- 
fication of these two men by Ma Lon Ma and 
Ma Pu Si was discredited by the Police and 
the men were not tried for the offence. The 
evidence of Ma Lon Ma and Ma Pu Si 
must, therefore, be accepted with reserve and 
their statements as to the number and ap- 
pearance of the dacoits are of doubtful value. 
As regards the assemblage at Shan Gyi’s 
house before the dasoity, there is no adeguate 
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reason for regarding the particulars given by 
the approver as false even where his account 
ale with the evidence of the witness Po 

a, 

In my opinion, therefore, there are no 
sufficient grounds for holding that Nga To 
Le gave false evidence at the trial. He 
appears to have complied substantially with 
the condition of bis pardon and so long as 
the pardon was in force, he could not be 
convicted of the offence in respect of which 
he was pardoned. 

The conviction and sentence are set aside 
and the appellant is acquitted and wiil be 
released unless he is liable to be detained on 
some other charge. ` 

Conviction and sentence set aside. 





LOWER BURMA CHIEF COURT. 
Crisan Revision No. 47-B. or 1913. 
April 7, 1913. 

Present:—Mr. Hartnoll, Officiating 
Chief Judge. 

KRISHNA PERDAN AND ANOTHBR— 
APPLICANTS 
VETEUS 

PASAND— OrrosıTE PARTY. 

Workmen's Breach of Contract Act (XIII of 1859), 
a.l~Effect of dismissal for default of application 
—Criminal Procedure Oode (Act V of 1898) ss. 247, 
403. 

An application under section lof the Workmen's 
Breach of Contract Act, 1859, was dismissed for de- 
fault before any order had been passed by the Magis- 
. trate under section 2 of the Act. Three years later, 
when the offender was found by the applicant, the 
application was renewed but dismissed by the Magis- 
trate, who held that there were no sufficient grounds 
for going on with-a case determined so long ago. 

Held, (1) that no “offence” against | the Act having 
yet Deen committed, there was no “aoqnittal’ and 
section 408 of the Code of Oriminal Procedure did not 
bar the re-opening of the proceedings; 

(2) that as the delay was due to the applicant’a 
inability io find the offender, there was no ground for 
refusing to continue the inquiry. 

King-Emperor v. Takast Nukayya, 24 M. 660, fol- 
lowed. 

Qurudeen Taily v. Muttu Servai, 15 Ind. Cas, 996; 
6 L. B. R. 89; 5 Bur. L. T. 133,13 Cr. L. J. 580, refer- 
red to. 

Mr. R. N. Burjorjee, for the Applicants. 

JUDGMENT.—From the copy of the 
Magistrete’s order attached to the applicstion, 
it appears that in the year 1909 respondent 
preceeded against one of the applicants nnder 
section 2 of tha Workmen's Breach of Con- 
tract Act, (X11I of 1859) and that process 
was issued, but the case was dismissed for 
non-appearance of the respondent. Respond- 
ent sought to re-open the case and alleged 
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that the delay in applying to do so wak 
because he did not know the whereabouts of 
the applicants. The Magistrate held that 
there were no sufficient grounds for going on 
with a case that had been heard and deter- 
mined nearly three years ago and so he dis- 
charged the applicants, 

The learned Sessions Judge, on application 
being made by respondent to him, found that 
the order dismissing the case for dəfault 
could not be regarded as one passed under 
section 247 of the Code of Criminal Proce- 
dure and so the Magistrate was not precluded 
by section 403 from taking up the case 
afresh, and that there was no limitation for 
applications in the Criminal Courts. Hoe, 
therefore, ordered further inquiry on the 
merits. 

Applicants now ask that this order be 
revised and the first two grounds are that 
the order passed in 1909 fell under section 
237 of the Code of Criminal Procedure—that 
the case is a summons case and the order 
amounted to an acquittal, As was said in the 
case of King-Hmperor v. Takasi Nukayya (1), 
the offence created by the Workmen’s Breach 
of Contract Act is not the neglect or refusal of 
the workman to perform the contract but the 
failure by the workman to comply with 
an order made by the Magistrate that the 
workman re-pay the money advanced or 
perform the contract, Inthe present case, 
the complainant did not appear and the 
complaint being dismissed, the Magistrate 
never made any order. Consequently, there 
was no offence under the Actand Chapter 
XX of the Code of Criminal Procedure and 
section 408 of the same Code do not apply. 

The only other ground that need be con- 
sidered is that further inquiry should not ba 
ordered as no action had been taken for 
nearly three years. Ifit is a fact the re. 
spondent could not discover the whereabouts 
of the applicants, that explains the delay. In 
the case of Gurudeen Taily v. S. Muttu Servat 
(2) it was held that although one object of 
the Act may have been to provide a speedy 
remedy for employers against the workmen, 
the main object was to provide for the 
punishment of workmen who have taken 
advances and have fraudulently broken their 
contracts to work, I dismiss the application, 

Application dismissed, 


(1) 24 M. 680. 
(2) 15 Ind, Cas, 995; 6 L, B. R. 89; 5 Bur. L. T. 188; 
13 Or, L. J. 580. s 
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CALCUTTA HIGH COURT. 
Criminar Revision No. 363 or 1913. 
June 18, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Imam. 

BISSHR MISSER AND orners—AcousEp— 
PETITIONERS 
versus 


EMPEROR—Opposirs PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 94, 
165——Search of accused’s house— Specific stolen property 
—General search jor stolen property—Search of ac- 
cused’s house after his arrest for specific stolen property, 
if legal—Penal Oode (Act XLV of 1860), ss. 353. 

Although a genera] search of the house of an 
accused for stolen property may not be authorized 
by law, a Police officer is empowered to search an 
accused’s house even after his arrest for specific 
stolen property relevant to the case under section 
165 of the Criminal Procedure Code. 

Bajrangi Gope v. Emperor, 9 Ind. Cas. 64; 13 O. L. 
J. 689; 38 CO. 804; 15 0. W. N. 843; 12 Cr. L. J. 8, 
explained. 

Ishwar v. Emperor, 12 C. W. N. 1016; 8 C. L. J. 320; 
8 Cr, L. J. 224, referred to. 

Prankhang v. Emperor, 17 Ind. Cas. 76; 16 C. W. N. 
1078; 18 Or. L. J. 764, relied upon. 

The powers conferred by sections 94 and 165 of 
the Criminal Procedure Code extend to accused 
persons. 

Mahomed Jackariah v. Ahmed Mahomed, 15 O. 109, 
relied upon. 

A Sub-Inspector of Police went with one B. to 
search the house of a servant of his, 8,, whom B. 
had charged with criminal breach of trust in respeot 
of Rs. 390, The object of the search was to discover 
the money and a bag in which it was contained. In 
the course of the search, a scuffle ensued and the 
Sub-Inspector was assaulted. by the accused: 

Held, that the search of the house of 5, was cover- 
ed by the provisions of section 165 of the Criminal 
Procedure Oode and that the accused were guilty of 
assaulting æ publio servant to deter him from dis- 
charge of his duty. 

Rule upon the 
Mozufferpur. 

_ Dr. Sarat Ohandra Basak and Babu Bipin 
Ohandra Bose, for the Petitioners. 

Mr. Sinha, and Babu Manmatha 
Mukherjee, for the Crown. 

JUDGMENT.—This Rule was issued on the 
District Magistrate of Moznfferpur to show 
cause why the convictions of the petitioners, 
Bissar Misser and Moti Misser, under sections 
332 and 353 of the Penal Code, respectively, 
should not be set aside in view of the decision 
of this Court in the case of Bajrang? Gope 
vy. Emperor (1) and why the sentence passed 
on the petitioner, Romeshwar Misser, under 


(1) 9 Ind. Cas. 64; 13 C. L. J. 689; 88 C., 304; 15 
Q. W. N. 848; 12 Or. L. J. 8, 


District Magistrate of 


Nath 
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section 342 of the Penal Code should not be 
revised. 

The facts found are thus stated in the 
judgment of’ the learned Sessions Judge on 
appeal: — f 

“A Sub-Inspector of Police, who is the 
complainant in this case, went with Bisheswar 
Marwari to search the house of a servant of 
his, one Sirjawan Misser, whom he had 
charged with criminal breach of trust in 
respect of a sum of Rs. 390. The object of 
the search was to discover the money, and a 
bag in which it was contained. A house 
was pointed out to the Sub-Inspector by 
Bisheswar as that of Sirjawan. The Sub- 
Inspector called two residents of the village 
and one resident of a neighbouring one, who 
were close at hand, to attend as search wite 
nesses and proceeded to search the house. 
One Santosh Misser, who has also been con- 
victed in this case, went before the search 
into the house and removed the females. 
When one room had been searched and the 
search of a second had begun, the three appel- 
lants came into the house and told the Sub- 
Inspector to get out or they would insult him. 
Bissar Misser was carrying a sickle. Words 
were exchanged and a scuffle followed in the 
course of which Bissar out the Sub-Inspector 
on the hand with his sickle. Moti Misser 
knocked him down and Romeshwar Misser 
and the other three accused administered a 
beating to Bisseshwar.” 

The only additional facts which need be 
stated are that Sirjawan had been arrested 
before the search took place, that the house 
searched belonged to him and his brothers, 
the petitioners Bissar and Moti Misser and 
that Bisseshwar was shut into a room prior 
to his being assaulted. 


As to the convictions under sections 332 and 
853 and the case of Bajrang? Glape v. Emperor 
(1), there appears to be some misunderstanding 
as to what was actually decided in that case. 
No doubt, some of the observations of the 
learned Judges (Holmwood and Sharfuddin, 
JJ.) suggest that they were at the time 
disposed to take the. view that section 94 
of the Code (upon which the power to search 
conferred by section 165 in some degree 
depends) “does not refer to stolen articles 
or to avy incriminating document or thing 
in the possession of an acensed porson.” 
But in the first place, that proposition in tng 
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wide form in which it is stated is not supported 
by the case to which reference was made 
[Ishwar Chandra Ghoshal v. Emperor (2)]. In 
the latter case, the facta were peculiar. An ac- 
cused person, who was actually on his trial for 
offences under sections 471 and 193, was 
called upon to produce a document, the docu- 
ment was not produced, and because it was not 
‘produced, the prosecution failed. The accused 
was then prosecuted and convicted under section 
175 of the Penal Code for disobedience of the 
order to produce the document, All that 
was held was that section 94 of the Criminal 
Procedure Code did not apply to the case of 
an accused person on his trial—the last three 
words are not without importance—so as to 
render him liable to punishment under sec- 
tion 175 of the Penal Code for the omission 
to produce a document which he had been 
directed to produce by an order made during 
the course of the trial under the formar 
section. That is avery different thing from 
saying that the person or house of the 
-aecused could not have been searched for the 
document either before or during the trial. 
In this connection, reference may be made to 
the case of The Nizam of Hyderabad v. Jacob 
(2). Ia the second place, the learned Judges 
expressly guarded themselves from express- 
ing a final opinion on the point. What they 
said was “that in the case before them, it was 
sufficient to hold that section 165 did not 
authorise a search for stolen property in the 
house of the absconding offender” and that 
remarkable as it might appear there was 
no other section which would cover such a 
search. “Now, as it seems to us, the words 
which it wag intended to emphasize were the 
words ‘stolen property” and not the words 
which follow “in the house of the absconding 
offender.” The particular objection to the 
search which the learned Judges had in their 
minds was not that the search was made in 
the house of an accused person but that the 
search was made for stolen property generally 
whereas under section 165a search might 
only be made for a particular document or 
‘thing. That this isthe true meaning of the 
-language employed appears to be clear from 
what is said just before, that section 165 “does 
not authorise a general search for stolen pro- 
perty” and also from the way in which the case 


(2) 12 0. W. N. 1016; 8 C, L. J. 820; 8 Or. L. J. 224, 
(3) 19 0. 52, f 
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is referred to in the subsequent case of Pray- 
khang v. Emperor (4), decided by the same 
learned Judges. Tho language there used is 
perfectly explicit and free from ambiguity. 
The learned Judges say that the opinion had 
apparently been entertained that the ruling in 
Bajrangi’s case(1), “if it intended to lay down 
that a Police officer is not empowered to 
search an acoused’s house for stolen property 
relevant to the case, is not a correct statement 
of the law” and they dispose of that opinion 
as follows:— We desire again to point out 
that the law does not empower Police officers 
to search an accused’s house for anything but 
the specific article which has been or can be 
made the subject of summons or warrant to 
produce. A general search for stolen property 
is not authorised und the law cannot be got 
over by using such an expression as ‘stolen 
property relevant to the case.’ Such ex- 
pressions are vague and misleading and the 
terms of the law are extremely specific.” This 
passage is meaningless unless there is some 
right to search the house of aa accused 
person, 

Considered in their true light, the three 
recent cases which we have cited lend no real 
colour to the contention, that the powers 
conferred by sections 94 and 165 of the 
Criminal Procedure Oode do not extend to 
accused persons, The contention, moreover, 
is plainly opposed to the ruling of this 
Court in the earlier case of Mahomed 
Jackariah v. Ahmed Mahomed (5), which 
was not brought to the notice of the Court 
in Bajrangi’s case (1) and where the 
law was fully dealt with in the separate 
judgments delivered by Norris and Ghose, 
JJ. Referring to section 94 of the 
Code of 1882, which differs in no material 
respect from the present Code, Norris, J., 
remarked (page 122) that the words of 
the section “are of the widest possible 
character.” Ghose, J., dealt historically and 
exhaustively with the precise point before 
us and his conclusion is thus expressed 
(pages 140 and 141):—“‘It will be observed 
that the law, so far as the immediate 
subject before us is concerned, is practically 
the same as it was in 1872; and there 
can, I think, be no doubt that the Legislature 


(4) 17 Ind, Oas. 76; 16 O. W. N. 1078; 18 Cr. L. J 
764. l 
(5) 15 0. 109, 
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fntended, as I have already observed, that 
an accused person might be compelled to 
produce evidence against himself; 
reading the above sections (č. e., sections 
94.99) with Schedule V, No. VIII of the 
Criminal Procedure Code, the only safe- 
guards, as far as I can see, which the Legis- 
lature provides are: first, that the document 
called for, or in regard to which a search 
warrant is issued, must be distinctly specified; 
second, that the documents are necessary for 
the purpose of the inquiry; and, third, that 
while granting a search warrant, the Magis- 
trate must exercise his judicial discretion, and 
that he should not make such an order 
unless the materials before him justify him 
in so doing.” No doubt, Ghose, J., referred 
to proceedings in the Legislative Council in 
accordance with a practice which has since 
been authoritatively declared to be in- 
admissible, but the reasoning derives little 
additional force from what was said in 
Council. The conclusion really rests upon 
the wide words of the Code itself. 

The safeguard which as it appears to 
us was insisted on in Bajrangt’s case (1) and 
Prankhang’s case (4) was the first of the 
safeguards mentioned by Ghose, J. 


When a burglary or dacoity is com“ 
mitted, information is usually laid at the 
thannah and a list of the articles stolen 
is supplied or taken down in writing. 
The Police then make an investigation in 
the course of which the houses of su- 
spected, absconding or arrested offenders 
are or may be searched for the specific 
articles comprised in the list. So far as 
we are aware, since Ahmed Mahomed’s case 
(5) was decided, up till now, the legality 
of searches made in such circumstances 
has never been seriously disputed in this 
or any other Province. The question, so 
far as it depends upon the terms of 
section 94, does appear to have been raised 
by Counsel (Mr, Monomohan Ghose) in 
Jacob’s case (3) above cited. The argument 
was not noticed by Beverley, J., and was 
summarily dealt with by Ameer Ali, J., who 
desoribed the proposition “that the Magis- 
trate had absolutely no power to call either 
upon the accused or upon his bailee for 
the production of anything connected with 
the’ offence” as a somewhat startling pro- 
position and went on to point out, in 
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langnage similar to that of Norris, J., “that 
the words of section 94 are very large.” 

In the present case, as we have said, 
Sirjawan was arrested before his house 
was searched. In regard to that, wa may 
add that from the cases cited by Norris, J., 
in Mahomed Jackariah v. Ahmed Mahomed (5), 
it would appear that the right to search the 
person and premises of an acoused person 
who has been lawfully arrested is recognised 
in England and that the search may bə 
not only for specified articles but generally 
for incriminating evidence. In India, the 
power to search an arrested person is 
provided for by section 51 of the Code 
and section 523 seems to recognise the 
right of any Police officer to seiza property 

alleged or suspected to have been stolen 
or found under circumstances which create 
suspicion of the commission of any offence.” 
That section, it will be observed, does not 
expressly confer a right to search the 
premises of an arrested person. But 
however that may be, in the view which 
we take of the meaning of sections 94 and 
165, itis unnecessary for us for the pure 
poses of the present case to pursue the 
inquiry further. 

In our opinion, the search of Sirjawan'a 
house is covered by the provisions of sea- 
tion 165. We also agree with the Sessions 
Judge that in the cireumstances§ the 
sentences passed on the petitioners are not 
too severe. ` 

The Rule must, accordingly, be discharged 
and the petitioners must serve out their 


sentences, 
Rule discharged, 


ALLAHABAD HIGH COURT, 
Carminat Revision Petition No. 139 op 1913, 
April 5, 1913. 

Present:—Mr. Justice Rafique. 
RAHAM ALI— APPLICANT 
versus 
EMPEROR—Opposites Party, 

Criminal Procedure Code (Act V of 1898), a. 110— 
Security to keep the peace—Evidence on both sides 
equally balanced. $ 

Where in a case under section 110, Criminal Pro- 
cedure Code, the evidence isequally balanced, no 
order requiring seourity should ba made, 
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_ Revision against an order of the District 
Magistrate of Bulandshahr. 

Mr. Sawhny, for the Applicant. 

The Assistant Government Advocate, for the 
Orown, 

JUDGMENT.—This is an application in 
revision against the order of the learned 
District Magistrate of Bulandshahr, confirm- 
ing the order of the Sub-Divisional Magis- 
trate, directing the applicant and two others 
to farnish security to be of good behaviour, 
for one year or in default to undergo rigorous 
imprisonment for that period. The learned 
District Magistrate in his order dated the 
Sth November -1912 does not discuss. the 
evidence in the case but says that, after 
hearing the learned Counsel for the appel- 
lant beforé him, he is of opinion that the 
order appealed against is justified. It is 
contended for the applicant that, under 
these circumstances, the evidence in the 
ease should be considered by this Court 
in erder to decide whether the applicant 
should be made to furnish security to be 
of good behaviour. I have heard the entire 
evidence in the case and the arguments by 
the learned Counsel for either side. It 
appears that the applicant was charged 
with dacoity in 1911 and was committed to 
the Oourt of Session but was acquitted. 
Soon after hig acquittal, he was challaned 
under section 110 and Mr. Gordon, 
Deputy Magistrate, made an order calling 
on him to furnish security to. be of good 
behaviour for two years. The proceedings were 
submitted fo the Court of Session and they 
were set aside by the latter Court. Within 
eighteen months of the order of the Sessious 
Court, the applicant and two others were 
again sent up by the Police of Bulandshahar on 
the charge of being habitual thieves and rob- 
bers. The Police produced sixteen witnesses 
in support of the charge and the applicant and 
his comrades examined nineteen witnesses to 
rebut the prosecution evidence. The evidence 

. for the Crown may be sub-divided into three 
heads, namely, (1) specific instances in which 
the applicant was suspected, (2) the company 
he keeps, and (3) the reputation he onjoys 
in the neighbourhood. Mow the evidence 
‘as to--the cases in which the applicant was 
suspected’ cannot be said to fall within 
dhe, meaning of general repute, under 
section 117 of the Code of Criminal 
Procedure.’ This view of the law is borne 
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out by an unreported decision of this Count 
in Criminal Revision No. 344 of 1911. The 
evidence as to the company the applicant 
keeps is said to be one of the grounds 
on which the people of the neighbourhood 
have formed their opinion of the character 
of the applicant. The third kind of evidense, 
namely, that of general repute, was,’ no doubt, 
admissible and relevant to the charge 
brought against the applicant. Of the wit- 
nesses for the Crown only two came from 
the village of the applicant, The latter has 
examined nineteen witnesses most of whom 
come from his village or from very close to it. 
All of them, except one who professes 
ignorance of the character of the applicant, 
swear that the applicant bears a good cha- 
racter in his village and in the neighbourhood. 
According to their evidence, the applicant : 
is by general repute a man of good character. 
It ia also in evidence for the defence that 
there is enmity between the applicant and 
the muthia of the village. 

The learned Sub-Divisional Magistrate has 
rejected the evidence for the defence on the 
ground that some of the witnesses must be 
related to the applicant and that defence wit» 
nesses are not so well off as some of the wit- 
nesses for the prosecution. In the absence of 
any evidence, relationship cannot be inferred. 
The fact that some of the witnesses for the 
prosecution are better off than the witnesses 
for the defence is no reason to disbelieve the 
latter. I think that the evidence for the 
defence is just as good as that for the pro- 
secution. It has been held in this Court 
more than once that where the evidence is 
equally balanced in a case under section 


“110 of the Oode of Criminal Procedure, no 


order requiring security should be made. 
I, therefore, allow tbe application and 
seb aside the order of the lower Courts 
calling on the applicant to furnish secarity. 
If security has been furnished, the bonds will 
be cancelled. 

Application allowed, 
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OÙDH JUDICIAL COMMISSIONER'S 
COURT. 
ORIMINAL Reverence No. 55 or 1912. 
January 24, 1913. 
Present:—Mr. Piggott, J. C. 
PARSHADL PASI—<Accussp—APPLIOANT 


versus 


BALJIT SINGH—Oppesitz Party. 

Penal Code (Act XLV of 1860), Chaps. XIX, XXI, 

` 89. 99, 823, 498-498—Criminal Procedure Code (Act V 
oy 1898), ss. 190 (2) and (c), 195, 299—Regulation XI 
of 1806, r. 8—Cognizance of offence upon complaint 
of person other than one affected by  offence— 
Bullock carts, forcible seizure of, by Tahsil peons, how 
far valid—Private defence, right of, when exercisable. 

Where a complaint was filed mentioning that the 
complainant and his companion were beaten by the 
accused andthe Court finding that the accused had 
beaten the companion, though not the complainant, 
fined the accused: 

Held, that the Court was perfectly justified 
in taking cognizance of the offence against the 
companion although he himself did not institute 
„the prosecution. 

In re Ganesh Narayan Sathe, 13 B. 600 and Farzand 
Ali v. Hanuman Prasad, 18'A. 465; A W. N. (1896) 
177, referred to. 

Where certain Tahsil peons forcibly seized for 
military purposes a bullock cart not let on hire, and a 
souffle ensued and one of the peons was hurt by the 
cartman: | 

Held, that the latter acted in the-erercise of 
his right of private defence, because the peons had no 
legal authority to take the cart in their charge by 
criminal force and without his consent, and thus 
their act being one not done under colour of 
their office, section 99, Indian Penal Code, could 
be of no avail to them, ; 

In re Ram Harakh v. Emperor, Criminal Application 
“No. 104 of 1907, referred to. 


' Case reported by the Sessions Judge of 
Fyzabad, under section 438 of the Criminal 
* Procedure Code, by the following 


ORDER OF REFERENCE. 

The authorities of the 4th Cavalry 
stationed at Fyzabad requested the executive 
of the District to be supplied with 12 
country carts. 


The Tahsildar of Fyzabad .was con- 
sequently ordered to comply with the 
. demand. 

He deputed Baljit, Wali Mohammad, 


Tahsili peons, andone Hari Lal an ap- 
prentice peon for the purpose. These peons 
-on the 20th June 1912 at 2 pr. mw. seized, 
among others, the cart of one Mahaut Ram 
Manobar Parsad of Bara Asthan in Ajodhia 
driven by one Parshadi. 

As these carts reached the Chowk in the 
ciyil lines near the Commisgioner’s office, 
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Parshadi attempted to slip away. He, there- 
fore, moved his cart towards the turning on 
the south, and tried to run away with the 
cart, Hari Lal stepped forward and stopped 
the cartman. 

The chaprasi’s version is, that Parshadi 
cartman hit Hira Lal on his forehead with 
his driving stick and drove on, Baljit rushed 
up and stopped the cart. Babu Ram ard 
Binda Parsad Mukhtars of the Mahant, who 
were present in the Civil Court in connection 
with a case at a distance of about half 
furlong from the Chowk, came up with their 
two servants, Ram Harakh and Kali Din, and 
beat Baljit chaprast and rescued the cart. 

The cartman’s version is, that he was 
taking his cart from Ajodhia to Mangalasi to 
bring mangoes for his master. As he reached 
near the Civil Court, Wali Muhammad, 
chaprast, stood in front of his cart and said 
that it must go to the cavalry lines in 
begar, The cartman protested and said 


that it belonged to the Mahant and was 


never let on hire. On this, Wali Muhammad 
gave a slap right on his face with the 
result that he fell down from his seat, Baljit 
then hit him on his leg with his club that 
he had in his hand. Then the twogchapraszs 
and Hari Lal thrashed him with blows. The 
chaprasts then caught him and began to 
drag him to the Tahsil but some persons who 
were standing near him intervened and 
rescued him. 

The cartman (Parshadi) then went to the 
Civil Caurt compound and reported the 
matter to Babu Ram who sent Binda Parsad 
Mukbtear to filea complanit under section 
323, Indian Penal Code, against Wali Muham- 
mad and Baljit, peons. This was done on the 
same day. The Deputy Magistrate, whoenter- 
tained the complaint, recorded the injuries in- 
flicted on the person of Parshadi, the cartman, 
viz., two marks on the leg with blood effusing 
and swelling upon the upper lip. 

Baljit peon alone filed the cross-complaint 
the same day, 20th June 1912, against the 
cartman, two Mukhtears and the two servants 
of the Mahant. 

In dealing with the complaint of Parshadi, 
cartman, the Deputy Magistrate discharged 
the Tahsil peons, on the ground that although 
Wali Muhammad had given a slap on his face, 
the peons had the right of private defence 
and were protected by section 99, Indian Penal 

Code, 
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As to Baljit, the finding was, that although 
the cartman was hiton his leg by Baljit, the 
latter was not guilty of any offence as he was 
exercising also his right of private defence, 

In the complaint filed by Baljit, peon, thè 
learned Magistrate found, onthe evidence, 
that he, the complainant, was not beaten at 
all, that Babu Ram had not instigated any 
body to assault the chaprasis and as Babu 

- Ram, Binda Prasad, Ram Harakh, and Kali 
Din were charged with the abetment of 
assault, he acquitted them all of the offence 
with which they were charged but finding 
that Parshadi, cartman, who had no right of 
private defence, had hit Hira Lal on his 
forehead with bis driving stick, he sentenced 
him to a fine of Rs. 20 or in default to under- 
go rigorous imprisonment for one month. 

Parshadi has filed an application for revi- 
sion on each case. 

In the onein which the complainant was 
convicted he has taken up two main grounds. 

The first is, that the person assaulted, viz., 
Hari Lal, not being the complainant, the 
applicant should not have been convicted by 
reason of the Deputy Magistrate having 
found that he did not cause hurt to Baljit, 
who waa, virtually the complainant before 
him. ` 

Secondly, that-neither Baljit nor Hari Lal 
had any legal authority to seize the cart 
which the applicant was taking to his 
master’s village and which wasnot let on 
hire. This being so, the applicant was within 
his right to protest against the cart being 
seized. 

In the otherin which the peons were 
discharged, the applicant took the only 
ground thatthe Deputy Magistrate was in 
error in holding that the peons had the right 
of private defencein beating the applicant 
and were protected under section 99, Indian 
Penal Oode. 

I take upthe first ground urged in the 
application in which the petitioner was 
convicted. 

Itis alleged -that the conviction cannot 
stand as the person assaulted was not the 
complainant, the prosecution having been 
instituted by Baljit who, the learned Deputy 
Magistrate finds, was not beaten. 

In my opinion, this contention has no 
force. There is nothing in law which makes 
it essential that the person agsaulted must 
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move the Court before it can take cognigance 
of the offences in cases where it is necessary 
that the person aggrieved should only move 
the Court before it could take cognizance 
of the offence. The law has made special 
provisions, &g., it is only in regard to 
offences under Chapters XIX or XXI of the 
Penal Code or under sections 493, 498 that 
a complaint of the person affected by the 
offence is specially required. Asa general 
rule, any person: having knowledge of the 
commission of an offence may set the law 
in motion by acomplaint even though he 
may not be personally interested or affected 
by the offence Excepting sections 195 and 
299 of the Code of Criminal Prosedure, there 
is nothing in the Code showing an intention 
to confine prosecutions to the person directly 
injured [In re Ganesh Narayan Sathe (1), 
Farzand Ali v. Hanuman Prasad (2.)] In 
the present case, Baljit filed the complaint 
and mentioned that he was beaten with his 
companion, Hari Lal. Tke Court below was, 
therefore, perfectly justified in taking cogniz- 
ance of the offence against Hari Lal although 
the latter himself did not institute the pro- 
secution. Section 190 (a) and (c) of the 
Code of Criminal Procedure is very clear 
under which a Magistrate may take cogniz- 
ance of a cage on complaint or upon informa- 
tion received. It does not provide that the 
complaints should be lodged by the person 
directly affected by the offence complained 
of, nor is there anything to that effect implied 
in the definition of -complaint given in the 
Code of Criminal Procedure. noe 

The second ground, as ib appears to me, 
must prevail. The finding of the learned 
Magistrate, as itis shown from the facts 
summarized above, is, that the applicant was 
taking his master’s bullock cart to village 
Mangalasi, that the cart was never let on hire, 
that the chaprasis siezed the cart in spite of 
the petitioner’s protest and that a scuffle 
ensued in which Hari Lal, apprentice peon, 
was hurt. The reasons why the learned 
Magistrate holds the accused had no right 
of private defence of body or property are, 
that the peons were acting under colour of 
their office, and that the aceused could have 
had recourse to the Sub-Divisional Officer 
before taking the law into his own hands, 


(1) 13 B. 600. 
(2) 18 A. 465; A. W. N. (1896) 177, 
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Section 99, Indian Penal Code, contemplates 
only such cases in which the public servant 
_concerned had the legal authority to do the act 
but he proceeded to doit inan irregular 
manner. Ib does not protect those acts of 
public servants for which they had no legal 
authority to do. 

In other words, the section protects irre- 
gularity and not illegality in the conduct of 
public servants (wide cases noted and dis- 
cussed at page 400 of Gour’s Indian Penal 
Code). Ihave failed to discover any law or 
regulation having the force of law under 
which carts not let on hire could be seized 
even for military purposes. Regulation XI 
of 1806 does not confer such authority, but 
on the cortrary, rule 8 of that Regulation ex- 
pressly prohibits the seizure of carts not let 
on hire. It follows, therefore, that the peons 
had no legal authority to take the cart in 
charge of the petitioners by criminal 
force and without his consent, and this act 
of theirs was, undoubtedly, one not done 
under colour of their office, The other 
reason given by the- learned Magistrate 
is equally unsustainable. A person whose 

` right in property is actually invaded is 
called upon to have recourse to public 
authorities, and not defend it. If before 
the right is so invaded, he apprehends on 
definite information received that heis to be 
molested in person or property, itis then 
that he must have recourse to public autho- 
rities and not make preparations to take 
the law into his own hands, bat is “not 
bound to abandon his property to the mercy 
of marauders with a view of making appli- 
cation to the Police for assistance. Indeed 
the right of private defence would have 
been a mockery if the law were otherwise, 
for the right of private defence is founded 
on the doctrine of self-help, and its under- 
lying principle is to allow people to help 
themselves.” (Vide Gour’s Indian Penal 
Code, page 407 and cases cited there). If 
the view of law taken by the Magistrate 
were correct, there could be no right of 
private defence at places near the Police 
stations and within the precincts of the 
Courts and instead of returning a blow 
for a blow, or defending his property, a 
person must run to the Police or Sub- 
Divisional Magistrate. It is impossible to 
imagine that this could be the intention 
of the Legislature “in enacting section 99 
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in the Penal Code. An unreported decision 
of Mr. Chamier (now Mr. Justice Chamier) 
in No. 104 of 1967 (Criminal application 
Register of the Court of Judicial Commission- 
er), Inre Ram Harakh v. Emperor(1), decided 
on the 5th August 1907, has been brought 
to my notice and though the facts of that 
case are different, the principle seems to 
be applicable to the present case. In that 
case, certain chaprasis, orderlies of the 
Deputy Commissioner, had forcibly taken 
the accused’s bullocks on which the accused, 
more than five in number, had assaulted 
the peons. They were held to have a right 
of private defence. 

For the reasons given I think the peti- 
tioner has the right of private defence, and 
he was fully justified in treating the peon, 
Hari Lal, in the manner he did. The 
applicant inflicted no more harm than was 
necessary for the purposes of protecting 
his bullock cart. 

In the second case, in which the peons were 
discharged, I have shown that they had 
not besn acting under colour of their office 
and had consequently no right of private 
defence. As both the cases are inseparable 
from each other, I would refrain from pass- 
ing any order in the second case in which the 
peons were discharged. 

I would, therefore, refer both of these 
cases under section 438, Criminal Procedure 
Code, to the Hon’bie Court of the Judicial 
Commissioner with a reccmmendation that 
the conviction be quashed in the one 
case, and such orders passed in the other 
case as the Judicial Commissioner may deem 
fit and proper. h 

Babus Daya Kishen Seth and Lachman 
Prasud, for the Applicant. ; 

ORDER.—I have heard Counsel for the 
applicant, Parshadi, and I have heard Baljit 
Singh, the Tahsil peon, who has appeared 
before me and represented his case in person. 
I agree generally with the views expressed 
by the learned Sessions Judge in his care- 
ful order of reference, except that the facts 
of the case do not seem to be so clearly 
established, on the findings recorded by the 
Magistrate as the learned Sessions Judge 
appears to think. His judgment discharging 
the Tahsil peons proceeds rather upon his 
general view of the entire case that even 
if they did beat Parshadi, they were justi- 

(1) Or. App, No. 104 of 1907, 
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fied in doing so, than upon a clear finding 
that they were satisfactorily proved to have 
struck this man. The general facts of the 
ease are clear enough. The chaprasis had 
been ordered to find country carts for the 
use of the Military authorities, and they 
seized upon a cart driven by this man 
Parshadi, who was unwilling to place if 
at the disposal of the authorities and whom 
the chaprasis had no right to compel to 
go with them against his will. The man 
attempted to break away from them, and 
e scuffle ensued, in which it would seem 
that the cartman Parshadi and, at least, 
ove of the peons received some sort of 
injuries. Taking a broad view of the facts of 
the case, l am not satisfied that Parshadi was 
rightly convicted and that he was not within 
hia right of private defence in resisting the 
forcible seizure of hig cart. There is, iu 
any case, the further question which of 
the parties struck the firat blow; and, 
as to this, the Magistrate’s finding does 
not seem very definile and it is difficult 
to come to a clear finding ou the evidence. 
On the whole, I am satisfied that the con- 
viction of Parshadi by the Magistrate pro- 
ceeds on an incorrect view of the law and 
I am not prepared to say that he ought 
to have been convicted on the evidence 
as it stands. [accept the ‘Sessions Judge’s 
reference as regards Parshadi, set aside the 
conviction and sentence against him, acquit 
him of the offence charged, and direct that 
the fine, if paid by him, be refunded. I 
am not, however, satished that the interests 
of justice require that farther inquiry should 
now be ordered to be made into the cross- 
complaint filed by Parshadi against the 
Tahsil peon., That record may be retarned. 
Record returned. 





ALLAHABAD HIGH COURT. 
Cama Revision Petition No. 174 or 1913. 
March 19, 1913. 

Present:—Mr. Justice Rafique. 
GOKUL CHAND— APPLICANT 
versus 
MAHABIR MISIR—Opposits Paary. 

Criminal Procedure Code (Act V of 1893), s. 203— 
Examination of one out of several prosecution witnesses— 
Complaint dismassed—Procedure irregular, 

A Magistrate examined the complainant, only one 
out of the several prosecution witnesses, recorded the 
statement of the accused and then dismissed the com- 
plaint awarding compensation to the accused: 
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Held, (1) that the procedure of the Magistrato was 
illegal inasmuch as after having heard eviderlce for 
the prosecution, he could not paas an order dismissing 
the complaint though he could have made an order of 
discharge; 

(2) that the entire evidence for the prosecution 
should have been received unless for some very strong 
reason the Magistrate considered that evidence 
unnecessary. 

Criminal revision from an order of the 
Dirtrict Magistrate of Jaunpur. 

Mr. W. Wallach, for the Appellant. 

Mr. C. Dillon, for the Opposite Party. 

JUDGMENT.—Thisis an application in re- 
vision, and the facts which have given rise to 
it areas follows: The applicant, Gokal Chand, 
filed a complaint against the opposite party, 
Mahabir Missir, charging the latter under 
section 508, Indian Penal Code. The complaint 
was filed in the Court of a Deputy Magis. 
trate at Cawnpore. Before the conclusion of 
the trial, the trying Magistrate was trans. 
ferred and the case was sent to Mr. Mehta, 
Joint Magistrate, for trial. Mr. Mehta 
commenced the trial de novo. He examin- 
ed the complainant and one of the witnesses 
for the prosecution only. He recorded the 
statement of the accused and took a written 
statement from him. The learned’ Joint 
Magistrate refused to examine the rest of the 
prosecution witnesses. He dismissed the 
complaint avd made an order that the com- 
plainant should pay Rs. 50 to the opposite 
party as compensation. The complainant 
went upin revision to the District Magistrate 
who rejected the application for revision. It 
is contended on behalf of the applicant that 
the procedure of the learned Joint Magistrate 
was illegal and that be could not dismiss 
the complaint after having entered on evi- 
dence for the prosecution. It is further urged 
that the learned Joint Magistrate should 
bave examined all the witnesses for the 
prosecution before pronouncing any opinion 
on the merits of the complaint. There is no 
doubt that the procedure of the learned Joint 
Magistrate is open to objection, He could 
not, after having heard evidence for the prose- 
cution, pass an order dismissing the come . 
plaint though he could have made an order of 
discharge. The entire evidence for the 
prosecution should have been received by 
the learned Joint Magistrate unless for some 
very strong reason he considered that evidence 
unnecessary. There is nothing on the record to 
show that the evidence which the complainant 
wanted to produce and which the learned 
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Joint Magistrate declined to recaiva was uune- 
cessary and unconnected with the allegations 
made in the complaint. The order of the 
Magistrate is sebaside. He must try the case 
according to law and receive the evidence for 
the prosecution as mentioned in the applica- 
tion of the complainant dated the 14th of 
November 1912. : 
Order set aside, 


LOWER BURMA OHIEF COURT. 
CRIMINAL Revision No. 237-B or 1912. 
November 8, 1912. 
Present:—-Mr. Justice Parlett. 
EMPEROR— Prosecuron 
VETEUS 


NGA KAN THA—Accusxp. 

Penal Code (Act XLV of 1860), ss. 161, 384—Estor- 
tion—Terrer of Oriminal charge—Injury—Burma 
Gambling Act (TI of 1899), s. 10—Village headman, 
powers of-—Lower Burma Village Act (III of 1889), ss. 
7, 8, 10, 28—Abuse of powers. 

A village headman, finding certain persons setting 
cocks to fight neara public road, threatened them 
with a prosecution and subsequently took money as a 
consideration for not prosecuting them: 

Held, (1) that section 161 of the Indian Penal Code 
was inapplicable and that the offence fell under 
section 384 only; 

(2) that the act of the headman was not punishable 
under section 10 of the Village Act and, consequently, 
section 28 did not apply. 

The terror of a criminal charge, whether true or 
false, amounts to a fear of injury, and though to 
threaten to use the process of law is lawful, to do so for 
the purpose of enforcing payment of money not legally 
due is unlawful and such a threat made with such an 
object is a threat of injury sufficient to constitute the 

. offence of extortion. 

A village headman is not empowered to arrest 
people whom he finds contravening section 10 of the 
Burma Gambling Act. 

A headman is not bound, under section 7 of the 
Burma Village Act, to communicate information res- 
pecting offences under section 10 of the Burma Gamb- 
ling Act, nor under section 8 of the Village Act to 
investigate them. 

For an act to constitute an abuse of powers within 
the meaning of section 10 of the Bnrma Village Act, 
it must have been done in the avowed exercise of 
some power conferred by the Act or by the rules 
thereunder, but in doing it that power was exceeded, 
or was exercised in an inproper manner, or under 
circumstances when it was not properly exercisable. 


_ Revision against the order of the first 
Additional Magistrate of Ingabu, dated the 
18th day of February 1912, passed in Criminal 
Regular Trial No, 31 of 1912, 
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ORDER.—The facts 
are as follows:— 

On 4th October 1911, accused Maung Kan 
Tha, who is a village headman, camo upon 
Maung Po Thi and a number of other persons 
setting cocks to fight near a public road, 
and seized the cocks. On 9th October, he 
sent: for Maung Po Thi and told him 
that they would all be prosecuted unless 
Rs. 20 was given to him. Maung Po Thi 
then collected Rs. 15 and gave it to him 
and no prosecution was institated in respect 
of the cock-fighting. Accused was then 
posecuted before the first Additional Magistrate 
who convicted him under section 384, Indian 
Penal Code. On appeal the Sessions Judge 
altered the conviction to one under section 
161, Indian Penal Code, holding that as the 
case against him was that he took money as 
a consideration for not prosecuting certain 
persons for gambling as he ought to have 
done, there was no question of injury as 
defined in section 44, Indian Penal Code. 
With this view, Ido not agree. There is 
authority for holding that the terror of a 
criminal charge, whether true or false, 
amounts to a fear of injury, and that though 
to threaten to use the process of law is 
lawful, to do so for the purpose of 
enforcing payment of money not legally due 
is unlawful, and such a threat made wich 
such an object is a threat of injury 
sufficient to constitute the offence of extortion, 
for that offence consists in using the terrors 
of the law for the purpose of extracting 
money. The offence proved, therefore, 
amounted to extortion, whereas I do not 
think that the facts disclosed an offence 
under section 161, Indian Penal Code. The 
material part of that section for the purposes 
of this case is:—‘‘Whoever being a public 
servant obtains from any person for himself 
any gratification whatever other than legal 
remuneration, as a motive or reward for 
forbearing to do any official act or for 
showing in the exercise of his official 
functions favonr to any person, shall be 
punished ete.” The point for consideration 
is whether in prosecuting the persons found 
setting eccks to fight the accused would 
have been doing an official act or 
exercising his official functions as a villaga, 
headman. His official acts and functions are 
enjoined and defined by the Burma Village ` 
Act. — 


found in this case 


238 
EMPEROR V, NGA KAN THA, 

Though itis not clear that the cock-fight 
took place on a public road, there can be no 
doubt that the prosecution if instituted would 
have been under section 10 of the Burma 
Gambling Act. Ithas been held [Emperor 
v. Nga Thu Daw (1)] that a village headman 
is not empowered to arrest people whom he 
finds contravening that section, and that 
ruling still applies since the new Village 
Act and notifications which have since 
re-placed the old re-produce the same 
language. Offences under section 10 of the 
Gambling Act are not included in section 7 
of the Village Act nor, as far as I can 
ascertain, is there any duly sanctioned order 
relating to them in force in this District 
under sub-clause (vi) of clause (c) of that 
section. A headman, therefore, is not bound 
under section 7 to communicate information 
respecting such offences, nor under section 8 
to investigate them. Accordingly, if a 
village headman does either of these things 
or lays a complaint of such an offence, he can- 
not be held to be there by doing an official 
act prescribed or exercising an official func- 
tion authorized by the Burma Village Act. 
J, therefore, think that section 161, Indian 
Penal Code, was inapplicable to this case and 
that the offence fell under section 384 
only. | 

It appears that after examining the 
complainant and summoning the accused 
and witnesses, the Magistrate referred the 
case to the Deputy Commissioner who passed 
the following order:— 

“The alleged offence is punishable under 
section 10, Village Act. My sanction is, 
therefore, necessary to the prosecution under 
section 28, Village Act. As no 
departmental complaint or inquiry has 
been made or held, I refuse sanction.” 
- The Magistrate then closed the case. 

On 4th January 1912, the complainant 
applied to the Commissioner to revise the 
Deputy Commissionsr’s order and the Com- 
missioner wrote as follows:— 


“The Deputy Commissioner was in error 
in supposing that the case came under section 
10 of the Village Actor that his sanction 
was necessary under section 28. Section 10 
refers to purely departmental punishment; 
section 23 to acts or omissions punishable 
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under the Village Act. In the present base, 
a complaint was made before a Magistrate 
against the accused headman of an offence 
punishable under section 131 or 384, Indian ` 
Penal Code. No departmental sanction is 
required for such a prosecution,” and on 12th 
January, the Commissioner added: “The 
order of the Deputy Commissioner refusing 
sanction is set aside,” 


The Magistrate then re-opened the casé 
and disposed of it as mentioned above. The 
case has now been referred by the District 
Magistrate on the ground that the Deputy 
Commissioner’s sanction to the prosecution 
was necessary under section 28 of the Village 
Act and, it not having been obtained, the 
proceedings were without jurisdiction. 
Section 28 enacts that “No complaint against 
a headman of any act or omission punishable 
under this Act shall be entertained by any 
Court unless the prosecution is instituted by 
order of or under authority from the 
Deputy Commissioner.” Section 10 provides 
that: “If a headman neglects to perform any 
of the public duties imposed upon him by 
this Act or any. rule thereunder, or abuses 
avy of the powers conferred upon him by 
this Act or any such rule, he shall be liable 
by order of the Deputy Commissioner to 
pay a fine.” As the wording of the present 
Act is similar to that of the Act in force when 
Nga Shwe Yi v. Emperor (2) was decided, it 
follows that section 23 of the Burma Village 
Act refers to a complaint of an Act which 
constitutes an offence under the Indian Penal 
Code if such act is also punishable depart- 
mentally under section 10 of that Act. It 
remains, therefore, to consider whether the act 
of the accused in this case was a neglect to 
perform a public duty or an abuse of his 
powers punishable by order of the Deputy 
Commissoner under section 10, As has been 
pointed ont above, no public duty in connec- 
tion with offences under section 10 of the 
Gambling Act has been imposed on headmenby 
the Village Act or rules thereunder, and, there- 
fore,the hsadman could not have been punished 
for neglecting tc perform it. The Distrist - 
Magistrate however, is of opinion, that he 
could have been punished by the Deputy 
Commissioner under section 10 for abuse of 
the powers conferred upon him by the Act. 


(2) 1 L. B. R. 336, 
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He writes:— ‘It is evident that if Maung Kan 
Tha acted as he was alleged to have acted, he 
did so under colour of his office of Ywathugyi, 
and that by exceeding his powers in so doing 
he abused his authority within the meaning 
of section 10, Village Act. Section 28, 
Village Act, is intended to protect village 
headmen from persecution by recklessly 
brought charges in consequence of acts 
purporting tc be done by them in their 
official capacity and to ensure that they 
should not be required to answer such 
charges unless and until their official superior 
has held some preliminary inquiry and 
decided that the headman deserves prosecu- 
tion. It does not matter whether the 
headman had authority in any particular 
case to take the action which he did take. 
If he had no such authority, then he has 
abused his powers in acting as if he had such 
authority and is liable to punishment under 
the Village Act and, therefore, protected by 
section 28 of that Aot.” 

Tt does not appear from the Act itself 
with what intention section 28 was enacted, 
nor is that intention . material since effect 
must be given to that section and the rest 
of the Act as they stand, but it might equally 
reasonably be assumed that the section was 
intended to prevent a.headman being punish- 
ed twice for the same Act, once department» 
ally and once on conviction. It may be that 
in acting as he has been found to have acted 
Maung Kan Tha took advantage of his 
position as village headman to do so, and 
that in that sense he abused his position. 
But I am unable to agree that the usurpation 
of authority which he manifestly has not 
got at all under the Act or rules ia an abuse 
of powers conferred by them. I consider 
that for an act to constitute an abuse of 
powers within the meaning of section 10, it 
must have been done in the avowed exercise 
of some power conferred by the Village Act 
or by the rules thereunder, but that in doing 
it that power was exceeded, or was exercised 
in an improper manner, or under circum- 
stances when it was not properly exercise- 
able. The act proved against him in this 
case was the demanding and obtaining of 
money under pressure of threats of prosecu- 
tion. It is obvious that neither the Village 
Act nor any role therennder confers upon 
him any power to demand or receive any 
money at all in such circumstances, and, 
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therefore, in demanding and receiving it, he 
abused no power so conferred upon him. I 
am, therefore, of opinion that his act was not 
punishable under section 10 of the Act, 
consequently, that section 28 did not apply. 
If section 28 had applied, however, the 
further question arises whether it had not 
been complied with. Section 23 provides 
that the Commissioner may revise any order 
made under the Act by a Deputy Commis- 
sioner. If the Commissioner in revision 
modifies or reverses the Deputy Commis- 
sioner’s order, the Commissioner’s order 
supersedes and re-places the Deputy Com- 
missioner’s order. 1 find nothing in the Act 
which excludes from the operation of section 
28 the order of a Deputy Commissioner 
under section 28 ordering, or giving or 
refusing his authority to a prosecution. If, 
therefore, section 28 had applied to the 
present case, that section had in fact been 
complied with. 

I- alter the conviction to one under 
section 384, Indian Penal Code, and confirm 
the sentence. 

The proceedings may be returned. 

Oontiction altered. 


mam merene 


ALLAHABAD HIGH COURT. 
CURIMINAL Ravrsios Perition No. 147 or 1918. 
March 19, 1913. 

Present:—Mr. Justice Rafique. 
BIMALA CHARAN ROY—Appricant 

versus 


EMPEROR— Opposite PARTY. 

Penal Code (Act XLV of 1860) ss. 406, 408—Crimi. 
nal breach of trust—Water-Works Inspector misappro- 
priating water—Water-taw realised not paid to Muni- 
ctpality. 

Where a Municipal Inspector, whose duty it was 
to supervise and check the distribution of water 
from the Municipal Water-Works, deliberately mis- 
appropriated some water for his own use and for the 
use of his tenants for which he paid no tax and 
about which he gave no information to his employers; 

Held, that the Inspector was guilty of criminal 
breach of trust under section 408, Indian Penal Code; 

(2) that if he realised some money from his 
tenants as water-tax but did not pay the same to 
the Municipality, be was guilty of an offence under 
section 406 of the Penal Code. 

Criminal revision from an order of the 
Sessions Judge of Cawnpore. 

Mr. W. Wallach (with him Messrs. S. 0, 
Mukerji and Sital Prashad Ghose), for the 
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- Mr. Malcomson, for the Opposite Party. 
JUDGMENT.—This is an application in 
revision under section 435, Criminal Procedure 
Code, from an appellate order of the learned 
Sessions Judge of Cawnpore maintaining the 
convictions and sentences passed on the 
applicant under sections 406 and 408, Indian 
Penal Code. The facts, which led to the 
conviction of the applicant, are as follows:— 
The applicant, Bimala Charan Roy, was the 
Water-Works Inspector in the service of the 
Municipality of Cawnpore on Rs. 140 per 
mensem. He rented two houses situated in 
one compound No. 67/23 in Muhalla Patkapur 
in the city of Cawnpore. 
in the larger house and let the other house 
to two brothers, Sorindra Nath and Briadra 
Nath Banerji, at a rent of Rs. 3 per mensem. 
It seems that water was laid on to the 
larger house but not to the smaller one. 
The tenants of the smaller house wanted the 
water to be laid on to their house and spoke 
about it to the applicant. The latter tapped 
the principal main which ran on the east 
side of the compound No. 67/23 and connect- 
ed it by means of an old pipe to the smaller 
house and to his garden on the west. The 
work was done under the orders of the ap- 
<“ plicant by the plumber and fitters of the 
Municipality who were his subordinates. No 
report of the new connection was made to 
the Municipality. The applicant represented 
to bis tenants that the Municipal tax for the 
two pipes, namely, one in the smaller house, 
and the other in the garden, came to Rs. 9 
and that he and they, the tenants, should 
pay the tax in equal shares. The tenants 
agreed to the proposal of the applicant and 
paid him Rs. 9 for two years. Some time in 
1911, the applicant was either dismissed by 
the Municipality or left their service. It 
was after the severauce of his connection 
with the Municipality that it was discovered 
that water was laid on to the smaller house 
and the garden for which no tax had been 
paid to the Municipality. After a careful 
investigation, a prosecution was started 
against the applicant which resulted in his 
conviction. The facts just related have been 
found by the two lower Courts against the 
applicant. The learned Counsel for the 
applicant has advanced two contentions in 
support of the application in revision. It is 
contended for the applicant that the offenca 
deducible from the facts found by the lower 
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Courts is one that falls under section 45, of- 
the Water-Works Act or one of theft or 
cheating. No offence under section 406 or 
408, Indian Penal Code, it is said, bas been 
made out. I do not agree with the con- 
tention of the learned Counsel for the ap- 
plicant. The applicant was a servant of 
the Municipality at Cawnpore and one of 
his duties was to supervise and check the 
distribution of water from the Municipal 
Water-Works. In other words, he had 
dominion over the water belonging to the 
Municipality. He deliberately misappro- 
priated that water for his own use and for 
the use of his tenants for which he paid no 
tax and about which he laid no information 
to his employers nor obtained permission 
for tapping the main. In thus misappro- 
priating Municipal water, the applicant 
clearly committed the offence described in 
section 408, Indian Penal Oode. The 
conduct of the applicant in realizing money 
from his tenants on. aecount of water-tax 
and misappropriating that money to himself 
clearly falls under the offence described 
in section 405 Indian Penal Code. There 
was a distinct contract between himself and 
his tenants that the money which the 
latter were paying was paid on 
account of water-tax, and the applicant 
in keeping that money committed criminal 
breach of trust. It may be that the offences 
of the applicant may be punishable under 
the Water-Works Act also, but that does 
not vitiate his conviction under sections 406 
and 408, Indian Penal Code. 

The second point urged on his behalf and 
urged with great force is that-he being a 
literate respectable man should not have 
been dealt with so severely as he has been 
by the lower Court. The learned Counsel 
for the applicant urges strongly the claim of 
his client for the reduction of the sentence. 
Ido not think that because the applicant is 
literate, he should be dealt with less 
severely than an ignorant man. In fact, his 
position as: a servant of tbe Municipality 
and as a literate person calls for a more 
severe sentence than if he were an ignorant 
man unconnected with the Municipality. 
The application fails and is rejected. The 
applicant must surrender to his bail before 
the Magistrate. 

Application rejected, 
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CALCUTTA HIGH COURT. 
REGULAR Osvik Appeat No. 496 or 1909. 
December 11, 1912. 
Present:— Justice Sir Ashutosh Mookerjee, 
Kr, and Mr. Justice Beacheroft. 
GIRIJA NATH ROY CHOWDHURY 
AND OTHERS— P LAINTIFE3— APPELLANTS 
rersus 
UPENDRA NATH PAL AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Mortgage—Foreclosure suit—Purchaser of equity 
of redemption, if co-sharer of mortgagor, whether can 
raise question of eatent of mortgagor’s share in mort- 
gaged property—-Mortgage executed when mortgaged 
property under ewecution— Whether mortgage opera- 
tive against execution purchaser even if decree. 
holder not prejudicially affected by mortgage — 
Hindu Law—Transaction in mother’s name though for 
benefit of minor son—Son whether bound, 

Prima facie ibis not open to a person who has 
acquired an interest inthe equity of redemption to 
urge a defence not available to the mortgagor 
himself; and as the mortgagor is not at liberty to 
deny the title of the mortgagee, no question of the 
extent of the share of the mortgagor can arise 
for consideration. 


Debendra Nath Sen v. ' Mirza Abdul Samed, 1 Ind. 
Cas. 264 at p. 270; 10 0. L.J. 150 at p. 163, referred to. 

But where the purchaser of the equity of redemp- 
tion has a different capacity, namely, is a co-sharer 
of the mortgagor in the properties covered by 
the security, and as such co-sharer he alleges that 
the mortgagor has mortgaged a larger share than 
what he really is entitled to, the question of the 
extent of the title of the mortgagor is open for 
consideration in a foreclosure suit upon the mortgage. 

Bhaja Chowdhury v. Chuni Lal Marwari 5 ©. L, J. 
96; 11 C.W. N. 284, and Joggeswar Dutt v. Bhuban 
Mohan Mitra, 33 C. 425 ; 3 C. L. J. 205, referred to. 

If the mortgaged property was under attachment 
in execution of a decree, when the mortgage was 
executed, tho mortgage would be inoperative, under 
section 276 of the Oivil Procedure Code of 1882, 
against the execution purchaser, although the decree- 
holder was not prejudicially affected by the mortgage. 

Dinendronath Sannial v, Ram Kumar Ghose, 8 I. A. 

65 at p. 75; 7 C. 107 ; 10 C. L. R. 281 and Anund Lall 
Dass v. Jullodhur Shaw, 14 M. I. A. 543 at p. 650; 10 
B. L. R. 184; 17 W. R. 313; 20 Bng. Rep. 888, relied 
upon. 
P hinabundhu Shaw Chowdhury v. Jagmaya Dasi, 
29 C. 154; 4 Bom. L. R, 238; 12 M. L. J. 73; 6 0. W. 
N. 209; 29 1. A. 9 and Abdul Rashid v. Gappo 
Tal, 20 A. 421; A. W, N. (1898) 98, distinguished. 

Where a transaction was entered into by a Hindu 
lady in her own name, but it was found that she had 
acted, not for herself and for her own benefit, but 
on behalf of and for the benefit of her minor sons: 


Held, that the transaction was substaitially bind- 
ing on her sons, for the Court must look not merely 
to the form of expression, the literal sense, but to the 
substance, the real meaning. 

Hunoomanpersaud Panday vY. Babooee Munkraj 
Koonweree, 6 M. I. A. 393 at p. 411; 18 W. R. 81 note; 
19 Eng. Rep. 147, relied upon. 


Appeal from the decree of the Sub-Judga 
of Khulna, dated July 19th, 1909. 

Babus Dwarka Nath Ohakravart: and Tarak 
Ohandra Ohakravart?, for the Appellant. 

Babas Sarat Ohandra Roy Ohowdhury, 
Charu Ohandra Bhattacharya and Gobinda 
Chandra Ohakravartz, for the Respondent. 

JUDGMENT.—-This is an appeal by the 
plaintiffs in a foreclosure suit. The mort- 
gage was executed on the 4th Angust 18&4 
by the mother of thé first two defendants on 
their behalf as they were infants at that 
time. The date fixed for re-payment of the 
debt was 11th April 1896 and the present 
suit was commenced on the 11th April 1908. 
The plaintiffs have joined as parties defend- 
ants the mortgagors as also another person 
who has acquired an interest in the equity 
of redemption: she is in fact the widow of a 
co-sharer of the mortgagors in the property 
covered by the security. She alone has 
contested the claim. Upon her defence, 
three questions require consideration; namely, 
first, whether the mortgagors were entitled 
to a half or a third share in the properties 
giveu by way of security; secondly, whether 
the second and the third properties were 
uuder attachment when the mortgage was 
executed; and, thirdly, on what basis should 
the mortgags accounts be taken. 


In so far as the first question is concerned, 
it would prima facie be uct open to a person 
who has acquired an interest in the equity of 
redemption to urge a defence not available 
to the mortgagors themselves; and as the 
mortgagors are not at liberty to deny the 
title of the mortgagee, [Debendra Nath Sen v. 
Mirza Abdul Samed (1)], no question of the 
extent of the share of the mortgagora could 
arise for consideration. Butin the present case, 
although the third defendant bas been drawn 
into this litigation as purchaser of the 
equity of redemption, she has a different 
capacity, namely, she is a co-sharer in ‘the 
properties covered by the security, and as 
sich co-sharer, she alleges that the mort- 
gagors, though interested to the extent ofa 
third share, granted a mortgage in respect 
ofa half share. The question of the extent 
of the title of the mortgagors is, consequently, 
open for consideration and the case falls 
rather within the principle of the decision in 


(1) 1 Ind. Cas. 264 at p. 270; 10 O. L.J. 150 at p, 
163. 
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Bhaja Ohowdhury v. Ohuni Lal Marwari (2), 
than that in Jaggeswar Dutt v. Bhuban Mohan 
Mitra (3). Upon this question of the extent 
of the share of thea mortgagors, the Subor- 
dinate Judge has found against the plaintiffs. 
The properties belonged originally to three 
brothers, Ram Tarun, Ram Charan and Kala 
Chand. The third defendant represents the 
branch of Ram Tarun; the first two defendants 
are the representatives of-the branch of Kala 
Chand; Ram‘Charan left a widow Sibo Dassi, 
who died childless in 1871. Prima facie, the 
first two defendants are entitled to a third 
share and so also the third defendant, The 
real question is, what became of the share 
of Ram Charan. In a previous litigation 
. between the predecessors of the parties in 
1843, it was alleged that the sbare of Ram 
Charan had been acquired by the represen- 
tatives of the branch of Kala Chand by 
purchase on the 5th April 1824. That case 
was not established and the Court came to the 
conclusion, as is shown by the decree of the 
llth November 1843, that the widow of Kala 
Ohand was entitled to remainin occupation 
of the share of Ram Charan during the life- 
tima of Sibo Dassi. Upon the death of 
Sibo Dassi in 1871, the property would, 
consequently, vest in the reversionary heir to 
the estate of her husband. It has not been 
disputed that such reversionary heir would 
be found among the descendants of Ram 
Tarun and not amongst those of Kala Chand. 
In this view, the third defendant would be 
entitled to two-thirds of the property, namely, 
one-third in his ownright and one-third in 
the right of Ram Charan. The case for tke 
plaintiffs, who are mortgagees from the first 
two defendants, is not that the mortgagors 
are entitled to two-third share, but that they 
are entitled only to a half share. It is clear 
that this position cannot be supported, 
either on the theory of a conveyance from 
Ram Charan to Kala Uhand or on the theory 
of succession by inheritance. The hypothesis 
. has, consequently, been put forward that, upon 


the death of the widow of Ram Charan in - 


1871, there wasa family settlement under 
which the share of Ram Charan was divided 
equally between the representatives of Ram 
Tarun and Kala Chand. The Subordinate 
Judge has rejected this theory as entirely 
unfounded and has given good reasons in 


(2) 5 O, L. J. 95; 11 0. W. N. 284, 
(3) 33 0. 425; 3 ©. L. J. 205. 


e 
support ot his conclusion, In this Court, our 
attention has not been drawn to any tangible 
evidence in support of the theory. Upon the 
first point, the finding of the Subordinate 
Judge must, consequently, be affirmed. 

In so far as the second question is con- 
cerned, the Subordinate Judge has found that 
the second and third properties had been 
attached at the instance of the third defend- 
ant on some date prior to the 28rd June 
1884. The entry inthe order sheet of the 
execution case states that the property had 
been attached. This, no doubt, is not oon- 
clusive, nor does it bind the plaintiffs. 
But they have adduced no rebutting evidence; 
and the surrounding circumstances all point 
to the conclusion that the attachment had 
been effected. On the basis of the attachment, 
the sale took place on the Cth September 1884; 
that. sale does not appear to have been 
challenged by the judgment-debtors on the 
ground that it was irregularly held. We 
must take it, then, that on the 4th August 
1884, when the mortgage in suit was exe- 
cuted, the second and third properties were 
under attachment. Oonsequently, under sec- 
tion 276 of the Code of Civil Procedure of 
1882, the mortgage would be inoperative 
against the execution purchaser. But it has 
been argued that the mortgage is neverthe- 
less valid and binding upon the purchaser at 
the execution sale, because it has not been 
proved that the decree-holder was in any 
way injured or projudicially affected by the 
mortgage. In support of this view, reliance 
has been placed upon the decision of the 
Judicial Committee in Dinabundhu Shaw 
Ohowdhury v. Jagmaya Dasi (4) and upon the 
decision of the Allahabad High Court in 
Abdul Rashid v. Gappo Lal (5). These cases 
are clearly distinguishable and do not assist 
the contention of the appellants. In the case 
of Dinabundhu Shaw Ohowdhury v. Jagmaya 
Dasi (4), the properties in dispute were mort- 
gaged on the 22nd June 1888 and the 9th 
August 1890. Subsequently, an attachment 
was effected on the mortgaged premises. 
Later on, a mortgage was created to the 
extent of Rs. 40,000 and the sum thus raised 
was, on the 7th October 1891, applied in 
‘satisfaction of the earlier mortgages. The 
Judicial Committee held that the mortgagee 

(4) 29 C. 154; 4 Bom, D. R. 238; 12 M. D. J. 73; 6 


C. W. N. 209; 29 I. A. 9 (P. 0). 
(5) 20 A. 421; A. W. N. (1898) 98. 
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‘of the 7th October 1891 was entitled. to be 
subrogated to the rights of the mortgagees 
of the 22nd June 1888, and the 9th August 
1890. Consequently, as the execution creditor 
was entitled to sell the properties attached 
subject to the mortgage of the 22nd Jane 
1888 and the 9th August 1890, his right could 
not be enlarged because subsequently those 
mortgages had been satisfied by the mortgagee 
of the 7th October 1891. It was in view of these 
facts that Lord Lindley observed as follows: — 
“The last point argued by the appellant’s 
Counsel was that, whatever the intentions of 
the parties might have been, section 276, 
Civil Procedure Code, rendered the mort- 
. gage for Rs. 40,000 wholly void as against 
the appellant. So to construe this section 
would be quite wrong. Sofaras the mort- 
gage for Rs. 40,000 prejudiced the execution 
creditor, it is void as against him; but the sec- 
tion does not render void transactions which 
in no way prejudice him; and to hold the 
mortgage void so as to confer upon him 
a benefit, which no one ever intended 
he should have, is entirely to ignore 
the. object of the section and to pervert its 
obvious meaning.” These observations plain- 
ly do not support the contention of the appel- 
lants. The decision in Abdul Rashid v. 
Gappo Lal(5) is also distinguishable on similar 
grounds. Upon a trne construction of section 
276, Civil Procedure Code, we must 
hold accordingly that the mortgage in suit 
cannot be set up as valid transaction against 
the execution purchaser. This view is in 
accord with that taken by the Judicial Gom- 
mittee in Dinendronath Sannial v. Ramkumar 
Ghose (6), where Sir Barnes Peacock observed 
as follows:—‘There is a great distinction 
between a private sale in satisfaction of a 
decree and a sale in execution of a decree. 


` In the former, the price is fixed by the. 


vendor and purchaser alone; in - the latter, 
the sale must be made by public auction 
conducted by a public officer, of which notice 
must be given as directed by the Act, and 
at which the public are entitled to bid. 
Under the former, the purchaser derives 
title through the vendor, and cannot acquire 
a better title than that of the vendor. Under 
the latter the purchaser, notwithstanding he 
acquires merely the right, title, and interest of 
the judgment-debtor, acquires that title by~ 
operation of law adversely to the judgment- 
debtor, and freed from all aiienations or in- 
(6) 8 I. A, 65 at p. 75; 7 O. 107; 100. L. R. 281, 


cumbrances effected by him subsequsntly to the 
attachment of the property sold in execution.” 
To the same effect is the observation of Sir 
Robert Collier in the case of Anund Lall 
Dass v. Jullodhur Shaw (7). It has been 
finally argued that what was attached in 
the execution proceedings, was not the right, 
title and interest of the mortgagors, but the 
interest of their mother, who acted as their 
guardian, and as she had admittedly no 
interest in the properties, the execution 
purchaser has not acquired any interest 
at all. It may be conceded that the 
notice issued was not happily worded, 
but, it is clear, as expressly stated therein, 
that the judgment-debtors were the morts 
gagors and the notice directed the guardian 
not to alienate the property pending the 
execution proceeding. In a case of this 
description, as was pointed ont by Lord 
Justice Knight Bruce in the case of 
Hunoomanpersaud Panday v. Babooee Mundraj 
Koonweree (8), the Court must look not 
merely to the form of expression, the literal 
sense, but to the substance, the real 
meaning. In that case the transaction was 
entered into by a Hindu lady in her 
own name, but it was held to bə .gube 
stantially binding on her sons, because ib 
was found that she had acted, not for 
herself and for her own benefit, but on 
behalf and for. the benefit of her sons, 
The second ground must, consequently, ba 
overruled, 

In so far as the third question is 
concerned, itis clear that the view taken 
by the Subordinate Judge cannot be 
supported, He has held, upon a construction 
of the mortgage bond, that the plaintiffs 
were bound to apply the income of the 
mortgaged properties in their possession, 
after certain payments had been made, 
towards the satisfaction of the claim for 
interest. Whether under ordinary circum. 
stances they would ba liable to apply the 
balance left, after interest has been calculated 
at the rate of two per cent. per mensem, to- 
wards the satisfactioa of the principal money 
also, may be aquestion for consideration. Bat 
it is needless to discuss that point in the pra- 
sent case, because the event contemplated by 
the parties has not happened. Tho mort- 


(7) 14 M. L A. 643 at p. 550; 10 B. L. R. 184; 17 
W. R. 313; 20 Eng. Rep. 888. 

(8) 6 M. I. A. 393 at p. 411; 18 W.R. 81 note; 19 
Eng. Rep. 147. $ i Sai 
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gagees have been deprived of possession 
of two of the properties; they are thus 
entitled, under the terms of the mortgage 
“bond, to interest at the rate of two per 
cent. per mensem. Consequently, an account 
must be taken of what is due to the 
plaintifs on the mortgage bond, interest 
to be calculated at the rate of two per 
oent. per mensem, An- account will also 
be taken of the sums which have been 
realised or which could have been realised, 
but for wilful default by the mortgagees, 
from the properties comprised in the 
mortgage-security other than the second 
and third properties. The sum so de- 
‘termined will be set off against the sum 
‘due under the mortgage and the usaal 
' mortgage decree will be made in respect 
: of the balance. 

‘The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
< and the case remanded to him in order 
“that a mortgage decree may be made on 
the lines indicated, after the necessary 

accounts have been taken. As the appeal 
-has substantially failed, the appellants 
“must pay to the respondents the costs in 
` this Court. 

Appeal allowed; Oase remanded. 





OALOUTTA HIGH COURT. 
Misositansous Civin Aprean No, 427 or 1911 
January 8, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheoroft, 
TILAKDHARI LAL AND oraers— 
DE&OREE-HOLDERS—APPELLANTS 
cereus 

BIKRAM SINGH AND otaers— 


J UDQMENT-DEBTORS— RESPONDENTS. 
_  Baecution of decree—Limitation—Huecution by sale 
of land suspended by injunction obtained by judgment- 
+ debtor—Dissolution of injunction—Second application 
by decree-holder for attachment of moveables—Applica- 
tion dismissed for defauli—Third application for sale 
of identical land asin first application—Oontinuation of 
firat application —Bengal Tenancy Act (VIII of 1885), 
Beh. III, Art. 6. 
. An ex parte decree was obtained on July 16, 19086. 
On August 18 1906, the defendants applied under 
section 108, of the Civil Procedure Code of 1882 to 
have the ez parte deoree seb aside. This application 
was refused on January 3, 1907. The decree-holders 
then applied for execution on February 18, 1907, by 
the attachment and sale of specified lands. The 
adgment-debtors made an application on May 6, 
` lof, for time to satisfy the deores. Meanwhile they 
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had instituted a suit to set aside the ew parte deore 
on the ground of fraud and on June 27, 1907, obtained 
an injunction to restrain the deoree-holders from fur- 
ther execution of the decree. The execution Court 
ordered: “Case be dismissed, attachment subsisting.” 
The injunction was dissolved on May 8, 1908. 

On September I, 1909, the decree-holders made a 
second application for execution by attachment and 
sale of moveables. The judgment-debtors pleaded 
limitation butthe objection was overruled onthe ground 
that limitation must be taken to run from May 6 
1907, when the judgment-debtors acknowledged their 
liability to satisfy the decree. But for want of, pro- 
secution, the application was dismissed “for default.” 

On July 4, 1910, another application was made for 
execution by attachment and sale of the identical 
lands mentioned in the first application: 

Held, (1) that this last application was in substance 
one in continuation of the first application of February 
13 1907, the proceedings whereon were discontinued 
by reason of the injunction obtained by the judg- 
ment-debtors; 

EQamar-ud-din Ahmad v. Jawahir Lal, 27 A. 334(P.C.,) 
10. L.J. 381; 15 M. L. J. 258; 9 0. W. N. 601; 2 A. 
L. J. 397; 7 Bom. L. R. 433; 32 I. A. 102, relied upon. 

Chandra Prodhan v. Gopi Mohun Shaha, 14 O. 285 
and Baikanta Nath Mittra v. Aughorenath Bose, 21 O. 
387; Jivaji v. Ram Chandra, 16 B. 123, referred to. 

Sarup Ganjan Singh v. Robert Watson, 6 CO. W. N, 
735, distinguished. 

(2) that the intervention of the second applica. 
tion did not make any difference, for it could not 
be treated as an abandonment of the relief claimed 
in the first application but as an application for 
additional relief, and therefore, the third application 
was a continuation of the first; and that it was not, 
therefore, barred, 


Appeal from the order of the Sub-Judge 
of Bhagalpore, dated May 26th, 1911, re- 
versing that of the Munsif of that place, 
dated Febrnary 16th, 1911. : 

Maulvi Khurshed Hussain, for the Appel- 
lants. 

Babu Lachmi Narain Singh, for the Re- 
spondents. . 


JUDGMENT.—This is an appeal by the 
decree- holders in a proceeding for execution 
of an ew parte decree for rent. The question 
in controversy between the parties is, whether 
the present application for execution made 
on the 4th July 1910 is barred by limitation 
under Article 6 of the third Schedule to the 
Bengal Tenancy Act. 

The decree was obtained ex parte on the 
16th July 1906. Onthe 18th August 1906, 
the defendants applied under section 108 of 
the Civil Procedure Code of 1882 to have 
the ex parte decree set aside. This applica- 
tion was refused on the 8rd Jannary 1907. 
The decree-holders then applied for execation 
on the 18th February 1907 by the attach- 
ment and sale of specified lands. The 
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Judgment-debtors made an application on 
the 6th May 1907 for time to satisfy the 
decree. Meanwhile, they had instituted a 
suit to set aside the eg parte decree, on the 
ground of fraud, and, in the course of that 
litigation, they obtained, on the 27th June 
1907, an injunction to restrain the deeree- 
holders from further execution of the decree. 
The injunction was granted: the result was 
that further progress of the execution was 
arrested, the execution Court proceeded to 
record an order to the effect that the “case 
be dismissed, attachment subsisting.” The 
injunction was subsequently dissolved on 
the 8th May 1908. On the Ist October 
1909, the decree-holders made a second ap- 
plication for execution by attachment and 
sale of moveables. To this, the judgment- 
debtors objected on the 16th December that 
the execution was barred by limitation. On 
the 9th June 1910, the objection was over- 
ruled on the ground that limitation must be 
taken to run from the 6th May 1907, when the 
judgment-debtors acknowledged their liabili- 
ty to satisfy the decree. The decree-holders 
were then called upon to take further steps, 
but as the writ of attachment was returned 
unserved on the 18th June 1910, the case 
was dismissed “for default and want of 
further prosecution.” 

On the 4th July 1910, the present applica- 
tion was made, for execution by attachment 
and sale of the identical lands mentioned in 
the first application. The Court of first in- 
stance held that the decree-holders had been 
prevented by the fraud of the judgment- 
debtors from executing the decree, within 
the meaning of Article 6 of the third Sohe- 
dule to the Bengal Tenancy Act, and, in this 
view, held that the period of limitation 
applicable was that prescribed by the Indian 
Limitation Act, 1908. Upon appeal, the 
Subordinate Judge has held that fraud as 
contemplated by Article 6 has not been 
established, and that, neither the application 
to set aside the ex parte decreas nor the suit 
commenced to vacate the decree can bə 
treated as a fraudulent act on the part of the 
judgment-debtors. In this view, the- Sub- 
ordinate Judge has held that the application 
for execution is governed by Article 6 and 
is, consequently, barred by limitation. 

On the present appeal, it has been argued 
on behalf of the decree-holders that the 
question of fraud has not been properly tried. 
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In our opinion, there is considerable foros 
in this contention, and in view of the decision 
of Raghunath Prosad v. Kasht Prosad (1), 
further investigation would be necessary, if 
our decision had to be based on the ground 
assigned by the Courts below. 

Iċ is clear, however, that the objection of 
the judgment-debtor to the exeoution must 
be overruled on the ground that the third 
application of the 4th July 1910 is in sub. 
stance an application in continuation of the 
first application of the 13th February 1907, 
the proceedings whereon were discontinued 
by reason of the injunction obtained by the 
judgment-debtors. In support of this view, 
reference may be made to the decision of the 
Judicial Committee in the case of Qamar-ud- 
din Ahmad v. Jawahir Lal (2), The princi- 
ple which underlies that decision had been 
previously applied to proceedings in exson- 
tion of rent-decree in the cases of Ohandra 
Prodhan v. Gopi Mohun Saha (3) and Bad. 
kanta Nath Mittra v. Aughar Nath Bose (4). 
A similar view had been adopted by the 
High Court of Bombay in the case of Jivaji v. 
Ram Chandra (5). The case of Sarup Ganjan 
Singh v. Robert Watson (6) is clearly distin- 
guishable, as there the procaedings on the first 
application had been interrupted by reason 
of the default of the deoree-holders, and not on 
account of any bar imposed by the judgment- 
debtor [see also Kedar Nath Sarkar v. Prodyot 
KumurTagore(7) |. It has been strenuonsly con- 
tended, however, on behalf of the judgment. 
debtors, that inasmuch as the ssoond appli- 
cation has intervened, the third application 
cannot be treated as one in continuation of 
the first. In our opinion, this view ganok 
possibly be maintained. In the first appli. 
cation, the decres-holders prayed for sale of 
certain immoveable properties. In tha 
second application, they asked for attach- 
ment and sale of moveables. In the third 
application they asked for the sale of the 
immoveable properties mentioned in ths 
schedule to the first application. The second 
application, cannot rightly be treated as an 
abaudonmont of the relief claimed in the 

(1) 13 Ind. Oas, 88; 15 O. L. J. 678. 

(2) 27 A. 334; 1 O. L. J. 331; 15 M. D. J. 233; 9 O, 
W. N. 601; 2 A. L.J.397;7 Bom. L.R, 438; 32 I. A. 102, 

(3) 14 C. 885. 

(4) 21 0. 387. 

(5) 16 B. 123. 

(6) 6 C. W. N. 735. 

(7, 11 Ind. Oas. 48; 14 O. L. J. 610, 
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first application, it must be deemed as an 
application for additional relief, and in this 
view, the third application may well be 
treated as a continuation of the first applica- 
tion. Considered from thia standpoint, the case 
of the decree-holders presents no difficulty, as 
no question of limitation really arises. 

“The result is that this appeal is allowed, 
the order of the Sub-Judge set aside and the 
order of the Court of first instance restored, 
with costs in all the Courts. We assess the 
hearing fee in this Court at five gold mohurs, 
The records will be remitted to the Court of 
firat instance with directions to execute the 
decree forthwith on the basis of the applica- 
tion of the 4th July 1910. 

Appeal allowed. 





BOMBAY HIGH COURT. 
Srcoxp Orvis Arrear No. 146 or 1912. 
= March 12, 1913. 
Present:;—Sir Basil Scott, Kr., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kr. 
CHHOTALAL HIRACHAND-—PLAINTIFF 
— APPELLANT 
versus 
MANILAL GAGALBHAI— DEFENDANT 
— RESPONDENT, 

Easement or occupation of property—Possession of 
pankh or eaves for discharge of water. 

The possession of a pankh or eaves for the dis- 
charge of water overhanging another’s land is an 
easement and not an occupation of his property. 

Second appeal from the decision of the 
Joint Judge of Ahmedabad, in Appeal No. 
52 of 1911, varying that passed by the 
Second Class Subordinate Judge at Kapad- 
wanj, in Civil Suit No. 87 of 1910. 

Mr. L. A. Shah, for the Appellant. 

Messer. Qokuldas K. Parekh,- for the Re- 
spondent, ; 

JUDGMENT.—The question is whether 
the possession of a pankh or eaves for the 
discharge of water overhanging the defend- 
ant’s land is an easement or an occupation 
of defendant’s property. 

Both Courts have held that the right is an 
easement but that the interference by the 
defendant turning back the eaves was 
trifling and could be compensated by payment 
of Rs. 3. 

The appellant contends that an injunction 
against interference should have been 
allowed. 

Various cases were cited for appellant. 

In the oldest Bombay case dated 1878, 
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Mohanlal v. Amratlal (1), the Court treated 
the right sought to be enforced by injunction 
from two points of view, trespass ripening 
into adverse possession and easement, inclin- 
ing to the view that it wag a case of adverse 
possession, i 

In Vitoba bin Raghunath v. D. Anna 
Rozario (2), the Court inclined to the other 
view, citing Gale on Easements, The 
passage referred to seems to have been the 
following quotation from the Digest (see 
Gale on Easement, 7th Edition, page 252; 
8th Edition, page 277):— 

“The Civil as well as the English Law pro- 
hibited a manfrom projecting the wall or 
roof of his house over the boundary line of 
his neighbour’s land, even though, by spouts 
or other means, the fall of water therefrom 
might be prevented; buta right to do so 
might be acquired by user; and when such 
projection did not, in any manner, rest upon 
the neighbour’s soil, it was called jus pro. 
jiciendi; where the projection was merely 
intended to protect the wall, either by 
creating shade against the heat of the sun, 
or keeping off the rain, it was the jus pro- 
tegend?, ‘There is this difference between 
the right of iprojecting over and that of 
placing upon the neighbour’s property—that 
the projection is carried out (proveheretur) 
in such a manner as not to rest anywhere 
(nusquam requdesceret), as a balcony or eaves; 
while the thing ‘placed upon’ is so put as 
to rest on something ‘as a beam or rafter’’”’, 

This view appears to have been adopted in 
Basements Act, see section 23, illuatration(2). 

Corbett v. ‘Hill (3), a case arising out of 
transfer of part of a property to another and 
turning on the question of how much was 
reserved from the freehold by the transferor, 
in no way, supports the appellant’s position. 
Ranchod Shamji v. Abdulabhat Mithabhai (4) 
also does not support the appellants. 

Rathinavelu Mudaliar v. Kolandavelu Pillat 
(5) recognides that mere projection of a 
board over another’s land may not be tres- 
pass as was decided in Pickering v. Rudd (6). 

The reasoning in Nritta Kumari Dassi v. 
Puddomont Bewah (7), favours the respond- 

(1) 3 B. 174 at p. 176. g 

(2) (1888) P. J. 212. 

(8) (1870) L. R. 9 Eq. 671; 39 L. J. Ch. 547; 22 L. 
T, 263. i 

(4) 28 B. 428; 6 Bom. L. R. 356. 

(5) 29 M. 511; 16 M, L. J. 281. 

(6) (1815) 4 Camp. 219; 1 Stark 56; 16 R. R. 777, 

(7) 80 C. 503, 
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ent’s rather than the appellant’s contention. . 
In Harvey v. Walters (8), the right is 
treated as an easement. 
For these reasons, we affirm the decree of 
the lower Court basah dismiss the appeal with 
costs. 


Decree confirmed. 
7 wee L, R. 8 O, P, 162; 42 L. J. C. P. 105; 28 


ALLAHABAD HIGH COURT. 
Seconp OCivin Arrear No. 822- or 1912. 
March 26, 1913. 
Present:—Justice Sir Harry Griffin, Kr. 
SEETLA SAHAI—Dzerenpant— APPELLANT 
versus 
THAKUR DIN.anp oraers—PLaintizvs— 


RESPONDENTS. 
Specific performance—Hindu Law—One member of 
joint family cannot validly agree to sell joint property. 
One of the two brothers belonging to a joint Hindu 
family cannot agree to sell the joint property without 
the consent of the other brother and such an agree. 
ment, if made, cannot be specifically enforced. 


Second appeal against the decision of the 
Sub-Judge of Allahabad, dated 25th March 
1912. 

Dr. 8. O. Banerji, for the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 

JUDGMENT. This appeal arises out of 
a suit for specific performance of a contract 
for sale of a house belonging to two brothers, 
Bhagwati Prasad and Chandi Prasad. They 
were members of a Joint Hindu family and 
the house was joint family property. On 
the 5th of August 1909, Bhagwati Prasad 
agreed to sell the house in suit to the plaintiff 
for a sum of Rs. 275. In January 1910, the 
two brothers sold the house to the defendant, 
Seetla Sahai, who, as has been found by the 
Court below, had knowledge of the contract 
between Bhagwati Prasad and the present 
plaintiff. The plaintiff, therefore, instituted 
the presentsuit claiming against the two 
brothers specific performance of the contract 
entered into by .Bhagwati Prasad on 
5th August 1907. The Oourt of first 
instance dismissed the suit. The lower 
Appellate Court has decreed it, and against 
that decree Seetla Sahai, vendee of the house, 
comes here in second appeal. The lower 
Appellate Court has found that the plaintiff’s 
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contract was priorin date to that of the sale 
in favour of the defendant, Seetla Sahai, that 
Seetla Sahai had notice of the prior contract, 
that both brothers had intended to sell 
the house, and that the contract with the 
plaintiff was more beneficial to the family, 
inasmuch as the plaintiff had offered a higher 
price for the house. It is contended that these 
findings were not sufficient to justify the 
Court below in decreeing a suit of this nature. 
It is pointed out on behalf ofthe appellant 
that there is no finding that Bhagwati Prasad 
was the karta of the family and also that 
there ia no finding that the other brother 
Chandi Prasad had consented to his brother, 
Bhagwati Prasad, entering into the contract 
for sale or had authorized him to enter into 
such contract on his behalf, and it is 
contended that there being no complete and ' 
legal agreement on behalf of the two brothers ` 
to sell the house, the plaintiff cannot ask 
in this suit for specific performance of the 
contract entered into by one brother alone, 
On behalf of the respondent, I am asked 
to infer from the judgment of the Oourt 
below that that Court intended to hold that 
Bhagwati Prasad had entered into the 
contract with the plaintiff with the consent 
and aufhority of his brother, Ohandi Prasad. 
J have set out above the principal findings of 
the lower Appellate Court, and as far as 
I can see that Court does not appear to have 
intended to hold that Bhagwati Prasad did 
contract with the plaintiff for the sale of the 
house with the consentand authority of his 
brother. In my opinion, the contract is 
one which should not have been enforced 
by the Oourt below. There is no finding 
that Chandi Prasad ever agreed to sell 
the property to the plaintiff. It appears 
to me that the view taken by the Oourt of 
first instance was the correct one. I allow 
this appeal, set aside the decree of the lower 
Appellate Court and restore that of the Oourt 
of first instance. The defendant-appellant 
will have his costs in all Oourts. 
Appeal allowed. 
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CALCUTTA HIGH COURT. 

Sgconp Crvin Appeat No. 846 or 1909. 
June 10, 1913. 
Present:—Justice Sir Harry Stephen, Kt.,and 
Mr. Justice Mullick. 

NABIN CHANDRA SHAHA AND OTHERS 
— DEFENDANTS— APPELLANTS 

Versus , 
HEM CHANDRA RAY AND otHers— 


PLaInti¥¥s— RESPONDENTS, 

Hindu Law--Widow—Decree against Hindw widow, 
when binding upon reversioner—Mortgage executed 
by widow with consent of reversioner, effect of. 

If a suit against a Hindu widow is merely for a 
personal claim against her, and a decree is passed, 
then what is soldin execution of it is the widow’s 
qualified interest. If, on the other hand, the snit is 
against the widow in respect of the estate, orfor a 
cause which is uota mere personal cause of action 
against the widow, then the whole estate passes. 

Jugul Kishore v. Jolendra Mohun Tagore, 10 C. 985 
at p. 991; 11 I. A. 66, relied on. 

The concurrence of the reversioner with the Hindu 
widow cannot do more than raise a presumption that 
a mortgage executed by the widow was entered into 
ander necessity. 

Debt Prosad Chaudhury v. Gopal Bhagat, 19 Ind. 
Cas. 273; 17 O. W. N. 701; 17 C. L. J. 499 (F. B.), fol- 
lowed. 

Raj Bullubh Sen v. Oomesh Chunder Rooz, 5 C. 4d; 
8 0. L. R. 384 must be taken as superseded by Debi 
Prasad Chaudhury v. Gopal Bhagat, 19 Ind. Cas. 273 
(F. B.); 17 O. W. N. 701; 17 C. L. J. 499, 


Appeal from the decree of the District 
Judge of Tipperah, dated December 8th, 1908, 


modifying that of the Sab-Judge of that 
District, dated October 2nd, 1907. 


Babus Dwarka Nath Ohakravarti and 
Harendra Narain Mitra, for the Appellants, 

Babus Tarakishore Ohauthurt and 
Shashadhar Roy, for the Respondent. 


JUDGMENT.—In this case, the plaintiffs 
sued for the recovery of eight annas share in 
some land as the heirs of their uncle Sarada 
Charan after the death of their grardmother, 
Sibasundari, who acquired the estate of a 
Hindu widow in the property in question 
after Sarada’s death. They succeeded in the 
first Court, but on appeal the suit was partly 
decreed and partly dismissed. ln a secund 
appeal, in which some of the defendauis are 
appellants, three points have been raised, 
and it is not necessary to recapitulate more 
of the facts of the case, which have already 
been very fully dealt with, than are necessary 
for the determination of those points 

The first arises as follows:— After Sarada’s 
death, Sibasundari, his mother, and Gobinda, 
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his brother, the father of the plaintiffs, were 
each entitled to an eight annas share of the 
property, the whole of which was registered 
in the name of Sibasundari and was managed 
by Gobinda. In these circumstances, a kobala 
was executed of Gobinda’s share in favour of 
the defendants, butin thename of Gobindaand 
Sibasundari, who, however, refused to admit 
their execution when the defendants attempt- 
ed to procure registration. A decree was 
obtained in a suit brought to enforce regis- 
tration, and in exécution of an order for 
costs contained in the decree, two lots of the 
property now in suit were sold and purchas- 
ed by the defendants. The question we 
have to decide is whether the interests of the 
plaintiffs as heirs to Sarada passed under 
that sale. Both the Courts below have held 
that they did not; and weagreein that find- 
ing. It may be that there is no difference 
between a case like the present, where.an 
order for costs is executed, and one in which 
the execution is to effect a relief granted 
like the delivery of possession, but it is 
impossible to escape the conclusion that the 
general rule laid down by the Privy 
Council in Jugul Kishore v, Jotendro 
Mohun Tagore (1) applies:—“If the snit 
is merely for a personal claim against 
the widow, then merely the widow's quali- 
fied interest is sold, and the reversionary 
interest is not bound by it. If, on the other 
hand, the suitis against the widow in respect 
of the estate, or for a cause which is not a 
mere personal cause of action against the 
widow, then the whole estate passes”. The 
Subordinate Judge has discussed the nature 
of the suit in which the execution proceedings 
took place very fully, and came to the conclu- 
sion that as far as Sibasundari's eight-annas 
share was concerned, nothing more passed 
in the sale than her Hindu widow’s interest, 
The District Judge agreed with him, -and 
taking the question to be one of mixed law 
end fact, we find that this decision is 
right. Ilt has been suggested that as Gobinda 
was the person next ertitled to enjoy 
Sibasundari’s property after her death, an 
execution levied against her and him could 
pass the whole estate. But we are not 
aware of any authority for saying that an 
involuntary alienation, asin an execution, is 


(1) 10 0. 985 at p. 991; 11 I, A. 66. 
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equivalent to a voulntary grant; and the 
argument put forward seems inconsistent with 
the principles laid down in Debi Prosud 
Ohaudhury v. Gopal Bhagat (2), and with the 
decision in Mohima Ohunder Roy Ohowdhurt v. 
Gouri Nath Dey Ohowdhuri (8). 

The second point is that certain sales in 
execution of rent decrees under which the 
defendants claim a right to the entire interest 
in the property in question were valid. 
The sale took place after the sale by 
Sibasundari and Gobinda, and were, it is 
suggested, effected in order to give a better 
title to the defendants. Both the lower 
Courts have held them to be fraudulent and 
collusive. Under the circumstances of the 
case, fully set out by the Subordinate Judge, 
we must accept this as a finding of fact. — 


The third point made by the appellants 
is that set out in the 10th issue in the first 
Court, and is that Sibasundari and Gobinda 
mortgaged portions of the disputed properties 
to Kumudamoyi Chaudhurani to Kumar 
Chandra Talpatra and to Madan Mohan and 

. Nabin Chandra Saha. Bhola Nath defendant 
No. 12 paid the mortgage-debts, as also certain 
sums due for rent and the costs of settlement 
proceedings. There is, therefore, a lien on 
the disputed properties for these payments by 
Bhola Nath, and for the debt due under the 
mortgage to Madan Mohan and Nabin 
Chundra. The Subordinate Judge has 
disposed of these claims by finding that the 
debt- to Kumudamoyi was paid, and a mort- 
gage contracted by Sibasundari and Gobinda 
paid off by Bhola Nath, but that as the 
debt was contracted pendente lite, it cannot 
bind the estate. The same is held to be the 
case with the mortgage to Kumar Talpatra, 
where it is held that the money was paid by 
all the appellants. The payment in respect 
of Nobin Chandra and Madan Mohan’s 
mortgage he holds to be collusive. He also 
finds reasons founded in fact for holding 
that the smaller sums paid for arrears of 
rent and. the costs of settlement are not 
recoverable from the respondents. He 
comes to no finding on the question of the 
existence of any lien under the mortgage. 
All these findings seem tobe accepted by 
the lower Appellate Court, though this is 


not done specifically, as it should have been. 
(2) 19 Ind. Cas. 278; 17 0O. W. N. 701; 17 O. L. J. 


499. 
(8) 2 0. W. N. 162. 
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He, however, goes into the question of the 
effect of the mortgage last referred to, and 
finds that the purpose for which the money 
was borrowed is not clear but that as the 
mortgage was contracted by a Hindu widow 
and a reversioner, it bound the reversion as 
much asit could have done had it been 
entered into by a full owner. For this find- 
ing he relies on the decision of Raj Bullubh 


“Sen v. Oomesh Ohunder Rooz (4), but this 


case must now be taken as superseded by 
Debi Prosad Ohaudhury v. Gopal Bhagat (2) 
referred to above, according to which the 
concurrence of the reversioner with tle 
Hindn widow, could not, in the present case, 
do more than raise a presumption that the 
mortgage was entered into under necessity. 
The lower Court has, however, decided this 
point in favour of the plaintiffs decreeing 
the suit, but putting the plaintiffs into 
possession of the landin dispute subject to 
the mortgage of Rs. 2,000. 

The appellant in this appeal, therefore, 
fail, and the appeal is dismissed with costa, 


Appeal dismissed, 
(4) 5 O, 44; 3 C. L. B. 384, 


BOMBAY HIGH COURT. 
Sgconp Civin Apprat No £34 os 1912, 
March 31, 1913. 
Fresent:—Mr. Justice Batchelor and 
Mr. Justice Heaton, 

GOPAL PARSELOTTAM AND OTHERS— 

DEFENDANTS—— APPELLANTS 
versus 

MORAR PUNJA—Puatntiv¥—Responpenr, 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 10A—“Any other law for the time being in force,” 
interpretation of —Bjusdem generis, rule of. 

In section 10A of the Dekkhan Agrioulturista’ 
Relief Act, the words “any other law for the time 
being in force” ought to be read ejusdem generis 
with the preceding words which refer to section 
92 of the Evidence Act, and do not include the 
Registration Act. 

In giving the Court power to go behind a written 
instrument, section 10A of the Dekkhan Agriculturists’ 
Relief Act was intended to remove those restrictions 
which would stand inthe way of pursuing the in- 
quiry beyond the written words, but when the in- 
quiry is opened, the Court is as usual bound by the 
ordinary laws of evidence or othewise. 

Second appeal from the decision of 
First Class Joint Subordinate Judge, A. P. 
at Surat, in Appeal No. 119 of 1910, con- 
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firming that passed by the Second Class 
Subordinate Judge at. Olpad, in Civil Suit 
No. 188 of 1909. 

Mr, G. K. Parekh, for the Appellants. 

Mr, L. A. Shah, for the Respondent. 

JUDGMENT.—This appeal is brought by 
the defendants and the original suit was a 
suit to redeem. The lower Court has granted 
a decree for redemption. That is now 
resisted by the appellants on the ground 
that the lower Court was wrong in not 
looking at a certain Exhibit, viz., Exbibit 
28, which, it ig contended, if it had been 
looked at, would have satisfied the Court that 
no power to redeem was left in the mort- 
gagor. The learned Judge below has 
declined to look at Exhibit 23, first, because 
it is an unstamped and unregistered agree- 
ment, and, secondly, because it is an agres- 
ment without consideration. On ‘both these 
points, we are of opinion that the learned 
Judge was right. 

Mr. Gokuldas has taxed his ingenuity to 
supply some kind of consideration for Exhibit 
28, but, we think, without success. As 
regards the bar of the Registration Act, the 
learned Pleader has endeavoured to evade 
that by referring to section 10A of the 
Dekkban Agriculturists’ Relief Act, which 
gives the Court power to go behind the 
written instrument notwithstanding anything 
contained in section 92 of the Indian Hvidence 
Act or any other law for the time being i in 
force. The argument is that the words “any 
law fortime being in force’ must include 
the Registration Act, but it seems to us that 
the words ought to be read as ejusdem generis 
with the preceding words which refer to 
section 92 of the Indian Evidence Act. We 
think that the legal restrictions intended to 
be removed are those which would stand in 
the way of pursuing the inquiry beyond the 
written words, but, when that inquiry is 
opened, we are of opinion that the Court is 
as usual bound by the ordinary laws of evi- 
dence or otherwise. 

The appeal, therefore, seems to us to fail 
aud should, we think, be dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. |, 
Second Crvin APPRAL No. 4107 or 1910. 
February 25; 1913. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
TINKORI MUKHERJEB—Deronpant— 
APPELLANT 
Tersus 


Kumar SATYA NIRANJAN 
CHAKRAVARTI- PLAINTIFE— RESPONDENT. 

Land Registration Act (VII of 1876 B. 0.), 3s. 3 (2), 
(8) and 78—“Hstate”’-—“Proprietor” —Ohaukidari 
chakran land, resumption of—Resumed chaukidarl 
chakran land, "whether estate—Chaukidars Village— 
Chaukidars Act (VI of 1870), ss. 51, 52, 54, 55-— 
Settlement of resumed chaukidari chakran land with 
zemindar—Non-registration of zemindar’s name— Suit 
Jor rent by zemindar, whether to fail under section 78 of 
Land Registration Act (VII of 1876 B. 0.). ` 

A xsemindar, with whom resumed Chaukidari 
chakran lands ara settled, is not a proprietor of an 
estate within the meaning of section 78 of the Bengal 
Land Registration Act, 1876, with respect to which 
he is required by the Act to cause his name to be re- 
gistered. 

It is not right to infer merely from the language 
used in sections 64 and 55 of the ‘Bengal Village 
Chaukidars Act, 1870, that the resumed lands, when 
transferred to the zemindars, have the character of 
an estate impressed upon them for all purposes. 

Consequently, if the zemindar had applied to have 
his name registered under the Bengal Land Regis- 
tration Act, his application would have been refused. 

Therefore, section 78 of the Act is no bar to a suit 
for rent brought by the zemindar against a tenant 
within those lands, for the section cannot rightly be 
applied to penalise the plaintiff for failure to do what 
it was impossible for him to perform. 

Appeal from the decree of the District 
Judge of Birbhum, dated September 30th, 
1910, reversing that of the Munsif of Suri, 


dated February 16th, 1910. 


Babu Harindra Krishna Mukherjee, for the 
Appellant, 

Babus Sarat Ohandra Khan, for Babu Bidhw 
Bhushan Ganguly, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendant in a suit for rent. Tke rent is 
claimed for land which was originally chowki- 
dar chakran and was, upon resumption, 
settled with the Zemindar, the predecessor in 
interest of the plaintiff, -The defendant 
resists the claim on the ground that the name 
of the plaintiff has not been registered in the 
books of the Collector under sestion 78 of 
the Land Registration Act of 1876. Upon 
this question, the Courts below have taken 
divergent views. The Court of first instance 
held that the objection was well founded and 
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dismissed the suit. Upon appeal, the District 
Judge has held that section 78 has no appli- 
cation and has accordingly decreed the suit. 
Section 78 of the Land Registration Act 
of 1876, provides that no person shall be 
bound to pay rent to any person claiming 
such rent as proprietor of an estate in respect 
of which he is required by the Act to 
cause his name to be registered, unless the 
name of such claimant shall have been re- 
gistered under the Act. We have conse- 
quently to determine whether the plaintiff is, 
within the meaning of this section, a pro- 
prietor of an estate with respect to which 
he is required by the Act to cause his name 
to be registered. The question is apparently 
one of first impression and is by no means 
free from difficulty. Section 51 of the 
Village Chowkidars Act of 1870 describes the 
effect of transfer of resumed chakran lands 
to the zemendar. It provides that the order 
of the transfer shall operate to vest in the 
zemindar lands therein mentioned, subject to 
the amount of assessment. Section 52 then 
provides that the amount of such assessment 
shall be a permanent yearly charge on such 
land and shall be payable to the collecting 
member of the Panchayet yearly in advance 
by the psrsons for the time being entitled to 
recover rent of such lands from the occupier 
thereof. Tho District Judge has held that 
inasmuch as the amount of assessment is pay- 
able to the collecting member of the 
Panchayat, it is not ‘revenue’ within the 
meaning of that word as used in the defini- 
tions of the terms ‘estate’ and ‘proprietor’ in 
clauses 2 and 8 of section Sof the. Land 
Registration Act of 1876. Weare not pre- 
pared to accept this view as well founded. 
But the provisions of the Village Chowkidars 
act, which are really relevant to the ques- 
tion in controversy, are to be found in sec- 
tions 54 and 55. These describe the pro- 
cedure for service of notice of arrears upon 
the defaulter as also the mode and effect of 
sale of the land in the event of non-payment 
of the assessment. Section 55 provides that 
unless the arrears are paid within the time 
mentioned in the notification for sale issued 
under section 6 of Act XI of 1659, such land 
shall be sold according to the provisions of 
Act XL of 1859, as if such lands were an estate 
within the meaning of Act VII of 1868, 
The language used here may lend some sup- 
port to the contention that resumed chakran 


lands, when transferred to the zemzndar, con- 
stitute an estate. But section 55 does not 
indicate that the resumed lands are to be 
deemed an estate for all purposes, it merely 
provides that the sale is to take place as 7} 
such lands wera an estate within the meaning 
of Act VII of 1868. Consequently, it would 
not be right to infer, merely from the langu- 
age used in sections 54 and 55, that resumed 
lands, when transferred to the zemindar, 
have the character of an estate impressed 
upon them for all purposes. We are forti: 
fied in this view, when we find that the 
Board of Revenue has, in the matter of the 
preparation of the registers, ‘contemplated 
by the Land Registration Act, acted 
on the theory that lands so resumed and 
transferred to the zemindar do not con- 
stitute an estate within the meaning of 
that statute. This circumstance come 
pletely destroys the force of the objection 
urged by the defendant. For evenif it be 
assumed that the Board of Revenue has pro- 
ceeded upon an erroneous interpretation of 
the provisions of the statute, the fact remains 
that no register is maintained by the Revenue 
Authorities for the registration of trausfers 
of snch lands, in which the name of the 
plaintiff could have been registered, It has 
been established conclusively that, under the 
orders of the Boards of Revenue, the only 
register maintained in respect of this land 
is a register in which the land is shown as 
settled with the zemzndar; transfers are record- 
ed only when such transfers have taken place 
by reason of sales held for realization of arrears 
in accordance with section 55 of the Village 
Chowkidars Act of 1870. But the Revenue 
Authorities have expressly ruled that in 
such register, no entries are to be made of 
intermediate private alienations. Conse- 
quently, if the plaintiff had applied to kave - 
his name registered, his application would 
have been refused. We are not prepared to 
hold that section 78 is a bar to the suit; in 
our opinion, that section cannot rightly be 
applied to penalise the plaintiff for failure to 
do what it was impossible for him to perform, 
We hold, accordingly, that section 78 does not 
bar the claim, although not for the reasons 
assigned by the District Judge. In this 
view, the decree of the District Judge must 
be affirmed; but it has been pointed out 
that the District Judge, upon the findings 
of the Oourt of first instance, which were 
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not challenged. before him by the plaintiff 
should have allowed credit to the defend- 
ant for Rs. 71.3-0 ‘instead of Rs. 69. The 
decree will be amended in this respect. Sub- 
ject to this variation, the decree will stand 
affirmed with costs. 

Decree amended. 


BOMBAY HIGH COURT. 
Seconp Orvin Arrear No. 440 or 1912, 

r April 3, 1913. 
Present:—Mr. Justice Batchelor and 

Mr. Justice Heaton. 
MURGEPPA MADIWALLAPPA— 
DEFENDANT—A PPELLANT 
versus 

BASAWANTRAO KHALILAPA— 

PLAINTIFF— RESPONDENT. < 

Limitation Act (IK of 1908), Sch. I, Art. 182, cl. 5— 
Application meant by theclauwse—Step-in-aid of enmecution 
to be taken by Court—Application for succession certifi- 
cate, not an application to execute or take a step-in-aid of 
execution—Time occupied in obtaining succession certi- 
ficate, not to be deducted. 

An application by the successor of a judgment- 
creditor, for obtaining a succession certificate, is not 
an application asking the Court to take a step-in-aid 
of execution. Therefore, the time occupied in getting 

_such a certificate cannot be deducted to save limita- 
tion, 
ari step-in-aid of execution is to be taken by the 
Court and not by the applicant. 

Clause 5 of Article 182 means an application in ac- 
cordance with law made to the proper Court asking 
that Court to do one of two things, that is, either to 
execute or to take some step-in-aid of execution. 

Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No, 51 
of 1911, confirming that passed by the 

` Subordinate Judge at Muddebihal, in Dar- 
khast No. 183 of 1910. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. N. V. Gokhale, for the Respondent. 

JUDGMENT.—Thia is a second appeal 
brought in execution proceedings, and the 
only question involved is the. question of 
limitation. Admittedly, the judgment. credi- 
tor’s present application for execution is 
prima facie barred. He seeks, however, to 
support it by deducting the time which 
was occupied by him in getting from the 
Court a succession certificate to the original 
judgment. creditor, and if that time is allowed 
to be deducted, then admittedly the appli- 


cation is within time. The whole questibn, 
therefore, is whether the deduction should 
or should not be allowed. The answer 
to, the question depends upon the cou- 
struction to be placed on Article 182, clause 
5, to the first Schedule of the Limitation 
Act. That clause givesa period of three 
years from the date of applying in accordance 
with law to the proper Court for execution 
or to take some step-in-aid of execution of 
the decree. 

It is to be noted, in the first place, that 
the step-in-aid of execution is to be taken 
not by the applicant but by the Court. The 
clause means, as we read it, an application 


- in accordance with law made to the proper 


Court asking that Court to do one of two 
things, that is, either-to execute or to take 
some step-in-aid of execution. Now, con- 
fessedly, this application to obtain the succes- 
sion certificate was not an application to the 
Court to execute the decree. The only 
question, therefore, to be considered is whether 
it can be said to have been an application to 
the proper Court asking that Court to take 
some step-in-aid of execution of the decree. 
We are of opinion that that question must be 
answered inthe negative. It appears to us 
that an application to the Court to obtain a 
Succession certificate is a perfectly independent 
thing, and although the ultimate object of it 
may be to use the certificate, when obtained, 
in order to further execution of the decree, 
none-the-less wet hink it impossible to sayt hat 
the application to get the certificate is an. 
application to the proper Court to take some 
step in-aid, We think also that the occur- 
rence of words ‘proper Court’ also tends to 
support this conclusion. An application to 
obtain a succession certificate may be made 
in one of several Courts. Obviously, it could 
not be such an application as clause 5 con- 
templates, unless it were made to the proper 
Court which is defined as meaning the Court 
whose duty itis to execute the decree. If, 
therefore, Mr. Gokhale’s arguments were 
sound, the question whether such an appli- 
cation would or would not save time, would 
depend upon the mere accident whether it 
was filed in the Cort whose duty it was to 
execute the decree, or in some other Court. It 
appears to us that it could not have been the 
intention of the Legislature that such a ques- 
tion as this should be decided on a mers 
accident of that sort. In our opinion, the 
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application to obtain the succession certi- 
ficate was a mere preparation or prelimi- 
nary, and cannot be said to have been an 
application asking the Court to take a step. 
in-aid of execution. We have not been re- 
ferred to any case which appears to be in 
conflict with the view which we are taking 
unless it be the decision in Kunhi v. Seshagiri 
(1). But we are so uncertain as to what 
was the state of facts upon which that deci- 
sion was pronounced that we cannot regard 
the decision as adverse to our pregent opinion. 
On these grounds, we come to the conclusion 
that this Darthast cannot be saved by the 
deduction of the time occupied in getting 
the succession certificate. If that is so, 
then admittedly the Darkhast is time-barred. 
We, therefore, reverse the decree of the Dis- 
trict Judge and order that the application be 
dismissed with costs throughout. 


: Decree reversed. 
(1) 6 M. 141. 


CALCUTTA HIGH COURT. 
Civ Rore No. 393 os 1913. 
May 5, 1913. 
Present:—-Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft, 
RADHA GOBINDA MISSIR—- 
DEORBE-HOLDER, Aucrion-PoRcHASER-— 
PETITIGNER 
versus 


RAGHUNATH MISSIR—Ctatmant— 


OPPOSITA PARTY. . 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 100, 101—-Civil Procedure Code (Act XIV of 1882), 
8. 831—Claim— Claimant n joint possession with 
judgment-debtor—Claim in respect of claimants in- 
terest, if tenable, 

A claimant, who has an interest in the land, of which 
possession has been delivered, either as a member of 
the family or otherwise and who is affected by the 
delivery of possession, as he himself is in possession, 
is really a person who is in possession in respect of 
his own interest though joint with the judgment- 
debtor, and, he can, consequently, claim to be in pos- 
session of the property on his own account within 
the meaning of rule 100 of Order KAT of the Civil 
Procedure Code, 1908. His joint interest with the 
judgmeént-debtor cannot prevent him from claiming 
in good faith in respect of his own interest. The 
effect of an order in favour of the claimant will be to 
place him in joint possession with the exeoution pur- 
chaser, 
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Govinda Nair v. Kesava, 3 M. 81, followed. 

Cooverji Hirji v. Déwsey. Bhoja, 17 B. 718, not 
followed. 

Rule against the order of the Munsif of 
Jajpur, dated the January, 6th 1913. 


Babus Sushil Madhab Mallik, for the Peti- 
tioner. 


Mr. Misra, Counsel, Babu Probodh, Kumar 
Dus and Promotho Lal Dutt, for the Opposite 
Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order under rale 101 of 
Order X XI of the Code of Civil Procedure of 
1908. That rule provides for an adjudication 
of claims preferred by peraons who have been 
dispossessed by a decree-holder or auction- 
purchaser, and lays down that where the exa- 
cution Court is satisfied thata claimant of 
thie description was in possession of the pro. 
perty on his own account or on account of some 
person other than the judgment-debtor, it 
shall direct that the applicant be put in 
possession of the property. The petitioner 
before us obtained a mortgage-decree against 
a member of a joint Mitaksharu family. He 
became the purchaser in execution of that 
decree, When possession of the property was 
delivered to him, a person, who claimed to be 
a puchaser from a member of the family other 
than the judgment-debtor, preferred a claim 
under sub-rule (1) of rule 101. The conten- 
tion of the claimant, who is the opposite 
party in this rule, was that he was in posses- 
sion of the property on his own account and 
that, consequently, he was not liable to be 
dispossessed by the auction-purchaser. The 
Court below has found as a fact that the 
claimant was in joint possession of the pro- 
perty along with the judgment-debtor. Tha 
question, consequently, arises whether his 
claim may be allowed under rule 101. On 
behalf of the execnuticn purchaser, it has been 
contended that rules 100 and 101 do not 
apply to a case of this description. It hag 
been urged that when two persons are jointly 
in possession of a property, and in execution 
ofa decree obtained against one of such 
persons, the decree-holder proceeds to take 
possession of the property, or, ifa parchaser 
at a sale held in execution of a decree obtain- 
ed against one of such persons proceeds to 
take delivery of the property, the other person 
who is dispossessed canuot contend that he 
is in possession on his own account, aa hig 
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possession admittedly is joint possession with 
the judgment-debtor. In support of this 
view, reliance has been placed upon the case 
of Oooverii Birji v. Dewsey Bhoja (1). In this 
case, Mr. Justice Strachey observed that a 
member of a joint Hindu family cannot say 
that he is in possession of any particular 
portion of the joint property on his own 
_ account as his possession is possession of the 
family, unless there is evidence to show that 
he set up a right to a particular piece of land 
adversely to the family, which, it has always 
been held, must be very strictly proved. In 
so far as the learned Judge lays down that 
a member of a joint Mitakskara family cannot 
say that he is in possession of a specific 
portion of the joint property, on: his own 
account, the proposition is unquestionably 
-correst; bub in so far as the learned Judge 
laya down that a person who is in joint 
possession is not in possession on his own 
account, the proposition appears to us to be 
open to criticism, The point now taken was 
raised before this Court in the case of Sankar 
Nath Pandit v. Madan Mohan Dus (2), where 
it was observed on the assumption that rules 
100 and 101 were applicable to a case of this 
character, that an order for restoration of 
possession ought not to specify the share 
held by the claimant. It was pointed out in 
this case that, upon the question raised, there 
was a divergence of judicial opinion, and that 
in the case of Govinda Nair v. Kesava (8), 
_a view had been taken contrary to that 
adopted in the case of Oooverji Hirji v. 
Dewsey Bhoja (1). ‘The point, however, 
was left open, as the case ‘was decided on 
other grounds. We are of opinion that the 
view taken in Govinda Nair v. Kesava (8) 
is well founded on principle. In this case, 
Mr. Justice Mutuswami Ayyar held that a 
claimant, who has an interest in the land 
of which possession has been delivered, either 
as a member of the family or otherwise and 
who is affected by the delivery of possession 
as he himself is in possession, is really 
a person who is in possession in respect 
of his own interest though joint with the 
judgment-debtor, and, he can, consequently, 
claim to be in possession of the property on 
his own account within the meaning of 
section 331 of the Code of 1882. “His joint 
interest with the judgment-debtor cannot 


(1) 17 B. 718, | 
(2) 6 Ind. Cas. 298; 11 C. L. J. 61; 140, W. N. 298. 


(3) 8 M, 81. 


AI 


prevent him from claiming in good faith 
in respect of his own interest. The effect of 
his obstruction and claim may be to seb up 
a case in the judgment-debtor against the 
execution purchaser, if the joint right of 
the judgment-debtor is in every respect 
similar to bis.” Bat this can make no 
difference, as the claimant should not lose 
his joint right, because his co-tenant cannot 
set up bis right as against the execution 
purchaser. Ir our opinion, the terms of rule 
101 are comprehensive enough to cover a 
case of this description, There is no anom- 
aly involved in the view we take. The only 
effect of our order in favour of the claimant 
is to restore him to joint possession in the 
same manner as before, in other . words, the 
execution purchaser is placed in possession, 
only to this extent, that the possession of his 
judgment-debtor is terminated and he has 
to remaia in joint possession along with the 
claimant as his judgment-debtor had previ- 
ously done. We must hold accordingly that 
the Court below had jurigdiction to entertain 
the claim, $ 

The result is that this Rule is made abso- 
lute in part and the order of the Court below 
varied to this extent only, namely, that the 
claim is allowed and the claimantis restored 
to joint possession as before, to that he will 
be iu joint possession with the execution 
purchaser. There will be no order for costs 
in this Rule. 


Rule partly made absolute. 





BOMBAY HIGH COURT. 
First Civic Arrear No. 44 or 1912. 
March 4, 1913. 
Present:—Mr. Justice Beaman and 
Mr. Justice Rao. 
NARSING SHIVBAKAS MARWADI 
—DEFENDANT— APPELLANT 
versus 
PACHU RAMBAKAS MARWADI. 
— PLAINTIFE — RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 97— 
Purchaser of property deprived of possession of property 
by third person—Suit by purchaser against his seller 
for refund of purchase-money—Limitation. 

Where the purchaser of a property, who was put 
in possession of the property in pursuance of 
his purchase, is deprived of that possession by a 
third person on the ground that the seller had no 
title to sell the property and the purchaser sues the 
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seller for refund of purchase-money with interest, 
the suit is governed by Article 97 and not by Article 
62 of the Limitation Act. 


Appeal from the order passed by the First 
Class Subordinate Judge at Dhulia, in Appeal 
No. 230 of 1910, reversing that passed by and 
remanding the case to the Subordinate Judge 
at Bhusawal, in Civil Suit No. 274 of 1909. 


Mr. 8. S. Patkar, for the Appellant. 
“Mr. M. V. Bhat, for the Respondent. 


JUDGMENT.—The defendant in this 
suit purchased the immoveable property 
from one Fulchand who afterwards turned 
out to bea mere mortgagee. The defend- 
ant, believing himself in good faith to have 
the-title to sell, sold it to the plaintiff 
in 1903, and the plaintiff thereupon re- 
ceived possession and retained it until 1909. 
The true owner, the mortgagor, then 
redeemed and recovered possession from the 
plaintiff. The plaintiff now sues the defendant 
for the purchase-money and interest as 
money paid upon a consideration which has 
since failed, 


In the first Court, the learned Judge held 
that the suit.was governed by Article 62 of 
ScheduieI of the Limitation Act. In his 
opinion, the purchase-money paid to the de- 
fendant was money had and received to the 
plaintiff's use and, therefore, the plaintiff 
would -be obliged to bring the suit to re- 
cover within three years from date of such 
receipt. 


On appeal, the learned Judge of the first 
Appeal Court held that the suit was governed 
by Article 97, and the only question which 
we have to answer here is whether possession 
given under a purchase is an existing con- 
sideration as long as it lasts. In our opinion, 
this question can admit of only one answer. 
In the case of purchased property, the whole 
consideration contemplated is the property. 
That being given into the possesssion of the 
purchaser, so long as-it remains, he had all 
the consideration that he is by law entitled 
to. Whether that consideration be actually 

. lawful or unlawful, it makes no difference; for, 
it ought to be clear that it is only where the 
possession which is the consideration turns 
out to be unlawful that the question can ever 
be raised in a practical form. This view is 
in agreement, we think, with the principle 
underlying the cases which have been cited 

_ on behalf of the appellant. It is true that 


in the Privy Council case of Hanuman Kmat 
v. Hanuman Mandur (1), their Lordships 
laid down the very useful principle that 
speaking generally, the test to be applied is, 
when there was any difficulty in determining 
whether a case fell under Article 97 or Article 
62, whether the contract was void ab initio or 
merely voidable. But their Lordships, we 
think, were not considering a case in which 
possession had actually been given, although 
the contract subsequently turned out to have 
been void ab initio. In such a case, the pro- 
misee has received the only consideration he 
has stipulated for. In all cases of that kind, 
it appears to us that it is only when tke pro- 
misee is deprived of that consideration and 
the true character of the contract thus be- 
comes revealed that he has any ground for 
complaint. And that is the proper time 


‘from which to compute the period of limita- 


tion. This is the principle distinctly under- 
lying the provisions of Article 97. We think 
that both in terms and in spirit it does and 
was intended to cover cases of thie kind, 
In our opinion, therefore, the order appealed 
against was right and ought to be confirmed. 
This appeal must, therefore, now be dismissed 
with all costs. 


. Order confirmed, 
(1) 19 O. 123; 18 I. A. 158. 


CALCUTTA HIGH COURT. 
Seconp Orvis Arrear No. 1781 or 1911, 
May 27, 1913. 

Present:—Mr, Justice Richardson and 
Mr. Justice Newbould. 

PURNA CHANDRA GHOSE AND ANOTHER 
— D5FENDANTS— APPELLANTS 
VETEUS 
COLLECTOR or KHULNA—Pramntirr— 
RESPONDENT, 

Landlord and Tenant—Pattah, construction of ~Kaim 

—Maurasi—IFiwity of rent. 

The rent of certain lands covered by a kaimi patich 
had not been changed for a period of nearly a cen- 
tury: 

Held, that the word kaimi, like the word maurasi or 
like thetwo words conjoined, did not necessarily 
import fixity of rent. 

Fazel Sheikh v. Keramuddi Sheikh, 6 C. W. N. 916 
and Gayratulla Sardar v. Girish Chandra Bhaumih, 
12 0. W. N. 175, relied upon. 
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But apart from the precise meaning of the word 
kaimi, words creative of, or importing the existence 
of, a permanent tenure at a specified annual rent, 
may admit of the construction that tho rent is a 
rent fixed in perpetuity, thongh no such term as 
mokarart is expressly used. 

Gopal Lall v. Kumur Ali, 6 W.R., Act X Rulings, 85, 
referred to. 

In the present case, the rent was held to be fixed 
in perpetuity. . 

Appeal from the decree of the Special 
Judge of Kholna dated April 6th, 1911, 
confirming that of the Revenue Officer of 
that district, dated August 18th, 1909. 

Babu Shib Chandra Palit for Babu Surer- 
dra Ohandra Sen, for the Appellants. 

Babu Ram VUharan Mitra, Senior Govern- 
ment Pleader, for the Respondent. 


JUDGMENT.—This case turns upon the 


terms of a kabulyat executed by the pre- 
decessors-in-interest of the defendants in the 
year 1235 or 1828 and the question is 
whether the rent of the tenure held by 
the defendants under the plaintiff is or is 
not liable to enhancement under section 7 
of the Bengal Tenancy Act. Both the 
Courts below have answered that question 
jn the affirmative and the defendants have, 
in consequence, appealed to this Court. 
The kabulyat refers toa pattah and it may 
be gathered from the kabulyat that the 
pottah was a confirmatory pattah in the 
sense that the tenure was in existence before 
the pattah was granted. But ib appears 
that the rent reserved by the patiah was 
or may have been different from the rent 
previously paid or payable. It is stated 
in the kabulyat that as the rate of rent 
of the pergana had not been previously 
ascertained in a satisfactory manner, the 
rent of the tenure had, as we understand, 
but newly assessed at Rs. 70 (sikka) 
per annum according to its area at the 
rates prevailing in adjoining psrganas. The 
pattah is described as a kaimi pattah and 
it is admitted that the word kaimz implies 
at least that the tenure is a permanent 
tenure. Beyond the word kaimi, no word 
is used expressive of a grant of a heritable 
or transferable tenure. But it is not dis- 
puted that ever since the years 1828, the 
tenure has been treated as a tenure of 
that character and that the rent then fixed 
has never been varied. 

With reference to the meaning of the 
word kaimi, it may be that this word like 


the word mauras? or like the two words 

conjoined, does not necessarily import fixity 

of rent [Fazel Sheikh v. Keramudd: Sheikh 

(1) and Gayratulla Sardar v. Girish Ohandra 

Bhaumit (2)]. In the case, however, of 

Gopal Lall v. Kumur Ali (8), a kaimi 

tenure is treated as identical with a tenure 

at a fixed rate. Apart from the precise 

meaning of the word krimi, words creative 

of, or importing the existence of, a permanent 

tenure at a specified annual rent raay admit 

of the construction that the rent is a rent 

fixed in perpetuity though no such term 

as mokarart is expressly used. The docu- 

ment now before us is, in our opinion, 

capable of being so construed. Such a 

construction, if the true meaning is regarded 

as doubtful, is greatly supported by the 

fact, that as we have already observed the 

rent has never been changed fora period 

extending now to rearly a century. No 

doubt, the burden of proof falls in the 

first place on the tenant to show fixity of | 
rent [Bamasoonduree Dossee v. Radhika 

Ohowdhrain (4) and Nélratan Mandal v. Ismail 

Khan Mahomed (5)}. But the terma of the 

kabulyat and the evidence* of enjoyment | 
at an unvaried rent, when taken together, 
are sufficient, in our opinion, to discharge 
that burden. Reference may be made to 
the observations of the Privy Council in 
the case of Rajah Satyasaran Ghosalv. Mahesh 
Ohandra Mitter (6). 

The learned Judge in the Court below 
is in error in making the statement that 
“if the tenure-holder charges enhanced 
rents from his tenants, he is liable to pay 
enhanced rent to the zemindar.”” What the 
kabulyat does say is that if it is found by any 
Court that the tenant has fraudulently taken 
excess rent from her tenants, then she is to 
be dealt with under the laws in force relating 
to “receipt of excess rent.” As we under- 
stand it, the reference is to such provisions 
of the law as those now contained in section 
75 ot the Bengal Tenancy Act. 

As to the clause in the kabulyat by which 


the tenant undertook not to sub fruit bearing 

(1) 60. W. N. 916. 

(2) 12 C. W. N. 175. 

(3) 6 W. R., Act X Rulings, 85. 

(4) 13 M. L A. 248; 13 W. R. (P. C.) 11; 20 Eng. 
Rep. 544, | 

(5) 31 I. A. 149; 8 O. W. N. 895; 32 C, 61. 

(6) 12 M. I. A. 263 at p. 268; 11 W. R. (P. O.) 10; 2 
B. L. R. (P. C.) 23; 20 Eng. Rep. 338, : 
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trees without giving information to the 
Sarkar that may be referable to a preceding 
clause giving the Sarkar a right to re-enter 
in certain circumstances. 

On the whole, our conclusion is in favour of 
the defendants. 

The appeal is accordingly allowed, the 
judgment and decrees of the Courts below 
are setaside and as against the appellants 
“ the plaintiff’s suit is dismissed with costs in 
all Courts. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Cry Arrear No. 26 or 1913. 
April 4, 1913. 
Present:—-Mr. Hallifax, A. J. C. 
GHASIRAM—— APPELLANT 
versus 
LILADHAR—Responpent. 


Poreclosure—Court-fee. 

In a claim for foreclosure where there is no dispute 
as to the priceof redemption and the dispute is con- 
fined entirely to the right to foreclose the whole or 
a portion of the property, the value of a suit or an 
appeal for Court-fee purposes is the principal sum 
secured by the mortgage. 


First appeal against the decree of the 
District Judge, Narsingbour, dated the 11th 
December 1912. 

JUDGMEMT.—The lower Court decreed 
the whole of the plaintiffs’ claim in respect 
of the price of redemption but allowed fore- 
closure in respect of a quarter only of the 
property sought to be made liable. The 
appeal is only in respect of the liability of 
the remaining three quarters of the property. 
The amount of the Oourt-fees paid on the 
petition of appeal is calculated on the princi- 
pal money secured by the mortgage. | This is 
not certified as sufficient by the Deputy Re- 
gistrar, on the authority of my own order in 
the exactly similar case of Shekh Rustam v. 
Khatunbi (1), whera I held that the Court- 
fee payable was to be calculated on the value 
of the portion of the property excluded 
from liability under the mortgage, the value 
of the whole property being assumed to be 
total sum for which foreclosure was sought. 
This was followed by Batten, A. J. O., in an 


(1) Second Appeal No. 30 B, of 1918. 
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order, dated the 19th Maroh 1918, in Thakur 
Pratap Singh v. Shyamte (2). My own order 
was passed without the matter being argued 
before me at all and on an appeal filed on a 
ten-rupee stamp as for a claim which it was 
impossible to value. That, I still think, was 
wrong, but on re-consideration, I also think 
that the basis I fixed for calculation of the 
Court-fee in lieu of that adopted by the ap- 
pellant was equally wrong, and that the basis 
adopted by the appellants in this oase is the 
right basis. 

The principles enunciated in Dhirajsingh v., 
Rajaram(8) are now accepted as correot, that 


.the valne of a particular relief, once correctly 


found for the purpose of stamping the plaint, 
remains unchanged in all subsequent stages 
of the lis, and that, where the subject-matter 
in dispute is the foreclosure of the mortgage, 
the money-valae thereof, for Court-fee pura 
poses, ia the principal sum secured by the 
mortgage bond, whether the fee be payable on 
a plaint ora memorandum of appeal, but that 
where in appeal a decree nisi for foreclosure 
is questioned only as to the price of redemp- 
tion, the proper fee on the memorandum 
will be that provided by Schedule I of the 
Court Fees Act for the amount in dispute, 
In this case, there is no dispute as to the 
price of redemption. The dispute is on- 
fined entirely to the right to foreclose, and 
that only in respect of a portion of the praos 
perty, and this case can be more completely 
distinguished on that point from the ruling 
of Bose, A. J. O., in Onkar v. Lakmichand 
(4) than even the ruling quoted above was, 
It cannot with any show of reason ba ssid 
that the fact of the dispute relating to only 
a portion of the property makes any differ- 
ence. That would result in demanding more 
for a less valuable claim. If in this case 
the claim in the lower Oourt had been for 
foreclosure of the quarter of the property 
which has been declared liable or of the ree 
mainder that has been declared not liable, 
the assumed value of the claim for the pare 
pose of calculating the amount payable as 
Court-fees on the plaint would have been 
still the principal secured by the mortgage, 
and that valuation would, as explained in 
Dhirajsingh v. Raiaram (8), be the ecorreod 
valuation in appeal. I hold, therefore, 

(2) Firat Appeal No. 38 of 1918. 

(3) 8 Ind. Cas. 1125; 6 N. L. R. 164. 

(4) 3 Ind. Cas. 920; 5 N. L. R. 18, 
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that the correct value for the purposes 
of calculating the Court-fee of the claim in 
this appeal is the principal sum secured by 
the mortgage, 2nd that the petition of appeal 
is properly stamped, 


ALLAHABAD HIGH COURT. 
Sroonp Orvit Appean No. 1070 or 1912. 
April 14, 1913. 

Present:—Mr, Justice Ryves and 
Mr, Justice Lyle. 

ABDUL AHAD AND 0TAERS— PLAINTIPE3— 
APPELLANTS 
versus 
MAHTAB BIBI AND orgess—Derenpants— 

RESPONDENTS. 5 

Limitation Act (IX of 1908), s. 20— Payment of in- 
Perho word “interest” in section 20 of the Limitation 
Act means interest or any part of the interest due. 

Kallu v. Halki, 18 A. 295; A. W. N. (1896) 68, 
Anwar Husain v. Lalmir Khan, 26 A. 167; A. W. N. 
(1908) 223, referred to. 

Second Civil appeal from the decision of the 
District Judge of Ghazipur, dated the 80th 
April 1912. 

Mr. Rahmatullah, for the Appellants. 

Mr. M. Ishaq, for the Respondents. 

JUDGMENT.—The only point in this case 
ig as to whether the suit is barred by limita- 
tion, The suit is one for foreclosure of a 
mortgage, dated the 4th of December 1874. 
The mortgagee was in possession and received 
periodically profits in part satisfaction of the 
interest agreed upon in the deed. The first 
Court held that these payments extended the 
period of limitation, applying the second 
paragraph of section 20 of the Indian Limita- 
tion Act. On appeal, the learned District 


Judge came to the conclusion that the word - 


“interest” in section 20 means the whole of the 
interest due on a debt and that, therefore, as 
only part of interest was paid on any par- 
ticular date, ke held that section 20 had no 
application and dismissed tho sait as barred 
by limitation. In our opinion, “Interest” in 
that section means the interest or any part 


.of the interest due and we agree with the 


first Court that the suit is not barred by 
jimitation. The rulings to which we have 
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been referred [Kalle v, Halki (1), Anwar 
Husain v. Lalmir Khan (2)] are cases of 
redemption of a mortgage. The latter cass 
expressly distinguishes a suit for redemption 
from a suit brought by a mortgagee to enforce 
his remedy. We, therefore, allow the appeal 
and setting aside the decree of the lower 
Appellate Court remand the appeal to 
that Court with directions to re-admit it on 
its original number. in the register and 
dispose of the remaining issues according to 
law. Oosts of this appeal, including fees on 
the higher scale, will be costs in the cause. 


OASES. 


Appeal allowed. 
(1) 18 A. 295; A. W. N, (1896) 68. 
(2) 26 A. 167; A. W. N. (1903) 223. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
MISCELLANEOUS Cryin Appeat No, 11-B or 1911, 
March 29, 1913. 
Present:_-Mr. Stanyon, A. J. O. 
GANGARAM-— APPELLANT 
versus 
RAMACHANDRA—Resron pent. 

Limitation Act (IX of 1908), ss. 5, 12, 29-—Provincia 
Insolvency Act (III of 1907), ss. 6, 13, 46 (4), 47. ` 

The period of limitation prescribed by Aot III of 
1907 is to be computed by the same method as em- 
ployed in civil suits. ; 

Computation of the period prescribed by section 46 
(4) of Act IIL of 1907 by an approved method does 
not affect or alter that period within the meaning of 
these terms in section 29 of the Limitation . 
Act, 1908. Therefore the time requisite for obtaining a 
copy will be excluded under section 12(2) of the 
Limitation Act, 1908, and a bona fide error will 
be condoned under section 5 of the same Act, 

Where a judgment-debtor is jointly and severally 
liable with other judgment-debtors under: a deorece 
obtained by their common creditor for Rs, 500 or 
over, he is competent under section 6, (8) (a) of Act 
III of 1907 to file an insolvency petition. 

Miscellaneous appeal against the order of 
the Second Additional District Judge, Hast 
Berar, dated the 28th February 1911. 

Mr, S. R. Pandit, for the Appellant. 

Mr. N. M. Gedartar, for the Respondent. 


JUDGMENT.—This is a case under the 
Insolvency Act TII of 1907. The appellant 
and his brother having been adjudged jointly 
and severally liable to a certain creditor under 
two decrees for the aggregate sum of 
Rs. 830-12-7, the appellant filed a petition 
in bankruptcy. That petition was dismissed 
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by the lower Court on the short ground that 

the petitioner being only a joint debtor in 

Rs. 830-12-7, though liable to be proceeded 

against for the whole sum, his personal and 

eventual liability was only for half that sum, 
or Rs. 415-6-33, and, therefore, did not reach 
the minimun of Rs. 500 required by section 

6, (8) (a) of Act ITI of 1907, for a petition 

in bankruptcy. This order was made on the 

28th February 1911. The petitioner applied 
for a copy of the order on the 24th March 

1911, and, having: received it on the 24th 

April 1911, filed this appeal on the 27th June 

1911. The appeal was thus filed on the 

119th day after the order: butif the 30 days 

required to obtain the copy of the order be 
deducted, the period debitable against the 

90 days allowed for the appeal is reduced to 

89 days. 

A preliminary objection was taken before 
me that the appeal is barred by time, because 
the period of 90 days for making it is fixed by 
section 46 (4), Act III of 1907, and, there- 
fore, the application of the Indian Limitation 
Aot, 1908, to this case, is excluded by section 
29 thereof. From this premiss, it is argued 
that the time requisite for obtaining the copy 
cannot be excluded by section 12 (2), nor can 
any bona fide error of the appellant in that 
respect be condoned under section 5 of the 
Limitation Act. 

In my opinion, this contention is falla- 
cious. Section 46 (4) of Act IIL of 1907 
is in these terms :— 

“The periods of limitation for appeals to 
the District Court and to the High Oourt 
under this section shall be thirty days and 
ninety days respectively.” 

Section 47 (2) of the same enactment pro- 
vides as follows:— 

“Subject as aforesaid, High ` TAER and 
District Courts, in regard to proceedings 
under this Actin Courts subordinate to them, 
shall have the same powers and shall follow 
the same procedure as they respectively have 
and follow in regard to civil suits.” 

Section 29 of the Limitation Act, 1908, 
reads thus, so far as it is now material:— 

Nothing in this Act shall— 

v * * * 

(b) affect or alter any period of limita- 
tion specially prescribed for any 
suit, appeal or application by any 
special or local law now or hereafter 
jn force in British India. 
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The object of the Legislature is clear. A 
suit, appeal or application under any special 
or local law may, for the particular purposes 
of that lew, have prescribed for it a special 
period of limitation, and yet the suis, appeal 
or application may be of a kind or class dealt 
with in the Limitation Schedule and there 
provided with a shorter or longer period 
of limitation. Section 29 is designed to 
avoid any chance of conflict between the two 
provisions, and gives effect to the maxim 
specialia generalibus derogant. There must be 
some mode of computing every period of limi- 
tation. Act III of 1907 provides the period 
but makes no provision as to how it ia to be 
computed, Section 47 of the same enactment 
places the whole body of the Adjective Law 
applicable to civil suita at the disposal of the 


* Insolvency Court, and, therefore, necessarily 


empowers that Court to compute the periods 
prescribed by section 46(4) by the same method 
as is employed in such suits. Computation of a 
period by an approved method does not offect 
or alter that period within the meaning of 
those terms in section 29 of the Indian 
Limitation Act, 1908. In this respect, I 
concur with the reasoning of a Fall Benoh of 
the Allahabad High Oourt in Dropadi v. Hira 
Lal (1). It never could have been the inten- 
tion of the Legislature that the right to make 
an appeal under the Insolvency Act, 1907, 
should depend upon the chance of a copy, of 
the order to be appealed from, being obtained 
within the period prescribed for the appeal. 
That would be the result of excluding section 
12 (2) of the Limitation Act, and making a 
purely mathematical computation from tbe 
date of the order. J, therefore, hold that, 
upon a legal computation of the period allow- 
ed for this appeal, by section 46 (4) of the 
Insolvency Act, 1907, it was filed within time. 
There is no conflict between this decision and 
that arrived at in Bukharta v. Jugal Kishore 
(2) or Hirasa v. Jodhraj (3), in both of which 


. cases the question was not one as to the 


mode of computing the special period prese 
cribed, but of extending it, after the usual 
method of computation, upon the ground of 
the minority of the person governed by it. 
That would amount to an alteration of the 
period within the meaning of section 29 of 
the Limitation Act. 

(1) 16 Ind. Cas. erg 34 A. 498; 10 A. L. 7.8, 

(2) 2 0. P. L. R 

(3) 1 Ind. Qas. it N.L R 1, 
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On the mcrits, I am of opinion that the 
order of the lower Court cannot be sustain- 
ed. Under the Insolvency Act, 1907, ‘debt’ 
includes a judgment-debt; and ‘debtor’ a judg- 
ment-debtor. The appellant is bound by a 
judgment-debt of Rs. 280-12.7 for which he 
alone, without reference to his co-debtor, can 
be arrested and imprisoned or have his pro- 
perty attached and sold. The mere fact that 
he could afterwards obtain a decree for con- 
tribution against his co-debtor does not affect 
the question. Suppose A. stands surety for 
B., for Bs. 1,000 and owing to B. having 
defaulted or absconded, the creditor obtains 
& decree against A. alone. Could it be said 
that A. is not indebted in Rs. 1,000 because 
ib is open to him to recover all from B.? I 
think not. I hold that where a jadgment-debtor 
ia jointly and severally liable with other judg- 
mont-debtors under a decree obtained by their 
common creditor for Rs. 500 or over, he is 
oompetent under section 6, (3) (a) of Act IIL 
of 1907 to file an insolvency petition. 

‘The appeal is, therefore, allowed and the 
ease is remanded tothe lower Appellate Court 
to re-admit the insolvency petition and dis- 
pose of it according to law. Costs here and 
hitherto will follow the result. I allow Rs. 15 
as Pleader’s fees. 

Appeal allowed; Oase remanded. 


ALLAHABAD HIGH COURT. 
Second Orvis APPBAL No. 988 or 1912. 
' March 25, 1913. 
Present:—Mr. Justice Rafique. 
-NET RAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
TEJ RAM AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Landlord and tenant—Plot in possession of tenant 
Jor keeping cattle and manure—Appurtenant to the 
holding — Partition, effect of. : 

Where a plot of land has been allowed to remain 
jn the possession of a tenant for more than 20 years 
by the z2mindar of the village for the use of cattle 
and manure, it becomes an appurtenance to the 
agricultural holding of the tenant. The fact that the 
plot and the site of the house of the tenant have 
been allotted at the partition to one zemindar and the 
agricultural holding to another, does not render the 
tenant liable to ejectment from such plot at the in- 
gtance of the zemindar. 
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. question is not 


{1913 


Second appeal from the decision of the 


Additional Judge of Meerut, dated the 29th ` 


of April 1912. 

Mr. Hamilton, for the Appellants. 

Mr. Mukerji, for the Respondents. 

JUDGMENT.—It appears that the defend- 
ants-respondents are ex-proprietary tenants 
of about 42 bzghas of land in the village of 
Mahrauli. They have a house inthe abadi 
and a small enclosure by that house which 
they use for storing manure and keeping 
their cattle. There was a perfect partition 
of the village in September 1910 by which 
the holding of the defendants-respondents 
fell to the share of one Bhullan and the 
house, 
share of the plaintiffs-appellants. On the 
23rd of September 1911, the plaintiffs-appel- 
lants instituted a suitin the Court of the 
Mansif of Ghaziabad to recover possession of 
plot No. 30 measuring 2 biswas 15 biswansis 
situated in the abadi onthe allegation that 
the said plot had fallen to their share at 
the time of the partition and that the defend- 
ants-respondents had, without any right, 
taken possession of that plot, 24 years 
prior to the institution of the suit. The land 
which the plaintiffs-appellants sought to 
recover was the enclosure by the house of 
the defendants-respondents which they had 
been using for keeping manure and cattle, 
The  defendants-respondents resisted the 
claim on the ground that they had been in 
possession of the said enclosure for many 
years and had aright to keep it as long as 
they were tenants in the village. The Court 
of first instance decreed the claim. On 
appeal, the learned Additional Judge reversed 
the decree of the first Court holding that 
the land in suit was absolutely necessary 
for the agricultural purposes of the defend- 
ants-respondents and was an appurtenance 
to their agricultural holding. The plaintiffs- 
appellants have come up iu second appeal 
to this Court. They contend that the land 
in suit was a piece of waste land in the 
abadi which, prior to the partition, the co- 
sharers of the village permitted the defend- 
ants-respondents to use for storing manure 
and keeping cattle. The latter have sac- 
quired no right in respect of the land and 
must give it upas the plaintiffs-appellants 
want to build a house on it. The land in 
and could not be an 


the site, and the enclosure to the - 


ra 
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appurtenance to the holding of the de- 
fendants-respondents. In the abudi of a 
village, the house of a tenant is the only thing 
that can be said to be an appurtenance to 
his holding. The learned Counsel for the 
appellants has cited no law or authority giv- 
ing the definition of the word appurtenance. 
What isan appurtenance to the holding of 
an agricultural tenant must, in my opinion, 
be decided according to the circumstances of 
each case. in the present case, the defend- 
ants-respondents have got a large area of 
land to cultivate for which they require a 
. number of bullocks and other accessories. 
They must have apiece of land for their 
cattle and manure. And if the plot in suit 
has been allowed to remain in their posses- 
sion for more than 20 years by the zemindars 
of the village for the use of cattle and 
manure, I should say that the plot has become 
an appurtenance to the agricaltural holding 
of the defendants-respondents. I, therefore, 


hold accordingly. The fact that the plot in- 


suit and the site of the house of the respond- 
ents have been allotted at the partition to 
the plaintiffs-appellants and the agricul- 
tural holding of the respondents to Bhullan, 
does not give the plaintiffs-appellants the 
right to eject the defendants-respondents from 
and to recover possession of the plot in 
suit. The appeal fails and is dismissed with 
costs. 


Anpeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
‘ COURT. 
Civin Reviston Petition No. 133 oF 1911. 
April 18, 1912. 
Present:—Mr. Stanyon, A. J. O. 
NAMDAS—Appricant 
versus 
GABHRUPRASAD—Non- Apprioant. 

Central Provinces Tenancy Act (XI of 1898), 
s. 117—Nazarana—Suit for rent—Small Cause Court. 

Under the Oentral Provinces Tenancy Act, 1898, 
the nazarana paid or agreed to be paid as price for 
the grant of a lease is rent; hence a suit by a landlord 
against the tenant for realisation of such nazarana ia 
not cognisable by a Small Oause Court. 
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Civil Revision against the order of the 
Judge, Small Cause Court, Bilaspur, dated 
the 19th July 1911. 

Dr. H. S Gour, for the Non-Applicant, 

JUDGMENT.—The plaintiff in this case 
is a village proprietor in the Bilaspur District. 
The defendant is an agricultorist holding 
land from the plaintiff. The plaintifi’s 
allegation is that the land was leased 
to the defendant in June 1908 upon 
an agreement that defendant should pay 
plaintiff Rs. 100 as nasarana and Rs. 4 
per annum as rent—that defendant paid 
Rs. 25 of the nazarana in gold and 
cash, and promised to pay the balance 
within eight days, or, in default, to pay interest 
thereon at 1 pice (3 pies) per rupee per 
month. The plaintiff lodged the suit in 
a Small Cause Court, alleging that the 
said balance of the nazarana had been left 
unpaid, and claiming Rs, 117-3-0 as now 
due, Rs. 42-3-0 being added as interest. 
The defendant pleaded that the amount of 
nazarana was fixed at Rs. 25 which have 
admittedly been paid. The plaintiff sup- 
ported his claim by oral evidence only 
which, with some reluctance, the lower 
Court accepted, and gave plaintiff a decree. 
The defendant has applied for revision, and 
one objection taken by him is that the 
present is a rent-suit over which the Small 
Cause Court has no jurisdietion. After 
careful consideration, I am of opinion that 
this objection must prevail. 

It is an admitted fact that the nazarana 
claimed in this suit was part of the con» 
sideration for the contract of lease entered 
into by the plaintiff as lessor and defendant 
as lessee, and that the subject-matter of 
this contract was land let for agricultural 
purposes. But it was urged by the learned 
Counsel for the non-applicant that this 
nazarana was @ price paid or agreed to 
be paid for the grant of the lease which 
was to set up the position of landlord and 
tenant between the parties, and that it 
is distinguishable from the rent fixed, which 
is Rs. 4 per annum. To explain this dis- 
tinction, reference was made to section 105 
of the Transfer of Property Aet, 1882. 


Tt is, no doubt, the case that in the 
section cited premium is distinguished from 
rent, and if the case was one to which 
this section was applicable, I should heave 
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no hesitation in declaring that nazarana is 
a premium and not rent. Bab under section 
117 of the same enactment, and in the 
absence of any applying notification by the 
Local Government, section 105 has no appli- 
cation to the present case, which is admit- 
tedly one-of a lease for agricultural purposes. 
In order to determine whether or not the 
nasaruna paid as the price of the lease is 
or is not reut, we must be guided by the 
Central Provinces Tenancy Act, 1898, It 
must be taken that the framers of that 
enactment were aware of the definition 
given to rent in the Transfer of Property 
Ast, 1882, and of the distinction drawn 
therein between premium and rent. Never- 
theless, no such distinction finds place in 
the local enactment. It may also be safely 
assumed that the Legislature was alive 
to the fact that many customary payments, 
such as nasarana, over and above the ordinary 
annual rental, are paid by agricultural tenants 
to their landlords in consideration of the 
occupation and use of land allowed to them. 
With this fore-kuowledge, the Legislature 
has defined “rent” in the Central Provinces 
Tenancy Act, 1898, to be, 


“ Whatever is paid, delivered or rendered, 
in money, kind, or service, by a tenant 
on account of the use or occupation of land 
let to him, ” 

Of course, the words “ paid, delivered, or 
rendered” are not used to postpone the 
application of the definition till payment, 
delivery or rendition have -taken place. 
The definition applies also to that which 
the tenant is liable to pay, deliver, or 
render. It seems to me that the word 
‘whatever’ is significant, and was: used to 
cover everything that a landlord may impose 
upon his tenant as consideration for letting 
land to him. In Ram Ohandra v. Ohindhoo 
(1), I have given one instance of extraordi- 
nary rent. At any rate, it seems impossible 
to exclude from tbe plain words of the 
above definition a payment which, in a 
case governed by the Transfer of Property 
Act, 1882, would be the ‘price’ or ‘premium’ 
of the lease. In Dinonath Mookerjee v. Deb- 
naih Mullick (2) the head-note is misleading 
in that it states that money payable as 
nussur (much the same as our nazarana) 


is not rent. What happened in that case 
(1) 8 Ind, Cas. 276; 6 N. L. R. 117. 
(2) 18 W: R. 807; 6 B. L, R. Ap. 1. 
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was that the tenant satisfied the nuzzur 
by giving a bond for it, and: the Court 
held that a claim to enforce the bond was, 
cognizable by the Small Oause Court. I 
take it that the same view would prevail 
where a tenant gave a bond in satisfaction 
by novation of a claim for arrears wf rent. 
The money secured by the bond would then 
be an ordinary debt recoverable under the 
new contract contained in the instrument. 
But there is nothing of the kind here. 
The claim made is expressly one for nazarana 
as such, and, therefore, it is a suit for what, 
under the Central Provinces Tenancy Act, 
is rent, as such. Oonsequently, it is also 
a-snit by a landlord, as such, against & 
tenant, as such, governed by the same enact- 
ment; and the Small Cause Court had no juris- 
diction to entertain it. 

For the above reasons, the decree of the 
lower Court is set aside and the record is 
returned to that Court with a direction to 
return the plaint to the plaintiff for presenta- 
tion to the proper Court. The plaintiff 
must pay all the costs of the defendant in 
the Small Cause Court and in this Court, and 
bear his own costs., 

Decree set aside. 


CALCUTTA HIGH COURT. 
Sgeconp Orv. Appgat No. 1505 or 1910. 
Jane 4, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 

JAGAT NARAIN SINGH—Psatrirr— 
APPELLANT 
versus 
UDIT NARAIN SINGH—Deraenpant— 
RESPONDENT, 

Hindu Law—Mitakshara—Joint family—Buit by 
father without joining undivided sons as parties— 
Party—Necessary party —Suit for correction of entries of 
Record of Rights—Limitation—Limitation Act (XV 
of 1877), 8. 22, Sch. II, Art. 120—Ctvil Procedure Code 
(Act F of 1908). O. I,rr. 9, 10. 

A Hinds Mitakshara father brought a suit for a 
declaration of his title to certain land, for the correc- 
tion of certain entries in a Record of Rights published 
more than six years ago and in the alternative for 
confirmation of possession or, if he should be found 
to be out of possession, for recovery of possession, 
without joining his undivided sons as parties, in his 
own name and in his own right and not asthe karta 
of the family: 
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Held, that the sons were necessary parties; that the 
suit was governed by Article 120 of the Limitation 
Act and the period of limitation was six years from 
the date of publication ofthe Record of Rights; and that 
as the addition of the sons could not be made 
withont subjecting the suit to the bar of limitation, 
the suit must fail. 


Appeal from the decree of the District 
Jadge of Bhagalpore, dated February 9th, 
1910, confirming that of the Munsif of 
Beguserai, dated July 30th, 1909. 

Moulvi Muhammad Mustafa Khan, for the 
Appellant. 

Babu Ram Oharn Mitra, Senior Govern- 
ment Pleader, for the Respondent. 

JUDGMENT. 

Rronarpsoy, J.—The plaintiff and his two 
minor sons form a joint Hindu family, which 
is governed by the Mitakshara Law. He 
brought this suit (without joining his sons 
as parties) for a declaration of his title to 
certain land, for the correction of certain 
entries in a Record of Rights published more 
than six years ago, and in the alternative 
for confirmation of possession or, if he should 
be found to be out of possession, for recovery 
of possession, 

The defendant took the objections that the 
suit was bad because the sons had not ‘been 
joined as plaintiffs. The objection was 
taken at the earliest possible opportunity, 
that is, in the written statement. Never- 
theless nothing was done and -the sons were 
not joined. The suit has been thrown out 
on this ground in the Courts below. The 
first ‘Court referrad to the case of Balkrishna 
Moreshwar Kunte v. Municipality of Mahad(1) 
and the lower Appellate Court to the case of 
Ramsebukv. Ramlall Koondoo (2). 


On the authorities which are collected 
in Mir Tapurah Hussein v. Gopi Narayan 
(8), the suit cannot proceed without the 
sons. The plaintiff did not bring the 
suit as karta of the joint family of which 
he is a member, He brought it in his 
own name and in his own right and the 
defendant was entitled to take the objection 
which he has taken. As we have recently 
had occasion to remark, Order I, rule 9 does 
not do away with the obligation to bring a 
party on the record who is not only a proper 
party bot aleo—regard being had to the 
nature of the case—a necessary party. The 

(4) 10 B. 32. 


(2) 60. 815.at p. 825; 8 0. L, R. 487, 
NB) 7.0. L. J. 251 at pp. 260, 261. 


‘remedy is to apply under Order I, rule 10, 


for the addition of the party. If in point 
of time, the addition cannot be made without 
subjecting the suit tothe bar of the limi- 
tation, the suit will fail. 

Whether in view of section 22 of the 
Limitation Act the present suit would now 
be barred by limitation depends on the 
period of limitation, applicable. As observed 
by the learned District Judge, the plaintiff 


-has not stated that he was dispossessed on 


any particular date and we conour in the 
opinion that the suit isin substance a suit 
for dissipating the cloud cast on the plaint- 
iff’s title by the entries in the Record of 
Rights. For this purpose, what he required 
was for a declaration of his title and a 
declaration that the entries were wrong. 
It was conceded in argument that such 
a suit is governed by Article 120 of the 
Schedule of the Limitation Act, The period 
of limitation is, therefore, six years from the 
date of publication of the Record of Rights. 
As itis now more than six years for that 
date, it would serve no useful purpose to 
allow the plaintiff to bring his sons on the 
record. < 

For the reasons indicated, the appeal faila 
and is dismissed with costs. 

Newsoutn, J.—I agree, 

- Appeal dismissed. 


CALCUTTA HIGH COURT.. 

Seconp Civiu Appean No. 3163 or 1910, 
April 15, 1918. 
Present:—Justice Sir Ashutosh Mookerjee, 
Krt., and Mr. Justice Beachcroft. 
UDDHAB CHANDRA GHOSH ANDANOTHER 
— Derenpants Nos, 1 AND 2— APPELLANTS 
versus 
DHAN KRISHNA BISWAS—Ptarstizr— 

RESPONDENT. 

Landlord and tenant—Occupancy holding net 
trans[erable—Holding at fived-rates—Presumption of 

ity of rent-—-Long possession—Bengal Tenancy Act 
(VILE of 1885), s. 50—Suit for possession—Application 
of principle of section 50—Payment of rent in name of 
old tenant by transferee. 

The Court may infer from the fact of long possess 
sion of land atan unvarying rate of rent that the 
tenancy is permanent. 

Dinendra Narain v. Titwram, 80 0. 801;7 O. W, N, 
810, relied upon. 
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But where the rent was not changed since 
1884 and in 1897, that is, thirteen years after the hold- 
ing was transferred, and after the transfer the rent 
was paid in the name of the original tenant, by the 
transferee: 

Held, that fixity of rent could not be presumed. 


Appeal from the decree of the Sub-Judge 
of Burdwan, dated July 18th, 1910, reversing 
that of the Munsif of Burdwan, dated June 
8th, 1909. 

Baba Bipin Bihari Ghosh, (Junior), for the 
Appellants. 

Babus Ram Chandra Mojumdar aud Probedh 
Chandra Bose, for the Respondent. 


JUDGMENT.—This is an appeal by the 
first two denfendants in a suit for ejectment. 
The subject-matter of the litigation is, the 
plaintiffs allege, a non-transferable oconpancy 
holding; their case is that the third defendant, 
(their tenant), has unlawfolly transferred 
the holding to the other defendants, who are, 
consequently, trespassers in occupation. The 
defandants resist the claim on the allegation 
that the holding is not a non-transferable 
ocoupanoy holding but the holding of a raiyat 
at fixed-rates. No evidence has been given as 
to the origin of the tenancy or the terms of 
the contract between the parties: but, in 
proof of the allegation that the holding is por- 
manent and transferable, reliance has been 
placed upon the circumstance that since 1884, 
the rent has not been changed. It is not dis- 
puted that section 50 of the Bengal Tenancy 
Act has no application to the present case, 
because a suit for ejectment of a trespasser is 
not a suit instituted underany of the provi- 
sions of the Bengal Tenancy Act; but it has 
been argued that the principle which underlies 
section 50 is applicable, and reference has 
been made to the ease of Nityananda Pal 
v. Nanda Kumar Ohowdhuri (1). In our 
opinion, there is no substance in this argu- 

“ment. No doubt, the Court may,as it did in 
Dinendra Narain v, Tituram (2), infer from 
the fact of long possession of land atanunvary- 
ing rate of rent, that the tenancy is perma- 
nent. But what are the facts here? The rent 
has not been changed since 1884. Does that 
necessarily show that the holding was perma- 
nent and transferable? It must be romember- 
ed that a period of only thirteen years iuter- 
venes between 1884 and the date of sale in 
1£97. Much stress, however, has been laid 


(1) 10 Ind. Cas, 168; 18 C, L. J. 415. 
(2) 800. 901; 7 O. W. N. 810. 


upon the circumstance that rent has been 
paid since the transfer at the same rate as be- 
fore. But the effect of such payment is weake 
ened by the fact that the landlord has refused 
to recognise the transfer and the rent has 
been paid in the name of the original tenant, 
though his connection with the land has ter- 
minated. Under these circumstances, the Sub- 
Judge has rightly held that the purchasers 
are transferees of a non-transferable occupancy 
holdiog and are accordingly liable to be 
evicted. 

It has been finally argued that the defend- 
ants are protected because the original tenant 
is not shown to have vacated the land or 
repudiated his liability to pay rent. This 
contention has no force, because a perusal of 
the conveyance shows that the original ten- 
ant has ceased to have all connection with the 
land upon the transfer, and the purchasers 
have assumed liability for payment of the 
subsequent rent. 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Lerrers Patent APPRAL No, 45 or 1910. 
June 26, 1913. 

Present:—Sir Lawrence Jenkins, K1., 
Obief Justice, and Justice Sir Ashutosh . 
Mookerjee, KT. 

DEB NARAIN DATTA—Puatntirr— 
APPELLANT 
versus 
Taz CHAIRMAN or Tan BARULPUR 
MUNICIPALITY — DEFENDANT — 
RESPONDENT. 

Bengal Municipal Act (III B, C. of 1884), ss. 83, 
116 —" Circumstances,” meaning of —Value of circum- 
stances, whether Court can assess—No evidence given 
of facts justifying conclusion of Municipality as to cir- 
cumstances of rate-payer —Assessment, whether valid. 

The word “circumstances”, in section 85 of the 
Bengal Municipal Act, is equivalent to “means,” so 
that the taxation should be according to the means 
and property of the rate-payer within the Manioi- 
pality. 

Chairman of Giridht Municipality v. Suresh Chandra 
Morumdar, 35 O, 859, 12 O. W. N. 709; 7 O. L. J. 631, 
followed. 
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It is not open to the Courts to assess the value of 
the circumstances and property for the purpose of 
section 85. That must be done by the machinery 
for which the Act itself makes provision. 

Where the Municipality does not disclose the facts 
on which its officers regarded as justifying their con- 
clusions as to the plaintiff’s assessment, a prima facie 
ocase is raised that elements other than the ciroum- 
stances and property within the Municipality are 
taken into consideration and that the assessment is 
illegal, 

Appeal from the decree of Mr. Justice 
Doss, dated March 3185,1910, passed in Second 
Appeal No. 1581 of 1908, from that of the 
District Judge of 24-Pergannahs, dated April 
21st, 1908, reversing that of the Mansif of 
Baruipur, dated June 22nd, 1907. 

Babu Shib Ohandra Palit, for the Appel- 
lant. 

Babus Mohendra Nath Roy and Baranashi- 
bashi Mukherjee, for the Respondent. 

JUDGMENT. 

JANgING, O. J.—This is a suit brought to 
question the legality of a tax imposed upon 
the plaintiff under section 85 of the Bengal 
Municipal Act. That section provides that 
the Commissioners may, from time to time, 


at a meeting convened expressly for the pur- - 


pose, of which due notice shall have been 
given, and with the sanction of the Local 
Government, impose, within the limits of the 
Municipality, one or other, or both of the 
following taxes:—(a) 2 tax upon persons 
occupying holdings within the Municipality 
according to their circumstances and property 
within the Municipality: provided that the 
amount assessed upon any person in respect 
of the occupation of any holding shall not be 
more than eighty-four rupees per annum; or 
(b) arate on the annual value of holdings 
situated within the Municipality.” The tax 
here has been imposed upon an assessment 
which values the plaintiff’s cireamstances and 
property at Rs, 6,000. It is to this that the 
plaintiff demurs. The value of his property 
within the Municipality is comparatively 
trifling, about Rs. 800 so that the rest of the 
assessment must be upon that very vague and 
unfortunate word “circumstances.” It is to 
be regretted that in a Taxing Act such a 
loose expression should have been used. 
However, we have the advantage of guidance 
from the case of Chairman of GQiridhi Munici- 
pality v. Suresh Chandra Mozumdar (1), where 


the expression was carefully considered. My - 


TI) 85 0. 859; 12 0. W. N. 709; 7 O. L. J, 631. 


learned brother who is sitting with me now 
came to the conclusion, which seems to me, if 
I may Bay ao, to be asound one, that “circum- 
stances” must be taken to be equivalent tə 
“means,” so that the taxation would be ac- 
cording to the means and property of the 
plaintiff within the Municipality, 

The Munsif thought that the action of the 
Oommissioners in this case was illegal, and he 
passed a decree to this effect. He declared that 
the plaintiff's revised assessment of 1906-1907, 
which came into operation on the Ist of April 
1906 was illegal and not binding on tha 
plaintiff but he determined that the plaintiff 
must pay taxes at the old rate. .The mean- 
ing of that is that according to the old assess- 
ment, the property and circumstances were 
valued at Rs. 4,066 while now it is Rs. 6,000; 
this old assessment the Munsif purported 
to affirm, and the new assessment he said was 
illegal. 

From that decree there was an appeal to 
the District Judge preferred by the Muuici- 
pality. That appeal was successful and the 
suit was dismissed with costs. Then there 
was an appeal to the High Court which 
came in the first instance before Mr. Justice 
Lal Mohun Dass and later before a Bench 
of two Judges,* by whom it was thought 
that the learned District Judge had not 
come to any conclusion on the material point, 
thatis to say, whether the assessment had 
been “according to the circumstances and pro- 
perty of the plaintiff within the Municipality” 
and, so an issue was formulated in these 
terms:— ‘What were the circumstances and 
property within the Municipality according to 
which tax was imposed upon the plaintiff ? 
There was a farther issue:— What was the 
value of such several circumstances and pro- 
perty? I may say at once that this second issue 
cannot be taken as a determination that it is 
open to the Courts to assess the value for the 
purpose of section 85. That must be done 
by the machinery for which the act itself 
makes provision. This is made clear by 
section 116 of the Act. But it may be that 
the second issue which, so far as it goes, is in 
favour of the Municipality, was formulated in 
view of the finding of the Munsif and the 
light that might be thrown on the question 
involved in the first issue. But itis needless 


*Deb Narain Dutt v. Chatrman of Burnipur Muni- 
cipalsty, 12 Ind. Oas. 32; 39 O. 141. —Hd, 
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to speculate on that which has passed out 
of the recollection of every body concerned. 
What we have now to consider is what 


is the result of the finding on those issues as ` 


returned to us by the District Judge. The 
just result of that finding is that it is impos- 
sible to reconcile the facts as found by the 
District Judge with the theory that only the 
circumstances and. property within the 
Municipality have been takeninto considera- 
tion for the purpose of section 85, and so at 
any rate a prima facie case is made against the 
Municipality. What the facts were on which 
the Municipality or their officers or represen- 
tatives regarded as justifying their conclu- 
sion is a matter of which they alone are 
aware, but they have not seen fit to disclose 
those facts and we, therefore, are left in 
this position that though the Municipality or 
its officers must have the knowledge which 
would have made this point perfectly clear, 
they have not given us that information; while, 
on the other hand, we have the facts as found 
by the District Judge which raise at any 
rate a prima facie case that elements other 
than the circumstances and property within 
the Municipality were taken into considera- 
tion. This seems to me to bring into play 
the very reasonable presumption which . is 
embodied in section 106 of the Evidence Act 
wherein it is provided that “when any fact 
is especially within the knowledge of any 
person, the burden of proving that fact is 
upon him.” In these circumstances, it seems 
to me that the plaintiff has made out his 
case and that he is entitled to our finding 
and it is that the assessment has not been 
according to his circumstances and property 
within the Municipality. We must, there- 
fore, seb aside the judgment of Mr. Justice 
Doss and the decree of the lower Appellate 
Court and restore so much of the decree of 
the Munsif as declares that the revised assess- 
ment of 1896-97, which came into operation 
on the 18th April 1908, is illegal. 

The Municipality must pay the costs of 
the plaintiff throughout. 


Mooxzersaz, J.—I Agree. 
Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. ; 
First Crvin Arrear No. 36 or 1912, 
May 18, 1913. 

Present: —Mr. Lindsay, A. J. O. and 
Mr. Kanhaiya Lal, A. J. C. 
Pandit HAR SAHAI—Prarntirg— 
APPELLANT 
versus 
Hon’ste RAJA ALI MOHAMMAD KHAN— 
DEFENDANT— RESPONDENT. 

Res judicata—Dismissal of suit on preliminary 
issue —Decision on other than preliminary issues, effect 
of —Collateral issues, findings upon, when operate as 
res judicata. . 

Once a finding has been come toupon a preliminary 
issue which enables the Court to dispose of the case, 
any other findings on other issues cannot be treated 
as final decisions of the matters covered by them so as 
to operate as res judicata. i 

Shib Charan Lal v. Raghu Nath, 17 A. 174, AWAN. 
(1895) 47, Nundo Lall Bhuttachariee v. Bidhoo Mookhy 
Debee, 13 C. 17, Abdulla Khan v. Khanmiya, 82 B. 316 
at p. 820; 10 Bom. L. R. 380, Peary Mohun Mukerjee v 
Ambica Churn Bandopadhya, 24 C. 900, Parbatty Debya 
v. Mathura Nath Banerjee, 15 Ind. Cas. 453; 16 0. L.J - 
9at p. 12; 16 0. W. N. 877; 40 C. 29, and Nanjappa 
Govindan v. Najappa Govindan, 7 M. L. J. 274, 
referred to. 

But when a suit is disposed of by the decision on a 
preliminary issue and such decision involves the deci- 
sion on other issues as well, the finding on the latter 
issues does operate as res judicata, because no finding 
can be arrived at on the former issue unless the latter 
ones are decided upon. 5 

Appeal against an order of the Sub-Jud ge, 
Bara Banki, dated 22nd December 1911. 

Pandit Man Mohan Nath Ohak and. Babu 
Jiban Krishna Banerji, for the Appellant. 

Saiyad Zahur Ahmad, for the Respondent. 

: ORDER. 

KANHAIYA Lat, A. J. O.—(January 21, 
1913)—The dispute in this ĉase relates 
to certain property forming part of Mauza 
Atwatmau, which originally belonged to 
the plaintiff and was sold by him to the 
defendant, Certain disputes, however, 
subsequently cropped up between the parties, 
which ended in the compromise on the 
16th May 1903, by which 118 bighas 2 biswas 
out of the said village were exompted from 
the sals in favour of the plaintiff subject to 
his paying Rs. 170 per year on account of 
the proportionate revenue to the defendant, 
On the 25th June 1908, the plaintiff's 
rights in the said 118 bighas 2 biswas wera 
declared to be those of a superior proprietor 
by the Subordinate Judge of Bara Banki, 
whose decree was confirmed by a Bench of 
this Court. The plaintiff, however, failed 
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to pay some arrears of revenue due on 
account of the said property, and the 
defendant accordingly obtained a decrea 
for the same, in execution of which he 
brought to sale and purchased 45 bighas 12 
biswas of the said property, which form the 
subject-matter of the present litigation. In 
the order of the local Government 
sanctioning the sale, as well as in the 
‘proclamation of sale and the order for sale, 
the property tobe sold was described as aa 
under-proprietary tenure, but in the report 
of sale and the sale certificate, the reference 
to the under-proprietary right was omitted. 
The plaintiff's allegation was that the said 
auction-sale was invalid and irregular and 
that the defendant had no right to eject the 
plaintiff on the strength of that parchase. 
On the 27th January 1911, the plaintiff 
brought a suit for a declaration that the 
property in dispute belonged to him and 
that the defendant had no right therein. 
The suit was dismissed by the Subordinate 
Judge of Bara Bankion the 8th March 1911 
on the ground that the plaintiff had no cause 
of action and that his claim was barred by 
Order KAT, rule 92, of the Code of Civil 
Procedure and by Article 12 of Act IX of 
1908. The plaintiff then claimed to have 
been in possession of the property in 
dispute in spite of the dakhal dehani pro- 
ceedings previously taken against him by 
the defendant, but during the pendency of 


that suit the plaintiff admitted that he had , 


been ejected and-asked for leave to amend 
the plaint by adding a prayer for possession, 
but his application was refused. In the 
present suit, the plaintiff asks for 
possession, admitting that he was ejected on 
the 15th March 1911. The learned 
Subordinate Judge dismissed the claim on 
the ground that the decision in the previous 
suit operated as res judicata. h 

The main questions for consideration in 
this appeal are whether, if a suit be dismissed 
by a Court on a preliminary ground, the 
findings recorded by that Court on the other 
issues operate as res judicata in a subse- 
quent suit in regard to the same subject- 
matter, and whether 2 sale held in execution 
ofa decree can affect property not covered 
by the proclamation of sale or by the order of 
the Local Government sanctioning the sale 
so as to render Article 12 of the Limitation 
Aot and Order XXI, rule 92, of the Code of 
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Civil Procedure applicable. 

According to the decision in Shib Oharan 
Lal v. Raghu Nath (1), a finding in the pre- 
vious suit that the plaintiff had no cause of 
action rendered the determination of the 
other issues not absolutely necessary, and the 
decision of other issues can, therefore, only be 
regarded as collateral, so as not to operate as 
res judicata in the subsequent suit, In Nundo 
Lall Bhuttacharjes v. Bidhoo Mookhy Debee (2) 
and Abdulla Khan v. Khanmiya (8), the 
same principle was recognized. A different 
view was, however, adopted in Peary Mohun 
Mukerjee v. Ambica Ohurn Bandopadhya (4); 
Parbatiy Debya v. Mathura Nath Banerjee (5) 
and Najappa Goundan v. Nanjappa Goundan 
(6). It is unquestionable that no matter 
can operate as res judicata unless it is finally 
determined between the parties. But isa 
final determination of the chief matters in 
issue possible, if the appeal is likely to fail 
by reason of a defect in the frame of the 
suit or on some other preliminary ground 
fatal to its maintenance? The question is 
not, however, free from difficulty and in 
view of the conflict of rulings, it is 
desirable that the matter should be laid 
before a Bench for consideration. 

It may, moreover, be doubted whether the 
sale officer had any right to sell the plaintiff's 
superior proprietary rights when the sanction 
of the Government was obtained for the sale 
of -under-proprietary rights, and only the 
latter were advertized for sale, and whether 
under those circumstances Order, KAI, rule 
92, of the Oode of the Civil Procedure and 
Article 12 of the Limitation Act can bar the 
plaintiff's claim to his superior preprietary 
rights if they be found to have been neither 
attached nor advertized for sale, I refer 
this case, therefore, for decision to a Bench of 
two Judges. 

JUDGMENT.—The facts of this case have 
already been set out in sufficient detail in the 
order of the 21st of January 1913, by which 
this appeal was referred to a Bench for 
disposal. The first question which we have 
to determine is whether or not the snit, out 


of which this appeal has arisen, was barred by 

(1) 17 A. 174; A. W. N. (1895) 47. 

(2) 13 0. 17. 

(3) 32 B. 315 at p. 320; 10 Bom, L. B. 380. 

(4) 24 C. 900. 

(6) 15 Ind. Cas. 453; 16 0. L. J. 9 at p. 12; 16 0. 
W. N. 877; 40 C. 29. 

(6) 7 M. L, J. 274. 
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tho rule of res judicata as held by the Court 
of first instance. The present suit is, as has 
already been stated, a suit for possession of 45 
bighas 15 biswason an allegation that the 
plaintiff was unlawfully ejected from the same 
| by the defendant-respondent on the 15th of 
March 1911. In order to determine whether 
the suit is barred by the rule of res judicata, 
it is necessary carefully to examine the judg- 
ment in the previous case which it is claimed 
has the effect of barring the present suit. 
That judgment was delivered by the Sub- 
ordinate Judge of Bara Banki on the Sth of 
March 1911. A copy of the plaint in this 
latter suit is on the record. It is a very leng- 
thy document but the gist of it appears to 
be this, namely, that the plaintiff, Pandit Har 
Sahai, was seeking a declaration that he was 
the proprietor of the 45 bighas 15 biswas now 
in suit. He alleged that certain sale proceed- 
ings had taken place in respect of this area, 
that those proceedings were invalid and 
inoperative and were of no effect for the 
purpose of transferring the title to the de- 
fendant who purchased at the sale. 
various grounds, on which the plaintiff 
claimed that this sale was an illegal sale, 
are referred to in the plaint. It is stated 
that the sale wasone of under-proprietary 
rights in the area just mentioned and that as 
no such rights were in existence, the sale was 
void. It was also’ stated that in spite of 
dakhal dehant proceedings, the plaintiff, Har 
Sahai, had never lost possession of the pro- 
perty and thatthe defendant, although he 
had acquired no title to the property, was 
threatening to interfere with the plaintiff's 
possession. In the 10th paragraph of the 
plaint, it was stated that the cause of action 
for the suit came into existence onthe 20th 
of August 1909, that being the date on which 
the sale in execution of the decree took place, 
and the first relief that was sought was a de- 
claration that the plaintiff is the superior pro- 
prietor of 45 bighas 15 biswas and that the 
defendant had no right whatever in the said 
property. Itis quite plain from all these 
allegations that the whole case of the plaintiff, 
Har Sahai, rested upon his assertion that the 
sale in execution, which took place on the 20th 
of August 1909, was invalid and passed no 
title to the defendant. Coming now to the 
judgment of the Subordinate Judge, we find 
that he called upon the plaintiff’s Pleader to 
make a clear statement as to the facts con- 
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stituting the cause of action forthe suit. 
The Pleader stated that the cause of action 
was the illegal sale in the Rent Court; that is 
to say, in execution of the Rent Court’s decree. 
The illegality, it was said, consisted in this, 
namely, that whereas the plaintiff was the 
superior proprietor, he had been described in 
the sale proceedings as an under-proprietor. 
The Pleader informed the Subordinate Judge 
that this was the only ground on which the 
suit was brought for declaration of the plain- 
tiff’s right. The Subordinate Judge framed 
what he called three preliminary issues, The 
first of these was: — ‘Has the plaintif any- 
cause of action tosue for a declaration of his 
right?” The second one raised the question 
of limitation and the third issue raised the 
question as to whether or not the suit was 
barred by Order XXI, rule 92, of the Code of 
Civil Procedure. The learned Judge then 
proceeded to hold that the plaintiff had no 
cause of action for the suit. Now the argu- 
ment put forward on behalf of the appellant 
here is that having come to this decision on 
the first of these preliminary issues, the ex- 
pression of opinion which the Judge delivered 
himself of in respect of the second and third 
issues were mere obiter dicta which could not 
take effect as res judicata. The ‘contention, 
therefore, is that the finding -in the judgment 
of the 8th of March 1911 that the suit was 
barred by Order XXI, rule 92, cannct operate 
to bar the suit we are now considering, As 
is pointed outin the order by which this 
appeal was referred toa Bench for disposal, 
there is some conflict of judicial opinion as 
to the binding effect of findings recorded on 
issues subsequent to a finding on a pre- 
liminary issue which in itself is sufficient to 
dispose of the suit. The question has been 
argued at some length before us and it may 
be said that at any rate the balance of the 
authorities is in favour of the view taken by 
the Allahabad High Court in the case of 
Shib Charan Lal v. Raghu Nath (1), in which 
it was held that once a finding had been come 
to upon a perliminary issue which enabled 
the Court to dispose of the case, any other 
findings on other issues could not be treated 
as final decisions of the matter covered by 
them so as to operate as res judicata. But 
ib appears to us froma careful consideration 
of the judgment of the 8th of March 1911 
that this situation does not really arise 
here. The learned Subordinate Judge had 
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before him the allegations of the plaintiff 
and his Pleader regarding the facts which 
were said to constitute the cause of action, 
and put briefly the plaintifi’s case was that 
his cause of action arose ont of the sale 
proceedings which were held on the 20th of 
August 1909 and which he claimed to ‘be 
illegal and of no effect. The Subordinate 
-Judge distinctly came to the conclusion 
that the sale proceedings in question were 
not void or illegal as claimed by the 
plaintiff. He recorded his opinion that 
even if the plaintiff's allegations were 
eorrect, there was at most an irregularity 
in the execution department. We take the 
Subordinate Judge’s judgment to import 
clearly that the sale. wasa good sale and 
binding upon the plaintiff and that for this 
reason the plaintiff had no cause of action 
which would enable him to maintain the 
suit. And so, slthough at first sight the 
Subordinate Judge would appear to have 
dismissed the suit upon a finding come to 
by him upon the first preliminary issue, it 
appears really that his decision of this 
jssue involved a decision on the third of 
the issues, namely, that the sale wasa good 
and binding sale. Unless the Subordinate 
Jadge had come to this latter conclusion 
first, he could not have arrived at the 
further decision thatthe plaintiff had no 
cause of action for his declaratory suit. 
We think, therefore, that the point which 
‘was substantially decided in this former 
case was that the auction sale of the 20ch 
of August 1909 was good in law and that 
in consequence, the plaintiff had no cause 
of action to maintain a suit for declaration. 
There can be no doubt that the same 
matter is substantially in issue in the suit 
out of which the present appeal has arisen. 
"The defendant claims title by virtue of the 
execution sale which took place on the 20th 
of August 1909 and holds up that title as 
a complete, answer to tke plaintifi’s claim 
for possession inthis suit. Asit has been 
held between the parties in the case, decided 
on the 8th of March 1911, that this sale 
in execution relied upon by the defendant 
is binding, we think the matter is now res 
judicata between the parties and bars the 
plaintiff’s present suit for possession. This 
conclusion on the question of res judicata 
renders it unnecessary for us to discuss the 
other question which is mentioned in the 
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referring order of the 2lst of Jaunary 1913 
The result is that we uphold the decree 
of the Court below and dismisa this appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Miscetnaneous CIVIL APPEAL No. 424 or 1912 
AND O1vit Roun No. 4122 or 1912. 
April 22, 1913. 

Present:——-Mr. Justice Sharfuddin and 
Mr. Justice Richardson. 

BIDYA PROSAD NARAIN SINGH— 
DgrenDANT—APPELLANT 
versus 


ASRAFI SINGH AND orners—Praintires— 
RESPONDENTS, 

Receiver— Appointment by Civil Court—Jurisdiction 
—Criminal Procedure Code (Act V of 1898), s. 146, 
cl. (2)—-Attachment of disputed land by Magistrate— 
Appointment of Receiver by Magistrate—Suit in Civil 
Court for declaration of right to ‘possession— Whether 
Civil Court can appoint Receiver over again—Duty of 
Civil Court—Otvil Procedure Gode (Act ¥ of 1908) 
0. XL, r 1; O. XLIUI—Appeal—Order appointing 
Receiver made ex parte—Subsequent confirmatory order 
— Appeal from second order. 

A Civil Court, acting under Order XL of the Civil 
Procedure Code, has no power to appoint a Receiver in 
supersession of the Receiver appointed by the Magis. 
trate under clause (2) of section 146 of the Oriminal 
Procedure Code. 

When the dispute comes before the Civil Court 
for the determination of the rights of the parties, 
and that Court, acting of its own motion or at the 
instance of one or other of the parties before it, 
thinks that a Receiver should be appointed, it should 
make a conditional order, that is, the Receiver may be 
appointed conditionally on the Magistrate withdraw- 
ing his attachment. Unless the concurrence of the 
Magistrate is obtained, the Receiver appointed by 
him cannot be removed before the time fixed by seo- 
tion 146, Criminal Procedure Code. 

A Civil Court by an order appointed a Receiver in 
the absence of some of the defendants, who subse- 
quently preferred objections which were overruled 
and the first order was confirmed by a second order. 
An appeal was preferred against this second order. 

It was objected that no appeal lay from that order 
which was merely confirmatory: 

Held, that the first order was merged in the second, 
and that the appeal was competent. 


Appeal from the order of the First Sub- 
Judge of Mozaffarpur, dated June 5th, 1914. 

Babu Sorasht Oharan Mitra, for the 
Appellant. 

Babus Lakshmi Narayan Singh and Baldeo 
Narain Singh, for the Respondents, 
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JUDGMENT.— The question for our con- 
sideration is whether the Subordinate Judge 
has correctly decided that a Civil Court, act- 
ing under Order XL of the Civil Procedure 
Code, has power to appoint a Receiver in 
supersession of the Receiver appointed by 
the Magistrate under clause (2) of section 
146 of the Criminal Procedure Code. 

When there is a dispute as to immoveable 
property, likely to cause a breach of the 
peace, and the Magistrate, having made an 
order in the terms of section 145 of the 
latter Code, is unable to deside which of 
the parties was in actual possession at the 
date of such order, he is empowered by 
clause (1) of section 146 to attach the subject 
of dispute, “until a competent Court has 
determined the rights of the parties thereto 
or the person entitled to possession thereof,” 
Clause (2) of the section provides that 
“when the Magistrate attaches the subject 
of dispute, he may, if he thinks fit, appoint 
a Receiver thereof, who, subject to the 
aontrol of the Magistrate, shall have all 
the powers of a Receiver appointed under 
the Code of Civil Procedure.” 

The possession of a Receiver so appointed 
ja the possession of the Magistrate who 
appoints him, and the Magistrate has posses- 
sion or custody under a statutory power 
or title good against the parties to the 
dispute until a judicial determination is 
arrived ab by the proper Court in regard 
to “the rights of the parties” or “the person 
entitled to possession.” An interlocutory 
order of a Civil Court appointing a Receiver 
does not amount to such a determination 
and cannot, therefore, have the effect of 
discharging the Magistrate’s attachment or 
enable the Court to remove the Receiver 
appointed by the Magistrate. The order 
made by the learned Subordinate Judge in 
this case assumed, contrary to the fact, 
that one of the parties to the suit had 
at the time the right to terminate the 
Magistrate's attachment or which is the 
same thing to remove the Magistrate’s 
Receiver. The learned Subordinate Judge 
says that in virtue of the snit in- 
stituted before him he has seisin., of the 
land. So he had quoad the parties to the 
suit, But be has ‘overlooked clause (2) of 
ru e 1 of Order XL, whioh says that nothing 
in that rule shall “authorise the Court to 
remove from the possession or custody of 
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property any person whom any party to the 
suit has not a present right so to remove.” 
None of the parties to the suit hasa present 
right to interfere with the Magistrate’s 
possession. The whole object of the attach- 
ment is to vest the possession or management 
of the property in the Magistrate safe from 
any interference of the parties. The mere 
institution of the suit clothes the Civil 
Court with no right or power not then 
possessed, by one or other of the parities 
before it. It does not give the Court a right 
to possession contra mundum. 

There is no question of the relative 
superiority or inferiority of one Oourt in 
relation to another. Itis sufficient to say 
that the two Courts, the Court of the Magis- 
trate, which first dealt with the dispute 
between the parties under the Criminal 
Proceedure Code, and the Court of the Sub- 
ordinate Judge before whom the dispute is, 
subsequently, brought, are independent Courts, 
and apart from some special provision or 
power, a prior legal possession or custody 
obtained by the one must be respected by the 
other. The two cases referred to by the 
Subordinate Judge do not support his view. 
The case of Barkat-un-nissa v. Abdul Axis 
(1) turns not upon the language of section 
146 of the Criminal Procedure Code but 
upon the different language used in section 
145, where a power is given to the Magistrate, 
inthe event of his finding possession to be 
with one of the parties, to declare that party 
entitled to retain possession until he is ‘“evict- 
ed in due course of law.” In Loke Nath 
Saha v. Nedu Biswas (2), the High Court re- 
fused to interfere with the management by the 
Mgistrate of property attached under section 
146 on the ground that the intervention of the 
Magistrate was only temporary anda remedy 
could be obtained in the Civil Court. The 
point before us was not before the Court and 
we do not lay too much stress on observation 
in the judgment not directed to that point, 
lt is clear, however, that the remedy which 
the Judges contemplated wasa remedy by 
way of final decision of the respective rights 
of the parties. “Itis beyond doubt”, they 
say, that recourse must be had to the Civil 
Court fora final settlement of the matter in 
dispute, pending which the Magistrate by an 
attachment holds the land.” 


(1) 22 A. 214; A. W. N. (1900)122. 
(2) 29 0. 882; 6 O. W. N. 489. 
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Though the Magistrate, however, has an 
abstract right to retain possession, it is also 
within his discretion to withdraw his attach- 
ment. We donot suppose that any Magis- 
trate would desire to retain possession of 
property attached under section 146 or to be 
responsible for the management of such pro- 
perty longer than is necessary in the interest 
of peace and order which is his sole in- 
terest in the matter, It appears to us that 
when the dispute comes before the Civil 
Court and that Court, acting of its own 
motion or at the instance of one or other of 
the parties before it, thinks that a Receiver 
should be appointed, it should make a condi- 
tional order. The Receiver may be appointed 
conditionally on the Magistrate withdrawing 
his attachment. On the Magistrate being ap- 
proached after this order is made, we are 
of opinion, speaking generally and without 
intending to lay down a rule applicable to 
all circumstances, that it would be a wise 
and proper exercise of discretion on the 
Magistrate’s part to withdraw his attachment. 
The effect of the withdrawal of the attach- 
ment would be. to remove the Receiver, if any, 
appointed by the Magistrate and so leave the 
field open for the Receiver appointed by the 
Oivil Court, Unless, however, the concurrence 
of the Magistrate is obtained in this or some 
other way, tbe Receiver appointed by the 
Magistrate cannot be removed before the time 
fixed by section 146, 

As to the selection of a Receiver in the 
event of a Civil Oourt deciding to take such 
a course as that which we havelsuggested, 
here also the exercise of a discretion is in- 
volved. The Civil Court has a discretion to 
continue the Receiver appointed by the Magis- 
trate or fo appoint some one else as Receiver, 
and, in the absence of good reason to the 
contrary, it appears tous wiser and more 
prudent that the-Receiver appointed by the 
Magistrate should be continued. A change 
of management is in itself undesirable 
and if a Magistrate’s Receiver ia liable to 
be removed when g suit is instituted, it may 
be difficult for the Magistrate to find a pro- 
per person for the post. In the case before 
us, it appears that the land attached by 
the Magistrate forms a great part—though 
not the whole—of the land which is the sub- 
ject-matter of the suit before the Sub-Judge. 
It is not suggested that Mr. Stevens—the 
Receiver appointed by the Magistrate—had 
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been guilty of mismanagement or was in any 
way unfit for the post. On the contrary, 
when the plaintifs applied to the Subordinate 
Judge to appoint a Receiver, they suggested 
that the appointment should be given to 
Mr. Stevens. So far as the materials for 
forming a conclusion are before us, it appears 
to us that the Subordinate Judge, assuming 
that he was in a position to appoint a 
Receiver, would hava made a wiser choice if 
he had selected Mr. Stevens. If he had 
done so, there would probably have been no 
difficulty. 

The Subordinate Judge made two orders 
in this connection, an order dated the 26th 
April 1912 and an order dated the 5th June 
1912. The former order purported to 
remove Mr. Stevens and to appoint Babu 
Jatadhari Persad to be Receiver. It was made 
on the upplication of the plaintiffs to which 
we have referred and in the presence of the 
plaintiffs and the defendant No. 1 apparently 
by consent. Subsequently, other defendants as 
well as Mr. Stevens came in and preferred 
objestions. After hearing arguments, the 
Subordinate Judge passed the second order 
confirming the first. The appeal before us, 
preferred by the objecting defendants, is 
expressed to be from the second order. It 
was suggested for the respondents that no 
appeal lies from that order inasmuch as it was 
merely confirmatory. There is no substance 
in this contention. The Civil Procedure 
Code, Order XLIII, rule 1 (s), allows au 
appeal from an order made under rale 1 of 
Order XL. The first order which was made 
behind the back of the appellants must be 
regarded as merged in the second, In sub- 
stance and effect, the appeal is from an 
order appointing a Receiver which purports 
to be made under rule 1 of Order XL. Such 
an order is appealable under Order XLII. 

The result is that the appeal is allowed 
to this extent that both the orders of the 
Subordinate Judge are set aside and the 
matter is remitted to him to be dealt with 
in the light of the observations which we 
have made. The appellants are entitled to 
their costs already incurred in this connec- 
tion in this Court and the Oourt below. 
Further costa will be in the discretion of 
the Subordinate Judge. 

The above order sufficiently disposes of 
the Rule issued at the instance of Mr. Stevens, 
Mr. Stevens is entitled to his gosts in thig 
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Court and the Court below out 6f the attach- 
ed property. As in the appeal we make 


no order as to any further costs he may incur. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
Sucono Oivi Arrear No. 1143 or 1911. 
June 17, 1913, _ 
Present:—Mr. Justice Rattigan and 
Mr. Justice Beadon. 
Musammat MANGLIanp THAKUR SINGH 
MINOR THROUGH HIS MOTHER i 
Musammat MANGLI—Puraintirrs— 
ÅPPELLANTS 
tersus 
SOBHA SINGH AND anoTHER—D#FENDANTS 
— RESPONDENTS. 

Preemption—Pre-emptor suing jointly with person 
having no right— Right not forfeited—Plamtif not born 
at date of sale, not enlitled to pre-empt— Hindu 
child begotten, subsequently born, has all rights of child 
tn existence. A 

A plaintiff, having a right of pre-emption, does not 
forfeit his right by suing jointly with one, who has 
no such right. 

Sharaf v. Pir Bakhsh, 83 P. R. 1893, referred to. 

A person not born at the date of a sale cannot claim 
a right of pre-emption in respect of that sale : 

If, however, a Hindu plaintiff proves that at the 
date of sale he was en ventre sa mere, it is possible 
that his claim for pre-emption might" have some 


force. 
According to Hindu Law a child, begotten has, if 
subsequently born, all the rights ofa child in exist- 


ence, 
Sabapathi v. Somasundaram, 16 M. 76; 2M. L. J. 244 


and Jowala v. Hira Singh, 55 P. R. 1903; 117 P. L. R. 
1903, referred to. 

Second appeal from the decree of the 
Additional Divisional Judge, Ambala Divi- 
sion at Ludhiana, dated the 10th July 1911, 
affirming that of the Subordinate Judge, first 
Class, Ambala, dated the 24th April 1911, dis- 
missing plaintifi’s suit, 

Mr. Gokal Chand Naurang, for the Appel- 
lants. 

Mr. Shah Nawaz, for the Respondents. 

JUDGMENT.—Plaintiffs, a minor, and his 
mother, sued for pre-emption in respect of 
a certain sale of land effected by the father 
and unele of the minor. The Subordinate 
Judge dismissed the suit on the grounds, (1) 
that as ibe minor was not born at the date 
of sale, he had no right to claim pre-emption; 
and (2) that the minor’s mother could not at 
the date of suit claim pre-emption, as, in the 
presence of her son, she was not entitled to 
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inherit the property. In so deciding, .the 
Subordinate Judge relied upon the decisions 
of this Court to the effect that a pre-emptor, 
before he can succeed in his claim, must show 
that he had aright of pre-emption both at 
the date of sale and also atthe date of suit 
[Muhammad Ayub Khan v, Rure Khan (1); 
Darehan Khan y. Sohaura Mal (2); Muhammad 
Khan v. Sardar (3)]. Plaintiffs appealed 
to the Divisional Judge, who rejected the 
appeal on the ground thata “widow” ora 
wife is not entitled to inherit within the 
meaning of section 12 of the Panjab Pre- 
emption Act and has, therefore, no right of 
pre-emption and that the minor by suing 
jointly with his mother had lost any right of 
pre-emption which he might have had. 

Plaintiffs have preferred a further appeal 
to this Court and Mr. Gokal Chand Naurang, 
on their behalf, concedes that Musammat 
Mangli has no right to claim pre-emption. 
Mr. Shah Nawaz, on behalf of respondents, 
in turn admits that the Divisional Judge was 
in error in holding that fhe plaintiff, Thakar 
Singh, had forfeited his right by suing jointly 
with his mother. It is abundantly clear that 
this is an erroneous view of the law [see, inter 
alia, Sharaf y. Pir Baksh (4)]. 

But the further guestion remains to be 
considered whether the minor plaintiff, who 
was admittedly not born at the date of the 
sale, can yet claim to pre empt the property 
because he was born within the time allowed 
by law for the institution of a suit for pre- 
emption and his suit was actually instituted 
within that time. 

Had the plaintiff proved that at the date 
of sale he was en ventre sa mere, it is possible 
that his claim might have had some force, 
ag the parties are Hindas and according 
to Hindu Law, (and indeed according to 
English law, for many purposes),a child 
begotten has, if subsequently born, all the 
rights of a child in existence {see Sabapatht 
v. Somasundaram (5); Kehar Singh v. 
Hazara Singh (6) and Per Reid, J., Jowala 
v. Hira Singh (7)}. $ 

(1) 95 P. R. 1901; 125 P. L. R. 1901. | 
a 124 P. R. 1907; 3 P. L. R. 1907; 48 P. W. R. 

(3) 5 Ind. Cas, 249; 7 P, R. 1910; 14 P. W. R. 1910; 
49 P. L. R. 1910. 

(4) 83 P. R. 1893. 

(5) 16 M. 76; 2 M. L. J. 244. 

(6) 14 Ind. Qas. 60; 173 P. W. R. 1912. 

(7) 55 P. R. 1908; 117 P. L. R. 1908. 
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But upon this point, we are not called 
upon to’ give a decision as there is no 
proof on the record that the minor plaintiff 
was begotten at the date of sale, and 
obviously the onus of proving that such 
was the case was npon him. 

We must take it, therefore, that the plaint- 
iff was begotten, as admittedly he was 
born; at a date subsequent to the sale and 
in the circumstances, we are of opinion that 
as he cannot show that -he had a right 
of pre-emption upon that date, his suit 
muat fail. 

We accordingly dismiss the appeal, and 
as we agree with the Courts below that 
the suit is, obviously instigated by the vendors, 
we order that plaintiffs shall pay costs 
throughout. 


Appeal dismissed, 


CALCUTTA HIGH OOURT. 
MisCELLANEOUS Civiu APPBAL No. 576 or 1912, 
June 4, 1913, 

Present:—Mr, Justice Coxe and 
Mr. Justice Ray. 

ARMAN SARDAR—INSOLVENT—ÅPPELLANT 
tEVSUS 
SATKHIRA JOINT STOCK Oo. Lp,— 


DECREE-HOLDERS— RESPONDENTS, 

Provincial Insolvency Act (ITI of 1907), ss. 16 (2) 
(a), 20 (a), 46 (8)—Judge, whether can direct sale of 
insolvent’s property—Appeal from Judges order— 
Leave to appeal—Propriety of granting leave—Property 
exempted from sule—Occupancy holding. 

It is doubtful whether a District J udge should 
pass an order directing the sale of an insolvent’s 
property, for the selling of the property lies within 
the disoretion of the Receiver under section 20 (a) 
of the Provincial Insolvency Act. 

Where, however, the District Judge has passed 
such an order directing the sale of an occupancy 
holding belonging to the insolvent, he acts very pro- 
perly in giving leave to appeal under section 46 (3), 
inasmuch as the order finally decides a question in 
controversy between the parties, namely, whether the 
holding could or could not be sold. ‘ 

A District Judge passed an order directing the 
sale of certain occupancy holdings belonging to an 
insolvent at the risk of the purchaser in case the 
custom of transferability was denied by the landlord: 

Held, that the order was wrong and should be set 
aside, for, before the order could be passed, the Dis- 
trict Judge ought to have come toa decision on the 
point whether the holdings were saleable without tho 
consent of the landlord. 


Durga Charan Mandal v. Kali Prasanna Sarkar, 26 
©. 727; 3 0. W, N. 586, referred to. 

Appeal from the orders of the District 
Judge of 24-Pergunahs, dated August 24th, 
1912, and October 3rd, 1912. 

Babus Biraj Mohan Majumdar and Dhi- 
rendra Krishna Roy, for the Appellant. 

Babus Bro‘clal Ohakravart? and Hari Pada 
Ohatterjee, for the Respondents. 

JUDGMENT.—This is an appeal against 
the order of the Additional District Judge at 
Alipur directing the sale of certain holdings, 

- which are said to be occupancy-holdings at 
the risk of the purchaser in case the custom of 
transferability is dénied by the landlord. 

A preliminary objection is taken that no 
appeal lies. Section 46 (3) of the Provincial 
Insolvency Act, 1907, allows, an appeal from 
any order other than those made under 
certain specified sections, by leave of the 
District Oourt or of the High Court. In 
this case, the District Court has given leave. 
It may perhaps be open to some doubt 
whether the District Judge should have 

< passed this order at all inasmuch as it would 
appear from section 20 of the Act that the 
selling of the property lies within the dis- 
cretion of the Receiver. But there is no 
doubt that the District Judge has passed this 
order himself, and it appears to us that he 
acted very properly in giviog leave to appeal, 
jmasmuch as the order finally desided a 

. question in controversy between the parties, 
namely, whether this holding could or conld 
not be sold. 

Tt appears to us that the order is wrong, 
inasmuch as before the order could be passed, 
it was necessary to ascertain whether the 
contention of the judgment-debtor that the 
property was exempted by the Code of Civil 
Procedure from liability to attachment and 
sale within the meaning of section 16 of the 
Act was or was not wellfounded. If this 
is an ordinary occupansy-holding and there 
is no custom under which such holdings 
are saleable withont the consent of the land- 
lord, then it is perfectly open tothe judg- 
ment-debtor to raise this contention and he 
is entitled to a decision uponit. We may 
refer to the decision in Durga Oharan Mandal 
v. Kaiti Prasanna Sarkar (1). On the other 
hand, if there is such a custom or if this ia 
not an occupancy-holdinog, it may well be 


(1) 26 C. 727; 3 0. W. N. 586. 
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that it is galeable in execution and that the 
sale is valid. Bunt before anything further 
can be done, the District Judge must come to 
a decision on the point in controversy bet- 

ween the parties. 

Accordingly, the appeal must be allowed 
and the sale set aside and the case will go 
back to the District Judge in order that he 
may come to a decision whether or not this 
property is saleable, 

The costs will abide the result. We assess 
the hearing fee at two gold mohurs. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Seconp Civin Appear No, 273 or 1910, 
Jane 18, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
MUHAMMAD HUSSAIN—Derenpant— 

; APPELLANT 
versus 
SHERU anp AMIR, Praintirrs, GHAZI~ 
DEFENCANTS— RESPONDENTS. 

Custom—-Howse—Ancestral or acquired—No evidence 
— Presumption. 

Where there was nothing to show whether the 
honse in question was ancestral or acquired: 

Held, that in the absence of evidence to the con- 
trary, it must be assumed to be of the latter 
character, 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated 13th 
January 1910, reversing that of the Munsif, 
first class, Jhelum, dated 19th December 1908, 
decreeing plaintiffs’ claim in part. 

Mr. Nanak Shand, for the Appellant. 

Mr. Brij Lal, for the Respondents, 


JUDGMENT.—The facts of this case are 
stated in the judgment of the Divisional 
Judge, and the two questions “before us 
are, firstly, whether the property sold by 
Khadam to Ghazi on the 3lat January 1908, 
and re-sold by Ghazi shortly afterwards to 
defendant Muhammad Hussain (an eg- 
patwart), is “ancestral” or “acquired” and, 
cecondly, whether there was consideration 
and necessity for the sale in question. The 
first question was: not dealt with by the 
Munsif though the point was raised by 
the defendant. The Divisional Judge refers 
to it, but very briefly, and holds that about 
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one-half of the Jand was certainly ancestral 
and that the remainder was probably acquir- 
ed by the profits of ancestral land or by 
exchange. Asa matter of fact, on looking 
into the record, we find that the plot of 
28 kanals 13 marlas is shown in the Settle- 
ment papers of 1860 as owned by Mamur, 
Khadam and Khamman, and in 1880 the 
whole of it appears in the name of Khadam. 
The obvious inference is that Mamur and 
his two sons were in joint ownership of 
this plot in 1860, and that it was only 
after the death of his father and brother 
that Khadam became the sole owner of 
the whole area. The result, therefore, is 
that only 4rd of this plot can rightly be 
regarded as ancestral property. The second 
plot of 20 kanals 8 marlas is shown in 1860 
as the property of a stranger by name 
Sagar and in 1880 the entry is to a like 
effect. Subsequently, at some time prior 
to 1289, this plot was acquired by Khadam 
as he figures as the owner of it in the 
Jamabandis of 1889-90, It is not known, 
however, how or from whom he obtained 
his rights in it. The last plot (8 kanals, 
11 marlas) was a portion of shamilat deh 
occupied hy maurust tenants and was 
bought by Khadam in 1895 for the sum 
of Rs. 40. There is nothing to show whe- 
ther the house in question was ancestral 
or acquired, and in the absence of evidence 
to the contrary, it must be assumed to 
be of the latter character. Thus ont of 
the property sold, all but 9} kanals of land 
must be taken to have been the “acquired” 
property of Khadam. . The plaintiffs, there- 


- fore, as the sons of the vendor, have no 


locus standi to challenge his alienation with 
regard to the property sold except to the 
extent of the said 94 kanals. 

As regards the question whether con- 
sideration and necessity have been proved 
in respect of the sale, we agree with the 
Divisional Judge that there is no sufficient 
proof as regards the item of Rs. 100 alleged 
to have been received at nome and the 
item of Rs. 250 alleged to have been paid 
to Atar Singh and Amir Singh. As regards 
the item of Rs. 150,.no doubt, there was 
a prior mortgage of part of the land in 
favour of Amir and Sher, present plaintiffs, 
but it would be futile to grant Muhammad 
Hussain, defendant, a mortgage charge over 
the 93 kanals in respect of this item. The 
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mortgage-debt being in favour of the 
owners of the land (for Khadam is now 
dead), the only result of creating such a 
charge would be that the defendant could 
pay the plaintiffs this sum to-day and 
immediately afterwards the plaintiffs could 
re-pay the money and so redeem the charge. 
We are reluctantly compelled to accept the 
appeal in respect of the whole of. the 
land sold except the- small area of 9 kanals 
10 marlas, which we find to be the ancestral 
property of the plaintiffs. Tho latter are 
entitled to claim possession of this small 
plot free of any incumbrance thereon, but 
their suit as regards the rest of the pre- 
perty must stand dismissed. 
by no means satisfied of the bona fides of, 
‘the defendant, Muhammad Hussain, or of 
the genuineness of the alleged sale in favour 
of Ghazi, we leave the parties to bear their 
own costs both in this Court and in the 
Courts below. 
` Appeal accepted. 





OUDH JUDICIAL COMMISSIONERS 
COURT. 

Seconp Cıvzu Appear No. 438 or 1910. 
January 8, 1913. 
Present:—Mr. Piggott, J. O., 
and Mr. Lindsay, A. J. O. 
EMusammat MASATO AND ANOTHER 
Daranpants—APPELLANTS 

| versus 
AZIZ-ULLAH KHAN MINOR, UNDER THE 
GUARDIANSHIP OF KALE KHAN—_ 


PLaIntigF— RESPONDENT, 

Mortgage—Charge—Ejectment of mortgagee—Mort- 
gage by guardian of minor- Validity of mortgage not 
contested within time—Suit for possession. 

The plaintiff as a transferee from two brothers 
sued the defendants for ejectment from the trans. 
ferred property, which was in possession of the latter’ 
by virtue of their predecessor-in-interest having paid 
. off the debt due on a previous mortgage exeouted by 
the said two brothers’ elder brother on their be- 
half during their minority which he had no au- 
thority todo. The sait was brought more than 12 
years after the dale of mortgage and more than three 
years after the two brothers had attained majority. 
The plaintiff contended that he was entitled to re- 
cover possession without payment of the mortgage- 
charge paid off by the defendants’ predecessor-in-in- 
terest: 

Held, that as no suit was brought to contest the 
validity of the mortgage within limitation, the plaint- 
iff was bound by it and was liable to pay the mort 
gage-charge. 
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Appeal against anorder of the District 
Judge of Hardoi, dated 15th July 1910, 
modifying that of the Munsif, Belgram, dated 
18th March 1910. 

Messrs. Hari Krishen Dhawan and Iskre 
Dayal, for the Appellants, 

Mr. Gokuran Nath Misra, 
spondent. 


for the Re- 


ORDER. 

Linpsay, A. J. C.—(March 7, 1912.)—This 
is a difficult case which I have had argued 
twice before me aud which, I think, ought ta 
be considered by a Bench of two Judges, 

The property in suit is part ot a chak 
regarding which there has been previous 
litigation some of the history of which will 
befound in the case of Amba Shankar v. Gangs 
Singh (1). 

The chak referred to consists of 192 bigias 
odd and is situated in M, Babut Man. Thera 
were apparently three owners originally 
in equal shares. One was Falton Shah, 
another Ramza Shah and a third Nabi 
Shah. Falton Shah, therefore, owned a 
rd share and when he died, he left fve 
sons, Zindali Shah, Darab Shah, Amanat 
Shah, Mansab Shah and Sabhn Shah. These 
two last mentioned persons were cited as pro 
forma defendants in tke suit out of whica 
this appeal has arisen. The plaintiff is a 
transferee from thess persons under a 
deed of usufructuary mortgage executed by 
them in his favour on the 18th January 
1903. The contesting defendants wera 
Amba Shanker, and two ladies, the widows 
ef Lachman Prasad, the deceased son of 
Amba Shanker, The latter claims to ba 
the heir to his deceased son but admita 
that he has allowed the estate of hia 
déeeased son to be recorded in the names 
of the widows for their consolation. 

Tn June 1899, Lachman Prasad, in execa> 
tion of a decree obtained against Zind Ali 
Shah alone, brought to sale the 4:d 
share in the chak which has davolved 
upon Zind Ali and his four brothers, and 
purchased it himself. At the time of the 
sale, it was notified that thera was a mort- 
gage-debt on the property amounting to 
Rs. 300. 

In 1900, Lachman Prasad paid eff the 
mortgagees and got back the mortgage-deed 
which ison record as Exhibit AG, 

Gj) 90. C. 97. 
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This mortgage was executed in June 1893 
and among the mortgagors were Zind Ali 
and his four brothers who were then 
minors. Zind Ali purported to mortgage 
on their behalf as their guardian (walt-o- 
sarparast). The property mortgaged consisted 
of 72 bighas out of the whole chak, 
Apparently, there has been no formal 
partition of the chak by metes and bounds 
up to the present day. 

To turn now to the facts of the case 
reported in Amba Shankar v. Ganga Singh (1), 
ib will appear that the suit there was for re- 
covery of possession of the 4/5th shares of 
Zind Ali’s four brothers, t.e., of afrd share in 
the entire chak. The plaintiff claimed 
there as purchaser of the shares of these 
brothers but it was found that there had 
been no valid sale to him of the shares of 
two of the brothers, namely, Mansab 
Shah, Sabhn Shah. And so the suit to 
recover possession of their shares failed. 
They have now mortgaged their shares to 
the plaintiff in this case, having come of 
age since the previous suit was decided, 

In the previous case, it was found by the 
Courts below that the mortgage for Rs. 300, 
was binding upon the $rd share of the five 
brothers and ‘also that Lachman Prasad 
at the auction sale in 1899 purchased only 
the share of Zind Ali Shah and in appeal 
it would seem that the validity of the 
mortgage was not disputed, It has been 
disputed in the present case. 

Ultimately the plaintiff in that case was 
decreed possession on payment of a pro- 
portionate share of the mortgage money, 
3. e., Rs. 120, and in the present suit, the 
Munsif following the previous lead, made a 
similar decree. He held that Lachman 
Prasad (and, consequently, his representative) 
had acquired a good title as mortgagees by 
adverse possession. 

In appeal, the learned District Judge 
held that the mortgage of 1893 was 
not binding becanse Zind Ali, though 
styling himself the guardian of his minor 
brothers, was not in law their guardian 
and had no authority whatever to deal with 
their property. He was of opinion that 
although the mortgagees and after them 
Lachman Prasad were in possession of 72 
bighas, nevertheless it could not be said 
that their possession was adverse because, 
the chak being undivided, it could not be 


INDIAN OASES. 


[1918 
said that the area included any portion of 
the shares of the two minor brothers, Mansab 
and Sabhn. 

He, therefore, held that no claim based on 
adverse possession could succeed as against 
them or their transferee and he found that 
the plaintiff was entitled to recover posses- 
sion, without paying anything om account 
of the redemption money paid by Lachman 
Prasad He further stated that though 
Amba Shankar and Lachman got possession 
of the entire chak, they did not do so till, 
1899 at least and the suit was, consequently, 
well within limitation. He gave his opinion, 
moreover, that even if the plaintiff were 
liable to pay any portion of the redemption 
money, he could only be asked to pay Rs. 40 
and not Rs. 120 as found by the first Court. 
In this Court, the contention is that the 
defendants should have been held to ba 
mortgagees by adverse possession and that 
the plaintiff was liable to pay a portion of 
the mortgage money. The plea of limitation 
contained in the third ground of appeal 
has not been pressed and from the way in 
which the learned Counsel put his case for 
the appellant and put it very ably, I under- 
stand him to contest only one question, 
namely, the liability of the plaintiff to pay a 
share of the Rs. 800, which Lachman Prasad 
paid for redemption. So far as the mortgage 
of 1898 is concerned, it must, I think, be 
taken that it was a void transaction with 
respect to the interests of Mansab and 
Sabhn. ` 


Zind Aji, their brother, was not their legal 
guardian under the Muhammadan Law, nor 
had he been appointed their guardian by 
any Court. He had no authority, therefore, 
to deal with their property [see the recent 
judgment of their Lordships of the Privy 
Council in Mata Din v. Sheikh Ahmad Ali 
(2)] and there is no evidence nor has any 
attempt been made to show that the ' 
mortgage bound the minors’ interests by 
reason of any benefit accruing to them 
from the taking of the mortgage loan. 

Therefore, it follows that when the mort- 
gagees came into possession in 1893 of the 
minors’ interest in the 72 b:ghas mortgaged, 


(2) 13 Ind. Cas. 976; 16 ©. W. N. 888; 11 M. T. T. 
145; (1912) M. W. N. 183; 9 A. L, J. 216; 16 C. L. J. 
270; 14 Bom. L. R. 192; 15 O., C. 49; 34 A. 213; 28 
M. L. J. 6, 
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they were in without any title though they 
claimed to hold as mortgagees and there 
seems to be no doubt that a limited interest 
in immoveable property can be acquired 
by adverse possession just as much asa 
full proprietary interest. A person in 
possession and who claims to holdas a 
mortgagee may in a suit for ejectment 
successfully plead his adverse possession to 
the extent of the interest be claims. And so 
the persons who entered under the deed of 
1893 might, after adverse possession for 
the full statutory period against these minors, 
have set up a claim as mortgagees who could 
only be ejected on redemption. The diffi- 
culty is, however, that these persons were 
„in possession for seven years only. They 
delivered over possession to Lachman 
Prasad in 1900 when he paid them Rs. 300. 
Mr. Hari Kishen argues that Lachman 
Prasad is entitled, for the purpose of 
acquiring a title as mortgagee, to add to the 
period of his own possession, the period 
during which the mortgagees of 1893 from 
whom he derived title were in. Mr. Gokaran 
Nath, on the other hand, denies this 
proposition. He says that Lachman Prasad 
got possession in another quality and that 
by paying off the Rs. 300 to the mortgagees 
of 1893, he did not step into their shoes. His 


argument is that Lachman Prasad, being in . 


1900 the owner of Zind Ali’s equity of 
redemption only, was in the position of a 
co-mortgagor redeeming the entire property 
and that gives him the interests of his co- 
mortgagors; he isnot a mortgagee at all 
but merely a charge-holder under section 
95 of the Transfer of Property Act, that he 
acquired this change only in 1900, and 
assuming that he set up an adverse title 
immediately after paying off the mort- 
gagees of 1893 twelve years have not 
expired since that date. He points out 
that the mortgage came to an end on 
payment of the Rs. 300 in 1900 and, 
therefore, neither Lachman Prasad nor 
his successors can say they were mort- 
gagees of the minors’ shares after that 
date. 


He relies upon the 
Amba Shankur v. Ganga Singh (1) which, 
no doubt, is an authority for the 
abstract proposition he puts forward. But 
the difficutly I feel about this argument 


case reported as 
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is that it involves the assumption that 
there wasa real mortgage of the minors’ 
shares and that these minors were co-mort- 
gagors with their brother Zmnd Ali Shah, 
which they were not and which they deny 
having been. I do not see how the 
learned Counsel can blow hot and cold by 
denying that there was in the first instance 
a mortgage on behalf of the minors and 
asserting afterwards that there was. There 
seems to me to be no good reason for 
saying that Lachman Prasad’s possession, 
after paying off the persons who came iu 
under the deed of 1893, was of a different 
character from theirs. Both claimed to 
retain possession as mortgagees and such 
possession as Lachman Prasad got he got 
from the morigagees of 1893 by purchase. 
He acquired their inchoate title and I 
think he and his representatives are entitled 
to tack on the period of possession of the 
persons from whom they acquired for the 
purpose of perfecting their title as morte 
gagees. This is the point on which I think 
the opinion of a Bench should be delivered, 

I may point out that a further question 
will arise in case it be held that the plaintilf 
is liable to pay a portion of the mortgage- 
debt. I donot think that in the previous 
case reported as Amba Sankar v. Ganga 
Singh (1), the apportionment was correctly 
made. 


The area mortgaged was 72 bighas out 
of 192 bighas odd and the debt was Rs. 300; 
according to shares, the minors Mansab and 
Sabhn were entitled to 2/L5ths of the whole 
chak and as there appears to have been no 
partition by metes and bounds, it would 
seem that the Judge’s estimate of the 
amount payable by the plaintiff, namely, 
Rs. 40 is correct. 


JUDGMENT. 


Pragota, J. C.—The facts of this case 
are set forth at suffisient length in the 
Additional Judicial Commissioner’s order 
of March 7th, 1912, by which the appoal 
was referred for consideration by a Banch of 
two Judges. 


The point in issue admits of being briefly 
stated. The plaintiff is a transferee from 
the owners of certain property and the suit 
as brought is one in ejectment against the 


` legal representatives of one Lachman Prasad, 
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who obtained possession of this property in 
1990. Before doing so, Lachman Prasad 
paid a sum of Rs. 300 to certain‘mortgagees 
who were in possession of the property now 
in suit, along with other property, under a 
mortgage deed of June 1898. The property 
jn suit would be rateably liable for 2/5ths of 
dvd of this amount, that is to say, for a sum 
of Rs. 40, The question which we have to 
determine is whether the plaintiff's claim 
for possession should be decreed absolutely, 
or subject to previous payment of Rs. 40 on 
account of the mortgage-charge paid off by 
Lachman Prasad. The vase for the plain- 
tiff-respondent is that he is not Hable for any 
portion of this charge, because his transferors 
were not parties to the mortgage-deed of 
- June 1293, which purported to be executed 
on their behalf by their elder brother, Zind 
Ali Shah, who had no authority to dispose 
of their property in this way. The re-joinder 
of the defendants-appellants is that itis now 
too late to question the title of the mortgagees 
under the deed of June 1893, as this was not 
done either within twelve years of the date of 
the said mortgage or within three years of the 
date on which the plaintiff’s transferors, who 
were minors at the time of the mortgage, 
attained their majority. The present suit 
was instituted on the llth November 1909, 
more than 16 years after the date of the 
mortgage, and it is not now denied that it was 
also instituted more than three years after the 
plaintiff’s transferors had attained majority. 
Tf the original mortgagees had continued in 
possession up tothe date of the institution of 
the suit there can be no doubt thatthe plaintiff 
would not have been allowed to question 
their title as mortgagees. It was conceded in 
argument before us that the position would 
be the same if the defendants in the present 
suit were persons to whom the original 
mortgagees had transferred their rights as 
such, It is difficult to see any sound reason 
why the legal representatives of Lachman 
Prasad should be put in a worse position 
because he simply paid off the mortgage- 
debt than they would have occupied if he 
had taken a transfer of the same from the 
mortgagees. As the case presents itself to 
my mind, there is no question of tacking one 
period of adverse possession on to another; 
it is merely that the plaintiff cannot now be 
heard to say that the mortgage of June 1898 
was not binding on his transferors. Any 
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other line of argument would tend towards 
the conclusion that the plaintiff's suit is 
altogether barred by limitation, for it would 
have to start with the assumption that the 
plaintifi’s transferors were entirely disposses- 
sed in the month of June 1893 when their 
brother Zind Ali Shah took possession of 
their property and transferred it to the mort- 
gagees. The failure of the plaintiff’s trans- 
ferors to contest the validity of the mort- 
gage of June 1893 within the prescribed 
period of Hmitation makes it binding upon 
them to the extent of their share in the 
mortgaged property, and the Courts cannot 
reasonably be asked, after such an interval of 
time, to go into the question whether the 
minors on whose behalf Zind Ali Shah 
purported to act did or did not benefit under 
the transaction. The defendants, therefore, 
hold a valid charge to the amount of Rs. 40 
on the property in suit which they are 
entitled to have re-paid to them before they 
surrender psssession. 


I would, therefore, set aside the decree of 
the lower Appellate Court and restore that 
of the Court of first instance, except that the 
sum payable by the plaintiff in order to 
recover possession should be fixed at Rs. 40 
and not at Rs. 120 as was erroneously done 
by the learned Munsif. Parties should pay 
and receive costs in all three Courts in pro- 
portion to success, and the plaintiff should 
be allowed three months from the date of 
this deoree within which to make the requir- 
ed payment. : 


Lınpsay, A. J. O.—I concur. 
: Appeal allowed, 


LOWER BURMA CHIEF COURT. 
Specrat First Crvin Arrear No 139 of 1911. 
January 3, 1913. 

Present:—Mr. Justice Parlett. 

M. DORABJEE — APPELLANT 
versus 
HAVABGE AND OTHE Ss — RESPONDENTA, 

Small Cause Court—Jurisdiction ta be determined 
by plaintiffs suit as brought—Defence not to oust 
jurisdiction —Oompetency of Oourt tommyuire into defence. 

In order to determine whether or nota Court of 
Small Causes has jurisdiction, the Court must look to 
the nature of the suit as brought by the plaintiff, and 
not to the (nature ef the defenee. Ib ig not in the 
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power of defendant to oust the Court of a jurisdiction 


that it otherwise has, by the mere raising of a defence. 


Where such a defence is raised, tae Court of Small 
Causes has power to inquire into iband determine it 
for the purpose of the suit which it has jurisdiction 
to try. 

Appeal against the judgment and decree 
of the Officiating Judge of the Court of 
Small Causes, Rangoon, in Civil Regular 
Suit No. 78 of 1911, passed on 25th July 
1911. 

Mr. Hogar, for the Appellant. 

Mr. K. B. Banerjee, for the Respondents. 

JUDGMENT.—This was a sait for the 
return of Rs. 2,000 deposited by the plaint- 
iff as security for the” due performance of 
his work as Manager of the defendant's 
Company. The defence in effect was that 
the money was not payable as the plaintiff 
had not duly performed his duties; in 
particular that he had misappropriated 
certain sums and by negligence suffered 
defendant’s goods to sustain damage estimat- 
ed at a total amount in excess of the 
amount of security and had failed to 
account for his dealings as Manager. There 
was a written agreement between the 
parties, and admittedly also a subsequent 
further oral agreement, though the exact 
terms of the latter are in dispute. The 
Court of first instance considered that the 
deposit was merely security for that part 
of the written agreement (clause 5) which 
related to the return of the stock, account 
books, press copy. books, papers, letters, 
documents, cash, ete, belonging to the 
defendant;Company, and, holding that the 
existence of any such not returned by him 
was not proved, decreed plaintiff’s suit. 


I would remark, however, that the written 
agreement imposed other obligations upon 
the plaintiff, by clauses 3,4 and 6; so that 
mere return of the stock, account books, 
etc., would not necessarily entitle him to 
a rofund of his security even if ib were 
merely security for the due preformance 
of the written agreement. But the plaintiff 
admits that it was security for the due 
performance of his work as Manager of the 
defendant's Company, and even if the exact 
terms of clause 9, which is said to have 
been struck out of the agreement when 
signed, were not embodied in the subsequent 
oral agreement, it is elear that the due 
performance of his work as Manager would 
entail such conduct on his part as would 
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. protect his employers from loss or damage 


arising from misconduct, neglect or default 
on his part such as clause 9 refers to. 

The question for decision, therefore, was 
not merely whether plaintiff had complied 
with clause 5 of the agreement but whether 
he had duly performed his work as Manager: 
and defendant was entitled to try and 
prove that he had not done so., Ib appears 
that defendant had filed two suits ia 


` Mandalay one for compensation for mis- 


appropriation and for damage to his goods 
caused by plaintiff’s negligence; and the 
other for an account, and execution in this 
case was postponed to enable them to be 
concluded. For the plaintiff, it is contended 
that the Small Cause Court could do nothing 
else, having no jurisdiction over the subject- 
matter of those two. suits and not being 
competent to go into accounts. For the 
defendant, on the other hand, it has been 
urged that the question of accounts was 
inseparable from that of the refund of 
the security, and that the plaint in this 
suit should have been returned for presenta- 
tion toa Court having jurisdiction to go 
into accounts. In my opinion, neither con- 
tention is wholly sound. Incidentally also, 
I may mention tbat I consider the defend- 
ant’s written statement was a defence only, 
and nob a set-off, It is sufficient to say 
that the filing of the suits in Mandalay 
would probably have precluded him from 
pleading a set off in this suit, 

The contention that a Small Cause Court 
cannot take cognizance of a case in which 
an account is to be taken has been held 
to be untenable. The UCourt must look to 
the nature of the suit as brought by the 
plaintiff, and not to the nature of the 
defence, to determine whether or not the 
Court of Small Causes has jurisdiction. It 
is not in the power ofa defendant to oust 
the Court of a jurisdiction that it other- 
wise has, by the mere raising of a defence, 
Where such a defence is raised, the Court 
of Small Causes has power to inquire into 
it and determine it for tle purpose of the 
suit which it has jurisdiction to try. I 
am of opinion that the defence raised did 
not affect the jurisdiction of the Court, 
and that that defence should have been 
gone into and adjudicated upon. i 

I reverse the decree of the Small Causa 
Court and remand the case for further hear- 
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ing and decision in accordance with the view 

indica#ed above, costs of this appeal will be 

costs in the suit, | 
Decree reversed; Oase remanded. 





PUNJAB CHIEF COURT. 
Sxconp Civiu Arrear No. 343 or 1912, 
` June 17, 1913, 
Present:—Mr. Justice Rattigan and 
Mr, Justice Beadon. 
Musommat GUJRI, wroow or GOKUL 
CHAND—P taintire—APPELLANT 
versus 
SAMANDAR KHAN AND ANOTHER— 


Derenpants— RESPONDENTS. 

Evidence Act (I of 1872), s. 91—Unregistered mort- 
gage deed—Mutation entry of mortgage—Admission at 
mutation —Inadmissible in evidence—Admission of con- 
tract in pleadings—-No necessity for further evidence in 
proof of contract—Hupression of opinion by Court 
not necessary for decision of case—Value and weight o 
such opinion. 

A mortgage-deed requiring registration was un- 
registered, but effect was given to the mortgage in 
the revenue papers. The mutation entry, besides 
recording the parties as mortgagor and mortgagee, 
showed also the mortgagors to be in cultivating pos- 
session as the mortgagee’s tenants: 

Held, (1)that at mutation the land no doubt purport- 
ed to have been leased to the mortgagor as a tenant, 
but no new mortgage was created, and the proceedings 
purported to give effect to the mortgage of the date 
of the deed; 

(2)that as the terms of the mortgage in question were 
reduced to the form of a document, section 91 of the 
Evidence Act excluded all evidence in proof of the 
contract except the document itself; 

(8) that as evidence of an admission was evidence in 
proof of the contract, the admission at mutation 
could not be admitted in evidence. 

Shums Ahmed v. Ghoolam Mohee-ood-deen, 8N. W, 
P. H. C. R. 152, Venkatagiri Zamindar v. Raghava, 9 M. 
142 and Prabh Dyal v. Gurmukh, 98 P. R. 1932; 18 P. 
L. R. 1903, ditinguished. 


If a defendant admits a contract in pleadings, 
the existence of the contract does not become a point 
in issue, and the question of admissibility of evidence 
would not come before the Conrt for decision. 

An expression of opinion by the Court, which is 
not necessary for the decision of the case, cannot be 
an authoritative ruling. 


Second appeal from the decree of the Divi- 
sional Judge, Attock Division, at Campbell- 
pur, dated the 16th December 1911, affirming 
that of the Munsif, first class, Attock, at 
Campbellpur, dated the 15th May 1911, dis- 
missing plaintiff’s suit. 

Mr, Bhagat Ram Puri, for the Appellant. 
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Mr. Budr-ud-Din Kuresht, for the Respond- 
ents, 

JUDGMENT.—Plaintiffé-appellant claims 
possession of the land in suit as mortgagee 
for Rs. 600 and her claim has been dismissed 
on the ground that, as the contract was re- 
duced to writing and the deed is unregistered, 
the mortgage cannot be proved. 

The deed was executed on the 25th 
January 1884 by the defendants-respondents’ 
deceased father, Kaman Khan, in favour of 
plaintiff-appellant’s deceased husband, Gokal 
Chand, and after Kaman Khan’s death, effect 
was given to the mortgage in the revenue 
records on the 10th May' 1884. 

By this mutation, which purports to have 
been effected with the consent of the parties 
concerned, Guokal Chand was recorded as 
mortgagee and Kaman Khan’s sous the 
mortgagors, were shown to be in cultivating 
possession as the mortgagee’s tenants. 

Itis contended for the plaintiff-appel- 
lant:— 


(1) that the old contract of 25th January 
1884 was abandoned and a new oral contract 
was entered into on 10th May 1884, and 


(2) that the absence of registration of the 
deed is immaterial inasmuch as the mortgage 
was admitted at mutation. 

The first contention has no force, At 
mutation the land, no doubt, purported to have 
been leased to the mortgagors as tenants but 


. no new mortgage was created and the pro- 


ceedings purported to give effect to the mort- 
gage of the 25th January 1884. In fact, the 
present contention is inconsistent with the 
plaint in which it is clearly alleged that the 
mortgage for Rs. 600 took place on 25th 
January 1884 and that mutation in res- 
pect of this mortgage was effected on the 10th 
May 1884. 

As regards the second contention, Counsel 
relies on Shums Ahmed v. Ghoolam Mohee-ood- 
deen (1), Venkatagiri Zemindar v. Raghava 
(2) and Prabh Dyal v. Gurmukh (3). 


Shums Ahmed v. .Ghoolam Mohee-ood- Din 
(1) hardly calls for discussion as it is a judg- 
ment delivered in 1871 before section 91 of 
the Evidence Act was enacted. 

In Venkatagiri Zemindar v. Raghava (2), 


(1) 3N. W. P, H, C. R. 153. 
(2) 9 M. 142, 


(8) 98 P. R. 1902; 18 P, L, R, 1903, 
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the plaintiff was a landlord and the defend- 
ant, his tenant, was holding under an unre- 
gistered lease which required registration. 
The relation of landlord and tenant was ad- 
mitted and it was held that in regard to the 
claim for ejectment, the absence of registra- 
tion of the lease was immaterial. It, however, 
does not follow from this authority that the 
lessee under the unregistered lease, if out of 
possession, could have succeeded iu a suit to 
enforce the lease and the authority does not 
appear to be of much help to the present ap- 
pellant. 

In Prabh Dyal v. Gurmukh (3), it was held 
that the document then relied upon did not 
require registration and, consequently, the 
document was admitted in proof of the mort- 
gage. The learned Judge, no doubt, added 
further that evenif the document were ro- 
jected, the mortgage could be independently 
proved by certain admissions, but, as the 
document was not rejected, this expression 
of opinion was not necessary for the decision 
of the case and, as pointed out in Uttam Singh 
y. Basanta (4), it is, therefore, not an autho- 
ritative ruling on the point now before us. 

As theterms of the mortgage now in 
quéstion were reduced to the form of a docu- ° 
ment, section 91 of the Hvidence Act excludes 
all evidence in proof of the contract except 
the document itself. Evidence of an admis- 
sion is evidence in proof of the contract and, 
in view of section 91 of the Hvidence Act, 
we are unable to hold that such evidence is 
admissible, 

If in the pleadings the defendants had 
admitted the mortgage, the existence of a 
valid mortgage would not have been a point 
in issue and the question of admissibility of 
evidence would not have come before the 
Court for decision. There has, however, been 
no such admission in the present case. The 
plaintiff was put to the proof of her alleged 
mortgage and, as the document exists, no 
other evidence is admissible. Thus as the 
document itselfis inadmissible for want of 
registration, the plaintiff’s suit must fail. 

We accordingly dismiss the appeal with 
costs. 


Appeal dismissed, 
(4) 19 Ind. Cas, 236; 203 P. L. R. 1913, 
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LOWER BURMA OHIEF COURT. 
Crvin Miscertaneous APPEAL No. 19 or 1912. 
January 20, 1913. 

Present: —Sir Charles Fox, Krt., Chief Judge, 
and Mr. Justice Parlett. 

NGWiH HMON-— APPELLANT 
versus 
MA PO-—-Rusponpenr. 

Probate and Administration Act (V of 1881), xs. 83 
85—Dismissal for default of appearance — Cancellation 
of order —Procedure—Civil Procedure Code (Act y of 
1908)—-No appeal. 

Section 86 of the Probate and Administration Act ap- 
plies only to orders made by a District Judge by virtue 
of the powers conferred on him by that Act. An order 
setting aside the dismissal for default of appearanco 
cannot properly be said to be an order made by virtuo 
of any power given by that Act. It isa matter of 
procedure and governed, under section 83 of that Act, 
by the Code of Civil Procedure. The Code gives no 
appeal from an order allowing an application to set 
aside a dismissal for default of appearance. 

Appeal against the order of the Wistrict 
Judge Thayetmyo, giving leave to respondent 
on 8th February 1912 to withdraw her pe- 
tition after having dismissed it on 20th 
November 1911, 

Mr. Agabeg, for the Appellant. 

Mr. Dawson, for the Respondent. 


JUDGMENT. 

Fox, C. Ji—The respondent applied for 
Letters of Administration to the estate of 
Maung Po O. Her application was, on the 
2lst June 1911, returned for amendment 
within six months. In November, she ap- 
plied to be allowed to withdraw her applica- 
tion on the ground that she wished to apply 
for letters to another Court. No orders were 
passed on this application to withdraw. On 
the 20th Decamber the case was called, the 
respondent was absent, and the original 
application was dismissed with costs, The 
application for withdrawal was apparently 
overlooked. On the 20th January 1912, the 
respondent applied to have the order, dig- 
missing her original application, set aside, 
and again asked that she might be allowed 
to withdraw that application. The District 
Judge allowed the case tobe re-opened, 
thereby in effect setting aside his previous 
order dismissing the application, and he 
allowed the petition for lettera to be with- 
drawn, 

The appellant, who opposed all the re- 
spondent’s applications, appeals on the ground 
that the Court acted without jurisdiction in 
giving leave to the respondent to withdraw 


282 INDIAN 


BHAWAN RAM ©, SADULA KHAN. 


her application after it had been dismissed 
with costs. This involves the questions whe- 
ther the District Judge was anthorised to 
set aside the dismissal of the original appli- 
cation, and whether an appeal lies against 
his order setting ib aside. From the 21st ° 
June, the case came under Order XVII re- 
lating to adjournments. Rule 2 of that Order 
would appear to be more applicable to the 
order of dismissal on the 20th December 
than rule 3 is. Llf so, the District Judge had 
authority under Order IX, rule 9, to set 
aside the dismissal, That being so, Order 
XLIII gives no appeal from an order, 
allowing an application to set aside a dis- 
missal. For the appellant, however, it was 
argued that section 86 of the Probate and 
Administration Act gives her an appeal to 
- this Court. That section applies to orders 
made by a District Judge by virtue of the 
powers, conferred on him by that Act. The 
order setting aside the dismissal cannot 
properly be said to bean order made by 
` virtue of any power given by that Act. It 
was made in the course of procedure, and 
the procedure in contentious cases is, under 
section 83 of that Act, governed by the Code 
of Civil Procedure. Since that Code gives 
no appeal from an order allowing an applica- 
tion to seb aside a dismissal for default of 
appearance no appeal lies against the order 
appealed against. h 

The appeal is dismissed with costs. Two 
gold mohurs allowed as Advocate’s fee. 

PARLETT, J.—I concur. 


Appeal dismissed, 





[PUNJAB CHIEF COURT. 
First Orvis Appsan No. 120 or 1911. 
June 7, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

BHAWAN RAM—Puaintirs—APPELLANT 

versus 
SADULA KHAN—Derenpant— 
$ RESPONDENT. 
F Contract— Specific perjormance— Offer and acceptance 
—Document to be-read as a whole. 

Plaintiff asked by letter to be informed as to whe- 
ther the defendant was willing to sell a particular 
piece of land and ‘as to what his terms would be, 

In reply, the defendant, after setting forth the 
price he would charge'per marla and stating generally 
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what his terms for the sale of the said piece of land 
were, went on to say that he intended to sell another 
property also together with the said land, and heasked 
tho plaintiff to let him know his intention on the 
subject. Plaintiff accepted the terms asto the said 
land, but declined to purchase the other property: 

Held, that the plaintiff's suit for specific perform. 
ance of the alleged contract to sell the said land 
must fail. The reply of the defendant must be read 
asa whole and not as if it were divided into two 
distincs parts, each part being entirely unconnected 
with the other, and reading the document as a whole 
in the light of the evidence of the parties, the Court 
found that the intention of the defendant clearly 
was to sell both the properties together atthe uniform 
rate of price for both. 


First appeal from the decree of the District 
Judge, Montgomery, dated 28th October 
1910, dismissing the plaintiff’s suit. 

Mr. Nanak Chand, for the Appellant. 

Chaudhri Shahab-ud-Din, for the Respond- 
ent. 

JUDGMENT.—This is a suit for specific 
performance of a contract alleged to have 
been made by the defendant-respondent with 
the plaintiff-appellant in the month of August 
1959 for the sale of certain property known 
as Blythganj land situated in the city of 
Montgomery. The plaintiff's case is that in 
the course of negotiations between the parties 
as the sale and purchase of the said property, 
he wrote to the defendant some time in the 
beginning of August 1909 inquiring whether 
the defendant would sell to him the Blythganj 
land and asking him to state his terms. In 
reply to plaintiffs letter, the defendant 
sent to him a post card, dated the 8th of 
August 1909, in which (according to the 
plaintiff) the defendant offered to sell the 
Blythganj land at the rate of Rs. 100 per 
marla atthe same time stating that the price 
of the pakka and kacha buildings standing on 
the land will have to be paid by the plainte 
iff ata valuation to be assessed by a come - 
petent misiri. The offer of the defendant, as 
contained in this postcard of the 8th of 
August 1909, was unconditionally accepted 
‘by the plaintiff in his post card dated the 
10th of August 1909, and this acceptance was 
repeated ina telegram sent by the plaintiff 
to the defendant on the lith of August, 
According to the plaintiff, the offer made by 
the defendant to him as regards the sale of 
the property in question on certain terms 
having been accepted by the plaintiffs, the 
contract of sale between the parties was 
complete; and since the defendant subse- 
quently refused to perform the contract by 
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executing in favour of the plaintif a duly 
registered conveyance in respect of the pro- 
perty agreed to be sold, the plaintiff was 
entitled to enforce specific performance of 
the contract. On the other hand, the princi- 
pal plea of the defendant is to the effect 
that be never offered to sell the Blythganj 
land alone to the plaintiff on the terms 
stated in the plaint but that he intended to 
sell together with the said Blythganj land 
another plot of land belonging to him 
known as the kharas land; that in his post 
< card of the 8th of August 1909 he asked the 
plaintiff to let him know whether the plaint- 
iff was willing to purchase both the plots 
of land together or whether he intended to 
purchase the Blythganj land oely; that in 
either case the plaintiff was required to in- 
form the defendant of what his terms would 
be, the defendant reserving to himself the 
right either of concluding the bargain on 
the terms offered by the plaintiff or of refusing 
those terms at his discretion. In the post 
card of the 8th August, the defendant merely 
invited an offer from the plaintiff and did 
not make any definite offer himself as to the 
sale of the Blythganj land apart from the 
kharas land, and the plaintiff’s post-card of 
the 10th of August was not an acceptance 
of an offer giving rise to a complete contract 
between the parties, but only cohtained an 
offer to the defendant which the defendant at 
once rejected ina post card sent by him to the 
plaintiff. According to the defendant, there- 
fore, no contract to sell the property in suit 
was ever completed between the parties, and 
the plaintiff was not entitled to enforce specific 
performance thereof, 

Upon a careful consideration of the terms 
of the defendant’s post card dated the 8th 
of August and of the plaintiff's reply dated 
the 10th of August 1909 in the light of 
the evidence given by the parties themselves, 
the District Judge came to the conclusion 
that no contract to sell the Blythganj land 
had been entered into between the parties, 
and he, therefore, held that the plaintiff 
was not entitled to sue for specific perform- 
ance of the alleged contract. The District 
Judge also decided certain other points which 
arose oub of the pleadings of the parties 
and on which issues -had been drawn by 
him and as a result he dismissed the plaintiff’s 
suit. The plaintiff has appealed to this Court. 

After hearing arguments on hoth sides, we 
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think that the view taken by the learned 
District Judge as to the nature of the negoti- 
ations between the parties is correct, and it 
is only necessary to state very briefly our 
reasons for coming to this conclusion. The 
case really turns upon the construction to be 
placed on the two post cards dated the 8h 
of August 1909 (Exhibit P-1) and the 10th 
of August 1909 (Exhibit D-1) written by 
the defendant and the plaintiff, respectively. 
Exhibit P-1 runs as follows: — 
“ Salam. I beg to state that your letter 
has been received and its contents have been 
noted. My friend I do intend to sell the 
land but on previous occasions too we have 
differed as to price. Now, if you agree to 
pay at the rate of Rs, 100 per marla 
and the price of the pakka verandah, as as- 
sessed by the mistri, I will go to Montgomery 
as desired and get a deed registered in your 
favour. Tf nob the matter may be dropped, 
My friend, I will accept the price of land 
at the rate of Rs. 100a marla and in addi- 
tion to this, I will demand the price of the 
pakka building as well asthe price of the 
kacha building, though the latter is at pre- 
sent in ruins. If you agree to pay all these 
sums let me know so that I may go to you. 
As to price, I beg to inform yon that the 
price of the land will be paid forthwith and 
not an lour’s time will be allowed for the 
purpose; and I intend to sell the 
kharas land also along with this. So let me 
know your mind. If you want to purchase 
the Blythganj land only and not the kharas 
land, please let me know. If you want to 
purchase both, then also write to me, and if 
you think the rate too much then also 
write to me and let me know in clear words 
your offer per marla, If your terms will 
be acceptable to me, I will write to you or 
the matter will be dropped. With due res- 
pects. My salam to Inait Khan. Please do 
not fail to reply.” 

“9d. Sadulla Khan.” 

“Dated 8th August 1909.” 

To the above post-card the plaintiff sent 
the following reply on the 10sh of August 
(Exhibit D-1) :— f 

“My dear Khan Sahib Sadulla Khan. 
Received your card, dated Sth August. I 
accept your offer regarding the sale of the 
residential site in Blythganj consisting of 
pakka verandahs and kachka ruins on the 
terms mentioned in your card. As regards 
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the offer of the kharas land, Iam not as yet 
prepared to accept it and I had not written 
to you in this behalf. But I may think over 
the matter later on and then will let you 
know.” f 
“Yours sincerely, Bhawan Ram, Pleader, 
dated the 10th of August 1909. Please come 
to Montgomery when I next write to you” 
“Sd. Baawan Ram, 
Pleader,” 
The plaintif’s Counsel has argued that 
Exhibit P-1 consists of two parts, each part 
being distinct and separate from the other. 
Jn the first part, an offer was made by the 
defendant to the plaintiff in respect of the 
sale of the Blythganj land at the rate of 
Rs. 100 per marla, and in addition to this 
the defendant proposed that the plaintiff 
should pay the price of the pakka and kacha 
buildings standing on the land according to 
the value assessed by a professional mistri. 
If these terms were accepted by the plaintiff, 
the defendant was willing to sell the land 
to him and to execute in his favour a regis- 
tered sale-deed. In the second part of the 
post card, the defendant made a separate 
offer to sell the kharas land also, and in gase 
the plaintiff expressed his willingness to 
purchase both the Blythganj land and the 
_ kharas land, he was to inform the defendant 
of his terms and the defendant would then 
decide whether he would accept them or not. 
If, however, the plaintiff wanted}to purchase 
the Blythganj land only and not the kharas 
land, the terms were as stated by the de- 
fendant himself in the first part of the post 
card, and in the event of the plaintiff accept- 
ing those terms, the contract of sale as 
regards the Blythganj land was to be 
considered complete and no further negoti- 
ations on the subject were open to either 
side. Counsel has contended that since the 
plaintiff by his post card dated the 10th of 
August intimated to the defendant that he 
did not desire to buy the kharas land and 
further accepted the offer made by the 
defendant regarding the sale of the Blythganj 
land together with pakka and kacha 
buildings standing thereon upon the terms 
mentioned in the first part of the post card 
dated the 8th of August, uo further consider. 
ation of the terms by the defendant was 
intended or required, and the contract for 
the sale and purchase of the Blythganj 
property, was concluded between the parties, 
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After giving our best consideration to. the 
matter, we think that the interpretation 
sought to be placed by the plaintiff’s Counsel 
on Exhibit P-1 is not correct both because 
it is not borne out by the tenor of the whole 
of the document in’ question and also because 
it leaves out of account the attendant circum- 
stances which have been established by the 
evidence of the parties themselves. We 
agres with the District Judge that Exhibit 
P-1, must be read as a whole and notas if 
it were divided into two distinct parts, each 
part being entirely unconnected with the 
other; and reading the document as a whole 
in the light of the evidence of the parties, 
we think that the intention of the defendant 
clearly was to sell both the Blythganj land 
and the kharas land together at the uniform 
rate of Rs. 100 per marla for both the plots, 
the Blythganj land being, as a matter of 
fact, of higher value than the kharas land. 
The reason why, in the first part of the post 
card, the defendant referred specifically to 
the Blythganj land only was that the 
plaintiff had, in his letter to which this post 
card was a reply, asked to be informed as to 
whether the defendant was willing to sell the 
Blythganj land and asto what his terms 
would be, After stating generally what his 
terms for the sale of the Blythganj land 
were, tho defendant went on tosay that 
he intended to sell the kharas land also to- 
gether with tho Blythganj land and he 
asked fhe plaintiff to let him know his 
intention on the subject. Both the parties 
have admitted in the lower Court (see paper. 
book page 11, lines 23 and 24, and page 13, 
lines 22 and 23) that the value of the kharas 
land was less than that of the Blythganj 
land; and that being so, the defendant was 
willing to sell both the plots at the uniform 
rate of Rs. 100 per marla over and above 
which price, the value of the buildings had 
to be paid. Bab if the plaintiff was not 
willing to purchase both the plots but wanted 
to purchase Blythganj land only, in that 
ease the rate per marla offered by the de- 
fendant was to be subject to further considera- 
tion; andit was equally to be subject to 
further consideratien if the plaintiff wanted 
to perchase both the plots of land but 
thought that the uniform rate of Rs, 109 
per marla demanded by the defendant was 
too high. When, therefore, the plaintiff in 
his reply of the 10th of August said that 
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he had no desire to purchase the kharas land 
his offer to purchase the Blythganj land at 
the rate of Rs. 100 per marla (in addition to 
the payment of the value of pakka and kacha 
buildings standing on that land) was not, as we 
read the correspondence between the parties, 
an acceptance ofa definite and final offer 
made by the defendant to sell the Blythganj 
land apart from the kharas land, on the 
terms stated in the first part of the defend- 
ant’s post card. 

This view of the nature of the negotiations 
between the parties receives strong support 
from the fact that on receiving the plaintiff's 
reply dated the 10th of August, the defend- 
ant wrote to hima post card in which, ac- 
cording to the defendant, he informed the 
plaintiff that he was not willing to sell the 
Blythganj land only. The plaintiff admits 
having received that post card but he has 
not produced it though called upon to do so; 
and according to him the purport of the post 
card was to show that the defendant “wanted 
to evade the transaction though he did not 
repudiate it in clear words.” The non-pro- 
duction of this post card by the plaintiff 
obviously tells against him; and we must 
accept the defendant’s sworn testimony that 
the post card was written by ‘him to the 
plaintiff to inform the latter that he (the 
defendant) was not prepared to sell the 
Blythganj land alone. It seems to us that 
if the defenant had intended by his post 
card of the Sth of August to offer to sell to 
the plaintiff the Blythganj land alone on 
the terms mentioned in the first part of the 
post card, he would not, after receiving the 
plaintifi’s reply of the 10ch of August un- 
conditionally accepting the defendant’s offer, 
have gone back upon that offer, seeing that 
the interval of time between the dates of the 
two post cards was so short and that during 
that interval no new circamstances had come 
into existence such as would be sufficient to 
induce the plaintiff to withdraw the offer 
deliberately made by him ia the firsb ` in- 
stance. It is also worthy of note in this con- 
nection that according to the defendant, some 
time after he had-sent his last post card to 
the . plaintiff, the latter offered Rs. 125 
a marla for the Blythganj land; this 
shows thatthe rate of Rs. 100 per marla 
demanded by the defendant as the prica of 
both plots of land was not unreasonable and 
that the plaintiff’s acceptance of the defend- 
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ant’s alleged offer to sell the Blythganj 
land at Rs. 100 per marla was not considered 
as amounting toa complete contract for the 
sale and purchase of the said land. In its 
legal aspects this case appears to us to be 
very analogous to the case of Harvey v. Facey 
(i) and following the principle laid down in 
that case by their Lordships of the Privy 
Council, we hold that the parties before us 
did not enter into a contract for the sale 
and purchase of the Blythganj land; and 
it follows that the plaintiff's suit for 
specific performance of the alleged contract 
to sell the land must fail. We accordingly 
maintain the decree of the lower Court and 
dismiss this appeal with costs. 


Appeal dismissed. 
(1) (1893) A. ©. 552; 62 L. J. P.O. 19751 R. 
428; 69 L. T. 504; 42 W. R, 129. 


LOWER BURMA CHIEF COURT, 
Cryin Reviston No, 124 or 1911. 
January 13, 1913. 
Present:—Mr. Justice Twomey. 
OWEN PHILLIPS— APPLICANT 
versus 


LIM CHIN TSONG-— REeSPONDENT, 

Merchant Seamen’s Act (I of 1859), s. 35-—-Wrongful 
dismissal—Compensation—Maximum —One month's 
wages—Oontract Act (IX of 1872) does not remove the 
restriction, 

Under section 35 of the Merchant Seamen’s Act, I 
of 1859, one month’s wages is the maximum amount 
that can ba granted by way of compensation to a 
seaman, including an officer, for wrongfal dismissal 
before the first month’s wages have been earned. 

i The restriction is not removed by the Contract 
ot.- 


Mr. Alewander, for the Applicant. 

Mr. Olifton, for the Respondent. 

JUDGMENT.—According to the finding 
of the lower Court, the applicant, Owen 
Phillips, who had signed for six months as 
an officer on the respondent, Lin Chin 
Tsong’s steamer the Seang Bee, was dis- 
charged without fault before one month's 
wages had been earned. He was paid wages 
up to the day of his discharge. He sued the 
respondent for wrongfal dismissal claiming 
as compansation Ra. 780 or four mouths’ 
wages at Rs. 195 par mensem. The learned 
Judge held that the provisions of section 35 
of the Merchant Seamen’s Act I of 1359, 
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prevented him from awarding more than 
one month’s wages as compensation, and 
accordingly gave the plaintiff a decree for 
Rs. 195 and costs on that amount. He 
further ordered the plaintiff to pay the de- 
fendant’s costs on the amount disallowed. 

Tho plaintiff applies to this Court in 
revision. It is contended that section 35 
was merely intended to provide an additional 
summary remedy and not to deprive seamen 
of their ordinary rights of action for wages, 
that seamen are not prevented by section 85 
from suing for damages for breach of contrast 
under section 73, Contract Act, and that 
section 35 should be read subject to sections 
55 and 56 of the Merchant Seamen’s Act, 
1859, 


The view that section 35 merely provided 
an additional summary remedy appears to 
be untenable. If it had been intended that 
the restriction to one month’s wages should 
apply only to cases in which the wages are 
to be recovered summarily by distress war- 
rant under section 56, the insertion of the 
words “the Court or” in section 35 would be 
meaningless. The mention of “the Court” 
in section 35 shows, I think, that one 
month’s wages is the maximum amount 
which could be granted by way of compen- 
sation even by a Court of. Civil Judicature 
under section 57. There oan be no doubt, 
I think, that the restriction was intended to 
be general in its application, The result is 
curious, for the restriction relates only to 
wrongful dismissals before the first month’s 
wages have been earned, and, consequently, 
if a seaman is dismissed after the first month 
of his articles, he can sue fro damages with- 
out this restriction. In the case of an 

- ordinary able bodied seaman who can pro- 
bably get employment within a week or two 
in another ship, the restriction is not likely 
to cause hardship. But in cases like the 
present where the seaman is an officer, it is, 
no doubt, more difficult to get another ship 
and the restriction may cause hardship. It 
seems possible that in framing section 35 
(and the corresponding section in the Haglish 
Statute) the fact that an officer is included 
jn the definition of “seaman” for the pur- 
poses of the Act was overlooked. However 
that may be, the wording of the restriction 
is clear and effect must be given to it. 

The restriction in question is not removed 
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by the Contract Act. Seotion 1 of that Act 
provides, inter alia, that “nothing herein con- 
tained shall affect the provisions of any 
Statnte, Act or Regulation not hereby ex- 
pressly repealed,” and the Contract Act does 
not repeal section 85 of Merchant Seamen's 
Act. i 

Tho terms of the restriction being express, 
I think that it must take effect notwith- 
standing any wider rights of action which 
seamen may have had before the Act was 
passed, 

T, therefore, concur in the decision of the 
Small Cause Court. 

As regards costs, I do not agree that the 
plaintiff should be required to pay the de- 
fendant’s costs on the amount disallowed. 
The plaintiff had an honest claim in which 
he succeeded to a substantial degree. The 
defendant, on the other hand, set up a defence 
that the plaintiff was rightly discharged, and 
he failed to prove this plea. In this state of 
affairs, I do not think that costs should be ap- 
portioned in the manner ordered by the 
Judge. 

The application is dismissed except that 
the lower Gourt’s order for the payment of 
Rs. 80 by the plaintiff to the defendant is 
set aside, The costs in this Court will be 
borne by the applicant. 

Application dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ssoonp Civin Appsat No, 242 or 1912, 
December 13, 1912, 

Present: ~Mr. Kanhaiya Lal, A. J. O. 
Musammat SHAHDA BIBT AND OTHERS—- 
PLAINTIFFS—ÅPPELLANTS 

~ UEYSuUsS 
Mir ASHRAF HUSSAIN —-DEFENDANT— 
RESPONDENT. 

Muhammadan Law-—Gift, validity of—Delivery of 
possession, actual or constructive, by donor to donee, 
necessary to talidale gift—Seisin—Gijt of property 
not in possession of donor, validity of. 

In cases of properties which are not capable of phy- 
sical possession or where the donor is merely in con- 
structive possession, it is sufficient for the validity of 
a gift, under the Muhammadan Law, that the donor 
does all he can do to divest himself of his ownership 
of possession and delivers to the donee such rights as_ 
he possesses over the property given, 
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Muhammad Mumtaz Ahmad v. Zubaida Jan, 11 A. 469; 
16 I. A. 205, Sajjad Ahmad Khan vy. Kadri Begam, 18 
A.1; A. W. N. (1895) 128; Mahomed Buksh Khan v. 
Hosseini Bibi, 15 C. 684; 151. A. 8l and Danoo Darjee 
v. Momatajaddi, 2 Ind. Cas. 846, referred to. 

Where the donor is himself neither in actual not 
in constructive possession of the property given, the 
gift made by him, without actual or constructive de- 

‘livery of possession, cannot be enforced, as he is not 
in a position to give delivery of any kind. 

Rahim Bakhsh v. Muhammad Hasan, 11 A. 13 
A. W. N. (1888) 266; Meherali v. Tajudin, 13 
B. 166; Fakir Nynar Muhammad v. Kandasawmy 


Kulanthu, 14 Ind. Cas. 993; 35 M. 120; Chaudri 


Mehdi Hasan a Muhammad Hasan, 831.A.68 ab p 
75; 10 O. W. N. 706; 3 A. L. J. 405; 8 Bom. L. R. 
387; 28 A. 439; 9 0. ©. 106; 1 M. L. T. 106; 4 C. L. J. 
295 (P. C.) and Muhammad Idris Khan v. Iftikhar 
Ahmad, 8 Ind. Cas. 717; 13 O. C. 347, referred to. 


Appeal against an order of the District 
Judge, Rae Bareli, dated 12th April 1912, 
upholding that of the Sub-Judge, Sultanpur, 
dated 31st January, 1912. 


Pandit Gokaran Nath Misra and Mr. Sami- 
ulla Beg, for the Appellants. 
Mr. A. P, Sen, for the Respondent. 


JUDGMENT.—The question for considera- 
tion in this appeal is whether a deed of gift 
executed by a person who was not in possession 
of the property. given unaccompanied by the 
delivery of possession was valid under the 
Muhammadan Law. 


The Court below found that on the date of 
the alleged deed of gift the property given, 
which comprised certain plots then under 
cultivation by some tenants, wasin the 
possession of Ashraf Husain, the defendant- 
respondent, and that the donor had made 
representation to the Revenue Court prior to 
the date of the gift, complaining that Ashraf 
Hussain was troubling him and was not 


allowing him to collect the rents of the said | 


plots, but was not successful in obtaining 
possession. 
semindart properties which are not capable of 
physical possession, it is a well established 
rule of the Muhammadan Law that it is suffi- 
cient for the validity of a gift that the donor 
does all he can to divest himself of his 
ownership and possession and deliver to the 
donee such rights as he possesses over the 
property given, [Muhammad Mumtaz Ahmad v. 
Zubaida Jan (1), Saad Ahmed Khan v. Kadri- 
Begam (2), Mahomed Buksh Khan v. Hossein? 


(1) 11 A. 480; 16 I. A. 205. 
(2) 18 A. l; A. W. N. (1895) 123. 


INDIAN OASES. 


In cases of fractional shares of- 


287 


Bibi (8) and Danoo Darjee v. Momatajaddi (4). 
If the donor is at that time in constructive 
possession of the said property, it will be 
enough for him to divest himself of his 
possession and either to tell the tenants to 

-pay the rents thereof to the donee or to 
get mutation of names effected in his favour, 

- either of which might, if he has done every 
thing else that was possible for him to do, be 
sufficient, in the absence of other positive 
facts, showing a contrary intention, to prove 
constructive delivery. But where the donor is 
himself neither in actual nor in constructive 
possession of the property given as was found 
in this case, he is not in a position to give either 
actual or constructive delivery, anda gift 
made by him, under the circumstances, 
without « delivery of possession of either 
kind, cannot be enforced. 


The rule of Muhammadan Law insisting on 
seisin or delivery of possession was origin- 
ally enacted at atime, when, owing to the 
primitive state of society, recourse was sel- 
dom had to writing to evidence transactions 
of that kind. The delivery of possession, 
therefore, helped to give them publicity, and, 
where the transfer was gratuitous, secured 
the donee against the claims of third par- 
ties after the death of the donor. Ib also 
indicated the final determination of the donor 
to divest himself entirely of his connection 
with the property given, and the certainty, 
publicity and formality which attended the 
delivery were indispensable 40 secure its 
stability. Whatever the policy originally 
was, agift of property by a person not in 
actual or constructive possession has always 
been regarded by the Muhammadan Jurists 
as invalid (Wilson’s Muhammadan Law, 
page 825; Abdul Rahman’s Institutes of 
Musalman Law, page 248 and Ameer Ali’s 
Muhammadan Law, third edition, Volume I, 
page 63). That rule has been enforced 
in this country by a long course of decisions, 
the validity of which cannot now be serious- 
ly questioned. [Rahim Bakhsh v. Muhammad 
Hasan (5); Meherali v. Tajudin (6); Fakir 
Nynar Muhammad v. Kandiswamy Kulanthu 
Vandan (7); Chaudhrd Mehdi Hasan v. Muham- 


(3) 15 C. 884; 15 I. A, 81. 

(4) 2 Ind, Uas. 846. 

(5) 11 A. 1; A. W. N. (1888) 266. 
(6) 13 B. 156. 

(7) 14 Ind. Cas. 993; 85 M. 120. 


288 
MA GUN Y. KARUPPA OHETTY. 


mad Hasan (8) and Muhammad Idris Khan v. 
Iftikhar Ahmad (9)]. No original authorities 
have been cited to show that the ruleis not in 
consonance with the object and spirit of the 
Muhammadan Law. The appeal is, therefore, 
dismissed with costs. 
Appeal dismissed. 

(8) 33 I. A. 68 at p. 75; 100. W. N. 706; 3 A. L. J, 
405; 8 Bom. L. R. 887; 28 A. 439; 9 0O. C. 106; 1 M. L. 
T. 106; 4 C. L, J. 295 (P. CO). 

(9) 8 Ind. Cas. 717; 13 O. ©. 347. 


LOWER BURMA CHIEF COURT. 
SPECIAL Crvi Secono ARPPEAL No. 259 or 
1911, 

May 7, 1913. 

Present: —Mr. Justice Parlett. 

MA GUN—APPELLANT 
versus 
N. M. 0. KARUPPA CHETTY— 
RESPONDENT. 

Buddhist Law—Payin property—Husband’s share in 
—Deed executed by husband for illiterate wife of un- 
sound mind—Burden of proof. 

As regards the payin property of the second mar- 
riage of a woman, the most her second husband could 
be entitled to on her death would be one-fourth of 
ib. 

Where a wife purported to have been a party to 
certain deeds mortgaging her payin property, but there 
was evidence that she was illiterate and the deeds were 
written and what purported to be her mark was affix- 
ed by her husband himself, and admiltedly she died 
insane and was of unsound mind for some time before 
her death, and the husband during her insanity took 
another wife and surrendered all claim to her pro- 
perty: 

Held, that it was for the plaintiff to prove that 
the husband had any right, title or interest in the 
property. 

Appeal against the judgment and decree of 
the District Court of Pegu, reversing those 
of the Township Judge, Pegu. 

Mr. Auzum, for the Appellant. 

Mr. Palit, for the Respondent. 

JUDGMENT.—I1 am unable to agres with 
the learned District Judge that the adoption 
of second defendant was not proved. In addi- 
tion to her own evidence, there is that of two 
Lugyis who were present when the adoption 
took place, and evidenca that she snbsequent- 
ly lived with her adoptive mother in Rangoon 
and thenin Pegu, right up to her death, 
and was looked upon by people as her adopt. 
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ed daughter and was given out as such by 
her adoptive parents. No grounds whatever 
appear for rejecting this evidence and against 
it there ia merely the evidence of some Pegu 
witnesses that they do not know of the adop- 
tion. That she lived in the house with Ma 
Kin till her death is not denied, nor that 
she has since had possession through her 
tenant Ma Gan. The fact that there were 
no administration proceedings goes far very 
little. In my opinion the adoption was 
proved. 


The plaintiff was suing fora declaration 
of title to the property and for possession of 
it, and the burden lay on him to prove his 
case. ‘ There can be no doubt that the house, 
oil press and site were acquired during the 
marriage between Ma Kin and Maung Shwe 
Gan. On Maung Shwe Gan’s death, Ma Kin 
retained as her absolute own one-half of the 
property and the other half descended to her 
adopted daughter subject to her own life- 
interest in it. [Ma On v. Shwe O (1) and 
Ma Nyo v. Ma Yauk (2)]. Her one-half 
became payin property of the second marri- 
age with Po Thit and the most he could be 
entitled to on her death would be one-fourth 
of this, 7, e., one-eighth of the whole. [Ma 
Ba We v. Mi Sa U (3)]. There is, however, 
evidence quite unrebutted that when Ma Kin 
became insane ard Po Thit took another 
wife he surrendered all claim to any of her 
property. 16 was for plaintiff to prove what 
interest, if any, in her property Po Thit 
acquired or retained and how he did so. Po 
Thit was obviously the best, if not the only, 
witnesa who could have proved this. Yet 
plaintiff appears to have taken no steps to 
call him, but gave a lying excuse for not 
doing so and completely failed to show that 
his evidence could not be-procured. The 
District Court says the property was treated 
as the joint property of Ma Kin and Maung 
Po Thit, but the only grounds for saying this 
are that she purports to have been a party 
to certain deeds mortgaging it. No evidence 
is given as to her execution of them, or that 
she was present and consented to their 
execution, whereas there is evidence that she 
on one occasion refused to execute a deed 
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which Po Thit wanted her to execute, and 
that she denied owing money. She was 
illiterate, the deeds were written and what 
purported to be her mark was affixed by Po 
Thit himself, and admittedly she died insane 
and was of unsound mind for some time 
before her death. Obviously no inference 
can be drawn from such materials that Po 
Thit wasa joint owner of the property. 
Plaintiff totally failed to show that Po Thit 
had any right, title or interest in the 
property which he purported to sell to him 
and his suit was rightly dismissed. I reverse 
the decree of the District Court and restore 
that of the Township Court dismissing the 
suit with costs throughout. Advocate’s 
fees two gold mohurs. 
Suit dismissed. 


PUNJAB CHIEF COURT. 

Orvis Appean No, 948 or 1911, 
November 5, 1912. 
Present:—Mr. Justice Rattigan. 
PARTAPA AND orHers—PLAINTIRFS— 
PETITIONERS 
versus 
ATTAR SINGH AND OTHERS—DEFENDANT3— 
RESPONDENTS. 

Custom-—-Sale—Declaratory suit by reversioners—— 
Vendee not entitled to stand tn the shoes of the previ- 
ous mortgagee from whom he has redeemed. 

In suits by the reversionary heirs claiming a decla- 
ration that a certain sale is not binding sofar as they 
are concerned, the Court has to determine whether 
the sale is binding as such. Inall these cases tho 
fact that the vendee has paid off a prior mortgagee 
does not entitle him to urge against the reversioners 
that he oan retain the land during the life-time of tho 
alienor and can also stand in the shoes of the previ- 
ous mortgagee from whom he has redeemed. 


Rai Sahib Lala Sukh Dial, for the Peti- 
tioners. 

The Hon’ble R. B. Mr. Shadi Lal, for the 
Respondents. 

JUDGMENT.—Plaintiffs, the minor sons 
of one Tebl Singh, sued fora declaration 
that a sale of land effected by their father 
in favour of defendants was void as against 
their reversionary interests and should have 
no effect after the death of the vendor. The 
Courts below were agreed that the sale, as 
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such, could not ba upheld, buf at the sama 
time they found that the vendees had redsam- 
ed a prior mortgage on this same land an] had 
paid the sum of Rs. 4,720 tothe prior 
mortgagee, The first Couri granted plaintiffs a 
decree to the effect that they would bə entitled 
to get possession of the landindispate, upou the 
death of the alienor, on payment of Ra, 4,729 
to the vendess. The latter appealed to the 
Divisional Judgo who held that, as tho 
vendees had redeemed the prior mortgage, 
they now stood in the shoes of the prior mort- 
gagee, and that on the death of the vendor the 
reversioners must pay not merely the sum 
for which the land was redeemed but the fall 
sum which. would be payable by them on the 
footing of the mortgage, viz. the value of 
improvements and interest up to the time of 
obtaining possession. The learned Judge 
modified the decree accordingly. 


In my opinion this isan erroneous, and 
entirely novel, way of regarding a case of 
this kind. Jn suits, such as this, the 
reversionary heirs claim a declaration that a 
certain sale is not binding so far as they are 
concerned, and the Court then has to 
determine whether the saleis binding as 
such; and if it finds that part of the con- 
sideration was not for necessity, or has nob 
been actually paid, ib then procgeads to consider 
whether any part of the transaction between 
the vendor and the vendee should be upheld 
as against the reversionary heirs. If it finds 
that any part of the consideration was paid 
for necessity, the decree it passes is to the 
effect that the sale, as such, is not valid, but 
that such and such item was for necessary 
purposes and that the plaintiffs will be 
entitled to get possession at the proper time 
upon paymentof the amount of that item. 
In all these cases the fact that the vendea 
has paid off a prior mortgages does nob entitle 
him to urge against the reversioners that he 
can retain the land during the life-time of 
the alionor and can also stand in tha shoas of 
the previous mortgagee from whom.he has 
redeemed. 

I accordingly accept this patition and 
setting aside the dscree of the Divisional 
Judge, I rastore that of the Ooact of ficas 


‘instances. Respondents must pay costa ia this 


Court. 
Petition accepted 
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MAUNG LU GALE ©, KAUNG PO TERIN, 
LOWER BURMA OHIEF COURT. 
Seconp Crvit Appear No. 99 of 1911. 
November 26, 1912, 
Present:—Mr. Justice Parlett. 
MAUNG LU GALE—APPELLANT 
VETSUS 
MAUNG PO THEIN AND ANOTHER — 
RESPONDENTS. 

Dejamation— Damages—-Statements made to a Police 
Officer in the course of inguiries under preventive sec. 
tions of the Criminal Procedure Code—Qualified pri- 
vilege -Burden of  groof—Malice—Reasonable and 
probable cause. 

A Police Officer was making inqniries with a view 
to taking proceedings under the preventive sections of 
the Criminal Procedure Code, and the defendants 
were examined by him as witnesses in the course of 
those inquiries. At their conclusion the Officer asked 
them whether there were any other bad characters 
in their village, and in reply they made the statements 
against the plaintiff to the effect that he was a man 
of bad character and an associate of criminals. Plain- 
tiff, thereupon, brought a suit for damages for 
slander: . 

Held, (a) that it lay upon the defendants to prove 

that the occasion was privileged; 

(b) that the occasion was not absolutely privileged 
but it was one of qualified privilege; 

(c) that the defendants having proved the occasion 
to be a privileged one, it was then for the 
plaintiff to establish malice on their part; 

(d) that if he succeeded, it was still open to the de- 
fendants to show that their statements were 
true or that’ they believed them to be so, in 
other words, that they had reasonable and 
probable cause for making the statements 
‘they did. 

JUDGMENT.—Appellant brought a suit 
against the two respondents and another 
man for damages for slander, alleging that 
they falsely and malicionsly stated to a 
Police Officer that plaintiff was a man of bad 
character and an associate of criminals. 
The respondents pleaded that the statements 
were made in answer to the Polise Officer’s 
inquiries and were, therefore, privileged, and 
that they were not made maliciously. The 
Court fixed two preliminary issues—(1) 
Whether or aot a suit for damages will lie? 
aud (2) If so, can the plaintiff jointly sue 
the defendants. Having answered both 
issues in the affirmative, the Court framed 
two further issues, (8) Did the plaintiff lose 
his reputation by the act of the defendants? 
and(4) If so to how much compensation is the 
plaintiff entitled? In the result a decree was 
given for plaintiff for Rs. 500 and costs against 
the three defendants. On appeal the District 
_ Court dismissed the suit against all tne defend- 
ants. Plaintiff now appeals making only the 
first and second defendants respondents. The 
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grounds urged at the hearing were that the 
District Court should have re-settled the issues 
and remanded the case to the lower Court, as 
there was no issue asto the malice, or as to 
the truth of the slatement made by defendants 
or as to their having reasonable or probable 
cause for making them. 


Briefly the case isas tollows:—A Police 
Officer was making inquiries with a view to 
taking proceedings under ihe preventive 
sections of the Criminal Procedure Code and 
the respondents were examined by him as 
witnesses in the course of those inquiries. 
At their conclusion the officer asked them 
whetber there were any other . bad 
characters in their village and in reply 
they made the statemerts now complained 
of. The defendants urged that on the 
authority of Methuram Dass v. Jagganath 
Dass (1) their statements were absolutely 
privileged. In that case it was held that 
statements made in answer to a Police Officer 
conducting an investigation into the commis- 
sion of acrime under the Code of Criminal 
Procedure, 1882, are privileged. In the 
present instance the investigation was not 
into an offence, and was not being held under 
Chapter XIV of the Code, section 161 of 
which Las since been materially amended and 
therefore, the grounds on which the above, 
case was decided do not strictly apply. 
In my opinion the occasion was not absolutely 
privileged but was one of qualified privilege. 
The principle bas been thus stated by Lord 
Campbell, O. J., in Harrison v. Bush (2):—"A 
communication made bona fide upon any 
subject-matter in which the party com- 
municating has an interest, or in reference 
to which he has a duty, is privileged, if made 
to a person having a corresponding interest 
or duty, although it contain criminatory 
matter, which, without this privilege, would 
be slanderous and actionable.” and again by 
Lindley, L. J., in Stuart v. Bell (3) “The 
reason for holding any occasion privileged 
is common convenience and welfare of society.” 

There can be no doubt thatit was the 
Police Officer’s duty to ascertain the existence 
of any persons whom it was necessary in the 


(1) 280, 794. 

(2) (1856) 26 L. J. Q. B. 25; 6 BL & BL 344; 1 Jur, 
(x. 5.)846; 3 W.R. 474; 119 Eng. Rep. 509; 103 R.R, 507, 

(3) (1891) 20. B. 341 at p.346; 60 L, J. Q. B. 577; 
64 L. T, 633; 39 W. R. 612, 
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public interests to require to furnish security 
under the Criminal Procedure Code and 
equally it was defendants’ duty in the public 
interests to assist him by giving him informa- 
tion within their knowledge. I hold, therefore, 
that the occasion was one of qualified 
privilege. 

As soon as the Judge rules that the occasion 
is privileged, then, but not till then, it becomes 
material to inquire into the motives of the 
defendant and to ask whether he honestly 
believed in the truth of what he stated. 
[Odgers on Libel (5th Edition, 1911) p. 251.1 

Tt was laid down by Lord Esher, M. R, in 
Hebditch v. MacIlwatne (5) that “It is for the 
defendant to prove that the occasion was 
privileged. If the defendant does so, the 
burden of showing actual malice is cast upon 
the plaintiff, but, unless the defendant does 
so, the plaintiff is not called upon to prove 
actual malice.” The following extracts -from 
the work of the learned author quoted above 

[Odgers on Libel (5th Edition 1911) pp. 361 
to 365] are also pertinent to the present case. 
‘The mere fact that the words are now proved 
or admitted to be false is no evidence of malice, 
unless evidence be also given by the plaintiff to 
show that the defendant knew they were false 
at the time of publication.’ As regards answers 
to inquiries he writes ‘Every answer given by 
the defendant toany one who has an interest in 
the matter and, therefore, a right to ask for 
the information is privileged. But, of course, 
the defendant must honestly believe in the 
truth of the charge he makes at the time he 
makes it, And this implies that he must 
have some ground for the assertion. It need 

“not be a conclusive or convincing ground, but 
no charge should ever be made recklessly and 
wantonly, even in confidence, 

As regards communications imputing 
crime or misconduct in others he writes— 
‘Such accusations must always be made in 
the horest desire to promote the ends of 
justice, and not with any spiteful or mali- 
cious feeling against the person accused, nor 
with the purpose of obtaining any indirect 
advantage to the accuser. Nor should serious 
accusations be made recklessly or wantonly, 
they must always be warranted by some 
circumstances reasonably arousing suspicion.’ 

Applying these principles to the present 


case, it lay upon the defendants to prove 
(5) (1894) 2 Q. B. 54at p. 58; 63 L. J. Q, B. 587; 9 
R, 452; 70 L. T, 826; 42 W. R, 422; 58 J. P. 620. 
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that the occasion was privileged. This they 
have done, and it was then for the plaintiff to 
establish malica on their part, and if he 
succeeded it was still open bo the defendants 
to show that their statemants were true 
Certain 
evidence given for plaintiff does indeed 
indicate malice on the defendants’ part but 
as there was no issue upon the point it cannot 
be held that he had an opportunity of prov- 
ing it. Neither had defendants an oppor- 
tunity of substantiating their statements, or 
their grounds for making them. 

Under ralo 25 of Order XLI, I frams tha 
following issues and refer them for trial to 
the Court of first instanca, which shall 
proceed to try them and return the evidenca 
with its findings thereon and the reasona 
therefor: 

(1) Did Mg. Po Thein or Mg. Ba 
Yin make the alleged slanderous statements 
to the Police Officer maliciously? 

(2) Are those statements trus? 

(3) Had Mg. Po ‘Thein or Mz. Ba Yin 
reasonable and probable grounds for making 
them? ` 

FINAL JUDGMENT.—The further evi- 
dence and findings have been received and 
neither side appeared to bə heard again. I 
have read the evidence and accept the find- 
ings that appellant failed to prove malice and 
that respondents had reasonable and probable 
cause for making the statements they did. 
The appeal is, therefore, dismissed with costs, 
Advocate’s fees two gold mohurs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. P 
Second Crvin Appsat No. 1236 or 1911. 
June 30, 1913. 
Present: —Mr. Justice Agnew and 
Mr. Jastice Shadi Lal. 
Musammat BASSO—Daranpant—AvPELLANt 
versug 
MIR MUHAMMAD. AND ANOTHI2— 
PLAISTIFF3 AND OTHA8S—DeFrenpantsi— 


RESPONDENTS. 
Estoppel—Morigage-deed —Mortgagee describing hima 


self owner—Person signing and declaring he has no 


objection to the mortgage estopped from asserting his 
own right even against subsequent mortgagee undertake 
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ing to pay the first mortgage—Transfer of Property Act 
{IV of 1882), 3. 4L—Pronsiples followed in the Punjab. 

Whera in a registered mortgaga-dsed, the morb- 
gagor describad himself as the owner of the property 
mortgaged, and in the dzed is waa distinstly stated 
and the statement was attested by B. that B. had no 
objection to the mortgaga and subsequently a second 
mortgage was eff3cted in favour of third parties who 
wore to pay off the first mortgage: 

Held, that B. was estopped from asserting his own 
interest in the property as against the second mort- 
gagaes. z 

An act miy involve, and amount to, a distirct de- 
claration which may create anestoppel So, if a man 
take an'active part in carrying out a mortgage on 
behalf of another, as by signing the deed, his acts 
may amo nt to a declaration of the validity of tke 
mortgage as against any claim but his own. 

Sarat Chunder Dey v. Gopal Chunder Taha, 19 I. A. 
203 at pp. 212, 213; 20 C. 295, referred to. 

The principles of section 41, Transfer of Property 
Act, followed. - ; 

Seoond appeal from the decree of the 
Additional Divisional Judge, Amritsar Divi- 
sion at Jullandur, dated the llth August 
1911, affirming that of the Subordinate Judge, 
second class, Amritsar, dated the 24th May 
1910, decreeing the claim. 

. Sheikh Umar Bakhsh, for Khawaja Kamal. 
ud-Din, for the Appallant. 

Messrs. Fuzl-¢d-Hussain and Duni Ohand, for 
`- the Respondents. 

JODGMENT.—The facts are given in the 
judgment of the learned Divisional Judge. 


Wife—=Monammapd BAKHSH —Musammat Basso 


. Shah Din. Abdul Rahman. 


After the death of Muhammad Bakhsh, 
Shah Din, his son, by aregistered deed, dated 
30ih January 1894 released his rights in the 
house in suit for a consideration of Rs. 490 
in favour cf his step-mother, Mussamnat 
Basso, and his half brother, Abdul Rahman. 

Next, on 4th July 1905, Abdul Rahaman 
mortgaged the housa to Thakar Singh, de- 
. fendant, for Rs. 1,300. Ia this mortgage- 
deed Abdul Rahman describes himself as the 
owner of the house and in the deed it is 
distinctly stated, and the statement is attest- 
ed by Musammat Basso that, Basso had no 
objection to the mortgage. The words are:— 

“Aur Mussamm1at Basso walidt hakiki 
apne alabd rahnnamah haza ki hashia par 
mujh rahin ne karadi hat: Us ko bhi is rahns 
namah pir kot uzr nain hat,” 


Next, by deed of 12th June 1907 Abdal 
_ Rahman mortgaged the same house to Mir 
Muhammad and Jalal Din, plaintiffs-respond- 
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ents for Rs. 3,800, In thas mortgage-deed 
part of the consideration is recited as 
Rs. 1,300 dae to the first mortgagee, Thakar 
Singh. 

The suié is for declaration that the house 
so mortgaged to the plaintiffs-respondents is 
only liable to attachment and sale at the 
instance of the first mortgagee on a money- 
decree subject to the mortgage rights of the 
second and of the first mortgagees. Musam-. 
mat Basso, defendant-appellant, pleads that 
the sale must be subject to her own rights, 
as part owner and to her claim for dower. 
The points which have been argued before 
us are; ~ 

(i). What is the extent of the interest of 


` Musammat Basso, defendant-appellant, as part 


owner and whatis the amount of her dower 
if it is to be made a charge on the estate of 
her husband? 

(2). "Is Musammat Basso estopped by: her 
conduct in regard to the mortgage pf 4th 
July 1905 to Thakar Singh, defendant No, 1, 
from raising the plea that the sale can only 
take place subject to her rights of part 
ownership and her right to dower? 

After hearing Oounsel we are of opinion 
that it is not necessary for the purposes of 
this appeal to determine the share to which 
Musammat Basso is under the Muhammadan 
Law entitled to lay claim. Nor is it neces- 
sary to find as to the sum to which she may 
be entitled as Customary Dower (mehr-ul- 
misl.) 

The appeal can be decided on the second of 
the two points stated above. 


We are clear that the words used in the 
first mortgage-deed in favour of Thakar 
Singh, dated 4th July 1905, purport to be a 
declaration by Musammct Basso that she 
had no interest in the house then mortgaged 
which might stand in the way of the then 
mortgagee Thakar Singh. The point for 
decision then is whether, with reference to 
section 115, Indian Evidence Act, Musammat 
Basso, appellant, by such declaration inten- 
tionally permitted the second mortgagees, 
now plaintiffs-respondents, to believe that she 
did not intend to assert whatever rights she 
possessed and so induced them to take the 
second mortgage of 12th Jane 1907. The 
view of the learned Divisional Judge is 
contained in the following passage of his 
jadgment: 
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“Her attestation of the first deed, in which 
her rights were so clearly negatived, was, I 
make no doubt, deliberate, and I think she 
must be taken to have intended the conse- 
quences which naturally flowed from that act. 
The deed to become effective had to be 
registered, and, therefore, to become publie, 
and there can be no doubt that plaintiffs 
{second mortgagees) would not bave taken a 
mortgage of the whole house, without adding 
Musammat Basso as mortgagor, unless they 
had been induced to doso by her previous 
renunciation that she had given up all her 
rights.” 

The difficulty, of course, is that Musammat 
Basso was not directly a party to the second 
mortgage. The form of the declaration or 
representation, however, which creates an 
estoppel is immaterial. There is no neces- 
sity for any express verbal statement. An 
act may involve and amount fo a distinct 
declaration which may create an estoppel. So, 
if man take an active part in carrying ont 
a mortgage on behalf of another, as by sign- 
ing the deed, his acta may amount to a 
declaration of the validity of the mortgage 
as against any claim but his own. Sarat 
Chunder Dey v. Gopal Ohunder Laha (1). 

In the present case there can be no 
question but that the second mortgagees had 
full knowledge of the terms of the first 
mortgage and proceeded on those terms, 
Apart from the fact that the undertaking to 
pay off the first mortgage is one item of 
consideration _ set forth in the second 
mortgage, the latter contains a full re- 

‘cital of past transactions governing the 
history of the property, and there can 
be uo doubt that the second mortgagees 
proceeded on the assurance of Musammat 
Basso that she did not intend to assert 
her rights. The first mortgage was regis- 
tered, and without going into the vexed 
question as to how far registration is notice 
of an inecnmbrance 
is clear that the transaction was public 
and that the act of Musammat Basso was 
intended to assure the first incumbrancer 
that her interest was no burden on the 
‘property. And her act must be held to have 
been in intention what it proved in con- 
sequence, a declaration to subsequent in- 
cumbrancers who took in good faith, that 


(1) 19 I. A, 2C8 at pp. 212, 218; 20 O. 286, 
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the property was unincumbered so far as 
she was concerned. It is clear then that 
the Divisional Judge was right in holding 
that the appellant is estopped from asserting 
her own interest in the property as azainst 
the second mortgagees. We are confirmed 
in this view by a cousideration of section 41 
of the Transfer of Property Act, the pro- 
visions of which are founded on equity 
and may be followed in this Provinco, Ib 
is clear that with the express consent of 
Musammat Basso, Abdul Rahman is tha 
ostensible owner of this house aud has 
transferred the same for consideration. It 
is further clear that the transferees, the 
second mortgagees, have acted in good faith 
and after taking reasonable care to ascertain 
that Abdul Rahman had power to make 


` the transfer, the transfer by mortgage is mot, 


therefore, voidable on the ground that Abdul 
Rahman bad no authority to make it. The 
principle upon which this section proceeds 
is explained by their Lordships of the Privy 
Council in Ramcoomar Koondoo v. Maria 
M’ Queen (2) followed in Mahomed Mozuffer 
Hossein v. Kishori Mohun Roy (8). 

Proceeding on this principle ib is clear 
that Musammat Basso cannot be permitted 
to even partially avoid the full mortgage 
of the plaintiffs-respondents, the second 
mortgagees, by setting up a title in part of 
the property mortgaged after giving express 
consent to the ostensible owner to transfer 
the same for consideration. Her consent 
was, we hold, a consent to the first mortgage 
with all its legal incidents including the 
right of redemption. And ifin the exercise 
of this last right the mortgagor induced 
third parties to redeem by including the 
sum due on the first mortgage in the ern- 
sideration of the subsequent mortgage, she 
cannot in equity as aguiinst the second 
mortgagees claim to avoid, even partially, 
the second incumbrance created on the 
strength of her consent to the first incum- 
brance. 

For these reasons wa agrees with the 
order of the lower Appellate Court granting 
the plaintiffe-respondents a decree for the 
declaration for which they prayed and we 
dismiss the appeal with costs. 

Appeal dismise?, 

(2)11B. L. R. 46 at p.53; 18 W. R. 166; L. R. 


I. A. Sup. Vol. 40, | 
(3) 22 I. A, 129; 220, 909. 
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CALCUTTA HIGH COURT. 
Seconp Civit Appeat No. 2047 or 1910. 
April 4, 1913. 
Present:—Mr. Justice Chapman and 
Mr. Justice Newbould. 

NAYAN SINGH-—PLAINTIFF-- 
APPELLANT 
versus 

AJIT LAL-—-J)EFENDANT — RES?ONDENZ. 

Chota Nagpur Tenancy Act (VI B. C. of 1908), ss. 59, 

_79—Lease of permanent tenure —Stipulation of cancel- 
lation of lease for non-payment of rent, whether valid— 
Practice—Second appeal—Lease not printed in paper- 
book— Understanding that there was such stipulation. 

A stipulation in a lease creating a permanent ten- 
ure to the effect that the lease shall be cancelled in 
the case of non-payment of rent, is a valid stipulation 
under the provisions of the Chota Nagpur Tenancy 
Act of 1908. Sections 59 and 79 of the Act do not 
apply to the oase of a permanent tenure. 

. Where in both the Courts below, the parties pro- 
eeeded upon the understanding that there was such a 
stipulation in the lease, the High Court can go into 
the question even if the lease is not printed in the 
paper-book. 

Appeal from the decree of the Judicial. 
Commissioner of Chota Nagpur, dated March 
830sh, 1910, confirming that of the Munsif of 
Hazaribagh, dated September 11th, 1909. 

Babu Bro-o Lal Ohakravarti for Babu Lalit 
Mohan Mukherjee, for the Appellant. 

Babu Naresh Ohandra Sinha, for the Re- 


spondent. 


JUDGMENT.—The learned Judicial Com- 
missioner of Chota Nagpur has held in this 
case that a stipulation ina lease creating a 
permanent tenure to the effect that the lease 
shall be cancelled in the case of non-payment 
of rent is a void stipulation under the pro- 
visions of the Chota Nagpur Tenancy Act. 
The question arose with reference to a decree 
for arrears of rent of the tenure, and the 
plaintifi’s prayer efor the ejectment of the 
tenure-holder in default of payment has been 
refused. The plaintiff has appealed. 

The respondent has argued that itis un. 
necessary for us to go into the question, 
because the rent has already heen paid. 
This does not appear to be admitted by the 
appellant, and in any event the point at 
issue between the parties is an important 
one having regard to the possibility of 
future default. We are of opinion that the 
question must be decided. The respondent 
has also argned that itis not open to us to 
go into the question, because the lease has 
not been printed in the appellant’s paper- 
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book. But we find that in both the Courts 
below the parties proceeded upon the under- 
standing that there was such a stipulation 
in the lease, and it would not be fair to the 
appellant now to debar bim from arguing the 
point. 


The sections of the Chota Nagpur Tenancy 
Act which we have to interpret are sec- 
tions 59 and 79. Section 59 deals with the 
ejectment of atenure-holder and the can- 
cellation of his lease for arrears. The effect 
of the opening words of the section is that 
the section deals only with the case of tenure- 
holders not having a permanent or transfer- 
able interest in the land. The result, in onr 
opinion, is that the section does not deal 
either affirmatively or negatively with the 
rights of a permanent tenure-holder. The 
result is that the rights of a permanent 
tenure-holder are merely left unprovided for 
so far as the question of ejectment is oon- 
cerned. Bearing this in mind it is, we 
think, clear that the provisions in section 79 
to the effect that nothing in any contract 
between the landlord and tenant shall en- 
title a landlord to ejecta tenant otherwise 
than in accordanca with the provisions of 
this Act do not apply tothe case of a per- 
manent tenure-holder; for as we have said 
there is no provision in the Act on the 
subject. This view of section 79 is con- 
firmed if the matter is gone into in greater 
detail. In section 4 of the Act the tenants 
with which the Act deals are divided into four 
classes, tenure-holders, raz¢yats, under-ratyats 
and mundari khunt kathidars. The ratyats 
are sub-divided into three classes. With 
regard to the lowest class of all under-ratyats 
the Act is entirely silent upon the subject 
of ejactment. Now the policy of the tenancy 
law in this country is to protect under-radyats 
less than tenants of any other class: yet if 
the view takea by ‘the learned Judicial 
Commissioner is correct ths result would ba 
that because there is no provision in the Act 
for the ejectment of under raty tis, therefore, 
the provisions in section 79 (1) (v) mean that 
thera can be no contract batveen a raiyat and 
an under-razyaé in the matter of ejectment, 
This would be unreasonable. Is carnot hava | 
been the intention of the Act to lay down 
that as between an under-raryat and razyat, the 
relations between whom have in every other 
Tenancy Act so far as contract is concerned 
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been left entirely open, the rights to con- 
tract in the matter of ejectment should 
suddenly for no reason be put an end to. 
The considerations which govern the case 
of an under-ratyat must be applied to the case 
of permanent tenure-holder and we are con- 
firmed in our view that if there is no 
provision in the Act on the subject of eject- 
ment of permanent tenure-holders, then 
section 79 (1) (e) has ho application. In 
the case of occupancy ratyats and non- 
occupancy razyats there are in section 
22 and section 44 express negative pro- 
visions that they shall not be liable to 
ejectment except under conditions laid down 
in those sections; while in the case of 
permanent tenure-holder not only there is 
no such express negative provision, there is 
no provision at all. On the contrary the 
section of the Bengal Tenancy Act, namely, 
section 65 in which there was an express 
negative provision on the subject has been 
omitted. Our view is further confirmed by 
the decisions under Act X of 1859. We 
need refer only to the case of Buloram Doss 
v. Jogendro Nath Mullick (1) in which it 
was laid down that the liability to eject- 
ment of the holder of a mokurari istum- 
-rari ijara is to be determined by the con- 
dition of his lease and not by the provisions 
of Act X of 1859. There can be no doubt 
that the law in Chota Nagpur on the subject 
bafore the passing of the present Act of 1908 
was the same as under the Act of 1859. If 
it was the intention to change the law on 
the subject that intention would have been 
more clearly expressed. The wording of 
section 53 would not have been left un- 
alterad. We are of opinion, therefore, that 
the decision of the first Court of Appeal 
cannot be supported. 

The appeal is allowed. We direct that 
there be added to the decree a direction that 
in default of payment of the rent due the 
defendant shall be liable to ejectment. .The 
direction must be in the terms of the stipu- 
lation of the lease. 

The appellant is entitled to his oosta in 
this Court and in the lower Appellate Court. 


Appeal allowed. 
(1) 19 W. R. 349, i 
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PUNJAB CHIEF COURT. 

Secoyp Civit Appear No. 854 or 1910. 
November.5, 1912. 
Present:—Mr. Justice Raitigau. 

Gosain SANT DAS—-PLATNTIFR— APPRL- 
LANT 
versus 
Musammat RAM BAT AND ANITHER— 
DEFENDANTS—RESPONDENTA, 

Wakf —Dedication ~Queation of fact—Religious or 
charitable purpose—Property used for teaching of girls, 
preaching of sermons and entertainment of holy men -— 
House taken in mortgage—Wakd, 

A house was called a dharamsala, and had been used 

for the purpose of teaching girls, tho preaching of 
sermons, and the occasional entertainment of holy men. 

Another house was taken in mortgage as an adjanct 
to the other house and was used for dharamsala pur- 
poses: 

Held, that the question whether a particular pro- 
perty has been dedicated to publio, religious or charic- 
able uses is not a question of Anglo-Indian Law to bo 
decided in accordance with the principles laid down 
in English authorities, but a question of fact, pnre and 
simple and to be decided according to the feelings 
and sentiments of the religious community to which 
the parties belong. 

Thot the houses were dedicated to religious or 
charitable uses. 

That the fact of the precarious tenure of the house 
taken in mortgage was immaterial. 

Second appeal from the dacreea of the 
Divisional Judge, Shahpar Division, dated 
the lst June 1910. 

Rai Sahib Pandit Sheo Narain, for the 
Appellant, 

Lala Lajpat Rat, for the Respondents. 

JUDGMENT.-—The facts are stated in the 
judgments of the Courts below and I need 
not repeat them. The main point at issue 
between the parties is, whether it was com- 
potent to Musimmat Ram Davi (an old woman 
of about S0 years of age at the time) to make 
a gift of houses Nos. l and 2 to the plaintiff, 
Gosain Sant Das, a Gosain by caste. The 
gift was made by two deeds, dated the 30:h 
January 1903 and duly registered on tha 
4th February 1903. Defendant No. 1 Musam- 
mat Ram Bai, alleges herself to ba the cheli 
or disciple of Musammat Ram Davi, and she 
js admittedly in possession of the two houses. 
In answer tothe claim she pleads, (1) that 
the said houses were used as a dharamsilı 
and were dedicated to the public for religi- 
ous purposes and that if was not within the 
power of Musammat Ram Devi to give them 
in absolute ownership to the plaintiff; and 
(2) that in any event the gift was induced by 
undue influence and was, therefore, void. 
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The Judges who presided, respectively, 
over the lower Courts were Hindu gentlemen 
of experience and they’ were both agreed that 
house No. 1 was a dharamsala in the usual 
acceptation of that term among Hindus, 
and that Musammat Ram Devi (who was ad- 
mittedly a sıdhni and ascetic) had no power 
to make a gift of it to the plaintiff for his 
own private purpcses. 

They differed with regard to the gift of 
house No. 2, of which Musammat Ram Devi 
was merely a mortgagee. The Munsif was 
of opinion that the old lady had bought 
these mortgagee-rights out of her own savings, 
and that ib was within her power to alierate 
it to any one. He also found that no undue 
influence had been exercised by plaintiff over 
her, andas a result he granted plaintiff a 
decree for possession of this house with half 
costs, his claim to the other house being 
dismissed. 

Both parties appealed to the Divisional 
Judge (Rai Sahib Bhagat Narayan Das) 
who after full consideration of all the facts 
and the arguments urged before him, con- 
curred with the Munsif’s findings as to horse 
No. 1 but differed from his findings as to house 
No. 2 and as to the plea of undus influence, 
He accordingly accepted the appeal of de- 
fendant and rejected that of the plaintiff, 
with the result that the latter’s claim was 
dismissed in its entirety, with costs. 

Plaintiff has preferred a further appeal to 
this Court and I have heard lengthy argu- 
ments on both sides. 

After giving every consideration to Mr, 
Sheo Narain’s contentions on behalf of his 
client, I can see no justification for differing 
from the concurrent finding of the Courts 
below with regard to house No. 1. The 
learned Advocate argued thatthe point at 
issue was not one of fact, but of law, and 
that there was on the records no proof that 
house No.1 had ever been dedicated to 
public, religious or charitable uses, and that 
the use to which it had been put during 
the life-time of Musammat Ram Davi was 
quite compatible with the plaintiff’s conten- 
tion that it remained her private property. 
The house was, no doubt, called a dharamsila 
and it had been used for the purpose of teach- 
ing girls, the preaching of sermons and the 
occasional entertainment of holy men, but 
(according to Mr. Sheo Narain) such uses did 
not necessarily lead to the inference that the 
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house had been dedicated to public, religious 
or charitable uses. 

I confess I am not able to agree with the 
learned Advocate that a question of this 
kind is one of Anglo-Indian Law and to be 
decided in accordance with the principles 
laid down in English authorites, as to what 
amounts to a dedication to the public. On the 
contrary, I think, it is a question of fact, pure 
and simple, and to be decided according to the 
feelings and sentiments of the religious com- 
munity to which the parties belong. Put in 
another form, the question would be, was the 
house used for such purposes that Hindus 
would regard it as having been dedicated 
to religious or charitable uses? And in 
answering this question I have the very 
great advantage of having before me the 
clear and definite opinions of two Hindu 
Judicial Officers of unquestioned impartiality 
and great experience. They are both satisfied 
that the house must, on the evidence, be 
regarded as having been so dedicated, and I 
personally have no hesitation, as an independ- 
ent person, in accepting their conclusions, 
which appear to me to be sound and reason- 
able. 

As regards house No. 2 (in which the 
donor had merely mortgagee-rights), Lcon- ` 
fess the case is not so clear, but Lam not 
satisfied that the Divisional Judge’s views are 
incorrect. As he says, this house was 
probably acquired as an adjunct to the other 
house. It was certainly used for dharamsala 
purposes and though Musammat Ram Devi's 
tenure of it was precarious, there is nothing 
unreasonable in the supposition that it was 
to be used for such purposes as long as it 
remained in her hands, It was at all events 
for the appellant, to satisfy me that the find- 
ing upon this point of the Divisional Judge 
was erroneous, and this he certainly has not 
succeeded in doing. 

Mr. Sheo Narain made much of the fact 
that Masammat Ram Devi by making a gift 
of the two houses to the plaintiff (with fall 
power of alienation and enjoyment) had 
indicated strongly her own views as to the 
nature of the property. Now, I am not 
prepared to say that ib was opan to tha 
defendant (whois nob the natural heir of 
the deceased) to object to the gift on 
the ground that it had basen induced by 
the exercise of undue influence, buat [ 
am quite clear in my own mind that 
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such influence was in fact exercised over an 
old lady who was in her second childhood, 
and I am not, therefore, impressed with the 
argument that her own act shows that she 
regarded the houses as her own private 
property. In my opinion appellant has 
entirely failed to show that the findings 
of the Divisional Judge are wrong and I, 
therefore, dismiss this appeal with costs. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civin Apreat No. 454 or 1912. 
June 26, 1913. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
LADHA -—DereNDANT— APPELLANT 

: versus 
Musammat KARMBIBI—Ptaintirs— 
RESPONDENT. 

Maintenance—Widow of grandson—Justice, equity, 
and good conscience—Right to be maintained by hus- 
band’s grandfather—If remains unmarried and in the 
tamily dwelling house. 

The widow of a grandson is entitled to be main- 
tained by her husband’s grandfather so long as she 
romains unmarried and lives in the house where she 
‘lived with her deceased husband. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore Division, 
dated the 27th February 1912, reversing 
that of the Subordinate Judge, lsb class, 
dated the 24th April 1911, dismissing plaint- 
iff’s claim. 

Chaudhri Nabi Bakhsh, for the Appellant. 

Pandit Jawala Pershad, for the Respond- 
ent. 

JUDGMENT,.—The pedigres-table of the 
parties to this appeal is as follows: — 


LADHA —(Defondant-Appellant) 
Karam Tlahi, (deceased) 
| 


Nur Din, deceased 
== Musa umat Karm 
Bibi,—Plaintiff- 
Respondent 


Ali Muhammad, 
minor. 


Musammat Sardaro, 
minor. 


Plaintiff is thus the widow of a pre- 
deceased grandson and claimed maintenancs 
for herself and her minor daughter from 
Ladha, grandfather of her husband. 
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The first Court dismissed the claim on the 
ground that plaintif had not proved any 
custom entitling her to maintenance. The 
learned Divisional Judge on appeal finding 
that there was no provision in the Customary 
Law orin Muhammadan Law dealing with 
the question, held that the case must be 
decided in accordance with ‘justice, equity 
and good conscience’ as laid down in section 6 
of Act IV of 1572. He held that in equity 
Ladha, as holding the estate ont of which, 
had Nur Din been alive, the maintenance of 
his wife and daughter would have been 
drawn, was bound to maintain them now 
that Nur Din was dead. He, therefore, gave 
plaintif a decree for Rs. 15 per mensem 
viz., “Rs. 10 for plaintiff herself until death 
or marriage and Rs. 5 for her daughter until 
marriage. 

Defendant has lodged a second appeal to 
this Court. 

There is no direct authority on the point 
doubtless, because 

(1) such a case rarely arises, 

(29) where a widow is left in such circum. 
stances she is maintained, as a matter of 
course, 80 long as she lives as a widow in the 
family of her deceased husband. 

The right of the widow of a predeceased 
son has, so faras we are aware, never been 
challenged thongh her right to inherit in 
the place of her husband has been frequently 
disputed, see Chet Singh v. Ratan Kaur (1), 
Teja Singh v. Musammat Atri (2) and Sohna 
v. Musammat Bhigo (8). 

After giving our careful consideration to 
the matier we have no doubt that plaintiff 
is entitled to receive maintenance from 
Ladha so long as she remains unmarried and 
lives in the house where she lived with her 
husband, Nur Din. In Teja Singh v. Musam- 
mat Atri (2) atp. 446 of the Record we 
find the following: 


“The family land is held by the male 
members of the family, who are all of one 
got, and the ordinary right of a female member 
of the house-hold of a land-holder, whether 
she is a daughter, and, therefore, of the same 
got, oris a wife or widow of a member of 
the family, and, therefore, of a different got, 
is to be maintained by the persons who hold 


(1) 93 P. R. 1891. 
(2) 115 P. R. 1893. 
(3) 50 P. R. 1897. 
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the family land so long as she remains in 
the family dwelling.” We consider, the above 
is a sound principle to go on. The widow 
of a grandson is, undoubtedly, a widow ofa 
member of the family and as such is entitled 
to maintenance, and to hold the contrary 
would be, in our opinion, repugnant to the 
feelings of the people of the country, and 
quite opposed to justice and equity. 

The sixth issue as struck by the first Court 
was whether Musummat Karm Bibi had con- 
tracted nikah with one Moti. 

No finding was come to on this issue by 
. the first Court as it dismissed the suit on 
other grounds. The point has not been ad- 
verted to by the Divisional Judge at all and 
‘we may, therefore, take it thatit was not 
argued before him. It has not been raised in 
the grounds of appeal in this Court, and we, 
therefore, cannot allow it to ba raised in 
argument before us, 

We are, however, of opinion that the amount 
of maintenance awarded is too high. 
pays only Rs. 91 a year as land revenue and 
if we consider this to be 1/5th of his gross in- 
come, his net income would not exceed 
Rs. 860 per annum. Hehas to maintain 
himself, the widow of Karam Ilahi, and the 
minor Ali Muhammad, and we do not think 
he could possibly afford to give plaintiff 
Rs. 180 a year as separate maintenance. 

We think a maintenance of Rs. 8 per 
mensem (viz., Rs. 5 for plaintiff and Rs. 3 for 
her daughter) will suffice; we accept the 
appeal and modify the decree accordingly, 
and we further make it conditional upon 
plaintiff conlinuing to occupy the house of 
Nar Din or other suitable house assigned her 
by Ladha. 

We leave the parties to bear their own 
cosis in this Courtand the order of the 
lower Appellate Court as to costs will stand. 

Apreal accepted; 
Decree modified. 


Ladha 


CALCUTTA HIGH COURT. 
Second Civiu APPrAL No. 2528 or 1910. 
April 17, 1918, * 
Present: —Justice Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beacheroft. i 


RAM CHANDRA BHANJ DEO—Darenp- 
ANT— APPELLANT 
versus 


NANDA NANDANANANDA DEB— 


PGAINTIFF— RESPONDENT. 

Rengal Tenancy Act (VIII of 1885), 5. 106, scope of 
— Question of title between rival proprietors— Question 
of possession. 

Under section 106 of the Bengal Tenancy Act, the 
Court cannot determine the question of title between 
rival proprietors, à 

In a suit under that section the case of the plaintiff 
is that though he is in possession of the land in snit 
which is comprised in his Mauza, it has been erro» 
neously declared by the Settlement Officer to be in the 
possession of the defendant as included in his Mauza. 
The Courts below have investigated the question of 
title and given a decree to the plaintiff, but upon the 


- question of possession, they have not recorded any 


clear finding: 

Held, that the Courts below have misapprehended 
the scope of the investigation under section 106 of the 
Bengal Tenancy Act, that they were not competent to 
decide the question of title and they left undecided 
the only question they were competent to investigate, 
namely, the question of present possession. 

Padmalav v. Lukmi Rani, 12 0. W. N. 8, followed, 

The question of title is open for examination in a 
civil suit. 

Golab Missir v. Kalanand Singh, 6 Ind. Cas, 217;° 
120 L.J. 107; 14 0. W. N. 884; Pandab Dowart Das 
v. Ananda Kishun Chakravarty, 7 Ind. Cas. 
102; 14 ©. W.N. 897; 12 C. L.J. 195; Muktinath 
v. Rameshur Singh, 7 Ind. Cas, 340; 15 C. W. N. 57 
and Kali Sundari v. Girjia Sanker, 11 Ind. Cas. 184; 
15 CO, W. N. 974, relied upon. 

Appeal from the decree of the Special 
Judge of Midnapur, dated March Ist, 1910, 
confirming that of the Assistant Settlement 
Officer Midnapur, dated January 11th, 1909. 

Mr. H. N. Sen, Counsel, and Babu Jnanendra 
Nath Sarkar, for the Appellant. 

Babu Jyotis Ohandra Hazra, 


spondent. 


JU DGMENT,—This is an appeal on behalf 
of the first defendant in a suit instituted by 
the plaintiff-respondent under section 106 of 
the Bengal Tenancy Act. The case-for the 
plaintiff is that the disputed lands are com- 
prised in his Mauza Taka Bakra, Towzi No. 
1980, and that though he is in possession 
thereof, they have been erroneously declared 
by ihe Settlement Officer to be in the posses- 
sion of the first defendant as included in hig 
Mauza Nayabushan, Towzi No. 1981. The 


for the Re. 
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Courts below have investigated the question of 
title and beld that the disputed lands form 
part of the Mauza of which the plaintiff is the 
proprietor; but upon the question of possession, 
they have not recorded any clear finding. The 
occupants of the lands are the second and the 
sixth defendants: and it has not been found by 
either Court whether they held as tenants 
under the plaintiff or the first defendant, 
Notwithstanding the absence of such a 
finding the Courts below have made a decree 
in favour of the plaintiff. 

In support of the present appeal by the 
first defendant, it has been contended, on 
the authority of the decision in Padmalav v. 
Lukmi Rant (1), that the Courts below 
have misapprehended the scope of the 
investigation under section 106 of the Bengal 
Tenancy Act, that they have determined the 
question of title between rival proprietors 
which they were not competent to decide in 


a suit instituted under that section and that- 


they have left undecided the only question 
they were competent to investigate, namely, 
the question of present possession. In our 
opinion this contention is well-founded and 
must prevail, 

Oa behalf of the respondent the decision 
in Padmalav v. Lukmi Rani (1) has been 
criticised and it has been suggested that the 
matter should be referred to a Full Bench for 
decision. We are of opinion that no ground 
has been established for such reference. Mr. 
Justice Woodroffe in the case mentioned held 
that in a suit under section 106 of the Bengal 
Tenancy Aci the question to be investigated 
is one of possession of the disputed land 
and that the plaintiff is entitled to have the 
record corrected in accordance with such 
possession. Mr. Justices Coxe held that in 
a proceeding under the Bengal Tenancy Act 
no question of title between rival proprietors, 
considered merely as proprietors, can legiti- 

- mately arise. The statute deals with the 
relations of landlords and tenants, and ib is 
no part of its purpose to regulate disputes 
between rival proprietors, except in so far 
as such disputes affect their relations with 
their tenants. We entirely agrea in the 
view taken by Mr. Justice Coxe that the 
Revenne Officer, in deciding disputes between 
rival proprietor under section 106 of the 
Bengal Tenancy Act, is confined to the 


question of possession alone, We are of 
(1) 12.0. W, N. 8, 
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opinion that this is the correct exposition of 
the law, and we would ourselves have in- 
dependently adopted the same view, even if 
the point had not been previously decided 
in Padmalay v. Lukmi Rani(1). The decisions 
in Gulab Misser v. Kalanand Singh (2), 
Pandab Dowari Das v. Ananda Kishen Chakra. 
varti (3), Mukitnath v. Rameshur Singh (4) 
and Kalk Sundari vy, Girtju Sanner (5), 
which recognise the priuciple that the 
question of title is open for examination 
in a civil suit, lead to the same conclusion, 
In this view it is clear that the decision 
of the Special Judge cannot be supported. 

The result is that this appeal is allowed, 
the decree of the Special Judge set aside 
and the case remanded to him in order 
that he may determine upon the evidence 
on the record whether the plaintiff or the 
first defendant was in possession of the 
disputed land through their tenants who 
are parties defendants to the suit. As the 
object of the suit is to have the record as 
finally published amended, the question of 
possession must necessarily be considered 
from the standpoint, whether the record as 
finally published is correct. The costs of this 
appeal will abide the result, 


Appeal allowed; Oase remanded. 
(2) 6 Ind. Cas. 217; 140. W. N. 884; 120.L. J. 
107 


(3) 7 Ind. Cas. 102; 14 O. W. N. 897 12 0. L. J. 


` 195. 


(4)7 Ind. Cas. 349; 15 C. W. N. 57. 
(5) 11 Ind. Cas. 184; 15 O. W. N. 974. 





` PUNJAB CHIEF COURT. 
Second Crvis Appran No, 1304 or 1911, 
November 6, 1912. 

Present: -Mr, Justice Ratligan. 
ARJAN DAS— DEFINDANT—ÅPPELLANT 
TETSUS 
HAKIM RAL AND ANOTHER— PLAINTIFFS — 
RESPONDENTS. 

Vendor and Purcharer—Interest —Ruqqa promising 
to pay amount mentioning no interest nor interesi 
demande before swit—No interest recoverable — 
Agreement between mortgagor and mortgagee amounting 
to virtual sale—Vendor’s charge upon property for 
unpaid purchase-money—Title to interest —Intrest Act 
(XXXII of 1839) —Contract: Act (IX of 1872), s. 73— 
Transfer of Property Act (IV of 1882), s. 55 (4). 
ta Plaintiff sued to redeem certain house property. 
A, on behalf and in the interests of the mortgagees 
executed a rugga, in which he undertook to pay in 
fall settlement of the claim to the property a certain 
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amount to the plaintiff, who in consideration thereof 
gave up all claims tothe property. The rugga made 
no mention of interest and the plaintiff never də- 
manded payment of interest before the institution of 
his suit: ` 

Held, that in the ordinary course of things, the 
plaintiff would have no right, under the circumstances, 
to claim interest under Act XXXII of 1839 or as 
damages under section 73 of the Indian Contract Act, 
butthe agreement between the parties amounting 
to a virtual sale of the property by the morigagors 
to the mortgagee, the vendor would be entitled toa 
charge upon the property in the hands of the buyer 
for the amount of the purchase money or any part 
thereof remaining unpaid, and for interest thereon. 

Saran and Company v. Basheshar Nath, 148 P. R. 
1907: Bura v. Mailia Shah, 104 P. R. 1901; 19 P. L. 
R. 1902, referred to. 

Second appeal from the decree of the 
Divisional Judge, Shahpur Division, dated the 
the 29th August 1911. 

Bakhshi Tek Chand, for the Appellant. 

Mr. Nanak Ohand, for the Respondents. 


JUDGMENT.—So far as is material for 
the purposes of the present appeal, the 
facts may be taken to be that in 1907 one 
Gian Singh sued to redeem certain house pro- 
perty alleged to be in the possession of the 
then defendants, as mortgagees. This suit was 
compromised, and Hakim Rai, the son of the 
said Gian Singh, stated in Court that his father 
withdrew his claim at the request of Lala 
Arjan Das who had promised to pay him the 
sum of Rs. 1,875 in full settlement of his 
claim to the property. 


It ia admitted that Lala Arjan Das made 
this agreement on behalf and in the interests 
of the mortgagees with the mortgagors and 
that he executed a rugqa in which he under- 
took to pay the said amount to the mortgagors 
and that the latter in consideration thereof 
gave up all claims to the property. 


“ Lala Arjan Das has now paid up the sum of 
Re. 1,875 and the only question is whether the 
Divisional Judge was right in decreeing the 
present plaintiff, Hakim Rai (the son of Gian 
Singh, the mortgagor) interest upon the said 
amount from the 15th August 1908 up to 
date of the institution of this snit. The 
rugga admittedly makes no mention of interest 
aud plaintiff has not proved that he actually 
demanded payment of interest before the 
institution of his suit. In these circum- 
stances he would, in the ordinary course of 
things, have no right to claim interest 
either under Act XXXII of 1839 or as 
` damages under section 73 of the Indian Oon- 
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tract Act [see Bura v. Mailis Shah (1), 
approving Kamalammal v. Peeru Meera 
Lewai (2)). 

But the agreement bətween the parties in 
1907 amounted to a virtual sale of the pro- 
perty by the mortgagors to the mortgagees 
and upon the authority of Saran and Oom- 
pany v. Basheshar Nath (3) ‘the vendors 
would be entitled to a charge upon the pro- 
perty in the hands of the buyers for the 
amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest 
thereon. In the case cited, this Court held 
that the principle underlying section 55 (4) 
(b) of the Transfer ot Property Act, was 
applicable to cases arising in this Province, 
and this decision of a Division Bench is bind- 
ing upon me. I hold, therefore, that the 
Divisional Judge was jastified in allowing 
interest at a reasonable rate upon the unpaid 
purchase-money, and that the rate at which 


“such interest has been allowed, viz., Rs. 12 


per annum is fair and equitable. I according 
ly dismiss this appeal with costs. 


Appeal dismissed. 
(1) 104 P. R. 1901; 19 P. L. R. 1902, 
(2) 20 M. 481; 7 M. L, J. 263. 
(3) 148 P. R. 1907. 





PUNJAB CHIEF COURT. 

Second Civis APerAL No. 1135 or 1910, 

June 28, 1913. 
Present: —Mr. Kensington, Offg. Chief 
Judge, and Mr. Justice Beadon, 
FAZAL AND OTRERS— PLAINTIFFS —APPEL- 
LANTS 
versus | 
Musammat UJI AND OTHERS-— DEPENDANTS— 
RESPONDENTS. 

Custom—Succession—Jats of Jhelum District—Col« 
laterals seven degrees removed not entitied to succeed in 
preference to a daughter. 

Among Jats in the Jhelum District, collaterals 
seven degrees removed are not usually considered 
heirs in preference to a daughter, 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated 11th 
August 1910, confirming that of the Sub- 
ordinate Judge, Jhelum, dated 9th May 1910, 
dismissing plaintiff’s claim. . 4 

Dr, Muhammad Iqbal, for the Appellants, 

Mr. D. Mehra, and the Hon'ble Mr. 
Muhammad Shafi K. B., for the Reapond- 
ents, 
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Musammat PARBATI v. TULSHI KAFRI. 
JUDGMENT.—The lower Courts have 


here concurred in dismissing plaintiff’s snit 
for possession of certain property as col- 
. laterals of Fatta, who died in October 
1892, as against his daughter, defendant 
No. 1 to whom this property was left by a 
Will dated the 45h October 1892. 

The property in question was entered in 
the daughter’s name by mutation order dated 
the lst June 1893. The plaintiffs have pre- 
viously contested the daughter’s right of 
succession by a declaratory suit of 1993 O4 
but that suit was dismissed as time-barred 
without discussion of the merits. The 
plaintiffs have now come into Court on the 
death of Fatta’s widow recognizing that they 
had no right of possession in her life-time. 

The lower Court has discussed the case 
as if the parties were Rajputs, but from 
the Settlement Record they appear to be Jats, 
though possibly the distinction between the 
two . castes is not well recognised in the 
Jhelum District. 

The plaintiffs have been correctly described 
as collaterals seven degrees removed from 
the deceased Fatta and we think that in 
that part of the Punjab more particularly very 
strong evidence would be required to prove 
that such remote collaterals would succeed 
in preference to the daughter independently 
of the Will in question. On this point it is 
material to note that the plaintiffs made no 
effort whatever to contest the daughter’s 
right of succession at all for ten years 
after Fatta’s death notwithstanding that 
her right’ had been recognised at once by 
mutation entry in the records. No very 
definite statement of custom can be extracted 
from the replies and notes given under 
question 57 of Mr. Talbot’s Code of Tribal 
Custom for the Jhelam District, and on this 
point certain remarks made at page 118 of 
99 Punjab Record 1907 [Fazal v. Hayat Ali 
(1)] are distinctly in favour of the defendant, 

Farther rolingr in favour of the defendant 
are Abdul Karim v. Sahib Jan (2) Bajo 
y. Karam Bakhsh (8) and Bhold v. Man 
Singh (4), espacially the last mentioned 


(1) 29 P. R. 1907; 22 P. L. R. 1993; 144 P. W. R. 
K 5 P. R. 1908; 99 P. L. R. 1993; 29 P. W. R. 
wa 11 P. R. 1908; 13 P. W. R. 1903;92 P. L. R. 
re 86 P. R. 1903; 146 P. L. B. 1908. 
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in which there is a fnll discussion leading 
up to the conclusion that in cases like the 
present burden of proof will be thrown on 
the collaterals, Counsel for the plaintiff 
has been unable to show any reason why 
these rulings should not be followed in the 
present case. Itis true that in the 8rd 
ground of appeal reference is made | to 
Ahmed Shah v. Fateh Bibi (5) but no argu- 
ment .was addressed tous based on that 
ruling and the facts there stated are not clear 
enough to enable us to deduce any principle 
of Customary Law applicable. We do not 
think that there is any reasonable doubt 
thet, in the Jhelum District, at any rate, 
collaterals seven degrees removed are not 
usually considered heirs in preference to a 
daughter. The Will executed by Fatta 
three days before his death did in fact do 
nothing more than anticipate the ordinary 
course of succession and make his intentions 
clear. We are satisfied that there is no 
ground for interfering with the concurrent 
decisions by the lower Courtsin favour of .the 
defendant and the appeal is accordingly dis- 
missed with costs to defendant No. 1. 


Appeal dismissed. 
(5) 132 P. R. 1908. 


CALCUTTA HIGH OOURT. 
Civit Roun No. 2532 or 1911. 
February 27, 1913. 
Present:—Justice Sir Ashutosh Mookerjeo, 
Kr., and Mr. Justice Beacheroft. 
Musammat PARBATI—Ptamntive — 
PETITIONER 


cersus 
TULSHI KAFRI—Darenpantr—Opposite 


Party. 
angal Tenancy Act (VIIE of 1835), s. 103—~Reyi. 
sion bu Revenue Officer—Revision upon merits, whether 
competent. 

A restricted interpretation shoall not ba placed 
mpun the terms of section 103 of the Bengal Tenancy 
Act. ‘ 

A spasially empowaral Bavsnus O.H sar is investal 
under saction 103 with power not only to correct 
arithmstical or olerioal errors or errors pateat on 
the face of the record, bat to review on the merits 
his own order or revise the ordars mada by another 
odicer, that is, to direct a fresh investigation upon 
the merits: 


Rule against the order of the Assistant 
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Musammat PARBATI V. TULSHI XAFRI, 
Settlement Officer of Monghyr, dated August 
13th, 1910. - 

Babus Ram Charan Mitra, Senior Gov- 
ernment Pleader and Jogendra Nath Mukherjee, 
for the Petitioner. é 

Babu Bipin Behari Ghose, for the Opposite 
Party. 

JUDGMENT.—We are invited by the 
plaintiffs in a suit under section 106 of the 
Bengal Tenancy Act to set aside an order made 
by a Settlement Officer under section 108 on 
the 28th April 1910, which cancels a decree 
made by an Assistant Settlement Officer on 
the 9th September 1903 and remands the case 
for re-trial. It appears that the plaintiffs 
instituted this suit for declaration that-they 
are occupancy rots and not tenure-holders 
as entered in the Record of Rights, The 
declaration was sought agains} thcir superior 
landlords, as also against their under-tenants, 
When the suit came on for trial, a compromise 
was made as between the plaintiffs on the 
one hand and their landlords and some 
of the under-tenants on the other: the other 
under-tenants were nob represented and did 
not join in the compromise. The Court 
considered the case on the merits, and 
ultimately made a deeree which was a consent 
decree in respect of the defendants who are 
parties to the compromise and an er parte 
decree as regards the absent defendants. 
Subsequently, a Settlement Officer specially 
empowered under section 108, called for the 
records, and upon an examination of the 
papers came to the conclusion that the in- 
quiry by the Assistant Settlement Officer 
had not been satisfactory. He thereupon set 
aside the decree of the Assistant Settlement 
Officer and remanded the case for re-trial. It 
has been argued before us that this order 
was made without jurisdiction, first, because 
the Revenue Officer was competent only to 
correct what has been described as arith- 
metical or clerical errors, or errors patent 
on the face of the record; and secondly, 
because the Revenue Officer was not compe- 
tent to direct a fresh investigation upon the 
merits. In our opinion these contentions 
are not well founded. 

Section 108 provides that any Revenue 
Officer, especially empowered by the Local 
Government in this behalf, may, on applica- 
tion or on his own motion within twelve 
months from tbe making of any order or 
decision under section 106 revise the same, 
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whether it. was made by himself or by any 
othe: Revenue Officer, but not so as to 
affect any order passed or decree made under 
section 109A, provided that no such order 
shall be so revised if an appeal from it is 
pending under section 109A, or until reason. ` 
able notice has been given to the parties 
concerned to appear and be heard in the 
matter, It is worthy of note that the terme 
of this section ara very comprehensive and 
that the Legislature has not prescribed any 
restriction either as to the class of questions 
which may be considered by the especially 
empowered Revenue Officer or as to the mode 
in which his jurisdiction is to be exercised, 
A specially empowered Revenue Officer is 
invested under section 108, with what may 
be described as power to review on tho 
merits his own order or revise the orders mada 
by snother officer. If he re-considers an 
order made by himself, he obviously ez- 
ercises a power of review: if, on the other 
hand, he examines the propriety of an order 
made by another Revenue Officer, he exer- 
cisesrevisional powers (Cf. Raj Mohan v. Alam 
Gazi (1)}. The policy which underlies this 
legislative provision, is not dificult to 
appreciate, section 102A makes provision for 
an appeal to the Special Judge from a decision 
ina suit under section 106. But no such 
appeal can be preferred where a decres has 
been made by consent of parties Biraj Mohint 
Dasi v. Ohinta Mont Dasi (2); Golab Koer 
v. Badshah Bahadur (8), nor is -there the 
possibility of an appeal where the decree 
has been made ew parie against an absent 
defendant. The Legislature may well have 
thought that where consent decrees have been 
made or decrees have been made eg purte 
against absent defendants their propriety 
should be liable to be examined by an officer 
specially empowered in that behalf. Section 
147A, it may be observed, indicates a class 
of cases where an inquiry of this character 
may possibly be necessary. We are clearly 
of opinion that a restricted interprétation 
should not be placed upon the terms of 
section 108. In the case before us there is 
no reason to hold that the Revenue Officer 


(1) 17 Ind. Cas. 279; 16 C. L. J. 889; 176. W. N. 
625. 

(2) 50. W. N. 877. 

(3) 2 Ind. Cas. 129 at p. 137; 10 O. L. J. 420 atp, 
436; 13 C. W. N. 1197. 
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has exceeded his jurisdiction in the exercise 
of his powers under section 108, and no 
ground has been established to justify our 
interference. We may add that an order 
under section 108 is liable to be challenged 


..by way of appeal under sub-section (2) of 


section 109A; the petitioner has not availed 
himself of that remedy. The resultis that 
this Rule is discharged, but there will be no 
order for costs. 

Rule discharged. 


PUNJAB CHIEF COURT. 
Frest Orvo Arrear No. 420 or 1910. 
. i June 28, 1913. 
Present: —Mr. Kensington, Offg. Chief Judge, 
í and Mr. Justice Beadon. 
Missar DIWAN CHAND—PuaintIFF— 
APPELLANT 
versus 
DWARKA NATH AND orgeRs—DeranDANnts 

: - -— RESPONDENTS. . 

Adoption—Hindu Law or Custom— In the Punjab no 
ceremonies essential—Datta Homam ceremony not 
essential even according to Hindu Law. 

Tn the Punjab, no elaborate ceremonial of any kind 
is required for a valid adoption, and even “from the 
point of view of strict Hindu Law ihe Datta Homam 
ceremony is not essential. 

Jiwan Mal v. Hara Chand, 3 Ind. Cas. 971; 168 

P. W. R. 1909; 114 P. L. R. 1909, referred to. 

First appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 24th January 
1910, dismissing the suit. 

Mr. Nank Ohand, for the Appellant. 

Rai Bahadur Lala Sukh Dial and Lala 
Harbhagwan Das, for the Respondents. 

JUDGMENT.—The parties to this case 
are Brahmans of Sanghoi in the Jhelum Dis- 


trict, related as follows :— 


BHAGWAN Sineu. 








r | q 
Lakhmi Chand Diwan Chand Kahn Chand 
two widows (plaintiff) (defendant 
(1) Musammat No. 2) 
Wazir Devi, J 
(defendant No. 8) f 
(2) Musammat 
Bhag Sudi Dwarka Nath Three other 
(defendant No. 4). (defendant oba 
No. 1). (no parties). 


The plaintiff, Diwan Chand, by suit insti- 
tuted in June 1909, has claimed a declaration 
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that his reversionary rights shall not be 
affected by a registered document exeented 
by his brother, Lakhmi Chand, on the 19th 
April 1903, by way of Will and deed of adop- 
tion in favour of his nephew, Dwarka Nath, 
defendant No.1. Lakhmi Chand was at the 
time married to defendant No. 3 only and 
this lady apparently accepts both the Will 
and the adoption as she has not taken any 
part in the suit beyond joining in the 
written statement of defence by Dwarka 
Nath (nowaged about 11) at page 101 of 
the paper-bock. In 1905 Lakhmi Chand 
married Musammat Bhag Sudi, defendant 
No. 4, as his second wife, and she supports the 
plaintiff by her defence at pages 102-103. 
The remaining defendant No. 2, Kahn 
Chand, naturally supports his son Dwarka 
Nath, defendant No. 1. Lakhmi Chand died 
on the 10th March 1909, and the plaintiff 
has sued by way of declaration as regards 
the whole of his property whether moveable 
or immoveable, ancestral or acquired, re- 
cognizing that he has no immediate title to 
the property during the life-time of Lakhmi 
Chand’s widows. He has valued the estate 
at Rs. 25,000, but we have no means of say- 
ing how far this is correct. It may be ob- 
served that pages 8 to 96 of the paper-book 
are quite useless for purposes of the appeal 
and need not have been included in the 
printed matter. 


The lower Court has dismissed the suit 
finding that the document of 1903 was per- 
fectly genuine and that Lakhmi Chand’s adop- 
tion of Dwarka Nath is valid under Hindu 
Law or custom, there being no proof of any 
special custom to the contrary. We have 
no hesitation in agreeing with the learned 
District Judge that the fact of adoption by 
deed is amply provej. Registration is proved 
by a respectable Honorary Magistrate 
D. W. No. 1 (page 105 of the record), 
and the deed itself was attested by io 
less than sizteen witnesses of whom eight 
including two lambardars and the school 
master of Sanghoi, have attested their 
signatures as defence witnesses (page 
105 to 109). There can have been no secrecy 
at all about the transaction and the plaintifi’s 
delay in coming into Court till after the 
death of Lakhmi Chand and after six years 
from the date of execution of the deed tell 
very strongly against him. There is also a 
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very clear piece of evidence in favour of de- 
fendant in the post card dated 26th March 
1903 (pages 2 and 3 of the record) which 
clearly explains how the deed in question 
came to be executed some three weeks later. 
There can, in our opinion, be no doubt at all 
that Lakhmi Chand did in fact adopt Dwarka 
Nath with all reasonable publicity and that 
he never, up tothe date of his death, did 
anything to indicate that the deed of 1903 
did not express his final wishes on the point. 

The plaintiff’s evidence, sach as it is, deals 
more with the supposed invalidity of the 
adoption than with the facts, and the most 
that the five witnesses called can say is that 
they donot know of the adoption or that 
there is no custom of adoption. Of thesa five 
witnesses, three belong to the village Malof, 
said to be some five miles from Sanghoi, and 
these men are naturally biased by the fact 
that Lakhmi Chand’s second wife has come 
from that village. The 4th witness, Kishen 
Chand (page 114) is similarly prejudiced by 
the fact that the second wife is his sister- 
in-law and he has to admit being engaged in 
litigation against Lakhmi Chand and Kahn 
Chand defendant No. 2. We agree with the 
lower Court that nothing definite is establish- 
ed by this evidence. 

The only point strenuously argued before 
us is that there is no adequate proof of 
ceremonial to justify a finding that Dwarka 
Nath was properly adopted. In particular 
jt is urged that adoption by deed alone is 
insufficient and that the “Datta Homam” 
ceremony was essential, Reference has here 
been-made to Venkata v. Subhadra (1) and 
Ranganayakamma v. Alwar Setti (2), bab in 
the Punjab it has often been held that no 
elaborate ceremonial of any kind is required, 
and even if we look at the case from the 
point of view of strict Hindu Law, there is 
authority in sections 153 and 154 of 
Mayne's Hindu Law, 7th Edition, for saying 
that this particular “Datta Honam” ceremony 
is not essential, The District Judge has 
correctly pointed out that Lakhmi Chand 
had both before and after 1903 been separat- 
ing from his brothers and acquiring property 
on his own account. We also think that 
there is sufficient evidence of gift and accept- 
ance by Kahn Chand and Lakhmi Chand of 


(1) 7 M. 548. 
(2) 18 M. 214, 
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the infant Dwarka Nath in the capacity of a 
son to Lakhmi Chand. It is recognized by 
appellant’s Counsel that though the family 
concerned is a high caste Brahmin family 
mentioned in Volume If of ‘Punjab Chiefs 
and Families of Note,’ Edition 1910, pages 223 
and 225, they have as a facb been much: 
affected by custom in regard to their obser- 
vance of styict Hinda Law. There is no 
doubt whatever that by Punjab custom the 
adoption in question is perfectly valid and 
we do not ourselves see why it should not be 
considered equally valid under Hinda Law 
as generally understood in that part of the 
country. The latest pronouncement of the 
Chief Court on the subject is contained -in 
Jiwan Mal v. Hari Ohand"(8), in which 
certain previous rulings have been referred 
to. Our conclusion is that the plaintiff has 
entirely failed to prove any sort of casa and 
we do not think ib necessary to call on the 
defendants-respondents for reply. The 
appeal is accordingly dismissed with costs to 
defendants Nos, 1 and 2. 
Appeal dismissed. 


(8) 3 Ind, Cas 971; 158 P. W. R. 1909; 114 P. L., R. 
1909. 





MADRAS HIGH COURT. 
First Orvis Arrear No. 6 or 1910. 
March 3, 1913. 
Present:—Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar, 
N. ARTHANARI GOUNDAN sow oF 
NACHIAPPA GOUNDAN (vran) 
AND ANOTHSR-—~APPELLANTS 
versus 
RAMASWAMI GOUNDAN, son or 
. NACHIAPPA GOUNDAN 
AND OTHERS— RESPONDENTS. 
R Hindu Law—Alienation—Surrender by widow of a 
portion of her. life-estate, validity of—Whole blood 
and half bleod—Construction of document—Nature of 
widow's estate —Absolute owner—Full own2r~-Law not 
alw ys logical. ` 
M,a Hindu widow, transferred by a deed of gift 
ia favour of her husband’s nepkew a portion of her 
life-estate, reciting in the deed among other things 
that as the donee had consented to her possession 
and enjoyment with all rights and enjoyments of all 
the properties other than those gifted, the gift was 
made and possession delivered. A suib was brought by 
another reversioner for declaration thatthe gift was 
net valid and binding on him, and for partition: 
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Held, (1) that on the true construction of the deed it 
was clearly a case of surrender of part of the widow's 
estate to the nearest reversioner; 


(2) that in the same circumstances the whole blood 
would exclude the half; 


Sham Singh v. Kishun Sahai, 6 O. L. J. 190; Vithal- 
yao Krishna v. Ramrao Krishna, 24 B. 317; 2 Bom. L. 
R. 139, referred to, a 

(8) that by having taken a hypothecition in respect 


of a portion of the gift property, the plaintiff was nob 
estopped from bringing the suit. 

Per Miller, J.— Surrender of part of the widow's 
estate to the nearest reversioner is invalid. 

Per Sadasiva Aiyar, J.—A partial alienation by a 
widow to the nearest reversioner is valid in law when 
he is a male and gives him full ownership right in 
the alienated proporty. 

The widow is neither a life-tenant, nor on absolute 
owner, but she isa fuil owner, subject to certain 
restrictions as to alienation. | 

The law is not always logical. 

Marudamuthu Nadan v. Srinivasa Pillai, 21 M. 
123; Bajrangi Singh v, Manokarnika Bakhsh Singh, 30 
A.1¢P.0,);3 M. L. T, 1; 12 C. W. N. 74; 9 Bom, L. 
R. 1348; 6 C. L. J. 766; 5 A. L. J. l; 35 I. A, l; 17 M. 
L. J. 605, Muthuveeru Mudaliar v. Vythilinga Mudaliar 
3 Ind. Cas. 476; 5 M. L. T. 122; 19 M. L. J. 88; 32 M. 
206; Kattamoody Raghoopathy v. Kattamoody Kamamma, 
16 Tnd. Cas, 710; 23 M. L.J. 363; (1912) M. W. N. 
1223; 12 M. L. T. 325, referred to. 


Appeal against the decree of the District 
Court of Salem, in O. S. No. 13 of 1908. 

Messrs. L. A. Govindaragava Aiyar and 
A. Krishnaswami Aiyar, for the Appellants. 


Messrs. M, A. Tirunarayanachariar, T. 
R. Ramachandra Aiyar and B, Sttarama Row, 
for the Respondents. 


JUDGMENT. 

Mutter, J.--The plaintiff as reversionary 
heir of the son of one Marakkammal sued 
for a declaration that a deed of gift executed 
by her to one Ramaswami Goundan 
was not valid and binding on him and for 
partition. The principal question in this 
appeal is whether the gift by Marakkammal 
to Ramaswami Goundan, (the transaction is 
evidenced by Exhibit I) is valid and binding 
on the plaintiff. Ramaswami Goundan, the 
donee, was the next presumptive reversioner 
to succeed on the death of the donor. The 
document, Hixhibit I, runs as follows:— 


“As you have performed the funeral rites 
to my husband, the deceased Arthanari 
‘Goundanu, and my son, the deceased Rama- 
swami Goundan, as you have the right to 
‘Inherit as surviving heir, all my properties 
after my death, as you have spent on my 
pbehalfand on behalf of my son, your own, 
and after borrowing, monies required for cor- 
ducting Original Suit No. 5 of 1883, on the 
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file of the District Court, Salem, conducted 
by my son, the deceased Ramaswami Goundan, 
as plaintiff, and all other civil and criminal 
proceedings in connection therewith, in other 
Courts, as I am advanced in age and unable 
to supervise and manage the miita and other 
lands, and to collect the amounts due on the 
hypothecation debt bonds, and as you have 
consented to my possession and enjoyment 
with all rights and interests of all the pro- 
perties other than those mentioned below 
which belong to me under the razinamah 
decree in Original Suit No. 5 of 1883 on the 
file of the District Court, Salem, and which 
I am enjoying and of which [ make a gift 
to you, and as you have promised to support 
me during my life-time at your expense, and 
to` have the marriage of my unmarried 
daughter performed according to our customs 
and bo perform all sru and struppu to this and 
to another daughter who has been married, I 
have made a gift of the undermentioned 
properties valued at about Rs. 10,000 to you, 
who is the elder brother’s son of my husband, 
the deceased Arthanari Goundan, and deliver. 
ed possession to you. Therefore, you shall in 
comfort possess and enjoy the undermen- 
tioned properties from generation to generation 
and with power to give away by gift, sale, 
etc. I have no manner of rights or interests 
over the said gift properties. To this effect 
is the deed of gift executed by me with my 
consent.” This document, it is contended on 
behalf of the appellant, should be taken as 
representing a transaction by which Marake 
kammal surrendered the whole of her life» 
estate to the nearest reversioner, Ramaswami 
Goundan, and by which he returns to her the 
properties other than those which ara 
described as given to him. In that way, it 
ig said, we have here a surrender to the 
reversioner of the whole of the life-estate 
without reservation and a re-transfer to the 
widow of a portion of the property. I think 


- it is perfectly clear ona proper construction 


of the document that, though the result may 
have been the same as ifthere had been a 
gift and gift in return, those gifts were not 
actually made—what was done was merely 
that a portion of the property valued at 
Rs. 10,000 was handed over to the reversioner, 
in consideration of his having undertaken to 
do something for the widow and among 
others, I may take it, his having undertaken 
not to raise any objestion to her disposal of 
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the other property, in case she chose to deal 
with itas if she were an absolute owner; 
that may be what is meant by the words 
“and as you have consented to my possession 
and enjoyment with all rights and interests.” 
I take it then that thereis no surrender of 
the whole with reconveyance of this part. 
Then, if that is the construction of the 
document, the case is clearly a case of 
surrender of part of the widow's estate to 
the nearest reversioner and, therefore, is 
invalid according to the Full Bench decision 
in Marudamuthu Nadan v. Srinteasa Pillat 
(1). Now we are bound by that decision unless 
we can hold that it has been overruled by 
the Privy Council in Bairang: Singh v. Mano» 
harnika Bakhsh Singh (2), which was a case 
in which alienations to third parties made 
by a widow were ratified by certain deeds 
by the next presumptive reversioners. The 
Privy Council held that that was sufficient 
to validate the alienations. I have said 
before in Muthureeru Mudaliar v. Vythilinga 
Mudaliar (3), that that decision did not, 
in my opinion, weaken the authority of the 
Full Bench case in Marudamuthu Nadan 
v. Srinivasa Pillai (1). The Full Bench 
case is cited in that judgment ard the 
portions of Mr. Justice Subramania Iyer’s 
judgment, in which he refers to the necessity 
of the surrender of the whole life-estate, is 
quoted by their Lordships of the Privy 
Council. Iam unable to hold, in spite of 
the fact that in thatcase what was held to 
have been ratified was actually a series of 
partial alienations, that their Lordships meant 
to overrule the decision in Marudamuthu 
Nada v. Srinivasa Pillai (1) as to surrender 
to the next reversioners and cannot find 
anything in the judgment justifying the 
view that that decision is not binding on 
us; still the same opinion has been expressed 
by the Chief Justice and by Mr, Justice 
Sankaran Nair. 
fore, hold that I am still bound by the deci- 
sion in Marudamuthu Nadan v. Srinivasa 
Pillat (1) and, consequently, that the’ partial 
surrender was-not valid against the plaintiff, 
Then it is suggested that the plaintiff is 


(1) 21M. 128 (F. B.) 

(2) 20 A. 1 (P. C); 8 M. D. T. 1; 12 0. wW. N. 74; 
9 Bom. L. R. 1348; 6 C. L. J. 766; 5 A. L. J. 1: 35 L A. 
1; 17 M. D. J. 605. 

(3) 8 Ind. Cas, 476; 5 M, L. T, 122; 92 M. £C6; 1 
M, L. J. 88 
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estopped in some way by having taken a 
hypothecation in respect of a portion of the 
land to which this gift applied, I do not 
think that there is any estoppel in this 
matter, 

Then the other question which was raised 
is whether the share which, in the event of 
partition, the plaintiff should get, is properly 
the one-half share which the District Judge 
has given him; and that contention is based 
upon this; the 3rd defendant like the plaintiff 
is a great-grandson of Sengothavelu Goundan, 
who was the grandfather of the last male - 
holder. The plaintiffs, lat defendant and 
8rd defendant, are all great-grandsons 
of Sengothavelu; the plaintiff and the 
lst defendant and the last male owners 
are descended from him through his 
son by his second wife; while the 3rd defendant 
is descended from him throug’ his son by his 
first wife. The question then is whether 


‘the 8rd defendant, by reason of his being 


related to the last male holder through a 
wife different from the lady, who was the 
progenitress of tho line to which the plaint» 
iff, lst defendant and the last male owner 
belong, is excluded by the plaintiff and the 
Ist defendant, from sharing in the property 
of the last male holder. As I said the plainte 
iff and the lst and 3rd defendants are of the 
same degree. Thay are all connected with 
the last male holder as the descevdants of 
Sengothavelu Goundan and they are all of 
the same degree of remoteness from Sengo» 
thavelu Goundan. It has been. held in 
Suba Singh v. Sarfraz Kunwar (4), in which 
the parties stood in very much the same 
position as in this case, that in the same 
circumstances, the whole blood would 
exclude the half. In the case of Sham Singh 
v. Kiskun Sahat (5), Mr. Justice Mookerjeo, 
after discussing the question at length, has 
stated that he is of the same opinion in hold- 
ing that a paternal uncle of the half blocd 
is excluded by a paternal uncleof the whola 
blood. On the other hand, in the case on 
which the appellant relies, Vzthalrav Krishna v. 
Ramrav Krishna (6), it was held that a pater. 
nal uncle of the half blood was not excluded by 
a paternal uncle of the whole blood; the view 
taken being that the difference bebween the 


(4) 19 A. 215; A. W. N. (1897) 53. 
(5) 6 0. L. J. 190. 
{8) 24 B. 317; 2 Bom, L, Be 139. 
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half and the whole blood, when preference 
-is made, should be held to have application 
only to the special cases which are expressly 
referred to in the Mitakshara. The other 
view is held in Calcutta and Allahabad as 
expounded fully by Mr. Justice Mookerjee in 
the case to which I have referred, and I 
prefer to accept the conclusion arrived at 
in those Courts. The effect of that will be 
that the District Judge is right in giving the 
plaintiff one-half of the estate and, in my 
view, therefore, this appeal must be dismissed 
with costs. 

There is a memorandum of objections in 
which the 3rd defendant objects that he 
should not be made to pay the costs of the 
plaintiff. He has succeeded in the whole 
of his claim as regards one-half of item No. 1, 
and as to the rest of the property in dispute, 
he has made no claim in his written state- 
ment, He should not, therefore, be made to 
pay the costs of the plaintiff at all. He 
does not ask for costs in the Court below. 
The memorandum of objections will, therefore, 

“be allowed with costs and the decree modified 
to the extent of striking out the provision 
that the 3rd defendant is to pay the costs of 
the plaintiff, 


Sapasiva Aryan, J.—As regards the memo- 
randum of objections, I agree that it should be 
allowed with costs for the reasons given by 
my learned brother. As regards the main 
appeal, Iam of opinion that it should ba 

allowed in respect of items Nos. 1 and 3 to 32 
` on the short ground that a partial alienation 
bya widow to the nearest reversioner is 
valid inlaw when he isa male and gives 
him full ownership right in the alienated 
property. I know that this view is against 
the decision of the Fall Bench in Maruda- 
muthu Nadan v. Srinivasa Pillai (1), but I 
adhere to the opinion which I expressed in 
Kattamoody Raghupathy v. Kattamoody 
Kannamma (7), that this case of Marudamuthu 
Nadan v. Srinivasa Pillai (1), should be held 
to have been overruled by the decision of the 
Privy Council in Bajrangi Singh v. Mano- 
karntka Bakhsh Singh (2). The reasons are 
the same as thosa given by Mr. Justice 
Wallis in the Fall Bench case of Rungappa 
Nath y. Kamti Naik (8). I do not mean 


(7) 16 Ind. Cas. 710; 12 M. T. 325; 23 M. L. J. 363; 
(1912) M. W. N. 1223, 


. (8) 31 M. 365; 18 M, L, J, 309; 3 M, L. T. 355. 
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to say that in Bajrangi Singh v. Manokarnika 
Bakhsh Singh (2), their Lordships of the 
Privy Council expressly stated that they 
are overruling Marudamuthu Nadan v. 
Srinivasa Pillai (1); but having regard to 
the facts of that case and the language 
used, 1 think that this is the implication 
which follows from the judgment of their 
Lordships. The position of a widow under 
the Hindu Law as administered by the 
Courts and the position of the so-called 
reversioners give rise to very anomalous and 
strange doctrines. The widow is neither a 
life-tenant’ nor an absolute owner, but shoe 
is a full owner, subject to certain rese 
trictions as to alienation, The rexté pre- 
sumptive reversioner again has got only a 
spes sucresstonis according to many observa- 
tions in the judgments of the Courts, but 
unlike a man owning a mere spes successionis 
he is allowed to bring suits to set aside 
alienations by the widow. He has also got 
avery effective voice in consenting to or 
vetoing an adoption intended to be made by 
the widow and could sue to set aside such 
an adoption, if made. He could get a valid 
surrender at once fromthe widow of the 
property to which he would be entitled 
only if he survived the widow, and certain 
alienations by the widow (I will not just 
now say whether of the whole estate or of 
portions of the estate) to strangers are 
validated by his consent, In sach an 
anomalous state of affairs, ib is impossible 
to expect the law to be logical, Even the 
successive developments of the law on this 
subject (developments effected by judicial 
decisions} have not been strictly logical. I 
think that some remarks of the learned Chief 
Justice in Rangappa Naik v, Kambi Naik 
(8), support my view that the decisions, 
even of the Privy Council, cannot be wholly 
reconciled with one another on mere grounds 
of logic. The development of law does not 
usually take place by direct statement of 
fresh propositions or logically but frequently 
by implications following from passages in 
the judgments of high authorities dealing 
with questions as they arise. I am of 
opinion that by the Privy Council judgment 
in the case of Bajrang: Singh v. Manokarnika 
Bakhsh Singh (2), the law was declared to 
have developed to this extent, vz, that 
partial alienations by the widow with the 
conseat of the next reversioners or to the 
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next reversioner himself are valid and also 
that the doctrine of estoppel (which their 
Toordships for the first time laid down in 
that case, in such a connection) prevented 
the heirs of a reversioner who gave his 
consent to an alienation for consideration 
from questioning that alienation even when 
such heirs claim the reversion in their own 
right and not through their propositus, 
who had only a contingent reversionary right 
when he gave his consent. I have read 
-criticisms of their Lordships above. 
Extension of the doctrine of estoppel is not 
warranted by the authorities and text-writers 
who have written on that doctrine, but (as I 
said already), as Lord Halsbury has laid 
down in a well-known case, the law is not 
always logical. In fact considerations of 
convenience and of eqnity and of public 
policy have not a little to do with the deves 
lopment of the law in these matters, and I 
think that such considerations lead to the 
conclusion that partial alienations should 
be considered to be on the same footing as 
alienations of the estate in the entire inheri- 
tance obtained by the widow from her 
husband. The Calcutta High Court has 
interpreted the decision of their Lordsuips 
in the caso of Behari Dul v. Madho Lal Ahir 
Gayawil (9) as validating partial alienations 
also and, I think the Privy Council in Bajrangi 
Singh v. Manotarntka Bakhsh Singh (2) 
intended to approve the Caleutta view in 
regard to such alienations, For these reasons, 
I would allow this appeal as regards items Nos, 
1 and 3 to 82. In respect of the other items 
I agree that as the 3rd defendant cannot 
claim as a reversioner along with the plaintiff 
and the Ist defendant who belong to the 
whole blood; the appeal as regards one-sixth 
share in those properties must ba dismissed 
with costs. 

MiLUER, J.—Tho result is thatthe appeal 
js dismissed with costs to be paid by the Ist 
and 2nd defendants, 

Appeal dismissed. 

(9) 19 C. 236; 191. A. 80, 
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ALUAHABAD HIGH COURT. ` 
Frast Civin Appeau: No. 90 or 1912, 
June 10, 1913. 
Present:—dJustice Sir P. C. Banerjee Kr., and 
Mr. Justice Ryves. 
BINAYAK RAO AND otHers—DurenDANT3— 
APPELLANTS 
versus 
DINKER RAO AND OTHERS— PLAINTIFE3— 
RESPONDENTS, 

Evidence Act (I of 1872), 3. 14—Zfortgage-deed in 
possession of mortgagor—Presumptionas to payment— 

tS. 
hero a mortgagor is in possession of the 
mortgage-deed and is able to produce it in 
Court from his custody, the presumption is that 
the bond has been re-paid. The onus lies on the 
mortgagee, under such circumstances, to prove that 
the mortgage has not been discharged. 

Mohammad Mehdi Hasan Khan v. Mandir Das, 17 
Ind. Cas. 396; 34 A. 511; 12 M. L. T. 392; 15 0.0. 278; 
l4 Bom. L. R. 1078; 10 A. L. J. 873; 17 ©. W. N. 49; 16 
0. L. J. 629; (1912) M. W. N. 1052; 23 M. L. J. 741; 
89 1. A. 68, distinguished. 

First appeal from -the decision of the 
Additional Subordinate Judge of Mainpuri, 
dated 30th November 1911. 

Mr. Nihal Ohand for Mr. 
the Appellants. 

The Hon’ble Dr. Sunder Lai with him Dr. 
S. O. Banerji and Messrs, Benode Behari and 
Bojpaz, for the Respondents. 


JUDGMENT. 


Ryvss, J.—This appeal arises out of a suit 
for salo on a simple mortgage executed by 
Musammat Tulsa Kuer, defendant No. 1, on 
the llth May 1889 in favour of Ram Rao 
Dube, to secure the re-payment of Rs. 2,000 
after a term of five years, with compound 
interest at 9 per sent. per annum with yearly 
rests, 

4emindari shares in eight villages in the 
Etawah District were hypothecated under the 
said deed. Baldeo Pershad, who died in 
1588, left surviving him, his widow, Suraj 
Kauer, and her son, Krishna Rao and two other 
sons by former wives, Ram Raoand Lachman 
Rao. These formed a joint Hindu family 
and the mortgage, though in the name of Ram 
Rao alone, was admittedly in favour of the 
whole family. 

Ram Rao died in 1910 leaving four minor 
sons who are the plaintiffs. The suit was 
instituted on the 6th August 1910. 

On 28th January 1894, Musammat Tulsa 
Kuer sold the shares in two villages, tZ. 
Barthana and Turakpur Sachar, out of the 


Chaudhary, for 
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eight included in the mortgage, to Chaube 
Jwala Pershad. Jwala Pershad is dead, and 
his sons, Binayak. Rao and Narain Rao, and 
grandsons Madho Rao, .Danlat Rao and 
Lallu are defendants Nos. 2 to 6 and appel- 
lants here. 

Lachman Rao and his minor son, Jang 
Bahadur, are defendants Nos. 7 and 10 respec- 
tively, Krishna Rao and Suraj Kuer are 
defendants Nos. 8 and 9, 


The plaintiffs alleged that defendants 
Nos. 7 to 10 were also entitled under the 
thortgage but as they refused to join in the 
suit they were made defendants, and the 
plaintiffs prayed for a decree for Rs. 12,815-4.9 
“subject to the rights of defendants Nos. 7 
to 10,” and in default of payment asked that 
the shares in the two villages purchased 
by Jwala Pershad, as mentioned above, 
be first sold to recover the amount decreed. 

In paragraph 4 of their plaint, they 
say ‘the original document was with 
Musammut Suraj Kuer, and owing to disputes 
among the said Musammat Dabe, Ram Rao, 
Lachman Rao, Krishna Roo and others, it did 
not come into the possession of the plaintiffs 
or their father nor can the plaintiffs find it 
in spite of their efforts.” They” accordingly 
sued ona copy of the original mortgage- 
deed. Defendants Nos. 2 to 6 alone contested 
the suit. Their written statement was filed 
on the 29th June 1911, ten months after the 
institution of the suit, and in paragraph 
6 they stated that Jwala Pershad paid 
the whole amount due under the deed and 
took it back. They produced the original, 
It bears an endorsement of payment in full, 
purporting to be in the handwriting of Ram 
Rao and signed by him on the 27th February 
1894, and it purports to be attested by two 
witnesses, Ganesh Singh and Chote Khan. 
In 1805 disputes had arisen between Musim- 
mat Suraj Kuer and her son Krishna Rao on 
the one side and his step-brothers, Ram 
-Rao and Lachman Rao on the other and 
consequently Krishna Rao brought a suit for 
partition of all the joint family property. 


The plaintiff in that suit did not include 
the mortgage-bond now sued on in the 
schedule of joint family property which he 
attached to his plaint. Ram Rao, however, 
stated in his written statement, ia paragraph 
12, that there were other documsats in 
the name of the defendants which were not 
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entered by the plaintiff in his list, and in 
paragraph £13, -the mortgage-bond, now 
in suit, is specifically mentioned as one of 
such. An issue was fixed on this point, and 
in the result the Oourt included this hon] 
in the property to be partitioned in itg 
preliminary decree dated 9ch Jaly 1903, 
From that decree an appeal was unsuecass~ 
fully made to this Court, and in 1910 when 
the case was remanded two commissionerg 
were appointed to partition the family pro- 
perty into four equal lots. The commissioners 
came to the conclusion that Rs. 8,210.8 
were due on. this bond and as the amount 
due to each of the four members of the 
family under the head of “bonds” wag 
Rs. 6,898-6-3° they were unable to assign 
it toone individual and so they put half 
of it, into lot No, 2 and the other half into 
lot No. 4. This was in July 1910. It is 
said that the lots were actually drawa 
and, if Lachman Rao is to bə believed, 
Krishna Rao and his mother Suraj Kuec took 
one of these lots. But before the partition 
could be-completed Ram Rao died and ag 
the period of limitation extended by sec- 
tion 31 of the Indian Limitation Acb of 
1958 was about to expira, the plaintiffs 
brought the suit ignoring the partition, 
The defendants have raised no objection 
on this head, and it is, therefore, unnecag- 
sary to refer further to the pleadings or 
frame of the suit. 

The lower Court decreed the suit, holding 
that the plaintiffs were entitled to saa on 
a copy, and that the debt had nos baga 
discharged as alleged by the oontessing 
defendants. 

That Court held that the prodactioa of 
the original bond by the defendants did 
not, under the circumstances of this case, 
raise the presumption that it had been 
discharged mainly on the ground that the 
mortgages was not the sole owner of the bond, 
16 was, the learned Subordinate Judge saii, 
the property of the family and after tha death 
of the mortgagee, did not necesiarily coma 
into the possession of any one particular 
individual. The judgment of the Privy 
Council in Mohammad Mehdi Hasan Khan v. 
Mandir Das (l) had not then bsen 

(1) 17 Ind, Cas, 396; 34 A. 511; 12 M, L. T. 392; 15 
O. C. 278; 14 Bom. L. R. 1073; 10 A. L. J. 373; 17 C. 


W. N. 43; 16 O. L. J. 629;14(1912) M, W. N, 1052; 23 
M, L. J. 741; 39 L A. 68, 
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delivered, and we think that the lower 
Court was wrong in placing the onus of 
proof of payment on the defendants. As, 
however, both parties gave evidence on the 
issue as to whether the bond had been 
paid off, it is not very material for the 
purpore of this appeal, to consider this 
question further, The case just referred 
to is, however, distinguishable from this 
ease in .one very important particular, In 
that case, it was admitted that the endorse- 
ment of payment was in the handwriting 


of the authorised agent of the mortgagee, 


here it is denied that the endorsement is 
in the hand of Ram Rao, and the lower 
- Court bas, in fact, found that it cold not 
have been written by him. * That Court 
did not place reliance on the witnesses 
produced by the plaintiffs who tried to 
prove that: the bond was in the possession 
. of Suraj Kuer as late as 1907, although 
it thinks it is quite probable that such 
was the case, and that as bitter enmity 
had arisen between her and her son on the 
one side, and Lachman Rao and Ram Rao 
on the other, she may have given the 
bond to Binayak Rao, with whom she 
was on terms of friendship to injure her 
enemy Ram Rao. É 

The case is not free from difficulty and 
if the defendants had merely. produced the 
bond unendorsed and merely alleged re- 
payment, having regard to the illustration 
(4) to section 114 of the Indian Evidence 
Act, and the weak evidence produced by 
the plaixtiffs to account for their failure 
to produce it, it would have been very 
difficult to hold that it had not been in 
fact satisfied as said by the defendants. 

On the evidence, however, as a whole, 
we have come to the conclusion that the 
finding of the lower Court was right. The 
evidence is of two kinds (¢) direct evi- 
dence that the endorsement was not in 
the hand of Ram Rao, and (i) circumstantial 
evidence including evidence to prove that 
on the 27th of February 1894, the day 
on which Ram Rao is alleged to have 
received payment and to have written the 
endorsement at Andawa he was in fact on his 
way to Farrukhabad, and could not possibly 
have been at Andawa. 

The sale-deed executed by Musammat 
Tulsha Kuer, on 28th January 1294 in 
favour of Jawala Pershad was for a sum 
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of Rs. 6,500 and ib ia recited in the 
deed, that out of this sum, a sufficient 
amount was lefs in the hands of the 
vendee to pay off four mortgages, viz, (1), 
Rs. 1,183 which represented the half share 
due by Tulsa Kuer on a mortgage jointly 
executed by her and Chhabraj Kuer and 
Pitam Kuer in favour of, Ram Pershad 
and Sheo Sahai (2) Rs. 740:4, her- share 
in a mortgage in favour of Baldeo Parshad 
Brahman, (3) Rs. 8,054.5.6 to pay off the 
bond now in suit, and (4) Rs. 452-6-6° to 
pay off a mortgage in favour of Ram Charan 
and Kedar Nath. 

As amatter of fact Jawala Pershad did 
not pay the mortgagees Nos. |, 2 and 4 
and they ‘had to institute suits, to recover 
their money. Copies of the decrees obtained 
by them are on the record. It is not, 
therefore, very probable that Jawala Pershad 
paid off this particular’ mortgage within 
one month of the date of the sale-deed, before 
the money was in facb due under terms 
of the mortgage-deed. Baldeo Parshad 
and Jawala Pershad were related by 
marriage, and it is in evidence that they 
were friends. Baldeo Pershad died, as we 


have said, in 1888. He had large zemin- 
dart property and also did exten- 
sive business as a money-lender and as 


a grain merchant: At his death his widow 
was a very young woman, illiterate and 
pardauashin, and Ram Rao the eldest son` 
was just of age. It is in evidence that 
Jawala Pershad inlerested himself in the 
business of Baldeo Pershad’s family, and 
his own agents supervised and assisted in 
their business. It may, therefore, be the fact 
that the bond in suit was kept by Jawala 
Pershad and after his death came into the 


hands of the contesting defendants, his 
sons. Be that as it may, it is an undoubted 
fact that in 1905 when Krishna Rao 


brought his suit for partition Ram Rao 
asserted, and satisfied the Court, that this 
bond had not been paid off. On the one 
hand, of course, the fact that Krishna Rao 
did not claim this bond, suggests that it 
had been discharged, but, on the other hand, 
is it at all likely that Ram Rao, who 
himself verified his written statement, would 
have positively stated that the bond had 
not been paid off, when, he must have 
known, if it was a fact, that he himself 
had endorsed the bond as satisfied and 
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given it to Jawala Pershad? It must bə 
remembered that so bitter was the ill- 
feeling between the members of the family 
that ib was alleged that even a false 
charge of murder was subsequently engineer- 
ed against Suraj Kuer by Lachman Rao. 
Under these circumstances would Ram 
Rao have run the risk of a conviction 
under the Penal Code by subscribing to a 
statement which could have been conclusive- 
ly proved false? It was not asserted 
in the partition casa that this bond 
had been discharged, and it was - in- 
cluded in the decree of the Court. The 
commissioners found that a sum of over 
Rs. 8,000 was due under it, they must have 
had access to the books of account of 
the family which were before the Court 
and they must have seen either the original 
-or 2 copy of it, or they could not have 
ascertained what was due under it. This, 
in our opinion, is very strong evidence 
that the bond had not been discharged 
as alleged. The account books of the 
family had been filed in the partition suit 
in 1905 and they remained in the custody 
of the Court, till they were summoned for 
the purposes of this case in 1911. They 
could not easily have been tampered with 
in the interval. The account of receipts 
of the year 1894 does not show any 
payment corresponding to that allegéd by 
the defendants. In 1894 Jawala Pershad 
was still looking after Ram Rao’s business, 
and itis incredible that, if he had in fact 
paid over so large a sum as Rs. 3,000, he 
would not have seen to ib that the amount 
was entered in Ram Rao’s books, 


The defendants, moreover, did not produce 
their own account books, in which certainly 
the payment would have been entered if 
made.: Jn fact Binayak Rao stated that such 
an entry must have been made, he suggested, 
however, that no regular account books were 
kept, which must be untrue, and then said that 
Bhagwant Rao took away all the account 
books and that he had heard that he had 
barat them, This is incredible and is not 
supported by any evidence. There is one 
piece of evidence on the record which shows 
that both Baldeo Pershad and Jawala Pershad, 
at any rate at one time, kept, as would of 
course, be the case, very careful accounts, and 
that is a letter of the 18th February 1885, 
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to be found at page 7 of the respondents’ 
book, from Sheo Din who is proved by 
Chhote Khan and Ganga Din defendants’ 
own witnesses, to have been in the service 
of Jawala Pershad, to Baldeo Pershad, 
acknowledging the receipt of an account and 
asking for farther details with reference to 
many of the items mentioned iu it. 

There is another circumstance which at 
the outset casts suspicion on the defendants’ | 
case and that ig the manner in which their 
case was presented. 

Tn the written statement no details ara 
given as to how, when or where the payment 
was made. The mere fact of payment ig 
assorted. That statement is not verified by 
the defendants themselves or by any of 
their agents or munitbz, and they employ 
several as Binayak Rao admits who could 
speak with personal knowledge, but by ona 
Gokaran Lal who has been only recently 
employed and who would only speak from 
hearsay. The lower Court asked the Pleader 
of the defendants to produce some one who 
could testify to the facts of the case, and 
in response Binayak Rao appeared. He 
stated that the payment was not made in 
his presence, but that he had heard of it 
from, amongst others, his own brother and 
co-defendant, Narain Rao, who, he says, was, 
present at the time. Ho is corroborated as 
to this by Chhote Khan. Narain Rao, howe 
ever, was not produced, 


We now come to the endorsement itself, 
It is true that three witnesses, two of whom 
are said to have attested it, swear that Ram 
Rao wrote it in their presenge, We, however, 
agres with the conclusion arrived at‘ by the 
lower Court that under the circumstances of 
the case these men are not independent and 
cannot be relied on. Apart from them, Ram 
Sewak, a witness produced by the plaintiffs, 
but who is in the services of a near relative 
of the defendant, swears that it isin Rim 
Raos hand, This witness appeared so 
hostile that the Court allowed the plaintiffs 
to cross-examine him, and, in any case, he 
does not appear to have had many oppor- 
tunities of seeing Ram Rao write. Oa the 
other hand, Lachman Rao, his own brother, 
swears that it is notia Ram Raos writing, 
It is true he is said to be interested in the 
result of the suit, but hedid not join in it, 
and if itis true that neither lot No. 2 nor 
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No. 4, in which the mortgage is apportioned, 
fell to his share, then he has no personal 
interest subsisting init. He is a man of 
education and position and the Court has 
believed him. We cannot say it was wrong 
in so doing. Another witness Matadin also 
deposed, though doubtfully, that it was not 
in Ram Rao’s hand, but we do not lay any 
stress on his evidence on this point. The 
‘original bond was written on two pieces 
` of paper. The endorsement is on the left 
side, down the margin of the second piece. 
The first line, said to be in Ram Rao’s hand, 
is to the effect: “Every pie of this document 
has been paid, 27th February 1894, signed 
Ram Rao.” In the next line are the names 
of “Chhote Khan, Patwari, Andawa, Ganesh 
Singh, chandhri and zemindar” and below 
that “Ballapur.” The ink of the whole of 
the endorsement is lighter to colour than that 
of any other portion of the document, the 
side of the margin on which the endorsement 
is, looks darker in colour than the rest of 
the paper, and there are slight indications 
. that it has been rubbed, as if to make the 
writing look paler. The wording of the 
endorsement is peculiar, no amount is 
mentioned and the Erglish date is given. 
A large number of admittedly genuine sig- 
natures of Ram Rao, made about that time, 
was produced for comparison, and we have 
examined severalof them. They all show 
that Ram Rao was a ready writer, with a 
good firm hand. This signature looks 
singularly laboured. The other signatures 
all show that he wrote the “R” with a some» 
what peculiar hook, in this signature the 
R” approaches mush more to the orthodox 
hind? letter. Weagree with the lower Court 
in holding that this signature is most saspi- 
cious to say the least. 


We now come to that part of the evidence 
which, if true, conclusively proves, that Ram 
Rao could not have been at Andawa on the 
27th February 1894. It is so complete that 
it would raise suspicion but for the fact that 
three documents support it, two of which 
were written by the servants of the defend- 

“ ants themselves and were very grudgingly 
admitted by them, while a third was in the 
hand of Binayak Rao himself, 


The plaintiffs assert, and it is a fact, that 
Ram Rao was married to the niece of Debi 
Din, who lived in Farrukhabad. Jawala 
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Pershad apparently “had arranged the 
marriege. He corresponded with Debi Din 
about it. Debi Din stated that Ram Rao 
and Ram Sewak arrived at his house on the 
evening before he wrote the letter, Hxhibit D, 
addressed to Jawala Pershad, to take away 
Ram Rao’s bride. The letter explains what 
happened. It says:—‘{ sent a reply to 
Sundar Lal’s letter” (Sandar Lal is another 
name for Lachman Rao). “still I do not 
know why you are displeased with me and 
have not granted my request bat sent Ram 
Rao and Ram Sewak to fetch the girl. I 
asked for only one month’s time and said 
that I would have na objection to send 


her on the occasion of the marriage. The 
marriage in your family comes off in 
Baisakh so I beg -you to do me the 


kindness of having her taken back on some 
auspicious day in Ohait Sudi or Baisakh 
Badi. My girl is ill at present. I 
have detained Ram Rao. If you will grant 
my request you will do me a favour. 
But if you d> not, please send me a 
reply as soon as you have read this letter.” 
This is dated Phagun Badi 9th (Wednesday). 
Ram Sewak added a posteript similarly 
dated, but with the addition “Sambat 1950,” 
This letter was sont ina registered cover 
which is produced. The envelope bore an 
embossed + anna stamp, and an adhesive 
Q-annas stamp affixed to the flap on the 
reverse, Both are stamped February 28, 
that isto say,.the upper loop of the 8 
is quite clear, but the lower one haa not 
been imprinted. The die was evidently 
defective. There are alsotwo post marks 
on the reverse of the envelops of the 
Etawah post office, dated March Ist, (date 
of receipt), and March 2nd (date. of delivery). 
This letter was sent on by Jawala Pershad 
to Suraj Pershad, in a covering letter, 
Exhibit ©. It is written by Binayak Rao 
himself, as is proved by Matadin, who 
must be perfectly familiar with his writing 
as he was in bis service for seven or 
sight years. Binayak Rao denied having 
written it though he admitted the writing 
was like his. He suggested that it was 
a forgery. This, however, is exceedingly 
improbable, as it does not materially affect 
the case beyond perhaps showing how Debi 
Din’s letter might have come into the plaint- 
iff’s possession. That Debi Din’s letter is 
not aforgery is proved by the fact that Ram 
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Sewak, then in Jawala Pershad’s and now 
in the service of Binayak Rao, has to admit 
that he wrotethe posteript, and that it. 
was sent from Farrukhabad on Wednesday, 
the 9th Phagun Badi, Sambat 1905. He 
foolishly goes on to say that he does 
not know whether he wrote it at Far- 
rukhabad or not. He also proves having 
written Exhibit N. Exhibit E is a memo- 
randum of expenses incurred on this visit. 
It shows on the credit side receipt of 
Rs. 15 on Phagun Badi 7th. On the same 
date is a debit of Rs. 2-4-6 “railway fare 
of two men, namely, Ram. Rao and Ram 
Sewak from Etawah to Cawnpore.’’ This 
memorandum shows very graphically and 
naturally exactly what happened. Thus on 
arrival at Cawnpore, they drove to their 
shop in the city, and thence went on 
to the Ganges to bathe, then as is 
almost invariably the case, when Indian 
passengers break their journey, at Cawnpore, 
they bought sugar canes, for which Cawn- 
pore is celebrated, they then drove back 
to the station on the line to Farrukh- 
abad, took tickets for that town and 
arrived there the same day and drove 
to the house of Debi Din. They remained 
in Farrukhabad till the following Monday, 
Phagun Badi 13th, when they returned 
alone, z.e., without the ‘girl, to Cawnpore 
where they stopped the night, and on 
Phagun Badt 14th, Tuesday, after bathing 
again in the Ganges and baying more sugar 
omes they got back to Etawah. 


Exhibit E is the contemporaneous 
memorandum of the expenses incurred. 
This expenditere was brought into the 


regular account books, and is to be found 
at pages 82 and 83 of the respondents’ 
, book, in the handwriting of Ganga Din 
who was in the employ of Jawala Pershad 
and after his death in that of Binayak 
Rao himself. In cross-examination he tries 
to discredit the effect of his evidence by 
sayiog that he made the entries at intervals 
of two or four years, whenever he happen- 
ed to go to Ram Raos house. - This 
account book has been in the Court of the 
Subordinate Judgé of Mainpuri for at least 
five years before this snit. It shows the 
items collected under three separate heads 
4. €., expenses for food and so forth, rail- 
way and ekka hire and sums given in 
charity. This account also ghows that 
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Ram Rao and Ram Sewak started from 
Etawah for Farrukbabad and arrived there 
on Phagun Badi 7th, Tuesday, and returned 
to Kiawah on Phagun Badi 14th. 

It will be observed that there is an 
apparent discrepancy between the dates 
given in the aécounts and in Debi Din’s 
letter and Ram Sswak’s posteripf. But on 
examination there isan easy explanation, 
In fact the apparent discrepancy really 
strengthens the value of the evidence of 
these documents. The explanation is this: 
In Sambat 1950, there were two Phagun 
Badi 7th. The first Phagun Badi Tha corre- 
sponded with Monday February 26th, 1824, 
Tuesday, February 27th, 1834, was also 
Phagun Badi 7th, and this is the date 
correctly given in both accounta, v.e., the 
memorandum and the regular account 
book in which the former was included. 

Wednesday 23th should, therefore, be 
Phagum Badi 8th, but what more natural than 
that a school master, like Debi Din, should 
overlook the fact that there were two 7ths in 
that month, and write Wednesday Phagun Badi 
9th which but for thas unusual ocszurrence 
would have been the correch hindi date? 
This evidence coupled with that of Dabi Din, 
proves practically conclusively that Ram Rao 
could not have been at Andawa on the 
morning of the 27th of February 1594, to 
receive payment of theamount of tha bond 
iv question. Great stress was laid by the 
learned Counsel for the appellants on the 
decision of the Privy Council already mən- 
tioned. {t was argued that, as in that case 
the plaintiffs had tried to account for the 
defendants’ possession of the bond and had 
failed, therefore, the Court below and this 
Court should, on that ground alone, aud 
without considering the defendants’ evidence, 
dismiss the suit giving effect to the presump- 
tion raised in the defendants’ favour by their 
production of the bond. It was pointed ont 
that in the partition sait Ram Rao had 
pleaded that all the moveable property, 
jewelry and bonds, had, after Bildeo Pershad’s 
death, baen given into the castody of Surat 
Kuar and that she managed the family business 
and that Ram Rao was a minor. The Court 
had disbelieved this statement and held that 
Ram Rao had attained majority and that it 
was incredible that a young widow like Suraj 
Kuer would have been entrusted with the 
management of so large a business, Here 
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again, it was said, the plaintiffs had reiterated 
practically the same story and called wit- 
nesses to prove that the bond in suit was in 
the custody of Suraj Kuerin 1907. But the 
learned Counsel overlooks the fact that the 
plaintiffs in this case do not attempt to 
” prove how the bond came into defendants’ 
possession. Paragraph 4 of their plaint has 
already been quoted. They plead ignorance 
of what had happened to the bond and say 
simply that they could not findié though 
they had searched for it. In the Privy 
Council case, the plaintiffs sought to prove 
that after the mortgagee’s death, the defend- 
ants had dishonestly obtained possession of 
the bond through the instrumentality of one 
Bansidhar, and also that she, the mortgagee, 
was not at Bara Banki on the day of the 
alleged payment. Both lower Courts found 
that on both these points the evidence pro- 
duced was false and that being so, and the 
endorsement of payment being in the admit- 
ted hand of the mortgagee’s duly authorised 
agent, it was held by the first Court and by 
the Privy Council, that the presumption in 
defendants’ favour must prevail, and the 


snit must be dismissed, because the plaintiffs - 


had failed to discharge the burden of 
establisuing the affirmative proposition that 
the debt was still outstanding, in other words, 
of showing that the bond came into defend- 
ants’ possession by dishonest means and that 
the signatures to the endorsement were either 
forgeries or unauthorised. Here we have a 
very different case. The plaintiffs do not 
attempt to show how the bond came into the 
hands of the defendants. It is true their 
witnesses have not convinced the Court that 
the bond was in 1907 with Suraj Kuer, bat 
the Court below does not consider that 
evidence false, but too weak to be relied on, 
It says, “I confess I do not put much value 
on their wituesses on this point, whom I do 
not consider as reliable men, Without their 
evidence, however, I think, the thing is very 
probable.” Inthe next place it has found in 
effect that the signature was a forgery, 
and also that on the date on which it was 
said to have been written at Andawa, 20 
miles distant from Etawah, Ram Rao was on 
his way to Farrukhabad and could not, there- 
fore, possibly have received payment as 
alleged at Andawa. In other words, the 
plaintiffs proved affirmatively by their own 
evidence that the alleged discharge was fasle. 
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They succeeded by the strength of their own, 
and not through the weakness of the defend- 
ants’ case. For all these reasons we think 
the Court below was right, and wa dismiss 
the appeal with costs including in this Court 
fees on the higher scale. 

Bawesst, J.—I fully agree with the judg. 
ment of my learned colleague. The burden 
of proof, no donbt, lay on the plaintiffs to 
rebut the presumption which arose in favour 
of the defendants from the fact that they ara 


‘in possession of the mortgage-deed in question 


and have been able to produce it and ‘in 
holding to the contrary the Court below is in 
error. But the plaintiffs havein this case 
been able to rebut the presumption. The 
evidence on the point ig set forth in detail 
in the jadgment of the Court below and has 
been fully discussed by my learned brother in 
his elaborate jadgment. It is sufficient for me 
to say that I concur in holding that it has been 
fully established that the mortgage has not 
been discharged. In the first place, it is very 
unlikely that the amount of the mortgage 
was paid before it besame due. In the next 
place, had any payment been made we should 
have found an entry of it in Ram Raos ac- 
count books which apparently were under 
the control of Jawala Pershad. The defendants 
would also have produced their own account 
books, the withholding of them is a circam- 
stance which tells against them. The fact 
that Narain Rao plaintiff has not given eyi- 
dencein the case is also significant. Farther- 
more, it has been proved by satisfactory and 
unmistakable evidencs that on the 27th 
of February 1894 when payment is said to 
have been made to Ram Rao he was on his 
way to Farrakhabad where he arrived in the 
evening and could not, therefore, have been 
at Andawa to receive the money. The ap- 
pearance of the endorsement on the bond is, 
as pointed out by my learned colleague, very 
suspicious. It is difficult for any one ac- 
quainted with the Hindi character to say 
that the signature of Ram Rao on the endorse- 
ment tallies with his admitted signatures on 
the numerous documents which appear on the 
various records produced bafore us., The 
writing of the endorsement looks more like 
the writing of Chhotay Lal Patwari, one of 
the witnesses for the defendants. As has 
been said above Jawala Pershad used to look 
after the affairs of Ram Rao who had 
barely attained majority at the date of hig_ 
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father, Baldeo Prasad’s death, and it is very 
probable that the bond in question came into 
the possession of Jawala Pershad and the de- 


fendants have taken advantage of their pos- 


session of it to fabricate on ib an endorse- 
ment of payment. Had it been discharged 
Ram Rao would not in the previons litigation 
between him and Krishna Rao have pnt it 
forward as a subsisting mortgage. Ufider all 
these circumstances I concur with the find- 
ings of the Court below and agree with 
my learned colleague in dismissing the appeal 
with costs. 

‘By rae Coust.—The order of the Court is 
that the appeal is dismissed with costs iu- 
cluding fees on the higher scale. We extend 
the time for payment fora period of six 
months from this date. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Seconn Civ, Arpan No. 1158 or 1911, 
March 18, 1913. 

. Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
ALTAFUDDIN CHOWDHRY AND OTHERS 

— PLAINTIFES— APPELLANTS 


versus 
ASO KHADEM—Derenpany—Responpent, 


Hasement—Discharge of surplus water of defendant's 
land upon plaintifs land through channel—Filling up 
of channel—Suit to restore channel to original condi. 
tion, if lies. ay 

The plaintiff and the defendant are adjoining 
owners of land. The defendant used to discharge 
upon the land of the plaintiff the surplus water of 
his tank through a channel on his own property. 
Recently the defendant has filled up this channel, 
The plaintiff has brought this suit to compel the 
defendant to restore the channel to its original con. 
dition: 

Held, that an easement exists for the benefit of the 
dominant tenement alone; that the servient owner 
acquires no right to insist on its continuance or to 
ask for damages on its abandonment; that the plain- 
tiff has not established a right enforceable under the 
law; and that, consequently, the suit is not maintain. 
able, 

Mason v. Shrewsbury and Hereford Railway Company, 
L. R. 8 Q B.578 at p. 557;40 L. J. Q. B 293; 25 L, 
T. 239; 20 W. R. 14; Arkwright v. Gell, 5 M. & W. 203; 
2 H. & H. 17; 8 L. J. Ex, 201; 52 R, R. 671, Gaved v. 
Martyn, 19 C. B. (x. s.) 732 at p. 758; 34 L. J. C. P. 
353; 11 Jur. (N. s.) 1017; 13 L. T. 74; 14 W. R. 62; 
Simpson v. Godmanchester Uorporation, (1897) A.0. 696; 
65 L. J..Ch. 770; 77 L. T. 402 and Khoorshed Hossein. 
v. Teknarajn Singh, 2 CO. L. R. 141, relied upon. 
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Appeal from the decree .of the Sub-Judze 
of Birbhum, dated February 8th, 1911, re- 
versing that of the Munsif of Bolepur, dated 
Dacember 20th, 1902. . 

Babu Sachindra Prosad Ghose, for the Ape 
pellant. 

Babus Hemendra Nath Sen and’ Kali Das 
Sarkar, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for declaration ofa right 
of easement to have discharged on their own 
land the surplus water of the land of the 
defendant. The plaintiffs and the defendant 
are adjoining owners of land. It has been 
found that the defendant used to discharge 
upon the land of the plaintiffs the surplus 
water of his tank through a channel on his 
own property. Recently the defendant has 
filled up this channel, with the result that 
the water does not any longer flow into the 
land of the plaintiffs. The present suit has 
been instituted, substantially with a view to 
compel the defendant to restore the channel 
to its original condition, and to discharge as 
before the surplus water of his land through 
this channel upon the land of the plaintiffs, 
The Oourt of first instance made a decree in 
favour of the plaintiffs, Upon appeal, the 
Subordinate Judge has dismissed the suit on 
the ground that the plaintiffs have not es- 
tablished a right eaforceable under the law. 
The question for decision, consequently, is 
whether the plaintiffs have aequired the 
right of easement claimed. 


It is an elementary doctrine that an 
easement exists for the banefis of the domi- 
nant tenement alone and that the servient 
owner acquires no right to insist on its 
continuance or to ask for damages on its 
abandonment. This principle was laid down 
by Cockburn, ©. J., in the casa of Mason v. 
Shrewsbury and Hereford Railway Oumpany 
(1) in the following terms:— 


ké . 

It is of the essence of sguch an easemant 
that it exists for the banefit of the dominant 
tenement alone. Being in its very nature a 
right created for the banefit of the dominant 
owner, its exercise by him cannot operate to 
create a new right for the benefit of the 
servient owner. Like any other right, ita 
exercise may be discontinued, if it beeames 


(1) 6 Q. B. 578 at p. 537; 49 LD, J. Q. B. 293; 25 L. 
T, 239; 20 W. R. 14, 
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onerous or ceases to be beneficial to the party 
entitled.” The same principle had been 


previously recognised inthe cases of Arkwright . 


y. Gell (2) and Gaved v. Martyn (3) and was 
subsequently formulated in similar terms by 
Lord Watson in the case of Simpson v. 
Godmanchester Corporation (4). We further 
find that the proposition was recently acsepted 
as settled law in the cases of M'Evoy v. The 
Qreat Northern Railway Oompany (5) and 
Henna v. Pollosk (6). The rule was also 
applied by this Court in the case of Khoorshed 
Hossein v. Teknarain Singh (7). Bat much 
stress has been laid upon the decision in 
Kena Mahomed v. Bohatoo Sircar (8). In that 
case, ib was stated that ifthe actof which 
the plaintiff complained was the prevention 
of the flow of the mere surface drainage not 
flowing in avy channel but percolating 
through or flowing over the. surface and 
ultimately finding its way into the lower 
land of the plaintiff, that was a matter in 
which no prescriptive right could be acquired 
and there was no foundation for the claim 
of the plaintiff. This proposition cannot be 
controverted on principle. Bat then follows 
this statement:— A prescriptive right to 
such waters could only be acquired when 
the water had reached and flowed in some 
defined channel, whether natural or arti-’ 
ficial, into the defendant’s land.” If the 
learned Judges intended te lay down that 
the fundamental principle that an easemeat 
exists for the benefit of the dominant tene- 
ment alone and that the servient owner 
acquires no right to insist on its continuance, 
ceases to be applicable when the water has 
flowed in a defined channel on the dominant 
tenement before it reaches the servient 
tenement, we are tunable to accept this 
exposition of the law a3 well founded on 
reason. There is, so far as we can discover, 
no authority to support it, and no intelligible 
“reason has been assigned in this Courié in 
support of the alleged distinction. 4 We are 
of opinion, therefore, that the plaintiffs have 
acquired no right of easement under which 


2) 5 M. & W. 203; 2 H. & H, 17; 8 L. J. Ex, 201; 

R. R. 671. 
ma) 19 0. B. (x. 8.) 732 at p. 758; 34 L. J. C. P. 353; 
ll Jur. (N. s.) 1017; 13 L. T, 74; 14 W. R. 62, 

(4) (1897) A. C. 696; 66 L. J. Ch, 770; 77 L. T. 499, 

(5) (1909) 2 I, R. 325. 

(6) (1900) 2 I. R. 664. 

(7) 2 0. L. R. 141. 

(8) Marshall 500. 
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they can compel the defendant to discharge 
upon their land the surplus water of his 
land through a channel thereon. 

The result is that the decres of the Court 
below is affirmed and this appeal dismissed 
with costs, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Orvis Appeat FROM ORDER No. 4 or 1913. 
May 1, 1913. 
Present:—Justice Sir George Knox, Kr., and 
Mr, Justice Rafique. 
AMINUDDIN HYDER—JUDGMENT-DABTOR | 
«APPELLANT : 
versus 
SHEORAJ SINQH—DEOREE- HOLDER- 
RESPONDENT. 

Provincial Insolvency Act (LII of 1997)—Civil Pros 
cedure Code (Act XIV of 1882), s. 851—Schedule of 
creditors not prepared before discharge of insolLvent—No 
creditorcan subsequently proceed as schedule creditor in 
respect of property subsequently acquired by insolvent, 

Where no schedule of oraditors is prepared before 
the discharge of an insolvent no creditor oan subse. 
quently proceed against him as a sohedule creditor 
to enforce his claim ugainst the property acquired 
by the insolvent after discharge. 

First appeal from an order of the Dise 
triot Judge of Shahjahanpar, dated 21sb 
September 1912. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellant. 

Mr. Nihil Ohind, for the Respondent. 

JUDGMENT,—Hakim Aminaddin is a 
jadgment-debtor of one Koer Sheoraj Singh. 
There were proceedings in the Oourt of 
Shahjahanpar prior to proceedings out of 
which these proceedings have arisen and 
with regard to those proceedings it is 
sufficient to say that Hakim Amin-nd-din 
did apply to be declared an insolvent. Ho 
was declared an insolvent and he was 
discharged under section 351 of the Code 
of Civil Procedure of 1882. These proceed- 
ings relating to his discharge have bəen 


_ laid before us and we have examined them, 


We find that im oneof them, t.e., an order 
by the District Judge, dated the 27th 
January 1904, it is səb oub “no other 
creditor, except Ram Lal, proves his claim 
to-day though called upon”, It was, doubt- 
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less fur this reason thab no schedule was 
prepared and very properly so; for a schedule 
cannot be prepared by a Court until the 
creditors have proved their claims, This wag 
the law under the procedure prevailing up to 
the passing of the Provincial Insolvency Act 
of 1907. 

In 1912 Sheoraj Singh applied to the 
‘Court of the District Judge and he asked 
that certain property which had come into 
the possession of the judgment-debtor might 
be placed at the disposal of the Collector 
of Budaon so that he might arrange for the 
payment of the debt due to Sheoraj. 

The application was opposed by Hakim 
Amin-ud-din, the judgment-debtor, who said 
that. he had been discharged from all debts 
and the Court had no power to make the 
property, which he had since acquired, 
liable. The District Judge granted the 
application of Sheoraj and directed that one 
Bayad Yakub Ahmad; who had been ap- 
pointed Receiver in 1910, should realiza the 
assets of the insolvent and divide them bete 
ween the two schedule creditors, Ram Lal and 
Sheoraj Singh. 

It is this order which forms the subject 
of the present appeal. 

We have looked at the record ourselves, 
We cannot find and-neither of the learned 
Counsel for the parties can point to any 
schedule of creditors. Amin-ud-din in his 
memorandum of appeal himself says that as 
no schedule of creditors was prepared before 
the discharge of the insolvent, the applicant 
cannot be allowed to proceed against the 
appellant. There being no schedule of 
creditors to this case Koer Sheoraj Singh 
cannot now enforce his decree as though he 
were a scheduled creditor. 

The appeal prevails, the order of the Oourt 
below is set aside, but we dodi; think this 
isa case in which the judgment-debtor is 
entitled to his costs. 

Appeal allowed. 


CALCUTTA HIGH C 

Seconp Crvin Appear No. 190. 

Jane 11, 1913. 
"Present: —Mr. Justice Richards 
Mr. Justice Newbould. 
RASH BEHARY MITTER—PGLANTIFI — 
APPELLANT 
- versus 
JOTINDRA MOHAN DATTA—Deranpant 
A _ RESPONDENT. 

Fraud— Co-sharer making default in payment of his 
share of Government revenue with intent to bring 
about sale for arrears and purchase estate himself. 

The defendant, who is the co-sharer of the plaintiff 
in respect ofan estate, deliberately made default in the 
payment of his share of the Government revenue 
with the intention of purchasing the estate himself 
when it was brought to sale for the arrears. Tho 
estate was in fact sold by the Collector and was pur- 
chased by the defendant. Nothing was done, how- 
ever, by the defendant to mislead the plaintiff or to 
prevent the existence of the arrears and tho fact that 
the estate was to bo sold from coming to his know. 
ledge: 

Held, that such conduct on the part of the defend. 
ant did not amount to afrand upon the pluintiff so 
as to entitle the latter to insist on the re-conveyanca 
to him of his original share. 

Doorga Singh v. Sheo Pershad, 16 C. 194, followed. ` 

Gonesh Pershad v. Pandey Brij Behary, 1 O. LJ, 
565, referred to. 

Janki Singh v. Debi Nandwn Prasad, T Ind. Cas. 772; 
15 0. W. N. 776, distinguished. 

Appeal from the decree of the District 
Judge of Burdwan, dated April 18th, 1911, 
reversing that of the Sub-Judge of that 
District, dated September 22nd, 1909. 

Babus Hemendra Nath Sen and Jatindra 
Nath Lahiri, for the Appellant. 

Babas Ram Ohandra Majumdar and 
Manmotha Nath Mu'herjee, for the Respond- 
ent. 


JUDGMENT.—The whole question in this 
appeal is whether the learned Judge in the 
Court below was right in deciding the caso 
as he did on the”authority of the ease of 
Doorga Singh v. Sheo Pershad (1). The facts 
found are that the defendant No.2 who is 
the co-sharer of the plaintiff in respect of 
the estate to which the suit relates delibər- 
ately made default in the payment of his 
share of the Government revenue with the 
intention of purchasing the estate himself 
when it was brought to sale for the arrears, 
The estate was in fact sold by the Collecto 
and was purchased by the defendant No, | 
who is the servant of the defendant No, 


and 


(1) 16 O. 194, 


4 


` cases, 
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ind acted in the transaction as his benamdar. 
‘Nothing was done, however, by the defendant 
PS: 2 to mislead the plaintiffs or to prevent 
the existence of the arrears and the fact that 
the estate was tobe sold from coming to 
their knowledge. The question is whether 
such conduct on the part of the defendant 
No. 2 amounted to a fraud upon the plaintiffs 
so as to entitle them to insist on the re- 


conveyance to them of their original shares, . 


In oar opinion the precise point which arises 
was decided in the case on which the learned 
Judge relied. Wao can find no distinction at 
all between the facts found in the present 
case and the facts on which it was held in 
that case that co-sharers in the position of 
the present plaintiffs had no such right as 
that now claimed. -It is said that a different 
- opinion has been expressed in subsequent 
No subsequent case, however, can be 
gaid to be in actual conflict with the decision 
in Doorga Singh v. Sheo Pershad Singh 
(1). That decision on’ the other hand, 
was followed in the case of Gonesh 
Pershad v. Pandey Brij Bekary (2). No 
doubt, in the case of Janki Singh v. Debi 
Nandan Prosdd (3) there are observations in 
the judgment of the learned Judges, which 
are in favour of the contention urged on 
behalf of the appellant. These observations, 
however, appear to us to be obiter inasmuch 
as the learned Judges found that fraudulent 
practices had been resorted to by the de- 
faulting purchaser who was not only a co- 
sharer in respect of the estate there in ques- 
tion but also a mortgagee of the share in 
respect of which a short payment of revenue 
had been ‘paid. 

As to the unreported case referred to “in 
the judgmentof Janki Singh v. Debi Nundan 
Prasad (8) the learned Pleader for the appel- 
lant, who relied upon it, wis unable to tell us 
much aboutit. This was because he had 
not had the opportunity of studying the ĉase 
before this appeal was heard. We under- 
stand that the facts of that case bring it 
within the class of cases where positive or 


active fraud has been attributed to the pur- . 


shaser. That case is, therefore, distinguish- 
‘ble from the present one-on much the same 
round asthe case of Janke Singh v. Debs 
andan Prasad (3). In the present state of 


(2) 1 0. L. J. 585. 


(8) 7 Ind, Qas. 772; 15 0, W. N. 776. 
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the authorities, we feel ourselves bound by 
the decision in the case of Doorga Singh v. 
Sheo Pershad Singh (1). 
The result is that the appeal must be dis- 
missed with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
First Orvin APPEAL FROM Oaper No. 173 
or 1912. 
April 30, 1913. 
Present:~~Juatice Sir George Knox, Kr., and 
` Mr. Justice Rafique. 
Bibi RAM KETI—APPLIOANT— APPELLANT 


versus 
CHHAJJU AND ANOTHER— OPPOSITH PARTY —~ 
RESPONDENTS. 


Civil Procedure Code (Act Y of 1908), 0. V, r. 1— 
Service of summons —Duty of serving oficer—Afidavit 
to contain what step he took. 

Where sammans was not served personally on a 
defendant and the peon who was charged with the 
service of the summons, on his return gave it as 
his opinion that the defendant was either evading 
service or was away fo some other place and tha 
affidavit which he filed in the Court did not show 
what action he took in the way of serving the 
summons, the service was not sufficient. The service 
of a summons or of æ notice upon a person is a very 
important step and the law very properly requires 
that the action of the peon charged with the service 
should de set oub in full and be supported by his 
affidavit. Untilthis has been done the. sammons 
cannot be considered to have been sufficiently served. 

First appeal from an order of the Sab- 
ordinate Judge of Agra, dated 13th July 
1912. 

Mr. Benodbeharz, for the Appellant.. 

Mr. G. L. Agrawala, for the Respondents. 


JUDGMENT.—Musammat Ram Koti, who 
was arrayed as a defendant in a suit brought 
by Shib Ch Das and against whom an. 
ex parte decree had been passed, has filed an 
application toget aside the decree on the 
ground that no summons was ever served upon 
her and that she had no notice of the date 
fixed for the hearing of the case. The 
learned Subordinate Judge, before whom this 
application came, refused to grant it. He 
held that there was no satisfactory evidence 


- on the record to show that Musammat Ram 


Keli had no knowledge of the suit. Her 
husband, her son and her father-in-law 
were defendants along with her and ali ` 
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‘of them contested the suit. The learned 
Subordinate Judge said that from the record 
it appears that tha applicant had notice of 
the summons and that it was hell by kis 
predecessor that she wanted to evade notice. 
It appears that the record does not bear 
out what is here set out. Sammonses were 
issned to Musammat Ram Keti and to others, 
The peon who was charged with the service 
of the summons on his return gave it as his 
opinion that Musammat Ram Keti was either 
evading service or was away at Delhi. The 
affidavit which he filed in Court does not 
show what action he took in the way of serve 
ing the summons. It steps short. at this 
inference. On the reverss the summons 
shows that it was considered served on 
Augan Lal. Bat there is nothing whatever 
said regarding service on Musammat Ram 
Keti. The service of a summons or of a 
notica upon a person is a very important 
step and the law very properly requires that 
the action of the peon charged with the 
service should be set out in full and be 
supported by his affidavit. Until this 
has been done the summons cannot be con- 
sidered to have been sufficiently served. 
In the present case had the serving officer 
goneon to say ‘I handed the summons 
to so and soa male member of the family 
residing with the lady” or set out some 
other act indicating service it would be 
different. But as the record stands, we 
cannot hold that the service upon Musammat 
Ram Keti was sufficient and that she had 
proper notica of the date on which she 
was required to appear in Oourt, We, there- 
fore, set aside the order, allow this appeal 
and direct that the case shall go back to 
the Subordinate Judge with instructions to 
placa it upom his file of pending cases and 
dispose of it according to law. Costs will 
follow the event. 
Appeal allowed; Ouse remanded. 
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PUNJAB CHIEF COURT. 

Fiast Civit ApPPrAL No. 541 or 1971. 

June 28, 1913. 

Present: —Mr. Kensington, Officiating 
Chief Judge, and Mr. Justice Beadon. 
RAM GOPAL—P aintirF—APPELLANT 

versus 

SITA RAM— Derenpart—Respoypent. 

Interest—Hundi—Evidence—Interest not mentioned 
— NO oral agreement can be proved. 

Where a kundi was silent as to interest and no 
separate written agreement was made in regard to 
interest such as was established in the Privy Council 
case published as Ganshiam Lalji v. Ram Narain, 29 
A. 33; 17 M, L. J. 35; 5 C. L.J. 7; 11 0. W. N. 103 
4A. LJ. 29; 9 Bom. L. R. 1; 1M. L. T. 427; 34 L A. 6: 

Held, that evidence could not be given of a separate 
oral agreement as to interest. 

Kishore Chand v. Guran Ditta Mal, 10 Ind. Cas. 3:5; 
52 P, R. 1911; 165 P. L. R. 1911; 162 P, W. R. 1911, 
followed. 

First appeal from the order of the Dise 
trict Jadge, Hissar, dated the 26th January 
1911, decreeing claim in part. 

Rai Bahadur Pandit Sheo Narain, for the 
Hon’ble Mr. Muhammad Shaft, K. B., for the 
Appellant, 

Lala Lajpat Raz, for the Respondent. 

JUDGMENT.—The plaintiff has in this 
case eued for Rs. 3,40 principal of four 
hundis drawn by the defendant in his favour 
within a few days of eachother in 1904, 
each Aundi being payable after sixty-one 
days and being what is commonly known ag 
a Shah Jog Hundi. Plaintiff has also claimed 
Rs. 3,600 as interest at 18 per cent. He 
has been allowed interest, Rs. 1,119 at 6 per 
cent. under section 80 of the Negotiable In- 
struments Act, XXVI of 1881, and he now 
appeals for the balance. 

Plaintif’s more particular prayer in appeal 
is that there should be a remand in order 
that he may be given an opportunity of 
producing further oral evidence to prove 
an agreement for interest ab 18 per cent. 
His contention is that the lower Court 
wrongly refused this evidence by order of 
the 26th January 1911 at page 15 of the 
paper-book. It is admitted that the undis 
in question are silent as to interest and that 
no separate written agreement was made in 
regard to interest, such as was established in 
the Privy Council case published as Qhan- 
shiam Lalji v. Ram Narain (1). 

(1) 29 A. 33; 17 M. L. J. 35; 5 0. L. J. 7; 110. W. 


N. 105, 4 A, L. J. 29; 9 Bom, Lu R. l; 1 M. Le T, 427; 
841, A. 6. 
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_So far as this Court is concerned the rul- 
ing of Kishore Ohand v. Quran Ditta Mal(2) is 
clear authority for holding that evidence can- 
not be given of a separate oral agreement as 
to interest. Plaintifi’s Pleader felt bound to 
accept this ruling as conclusive against him 
and all he could say was that he thought that 
the matter should be re-considered by a Fall 
Bench having regard to other decisions which 
he quoted, and more particularly to Umesh 
Chunder Baneya v. Mohini Mohan Das (3) and 
Sawdamonee Debyu v. â. Spalding (4). 

Umesh Ohunder Baneya v. Mohini Mohan 
Das (8) was a very brief ruliog of July 1881, 
given four months after the Negotiable Instru- 
ments Act came into force, and deals with an 
informal note of hand. We do not consider 
that it can be relied on in view of the very 
precise terms of section 80 of the Act, 
Sowdamonee Debya v. A. Spalding (4) was 
a brief reply of 1882 toa reference from a 
Small Cause Court holding that proviso 2 to 
section 92 of the Indian Evidence Act should 
be applied to oral agreements. We cannot 
treat this decision as binding upon us in 
preference to the exhaustive ruling on the 
point contained in Kishore Ohand v. Quran 
Ditia Mal (2) and we are not satisfied that 
the correctness of the latter ruling is sub- 
ject to such reasonable doubt as to justify us 
in making a reference to a Full Bench. 

Wo must hold accordingly that the plaint- 
jf’s interest in the present case has been 
rightly restricted to the rate of 6 per cent, 
His appeal is, therefore, dismissed with costs 
’ to the defendant. 

f Appeal dismissed, 


(2) 10 fad. Cas. 315; 52 P. R. 191l; 165 P. L. R. 
1911; 162 P. W. R. 1911. 

(3) 9 0. L. R. 301. 

(4) 12 0. L, R, 163. 





ALLAHABAD HIGH COURT. 
Execution Secoxp Arreau No. 377 or 1913. 
June 24, 1913. 

Present:—Mr. Justice Lyle. 
SHYAM LAL—Jupament-DEBTOR— 
APPELLANT 
VETSUS 
SHEOBARAN SINGH—DE0REE-HOLDER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1909), O. XXXIV, 
z, 6—Personal decree—Description of Court, 
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A man who, thongh entitled to put the property to 
sale under a decree, deliberately neglects to do so 
and allows a portion of the property to be sold by a 
person not entitled to sell it, shoald not be allowed to 
come in afterwards and claim a personal decree under 
Order XXXLV, rule 6, of the Code of Civil Procedure. 

Parbhu Narain Singh v. Baldeo Misra, 29 A. 260; 
A. W. N. (1907) 69; 4 A. L. J. 157, referred to. 

Sheo Prasad v. Behari Lal, 25 A. 79; A. W. N. (1902) 
203, Ghafur Hasan Khan v. Rifayatullah Khan, 28 
A. 19; 2 A.L.J. 413; A, W. N. (1905) 165, distinguished. 

Execution second appeal against the 
decision of the District Judge of Shahjahan- 


. pur, dated 9th December 1912. 


Mr. Govind Prasad, for the Appellant, 

Mr. Gulzart Lal, for the Respondent. 

JUDGMENT.—This is an application by 
Sheobaran Singh for a personal decree 
under Order XXXIV, rule 6, Civil Pro- 
cadure Code. The facts are as follows :— 

Sheobaran Singh obtained a decree against 
the judgment-debtor appellant on a mortgage 
executed on the 2lst of February 1898.. 
In the suit on that mortgage he impleaded 
one Godhe Singb, a subsequent mortgagee. 
Skeobaran Singh was ordered to pay 
off two prior mortgages within two months 
as a condition precedent to bringing the 
proparty to sale. Godhe was ordered to 
pay off within six months the amount of 
Sheobaran Singh’s mortgage and also 
the amount of the two prior mortgages 
which Sheobaran Singh had been ordered 
to redeem. It was directed that if Godhe 
Singh made these payments Sheobaran Singh's 
mortgage would .be extinguished; but if 
he did not make them Sheobaran Singh 
should be entitled to bring the whole 
property to sale, 

Sheobaran Singh paid the amounts due 
on the two prior mortgages within the 
time fixed; but Godhe Singh did not pay 
the amount due on these two mortgages. 
nor did he even pay the full amount due 
on Sheobaran Singh’s own mortgage. 

Godhe Singh had sued and obtained 
a decree on his own mortgage making 
Sheobaran Singh a party and instead of 
paying the sum, he was directed to pay 
in Sheobaran Singh’s decree, he proceeded 
to execute his own decree. It appears 
that in this decree he had been ordered - 
to pay the amount duą to Sheobaran 
Singh on his own mortgage only and 
not the amount due on the two prior 
mortgages. Sheobaran Singh does not 
appear to have raised any objection and a 
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portion of the property was sold, the 
purchasers being Sheobaran Singh’s own 
sons. Sheobaran Singh afterwards pnt a 
portion of the property to sale in execu- 
tion of his decree but only that portion 
which was left over after Godhe Singb’s 
sale. 

The amounts of the prior mortgages 
and a portion of Sheobaran Singh’s own 
mortagage being still unpaid Sheobaran 
Singh now applies for a personal decree. 
Both the lower Courts have granted his 
application. The judgment-debtor appeals, 
On bebalf of the appellant it is contended in 
the first place that the personal remedy under 
the two prior mortgages is barred by limita- 
tion, The respondent has failed to show me 
that the personal remedy under these morte 
gages is still subsisting. He has in fact 
abandoned his claim for a personal decree for 
the amounts of these two mortgages and 
merely asks for one in respect of the amount 
which is still owing on his own mortgage. En 
view of what follows it is not necessary to con- 
sider this point further. It is next contended 
on behalf of the appellant that Godhe Singh 
not having paid up Sheoberan Singh's 
mortgage in full and all prior mortgages 
which Sheobaran Singh bad been ordered’ 
to pay off, Sheobaran Singh was entitled 
to bring the whole of the mortgage 
property to sale under his decree. Instead 
of this he allowed Godhe Singh to bring 
a portion of the property to sale in 
satisfaction of his own decree to which 
Sheobaran Singh was a party. It is urged 
that Sheobaran Singh and Godhe Singh 
were clearly in collusion as evidenced by 
the fact that Sheobaran Siogh’s own 
sons were the purchasers in execution of 
Godhe Singh’s decree and that under the 
vircamstances Sheobaran Singh is not entitled 
to a personal decree. 1 think there is force 
in this argument, Sheobaran Singh was a 
party to the proceedings leading up to the 
decree under which Godhe Singh brought a 
portion of the property to sale. He could have 
and should have pointed out that Godhe Singh 
had no right to get a decree for sale 
of any portion of this property without 
paying up the prior charges which he him- 
self had been directed to pay up. When 
Sheobaran Singh obtained his own decree 
and Godhe Singh failed to pay up the 
amounts of the prior mortgages, Sheo- 
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baran Singh cnld have brought the 
whole property to sale. For some reason 
he neglected todo this, Instead of doing 
so he allowed Godhe Singh to sell a 
portion of the property under his own 
decree and although the fast that Sueobaran 
Singh's sons were the purchasars under this 
decree does not necessarily show collusion 
between the two, it certainly raises a 
suspicion of it. In my opinion a man who, 
though entitled to pus the property to 
sale under a decree, deliberately neglects 
to do so aud allows a portion of the pro- 
perty to be sold by a person not entitled 
to sell it, shonld not be allowed to com3 
in afterwards and claim a personal decree, 
The relief under Order XXXIV, rule 6, 
Civil Procedure Oode, is one which ig 
within the discretion of the Court to give or 
refuse. Numerous rulings have been quote- 
ed, buf most of them are not in point, 
I should, however, note that in Parbhu 
Narain Sings v. Baldeo Narain (1) Knox, J., 
remarks: “The remedy given by section 
90 is an oxtraordinary one and must, 
therefore, be applied with great care aud 
jealousy.” The respondent relies on Sheo 
Prasad v. Behari Lal (2) and Ghafur 
Hasan Khan v. Kifayitullh Khan (3). 
These cases are not on all fours with the 
present one. In these cases it was merely 
ruled that where a mortgagee relinquishes 
a portion of the mortgaged property on 
the ground that it is worthless, there ia 
nothing to prevent his obtaining «a 
personal decree, if his mortgage is not 
satistied by the sale of the balance. In 
the present case Sheobaran Singh instead 
of putting the entire property to sale in 
satisfaction of his own decree, as he was 
entitled to do, allowed Godhe Singh to 
put a portion of it to sule in satisfaction 
of his decree. Under these circumstances 
I do not think the lower Courts exercised 
a proper discretion in giving a personal 
decree, nor does it appear to me that they 
did so after fully appreciating and cone 
sidering the circumstances of the cuan, I, 
therefore, decree the appeal and dismiss 
the application with costs in all Courts. 
Appeal dismissed, 
(1) 29 A. 260; A. W. N. (1907) 69; 4 A. L. J. 157, 


(2) 25 A. 79; A. W. N. (1902) 203. 
(3) 28 A, 19; 2 A. I. J. 413; A. W. N. (1905) 165. 
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CALCUTTA HIGH COURT.. 
Seconp Civ, Apprats Nos. 1457, 1777 TO 
1780 or 1908. 

May 24, 1912. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Bercheroft, 
BAKTAWAR SINGH— DEFENDANT 
APPELLANT 

. versus 


BHUBANO SINGH AND 0THERS— PLAINTIFES 


— RESPONDENTS, 

Central Provinces Land Revenue det (XVII of 
1881), ss. 65A. sub-s. (4) cl. (d); ss. 70,77 (b), (0), 1d); 
8. 152 cl. (a), el. (12) sub-s. (b)—Specifie Relief Act 
(I of 1877), s, 42, proviso— Suit jor correction of entry 
in khewat as fo slatus of plaintiff—Mainiainability 
—Secretary of State not made party—~Parties. 

A suit for declaration that an entry in a khewat of 
the Dewar Settlement is incorrect, is institnted on 
the ground that although the property im dispute is 
held by the plaintiffs as maintenance grant and they 
are not liable to pay any rent in respect thereof to 
the zemindar, yet they have been recorded as ticca- 

-dars liable to pay rent at a sum assessed by the Settle- 
ment Authorities: 

Beld, that the suit although within the scope of 
section 83 of the Central Provinces Land Revenue 
Act, yet is not barred by the provisos to that sec- 
tion; that although the Record of Rights was signed by 
plaintiffs, the suit is not one instituted with a view to 
modify or set aside any entry relating to the matters 
mentioned in section 70 or 77 clanses (b}, (e) or ia) 
that the suit is not barred by section 654 sub-section 
(4) clause (d), the question which arises between the 
parties being as to the true statas of the plaintiffs, 
that the suit is not open to objection under section 42 
of the Specific Relief Act, as it was not necessary for 
the plaintiffs to seek for any consequential relief; that 
the plaintiffs were not bonnd to give any notice of 
the suit to the Secretary of State; and as the Secre- 
tary of State did not intervéne to be joined as a party 
defendant the suit is nop bad under the lst proviso 
to section 83. 


Appeals from the decrees of the Sub-Judge 
of Sambalpore dated March 21st, 1903, 
affirming those of the First Munsif of that 
place, dated September 30th, 1907. 

Dr. Rash Behary Ghose, and Mr, G. Sarkar, 
for the Appellant. 

Babu Ram Chandra Majumdar, for the Re- 
spondent. , 


JUDGMENT.—This is an appeal on behalf 


of the defendant in a suit for declaration 
that an entry in the khewat of the Dewar 
Settlement in respect of Mozza Malida is 
incorrect. The case for the plaintiffs is that 
they and the defendants are descended from 
& common ancestor, that the rule of primo- 
geniture governs the family, that there- 
under the eldest member of the senior 
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branch of the family succeeds to the impar- 
tible zemindart, and that the members of 
the junior branch are entitled to a main- 
tenance grant. The plaintiffs allege that the 
property in dispute is held by them as main- 
tenance grant, but thatin the Dewar Settle- 
ment they have been recorded as ticcadars 
liable to pay rent ata sum assessed by the 
Settlement authorities. They, therefore, seek 
a declaration that in so far as bhogra or 
nij jote lands are concerned, they hold them 
as a maintenance grant and ave not liable 
to pay any rent in respect thereof to the 
zemindar. These allegations are controverted 
by the defendant who further urges that the 
suis is not maintainable under the provisions 
of the Central Provinces Land Revenue Act, 
1881. The Courts below have overruled 
the contention of the defendant and made 
a decree in favour of the plaintiffs, On behalf 
of the defendants that decree has been 
assailed substantially on two grounds, namely, 
first, that the suit is not maintainable under 
the Central Provinces Land Revenue Act, 
1831, not at any rate, till the Secretary of 
State for India in Council has been joired 
asa party defendant, and secondly, that the 
plaintiffs have not established the particular 


-grant specified in their plaint. 


In so faras the first of these contentions 
is concerned, the argument for the appellant 
divides itself into two branches, namely, 
first, that the suit ia not maintainable at all, 
and secondly, that if it is maintainable the 
Secretary of State for India is a necessary 
party. R 

In support of the firet branch of the con- 
tention, reference has been made to section 
152 of the Central Provinces Land Revenue 
Act, 1881, clause (a) of which provides that 
no Civil Court shall entertain any suit 
instituted or application made to obtain a 
decision or order on_any matter which the 
Governor-General ia Council, the Chief 
Commissioner or a Revenuo or Settlement 
Officer is by the Act empowered to determine 
or dispose of. Reference has been mada 
particularly to clause (12) of sub section 
(b) of section 152 which refers spesifically to 
claims to set aside corrections of entries or 
revision of records under sections 120, 121 
and 122;in respect of these matters ib is 
provided that no Civil Court shall exercise 
jurisdiction, Section 120 provides that any 
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entry in the Record of Rights may, after such 
record has been madsover tothe Doeputy 
Commissioner, be corrected by the Deputy 
Commissioner on the application of any per- 
son interested or of his own motion. Sach 
correction may be made on one or more of 
the grounds stated and on no others. Of 
the grounds specified, clause (b) provides 
for the case in which a decree has been made 
in a suit brought under section 83 by which 
the entry has been declared to ba erroneous. 
Section 53 then provides that any person 
deeming himself aggrieved by any decision 
under section 73 or by any decision of the 
Chief Settlement Officer in appeal therefrom 
or by any entry’ made in the Record of 
Rights as to any matter referred to in that 
section, may institute a suit in the Civil 
Court to have such decision səb aside or 
such entry cancelled or amended. To this 
there is added a proviso which lays down, 
first, that when any suit under this section 
is instituted for the cancellation or amend- 
ment of an entry, the Government, if it so 
desires, and all persons interested in the 
entry shall be made parties; and in the 
second place, that no person by whom 
the Record of Rights was signed and no 
person claiming through or under them 
shall, without the previous sanction of the 
Chief Commissioner, institute any suit with 
avisw to modify or set aside any ‘entry 
relating to any matter mentioned in section 
70 or 77 clauses (b), (e) or (d). It has been 
argued on behalf of the plaintiffs-respsndenta 
that the suit is one within the scope of 
section 83 of the Central Proviness Land 
Revenue Act of 1881; but that the proviso 
does not operate as a bar because although 
the Record of Rights was signed by them, 
the suit is nob one instituted with a view 
to modify or set asides any entry relating t? 
the matters mentioned in sestion 70 or 77 
clauses (b), (c) or (d). This contention is 
clearly well founded. Section 70 refers to a 
decision, by the Settlement Officer, of disputes 
amongst share-holdars regarding the managa- 
ment of the mahal. Saction 77 clause (b) 
refers to the determination of a dispute by 
the Settlement Oficer regarding the rights 
of persons resident in the village or holding 
lands comprised in the villags, in or to the 
common lands of the mahal and its produce 
and the village site. Clauses (c) and (d) refer 
to decisions of disputes relating to customs 
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about irrigation or rights of way or other 
easements and to any other rights or custom 
which the Chief Commissioner directs to ba 
recorded inthe administration pipar. It is 
clear, therefore, that the second branch of 
the proviso has no application to this casg 
and does not operate as a bar to the 
institution of a suit under section 83. It 
was next suggested that section S5A sub- 
section (4) clause (d) operates as a bar, 
That clause provides that in the event of any 
dispute arising between the proprietor and 
the protected źicordar as to what is a fair and 
equitable #teca jama, the matter shall ba 
referred to the Deputy Commissioner whoso 
decision shall, subject to revision by tha 
Chief Commissioner, be final. This clause, 
in our opinion, has no application to tha 
circumstances of the present cise. No doubs, 
the plaintiffs have been recorded as protected 
ticsadars and the defendant the proprietor. 
The question which arises betwean the 
parties is as to the true status of the plaint- 
ifa. The plaintiffs do not seak to hava a 
fair and equitable ¢iccz jamz assessed in 
respect of the land of which they have b3en 
deamed to ba the protected ticcadars, Oan- 
sequently, neither section 68 nor saction 654 
sab-section (4) clause (d) operates as a bar 
to the institution of the suit, Ib cannot 
also ba sugzested that the sait is opan to 
objestion undar sesbion 42 of tha Soacifis 
Relief Act. The plaintiffs did nob səək for 
a consequential relief because it is nb ne293- 
sary for them to do so I? they obiain a 
declaratory decres, ib will ba opsn to tha 
Revenue Authorities under sention 1.0 ty 
eorrect or amend the Racord of Rights, It ig 
clear, therefora, that the suitis maintainable, 

In go far as the second branch of tho 
contention is concerned, the qugation arise 
whether the suit has been improparly consti- 
tuted, bacwss the Sacretary of State for 
India ia Council has not baan joinal as a 
party defendant. With references to this 
objection, reliance has been placal upon bin 
fie3t branch of the provis> to scia 83 ail 
to the decision of this Conrtin tha o of 
Vial Singh v. Debyt Singh (1). Taub proviaa 
lays down that when any sait uadər seccion 
83 is instituted for tha crncellation or 
amandnent ofan entry, the Government, if 
it s9 desires, and any person interested in the 


entry, shall be mada parties to the sais. The 
(1) 18 Ind. Cas. 84,16 C, L. J. 23, 
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Legislature apparently has not provided for 
any machinery by which intimation of the 
institution of such a suit may be given to 
the Collector so as to enable him to decide 
whether the Secretary of Stateshould or shouid 
not intervene under this section. We ara 
not aware whether the Court of the Judicial 
Commissioner, Oentral Provinces, framed any 
rule in this behalf, at any rate, no such rale 
has been framed by this Court. Apparently, 
therefore, a suit of this character may be in- 
stituted aud the trial completed, without any 
notice given by either party to the Government 
to enable it to intervene under section 83. The 
case mentioned is of no assistance in the de- 
termination of the question raised before us. 
There the Secretary of State made an appli- 
cation to this Court tobe joined as a party 
defendant. That application was granted. In 
the case before us, no such application bag 
been made by the Secretary of State for 
India in Council. This objection was not 
taken by the defendant iu either of the 
Courts below. He has not also adopted what 
would have been obviously the proper course 
to take, if the objection were substantial, 
namely, to apply to this Court, when the 
appeal was filed, fora rule upon the plaintiffs- 
respondents and upon the Secretary of State 
to show cause why the Secretary of State 
should not be joined as a party respondent 
to the appeal. We are of opinion, therefore, 
that notwithstanding the provisions of section 
83, the suit ought not to fail, especially, as 
there is nothing to indicate that the Secretary 
of State is willing to be joined asa party defend- 
ant to the suit under that section. It has been 
suggested on behalf of the appellant thatthe 
object of this provision is two-fold, first, to 
secure that the Government revenue is not 
affected and secondly, to secure that the party 
against whom the declaration may be made, 
may not be prejudiced, when he applies to 
the Cellector to have the assessment of 
revenue altered in his favour. But even if 
this be conceded, it does not affect the case. 
The Seeretary of State wiil obviously be 
not bound by any decision that may be 
given in favour of the plaintiffs in this suit, 
and it-is by no means clear that the result 
of that declaration will be to prejudice ithe 
position of the defendant in so far as the 
payment of Government revenue is concerned, 
It is conceivable that, notwithstanding the 
declaration made in this suit, he may be 
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entitled to throw the burden of the Govern- 
ment demands upon the plaintiffs ia respect 
of the land to which they have successfully 
asserted their title ag khoreposhdars without 
the payment of any rent. That, however, is a 
question which can ba determined only in 
a suit properly constituted for that purpose. 
There is, consequently, no bar to the suit as 
framed. 

In so far as the second ground is concerned, 
which relates to the merits of the case, no 
doubt, the plaint makes reference to the grant 
of 1861. But it is clear from the plaint as a 
whole and from the proceedings in the Oourt 
below that the case throughout has been 
that the grant of 1861 was a confirmatory 
grant and that the maintenance grant under 
which the plaintiffs claim title, has been 
really held by them and their ancestors for 
several generations. We are, therefore, not 
prepared to hold that there is any substantial 
variance between pleading and proof, or that 
the Courts below have made a decree in 
favour of the plaintiffs upon a case nob set 
out in the plaint. 

The result 18 that the decree of the Sab- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. The decree will 
declare, however, that nothing in this deci- 
sior will affect the question of the terms of 
the maintenance grant or the validity there- 
of, and any question which may hereafter 
arise as to the right of the zemzndar to resume 
the meintenance grant, will be deemed ' 
unaffected by the result of this litigation. 
The decree will further declare that the 
question of the liability of the plaintiffs, ifavy, 
for payment of the Goverument demand 
will be open for consideration in a future 
litigation. 

This judgment will govern the other 
Appeals (Nos. 1777 to 1780 of 1908) whioh are 
also dismissed with costs, subject to similar 
reservations 

Appeals dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Orvik Aperan No. 3250 or 1910. 
February 27, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr, Justice Baachcroft. 

NIL MADHAB PARHI~Dzerexpant— 
APPELLANT i 

wersus i 


HARAN PROSAD PARHI—PLANTIFI— 


RESPONDENT. f 

Vendor and Purchaser —Sale—Title — Registration of 
document —Consideration not prid—Intention of parties 
that document not to be operative till consideration is 
paid—Where no such intention, registration passes 
title—Decree for possession—Payment of consideration 
condition precedent —~Transfer of Property Act (IV of 
1882, 5. 55 (1) <f}, (4) DD 

The mere ciroumstance that a document has been 
registered, does not conclusively show that is was 
intended to take effect immediately upon execution 
and repistration: if the parties intended that the 
dcecument should not become operative till the cons 
sideration had been paid by the purchaser and the 
document delivered to him by the vendor, the Court 
would give cffect to such intention. 

Goode v. Burton, (1847) 1 Ex. 189: 74 R. B. 633; 
16-L. J. Ex. 309; 11 Jur, 851, Bowker v. Burdekin, 
(1843) 11 M. & W, 128; 12 L. J. Ex, 329; 63 R, R. 541, 
Gudgen v. Bessel, (1856) 3 Jur. (N s.) 212; 6 El. & 
BI, 986; 26 L. J. Q. B. 86; 5 W. R. 47; 119 Eng. Rep. 
1181: 106 R. R. 899. 

Where there was no intention on the parb of the 
vendor or the purchaser to postpone the operation 
of the conveyance till consideration had been actually 
paid, the title vested in the latter as soon as the con- 
veyance was executed and registered. 

Manogi Singh v, Sarat Lal, 40. L. J. 334, referred 
to. 

But there is no reason why the right of the 
purchaser to obtain possession under section 53 (1) 
(f) of the Transfer of Property Act and the right 
of the vendor to realise the unpaid balance uf the 
purohase-money under section 55 (4) ib: should not 
be recognised and enforced in one action. 

Umedinil v. Davu, 2 B. 547, Baijnath Singh v. Pultu, 
80 A. 125; A W, N (1908) 33: 5 A, L. J. 90 and Sub- 
rahmani Aiyar v. Poovan, 27 N. 23, referred to. 

Velayutha Chetty v. Gobindasawmi Naicker, 8 Ind. 
Cas. 844; 34 M. 543; (1910) M. W. N. 607; 9 M. L.T, 
108, dissented from. 

Therefore in a suit for possession by the trans- 
feree who has not paid the whole amount of con- 
sideration, the Court may compel him to bring 
into Court the amount of purchase-money not yet 
paid, to be credited in the first instance to the 
vendor and directions given thereafter for adjust- 
ment of the rights of the veudor and tae subsequent 
transferees, 


Appeal from the decree of the Sub-Judge of 
Cuttack, dated July 2nd, 1910, confirming that 
of the Munsif of Bhadrak, dated July 31st, 
1909. 

Babus Provash Ohandra Mitra and Sushil 
Madhab Mallik, for the Appellant, 
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Baba Naresh Ohandra Sinha for Babu 
Umakeli Mukherjee and Babu Narendra Nath 
Sen, for the Respondent. 


JUDGMENT.—This is an appeal by the 
first two defendants in a suit for declaration 
of title to immoveable property and for re- 
covery of possession thereof. The subject- 
matter of the litigation admittedly belonged 
to the fourth defendant who executed a con- 
veyasce in favourof the plaintiffs on the 
17th July 1905 for a consideration of Rs. 657. 
The document was registered two days later 
bat was not delivered to the purchasers. On 
the 17th March 1903, the present appellants 
took a conveyance of the same properties 
from the fourth defendant; and the question 
in controversy between the parties ia, 
whether the plaintiffs have acquired a valid 
title by their prior purchase. The Courts 
below have found that the consideration 
mentioned in the deed was not paid in its 
entirety. One hundred rupees appears to 
have been paid by the plaintiffs to the vendor 
before he transferred the land to the first 
defendant in satisfaction of his dues. A 
further payment appears to have been made 
by the plaintiffs, and we may take it ap- 
proximately that Rs. 500 still remains unpaid. 
On these facts it has been argued for the ap- 
pellants that the transaction was not com- 
pleted and that the vendor was not divested 
of his title which consequently was effectively 
transferred to the appellants uuder the con. 
vyeyance subsequently executed in their favour, 
In support of this view, reference has been 
made to the decisions of Shen Narain Singh 
v. Darbart Mahton (1); Mauladan v. Raghu- 
mandan (2) Sarat Ohandra Naskar v. Hari Pade 
Mistri (83) and Gostho Behary Ghose v, Rohini 
Gowalini (4). These cases, however, do net 
really assist the contention of the appellant, 
They are authorities for the proposition that 
the mere circumstance that a document hag 
been registered does not conclusively show 
that if was intended to take effect immediate- 
ly upon execution and registration; if the 
parties intended that the document skould 
not become cperative till the consideration 


-had been paid by the purchaser and the docu. 


(1) 2 0. W. N. 207. 

(2) .27 0. 7. 

(8) 40. L. J. 888. 

(4) 4 Ind, Oas, 541; 13 O. W. N. 692. 
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ment delivered tohim by the vendor, the 
Court would give effect to such intention: 
Goole v. Burton (5); Bowter v. Burdekin (6); 

Gudgin v. Besset (7). The casa of Manoji 
- Singh v. Sarat Lal Mahto (8) farnishes an 
illustration of a case where title was taken to 
have vasted in the transferea thouga the 
consideration had not been paid. In the 
present case the Courts below have concur- 
rently found that there was no intention on 
the part of the vendor or the purchasers to 
postpone the operation of the conveyance till 
cousideration had been actually paid. It is 
impossible for us to disturb this finding in 
second appeal. Woe must hold, accordingly. 
that title vested in tho plaintiffs under the 
conveyanca of the 17th July 1905. 

The next point which requires consider- 
ation is, whether the plaintiffa are entitled 
to an unconditional decres for possession, sach 
as has baen made in their favour. On bohalf 
of the appellants, who are subsequent trans- 
ferees from the original owner, it has bean 
argued that a decree for possession ought not 
to be made in favour of the plaintiffs till they 
have brought into Court the amount of the 
consideration left unpaid. In sapport of this 
contention, reference has been mada to the 
case of Bitjnath Singh: v, Palin (9). O21 
behalf of the respondents, this position has 
baen controverted on two grounds. Ib has 
been contended in the first placa that the 
appellants, ag purchasers from the original 
owner, are nob entitled to compel the plaint- 
iffa to bring into Court the amount of con- 
sideration still unpaid; this view has been 
sought to ba supported by a referenea to tha 
decisisn of Ram Lakhan Rai v. Bandan Rai 
(10). It has baen contended in tha second 
place that although the vendor may have a 
statutory lien for the amount of the purchase. 
money unpaid, he is not entitled to retain pas. 
session; and in support of this view, reSeranca 
has been made to the decision of Veliyuthr 
Ohetty vw. Govindasawmt Naicker (11) which 


was affirmed on re-bearing [Velayutha Chefty 
(5) (1847) 1 Ex. 189; 74 R. R. 633; 16 L. J. Ex. 
809; 11 Jur. 851. 


(61 (1943) 11 M. & W. 128; 12%. J, Ex 329; 63 R. 


R. 541, 

(7) (1856) 3 Jar. (N. 8.) 212: 6 EL& Bl. 986; 26 
L. J. Q. B. 36;5 W. R. 47; 119 Eng, Rep.1131; 105 R 
R. 892. 

(8) 40. L. J. 384, 

(9) 80 A. 125; A. W. N. (1908) 38; 5 A. L. J. 96, 

(10) 2 A. 711. 

(11) 30 M. 524; 17 M. L, J. 450; 3 M, L. T, 10. 
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v. Qo-indastwant Naicker(12)1. Weare of 
Opinion that the contentions of the respond- 
ents are not well founded on principle. 

As regards the first objection, it need 
not ba disputed that the lien of the unpaid 
vendor is personal. Bab in the case bafore 
us it has been found that the present 
appellants have prid to the original owner, 
if not the whole, at least a considerable 
portion of the consideration fixed for the 
trausfer to them; that transfer cannot, as 
we have held, taka effect by reason of the . 
fact that the title had completely vested 
in the plaintiffs under the prior conveyance. 
Under these circumstances the Court may, 
upon their application, compel the plaintiffs 
to bring into Court the amount of purchase- 
money not yet paid, to be credited in the 
firat instance to the vendor and directions 
given thereafter for adjustment of the rights 
of the vendor and the sabsaqaant transferases. 

As regarda the second objactian, wa ara 
of opinion thas tha provisions of sacbion 55 
of the Transfer of Property Act do not 
exclude the application of the principles of 
equity to the case bafore us. We entirely 
agree in the observation of Mr, Justice 
Mahmud in Shib Lol v. Bhagwin Das (13), 
that in a case, such as this, an eqaity 
may exist in favour of the defendants go 
as to subject the decree for possession ta 
restrictions and condibions appropriate to 
the circumstances of each case. This view 
has been adopted by the Bombay High 
Court in Umedmal v. Davu (l4), by the 
Allahabad High Court in Batimath Sangh 
Paltu (9) and by the Madras High Court 
in Subramania Avyar v. Pooum (15), With 
all deference to the laarned Judges who 
decided the case of Velnyuthe Ohetty v. 
Gobinda Sawmi Nathar (12), wa ara not 
able to adopt the view they took of the 
effect of the statutory provisions on the 
subject. There is no reason why the right 
of the purchagsr to obtain possession under 
section 55 (1) (f) of the Tranefer of Property 
Act and the right of the vendor to realise 
the unpaid balances of the nurchase-money - 
under section 55 (4) (b) should not be 
recognised and enforced in one action. If 

(12) 8 Ind. Cas. 364, 34 M. 543; (1910) M. W. N. 
607; 9 M., L. T. 103. 

(18) IL A. 244 at p. 251; A. W. N. (1839) 96, 

(14) 2 B. 547. 

(15) 27 N. 28. 
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we accepted the contention of the respond- 
- ents the result will be that the plaintiffs 
will obtain an unconditional decree for 
possession, the vendor will be driven to 
institute a suit to enforce the Hen wich he 
possesses over the property for the unpaid pur- 
chase-money, and the subsequent purchasers 
from the original owner will be driven to 
institute a suit against him or his 
representatives for recovery of the amount 
they bave paid as consideration for the 
conveyance in their favour. Jtis obviously 
undesirable that the matter in controversy, 
which mag be settled without disadvantage 
to any of the parties, in a single litigation, 
should be repeatedly agitated ina succes- 
sion of suits. It is worthy of note that 
the payment of the purchase money and 
the execution of the conveyance are pre- 
sumptively to be contemporaneous acts 
[Glazebvook v. Weolrow (16); Matlock v, 
Binglake (17)]: if, however, the vendor 
executes a conveyance withont receipt of 
the purchase-money, he has an equitable 
lien upon the land for the upaid amount 
[ Mackreth v. Symmons (18)] while, if the 
purchaser has paid money before the con- 
veyance, he has an equitable lien for the 
advance [fore v. Watson (19)], The only 
question is, whether in a suit by the 
purchaser for possession, the vendor may 
be allowed equitable relief. Now, even if 
it be assumed that under the Common Law 
{Goode v. Burton (5)] the vendor, who has 
executed a conveyance without receiving 
payment of the whole price, has no lien 
authorising him to retain possession of the 
title-deed, yet it is plain that in equity 
his lienon theland sold gives him the 
right to keep the title-deeds until payment. 
[Dryden v. Frost (20)]. Again, the lien for 
unpaid purchase-money does not entitle the 
-yendor, after execution of the conveyance 
to the purchaser, to resume possession of the 


land sold [Munns v. Isle: f Wight Ru. Co. (21); 

(16) (1799) 8 T. R. 266; 4 a R. 700. 

(17) (1839) 10 A. & B. 50,2 P. & D. 343; 8 L. J. Q. 
B. 216; 8 Jur 639; 113 Eng. Reo. 19; 50 R. R. 322. 

(18) 15 Ves. 34°; 10 R. R. 85; 33 Eng. Rep. 778; 2 
Wh. & T. L. C. 926. 

(19) (1864) JO É. L. C. 672; 3 N. R. 673; 33 L. J. 
Ch. 385: 10 Jur. (x.s.) 297; 10 D. T. 106; 12 W. R. 585; 
11 Eng. Rep. 1187; 138 R. R. 263. 

(20) 8 My. & Gr. 670:8 L. J. Ch, 235; 2 Jur. 1030; 
40 Eng. Rep. 1084; 54 R. R. 844. 

(21) (1470) 5 Ch. App, 414; 39 L, J. Ch. 522; 23 D. 
T, 96; 18 W. R. 781. 
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Williams v. Aylesbury and Ruckingham Ry 
(22:], yet if on a sale directed hy the Court 
for enforcement of the lien [Beciesiustical 
Commissioners v. Pinney (23;] the property 
is fonnd unsaleable at an adequate price, 
the Court may direct the vendor to ba 
again let into possession. Al/good v. 
Merrybent ant Durlington Ry. Co, (24). 
We hold, accordingly, that there is nosubstance 
in the second contention, 

The result is that this appeal is allowed, 
and the decree of the Subordinate Judga 
‘set aside; in lieu thereof a conditional decrees 
will be made in favour of the plaintiffs oa 
the following terms:—Namsoly, that tha 
plaintiffs do deposis in this Oourt Rs. 509 
together with the costs of the defendants 
in all the Courts (to be specified in tha 
decree) within one month from the date on 
which . the decree of this Court is actually 
signed. If the amount is so paid, a deores will 
be drawn up in favour of the plaintiffs for re- 
covery of possession. If the amount is not paid, 
the decree will direct that the sait do stand 
dismissed with costs in all the Courts. Wa 
desire to add that we make the plaintiffs 
liable for the costs of this litigation; it was 
incumbent on them to come into Courb with 
a true statement of the fasts, and to offer to 
bring into Court the amount of purchase- 
money still unpaid; not only did they not do 
so, they allezed falsely in the plaint that 
they had paid the entire consideration money. 

‘If the amount is deposited as directed, 
the appellants will be entitled to withdraw 
the same from Court. 


Appeal allowed. 
(22) (1873) 28 Ta, T. Gx. 8.) 647; 21 W. R. 819. 
(23) (1900) 2 Ch. 738; 69 L. J. Ch. 844; 83 L, T. 
334; 49 W. R. 82; 16 T. L. R. 556, 
(24) (1886) 33 Oh. D. 571; 55 L, J. Ch, 743; 65 In 
T, 835; 35 W, R. 180. 





LOWER BURMA CHIEF COURT, 
Ssconp Cuvin Ariat No. 159 or 1911, 
November 11, 1912. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnoll. 

PO ZAN—DeErenpant-—APPELLANT 
versus 


MAUNG NYO—Pcacntive—Respoyvent, 

Buddhist Law—Inheritance~— Grand child of deceased 
(son of the eldest daughter) claiming as against u son 
of deceasel—Kinwun Mingy:’s Digest, s. 163, 
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A Burman Buddhist couple died leaving two heirs, a 
son, and a grandson, (the son of their eldest child, a 
daughter). The son, at the time of his father’s death, 
was competent to assumo the position of an “erase” 

eir. 

_ The grand child claimed an equal share with the son 
in the property of the couple, on the ground that ho 
was the son of the “eldest daughter.” (relyiug on the 
texts collected in section 163 of the Kinwun Mingyi’s 
Digest): i 

Held, that these texts were not intended to bo 
applied where there is or has been an “orasa” gon. 

Tun Myaing v, Ba Lun, 2 L. B. R. 192; Ma Mya Thu 
v. Po Thin, (1899) P. J. L. B., 585; San Dwa v. Ma Min 
Iha, 2 (Chan Toon’s) L. C, 207; Ma Saw Nowe v. Ma 
Thein Yin, 2 (Chan Toon’s} L., C. 210; Ma Gun Bon v, 
Maung Po Kye,1 (Chan Toon’s) L. O, 406 at p. Ald, 
referred to. 

Po Sein v. Po Min, 3 L. B. R. 45, followed. 

Mr. Ba Thein, for the Appellant. 

Mr. D. N. Palit, for the Respondent. 

JUDGMENT. 

HARTNOLL, J.—Maung Nyo a minor by his 
next friend Maung Lu Hman, who is also his 
father, has sued Maung Po Zan fora half 
share of the property of his deceased grand 
patents Ko Hpan and Ma Bok Hion. This 
he bas been awarded and Maung Po San now 
appeals on the ground that he should only 
have been awarded an eighth share. The 
genealogical tree is as follows: — 





Ko Hran Ma Bor Hon 
(Died in Natdaw (Died in Wazo or 
1268, B. B.) Tawthalin 1271, B. E.) 
r ae 
Ma Huin Thet Maung Chit Pon, Maung 
(Died in Wagaung, (Died asa Po San, De- 
1270, B. BJ) Child). fendant. 
Maung Nyo, 
Plaintif. 


It will be noticed that Ma Hnin Thet died 
after her father but before her mother. She 
married twice but left no issue by her first 
husband. 

Maung Nyo has been awarded half a 
share on the authority of the texts quoted 
in section 163 of the Kinwun Mingyi’s Di- 
gest of Burmese Buddhist Law, Volume I, but 
it is argued that they do not apply as, al- 
though Ma Hnin Thet was the eldest born 
daughter and child of Ko Hpan and Ma Bok 
Hton, yet she was not orasa child, that Maung 
Po San was the orasa child and that there 
can be only one crasa in a family. Therefore 
it is urged that he is the favoured and 
privileged one and that Ma Hnin Thet can 
get no special treatment. . The record shows 
that when Maung Po San gave his evidence 


on the 9th March 1911 he stated that his 
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age was 28 years, and that he used to live 
with his mother. When his parents, there- 
fore, were alive he was an adult and in the 
position to assume the duvieg of an orasa son. 
The term “orasa” waa covsidered in the caga 
of Tun Myaing v. Ba Tun (1). It was there 
held that if the eldest son died as in this 
case before he attained his majority, his next 
and younger brother succeeded in his position 
as orasa if he attained his majority and was 
competent. The cases of Ma Mya Thun vy. 
Po Thin (2) and San Dwa v. Ma Min Tha 
(3) were quoted with approval, The ruling 
in the case of Ma Saw Ngwe v. Ma Thein Zin 
(4) that there can be only one orasa child in 
a family was also concurred in. After 
studying the texts I can see no reason to 
differ from the views expressed in the above 
mentioned cases. Where there are both sons 
and daughters in a family the sonis pre- 
ferred to the daughter and I have never 
known the reverse. The texts in section 150 
of the Digest clearly show that the son is 
preferred to the daughter even though he 
is born after many daughters. The Dham- 
mathatlinga, Cittara and Kyannet make 
him the orasa; the first and last of these 
Dhammathats expressly state that’ the 
daughter shall have no claim to the orasa 
share on the ground that she isthe oldest 
born. In the case of Ma Mya Thun v. Po 
Thin (2) the youngest son was held to be 
the orasa although-he had two elder sisters, 
Applying the principles above quoted to the 
present case 1 would hold that Po San was 
the orasa child of Ko Hpon and Ma Bok 
Hton. He attained majority and was com- 
petent to assume the duties of an orasa and 
he must be preferred to his elder sister Ma 
Huin Thet even though she happened to be 
the eldest born. It is shown that he lived 
with his mother. 


The question, therefore, arises whether 
Maung Nyo can claim the benefit of special 
treabment as the son of the eldest daughter 
on the authority of the texts quoted in sec- 
tion 163 of the Digest and I would hold in 
the negative. The Dhammathats in several 
places give special treatment both to the 
eldest son and to the eldest daughter, but in 
coustruing them it has been the tendency of 


(1) 2L. B. R. 292. 

(2) (1899) P. J. L. B. 585. 
(8) 2 L. 0. 207. 

(4) 2 L. O: 210. 
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the Courts to prefer the son to the daughter 
where the son has in fact been tbe eldest 
born child or has been in a position to assnme 
the position of the orası son. 
are no sons, or no son competent to perform 
the duties of an crasa son then the aldest 
daughter has been given special treatment. 
The reasons, no doubt, for giving special 
treatment to one of the children is because 
on the death of the parent or parentis he or she 
takes the placa of the deceased parent or 
parents in the family. Similarly, the reason for 
giving special treatment to the children of an 
eldest son or daughter, as laid down in the case 
of Ma Gun Bon v. Maung Po Kywe (5), whera 
their parents die before their grand parents 
no doubt, was on account of the superior 
claims of the auratha heir. The reason 
ceases to exist where, asin the present case, 
the deceased parent never was the ‘orasa 
and never could assume the position of 
such owing to the existence of another 
child who took the position of an orasa in 
preferenca to her. Looking ab the texts 
in sections 162 and 163 of the Digest it 
does not seem to me that they exclusively 
deal with the eldest born child. Several 
of the texts in section 162 deal with the 
child or children of a deceased orasa, 
and as has been shown an orasa need 
not necessarily be the eldest born son. In 
section 163 the text of the Kyannet expressly 
makes the right of the eldest sister’s son’ 
dependent on the eldest brother being child- 
less. The case of Po Sein v. Po Min (6) 
is distinguishable from this one. There 
the plaintiffs were not the sons of the 
eldest female child as the plaintiff is in 
this case. To allow in every case spacial 
treatment to the child or children of the 
eldest daughter, if that child is the eldest 
born, would in certain casas mean that 
special treatment must be allowed to two 
branches io one family, and this is contrary 
to the rule of decision adopted in interpret- 


ing the Dhammathats, nor have I known. 


of such a practice. Looking at the principle 
underlying the doctrine of special treatment 
of a child I would hold that where there 
has been or is an orası son the texts set 
out in sections 162 and 163 of the Digest 
giving the child or children of an eldest 
daughter special treatment do not apply. 


(5) 1 L. 0. 406 at p. 414, 
(6) 3 Lu B, R, 45 


INDIAN OASES. 


Where thara. 


829. 


I would, therefore, not allow Maung Nyo 
one-half share of his grand parents’ estate 
but would only allow him one quarter of 
his mother’s share which was one-half. 
In other words, I would allow him one- 
eighth of the estate, As regards costs I would 
give proportionate costs in the District Court. 
In the Divisional Court Maung Po Zin 
has appealed'on a stamp of excessive value. 
I would give him his costs in thas Court 
calculating them on a stamp of correct 
value. In this Court I would allow him 
his costs. 

Fox, O. J—I concur. 





CALCUTTA HIGH COURT. 
REGULAR Crvin Appeab No. 98 or 1911, 
May 26, 1913. 

Present:—Mr. Justice Coxe and Mr. Justice 

: Roy. 
BHUBAN MOHAN SIKDAR AND OTHERS— 
DsvenDANTS—APPELLANTS 
versus 
DHANARAJ OSWAL AND orHers— 
PLAINTIFFS—— RESPONDENTS. 

Mortgage—Foreclosure—Right of suit--One mort- 
gayee, if can maintain suit on mortgage by making other 
co-mortgagees defendants—Inmitation Act (IX of 1908), 
Sch. I, Art. T6— Waiver. 

One of several mortgagees can maintain au action 
to foreclose the mortgage, making the others co- 
defendants, if they are unwillingjto be joined as 
plaintiffs or have done some act precluding them from 
being plaintifts. 

Luke v. South Kensington Hotel Company, 11 Ch. D. 
121; 43 L, J. Ch. 361; 40 L. T. 688; 27 W. R. 514; 
Wilkins v. Fry, 1 Mer. 214 at p. 262; 2 Rose 371; 15 
R. R. 110; 35 Gag. Rep. 685 and Raja Parmada Nath 
Roy v. Ramani Kanta Roy, 35 G. 331; 12 0. W. N. 249 
(P. C.); 10 Bom. L. R. 66; 7 C. L. J. 139; 3 M. L. T, 
151; 18 M. L. J. 43; 35 I. A, 73, relied upon, 

Mere omission to sue does nob amount to waiver 
within the meaning of Article 75 of the Limitation 
Act Schedule. But where money was paid in only a 
few days late and a large sum was paid and accepted 
in the following year; 
` Held, that the right to sue for the wholo debt was 
waived. 

Appeal from the decree of the First Sub- 
Judge of Jessore dated December 10th, 1910. 

Babus Nil Madhab Bose and Shib Ohandra 
Palit, for the Appellants, 

- Mr. RB. Ohakravarit and Baba Shyama 
Charan Roy, for the Respondents. 


` JUDGMENT.—This appeal arisəs ont of 
a sait on a mortgage-bond said to have been 
executed by the principal defendants and 
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their brother, Patit Paban, deceased, in favour 
of the firm of the plaintiff and the pro forma 
defendants. The pro formd defendants are 
said to have sold their interesta to the 
plaintiff, who alone brings the suit. The 
learned Subordinate Judge has given the 
plaintiff a money-decree and the defendants 
appeal while the plaintiff files a ercss-objec- 
tion to the effect that he is entitled to a 
mortgage decree. 

It will be convenient to deal with the cross- 
objection first, because if it succeeds the points 
raised in the appeal will hardly arise. The 
Court below has held that the deeds by which 
the pro formd defendants sold their interests 
to the plaintiff, not being registered in Bri- 
tish India, are of no effect and that conse. 
quently the plaintiff is only interested to the 
extent of his share and cannot get a mort- 
gage-dccree for the whole. It appears to us, 
however, that the validity of the sales is not 
of material importance. The mortgagees, 
other than the plaintiff, have been made 
parties and by a petition dated the 7th 
February 1910, have disclaimed all rights 
and consented that the plaintiff shall obtain a 
decree. Now it may be open to doubt if the 
plaintiff could enforce his mortgage against 
the wish of hig co-mortgagees but we can see 
no reason why he should not sue for the 
whole debt, when he wakes his co-mortgagees 
parties and they support him. In such a 
case the Court could surely have the mort. 
gage enforced and kave the proceeds brought 
into Court for the benefit of the mortgagees, 
and then if the other mortgagees consented, 
direct that the proceeds be paid to the 
plaintiff. Nor would such a consent petition 
require registration. Learned Counsel relied 
on the case of Lue v. South Kensington Hotel 
Qo., (1), where it was held that one of several 
mortgagees can maintain an action to fore- 
close the mortgage, making the others co- 
defendants if they are unwilling to be joined 
as plaintiffs, or have done some act preclud- 

_ing them from being plaintiffs. We may 
rofer also to the remark of the Master of the 
Rolls in Wilkins v. Fry (2) although that 
wasa very different case. It runs:— All 
persons who have a joint interest must join 
in an action at law; but in equity, it is 

(1) (1897) 11 Ch. D. 121; 43 L. J. Oh. 861; 49 L, T. 
628; 27 W. R. 514, 

(2) LMer. 244at p, 262; 2 Rose 371; 15 R.R. 110; 35 
Eng. Rep. 665. 
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sufficient that all parties interested in the 
subject of the suit should be before the Court, 
either inthe shape of plaintiffs or defendants.” 
The decisionin Raja Pramrda Nath Roy v. 
Ramani Ranta Roy (8), a decision expressly 
based on general principles of legal procedure, 
is algo in point. We have the less hesitation 
in accepting this view, because it would still 
be open to the pro formå defendants who ara 
the brothers of the plaintiff to come in and 
ask to be made plaintiffs, if their belief that 
they had sold their interests is erroneous and — 
they are still entitled to them. 

In our opinion, therefore, the cross. 
objection must prevail and it must be held 
thet the plaintiff is entitled to sue. upon 
the mortgage and obtain a mortgages 
decree, 


This finding really disposes altogether of 
the point of limitation on which the appel- 
lant principally relied for the success of his 
appeal, but as the point has been argaod at 
length, we shonld briefly refer to it. The first 
instalment of the bond, viz,, Rs. 3,200 was 
due in Katick 1309, and ib was stipulated 
that if it was not paid the whole should 
become due. The sum of Rs. 2,200 was duly 
paid and the remainiog sum of Rs. 1,000 was 
paid on the 19th dAghrayan. The sum of 
Rs. 1,509 was paid in Pous 1810. It has been 
argued and authority has been shown in 
support of the argument that mere omission 
to sue does not amount to waiver within the 
meaning of Article 75 of the Limitation 
Schedule. Batina this case having regard 
to the fact that the money was paid ia only 
a few days late, and that alarge sum was 
paid and accepted in the following year, we 
have no doubt that the Court below was 
right in holding that the right to sue for the 
whole was waived. Itis true that this plea 
was not put forward by the plaintiff who. 
made a somewhat ineffectual attempt to show 
that the money was paid in time. But when 
the facts areas clear as they are in this 
case, we ara not disposed to lay much stress 
on the inaccuracy. 


Itis also argued thal the suit must fail 
against Patit Paban’s interest as all his heirs 
are not made parties, This is an illustration 
of the way in which the defendants are ready 

(8) 350. 331; 12 0. W. N. 249 (P. 0.); 10 Bom. Ln 
66; i L. J. 189; 3 DL T. T, 151; 18 M. L. J. 48; 35 L 
A. 73. 
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to snatch at any plea that will save them 
from the necessity of paying their debts. 
lt was stated in the plaint that the defand- 
ants on the record were the heirs of Patit 
Paban. It was never traversed'or put in 
issue though it was a.matter peculiarly 
within the defendant’s knowledge. We 
certainly cannot permit the point to be 
raised now for the first time. ` 

It is next argued that the first defendant 
“had no authority to execute -the bond on 
behalf of his brothers. Buta perusal of the 
powers-of-attorney filed shows quite clearly 
that he was fully authorised to execute it. 
It is unnecessary to decide the question that 
has been argued whether his payment of the 
overdue instalment would save limitation 
against his brothers. 

Accordingly, we dismiss the appeal and 
decree the cross-appeal. The plaintiff will 
be entitled to costs of both Courts. Let an 
account be taken of what will be due to the 
plaintiff on the bond for principal and 
interest at the stipulated rate on the 21st 
November 1913 and for costs and directing 
that if this amount be not paid by that date 
the mortgaged property shall be sold. 


Appeal dismissed ; 
Cross-appeal decreed. 


ALLAHABAD HIGH COURT. 
“Seconp Civin Arrear No, 979 oz 1912. 
April 25, 1913 i 
Present:—Justice Sir George Knox, Kt., and 
f Mr, Justice Rafique. 
Musammat HAJI BEGAM. AND ANOTHER— 
PLAINTJFF8— APPELLANTS 
` Versus 
JAWAHIR SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, r. 18 
Documents not produced with plaint—Admission in 
evidence at later stage—Admission by first Court in evi. 
dence—Power of Appellate Court. 

Plaintiff brought a suit on foot of a mortgage-deed. 
Along with the plaint he produced only a copy of the 
deed alleging that the original had been mislaid, On 
the day the defendants filed their written statement, 
the plaintiff produced the original mortgage-deed 
also. The Court of first instance showed the deed to 
the defendant and admitted it in evidence, The 
lower Appellate Court, however, rejectod it: 
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Held, that the act of tho Court in receiving the 
document and in calling the attention of the other 
side to it and inthe end admitting it in evidenco 
may fairly be considered leave grantei to the docu- 
ment being placed on the record within the meaning 
of Order VII, rule 18, of the Code of Civil Procedure, 

Where 2 Court of first instance admits in evidence 
afdocument which ought to have been produced, with 
the plaint but was not so produced, and the defendans 
is not surprised by its being produced late, the 
Appellate Court should not reverse the order of 
admission. g 

Second appeal from the decision of the 
District Judge of Aligarh, dated 29th April 
1912. 

Mr, E. O’Oonor with him Mr. Muhaamm] 
Ishaq, for the Appellants. 

The Hon’ble Dr. Sunder Hii with him Mr, 
Gulzart Lal, for the Respondents, 

JUDGMENT.—Theo plaintiffs brought a 
claim in the Court of the Subordinate Judge 
of Aligarh praying that certain money due 
to them might be awarded and that if the 
decree were not satisfied within the period 
fixed by the Court then certain property 
should be brought to sale and the deereg 
satisfied from the proceeds. 

The claim of the plaintiffs is based upon 
certain mortgage-deeds. When they filed 
their plaint they did nob attach to it the 
original mortgage-deeds, they gave copies 
and as a reason for giving copies they Bay in 
the 4th paragraph of their plaint, “the 
copies of the documents sued on are filed 
because the original documents sued on were 
not given tothe plaintiffs at the time of 
partition as they got mixed up with other 
papers relating to the Bhikanpur estate,” 


The original mortgage-deeds were tendered 
to the Court on the 28th March 1911, the 
same day on which the defendants filed their 
written statement. That the defendants had 
notice of these documents is abundantly 
evident from the written statement, for they 
set out in that that the plaintiffs are not 
competent to sue on the basis of the cupies of 
these documents, 

Issues were struck on the llth of May and 
in one of these issues we find the following, 
t,e., How does the fact that the plaintiffs 
originally filed copies of the bonds along with 
the plaint affect the claim?” 

The Court of first instance, in dealing 
with this issue, says: “The plaintiffs 
filed copies of the bonds in suit with the 
plaint and alleged-that the original deedg 
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have beeu mislaid. There isno evidenca to 
prove that the original bonds were actually 
mislaid. The plaintiffs filed the original bonds 
on the 28th March 1911, on the day the 
defendants Nos. 1 to 3 had to appear 
in Court to file their written statements.” 

We call attention to this because we wish 
to make it perfectly clear that there has 
been no attempt on the part of the plaintiffs 
to surprise the defendants. 


The lower Appellate Court found on the 
issues in favour of the plaintiffs but it went on 
to consider the question whether the failure 
to produce the deeds when the suit was 
instituted was fatal to the claim of the 
plaintiffs. After discussing the provisions 
of Order VII, rule 18, it arrived at the conclu- 
sion that the mortgage-deeds were not to bo 
received in evidence—it held that they must 
be rejected—with the result that there 
would be no admissible evidence of the mort- 
gages and the suit must fail. 
ts The lower Appellate Court, accordingly, 
dismissed the appeal and confirmed the decrae 
of the Court of first instance. 

The plaintiffs come before us in appeal 
from that decree and contend that the lower 
Appellate Court was wrong in rejecting the 
deeds and dismissing the suit upon that 
ground. The Court of first instance having 
admitted the bonds in suit the lower 
Appellate Court could not reverse that 
order of admission. 

We so far agree with the lower Appellate 
Court as to insist upon Courts following the 
procedure laid down in the Code of Civil 
Procedure more carefully than they often 
do with regard to the admission and proof of 
doenmenis tendered before them in evidence, 
A defendant ina case has as much right to 
a copy of a document saed on as he has 
to the copy of the plaint—-both documents 
are equally important to him and ib is the 
bounden duty of the Court to see that the 
defendant does get copies of the documents 
which form the basis of a suit. For this 
reason it is necessary that those documents 
should be filed with the plaint and not 
admitted afterwards unless strong and 
satisfactory reasons are given to a. Court for 
their non-production at the time when the 
suit was instituted. 

We do not propose to go into the question 
why the original documents were not filed 
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with the plaint in the present case. The 
plaintiffs were at considerable pains to let 
the defendants know the nature and scope 
of the documents and they tendered the 
originals in ample times for the defendants 
to examine and consider them. The defend- 
ants bave in no way been surprised by their 
being filed late. 

It appears that the Court of first instance, 
as soon asthe documents were filed, did 
“pass orders that they should be shown to the 
defendants. It is true that there is no 
written order of the Court as there ought 
to be, but the act of the Court in receiving the 
documents and in calling the attention of the 
other side to them and inthe end admitting 
them in evidence may fairly be considered 
leave granted to the documents being placed 
on the record. 

We are, therefore, unable to follow the 
lower Appellate Court in the view it 
took, 

We understand there are still matters 
which call for decision. 

We allow the appeal and remand the case 
to the lower Appellate Court with instruc- 
tions to place the appeal on the file of pend- 
ing appeals and to dispose of it according to 
law. Our attention has just vow been called 
by the learned Vakil, who appears for the 
respondents, to the fact that the plaintiffs | 
here have valued their appeal at Rs. 1,500, 
The lower Appellate Court will take this 
matter into consideration. 


The costs will follow the result of the 
appeal, and in this Court will include fees 
on the higher scale. 

Appeal allowed; Oase remanded. 





CALCUTTA HIGH COURT. - 
Seconp Crvin Arrear No. 1806 or 1909. 
May 23, 1912. 
Present:—Justice Sir Ashutosh Mookerjes, 
Kr., and Mr. Justice Beachcroft, 
Sheikh HEDAYET ALI—Dzranpant— 
APPELLANT 
versus 
Kumar KALANAND SINGH—Puratntivr— 
RESPONDENT. 
Bengal Tenancy åct(VIIE of 1835), s. 5 (2)— 
“Reiyat”, meaning of—Crazing cattle “Agriculture”, 
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“Qullivation”, difference between—Land let out for 
grazing cattle— When lessee becomes “raiyat’—“ Horti- 
culture”, meaning of—Grant—Construction—Ambi- 
guity—Conduct of parties, 

Where land has been let out for the purpose of 
grazing cattle on it, the lessee may bea raiyat, if the 
grazing is ancillary to cultivation. A lessee who 
takes land for grazing cattle on it without any con- 
nection with cultivation, is not a raiyat, 

Theterm “agriculture” hasa much wider import 
than the term “cultivation”. Consequently, a purpose 
may be connected with agriculture, but not 
necessarily ancillary to cultivation. 

The mere circumstance that a considerable portion 
of the land comprised ina tenancy was let ont for the 
purpose of grazing, is not conclusive upon the 
question, whether the tenant has or has not acquired 
the status of a raiyat. If, asa matter of fact, the 
grazing was in relation to agriculture, and if, 
immediately or shortly after the lease had been 
granted, the tenant grazed cattle on the land as 
subsidiary to agricultural pursuits, ib would be 
inferred that the lease was for agricultural purposes 
and was granted fora purpose subordinate to that 
of cultivation, and that the tenant was a raiyat. 

“Horticulture” means the cultivation of a garden 
or the science of cultivating, or managing garden, in- 
eluding growing flowers, fruits and vegetables. If 
a lease was for the purpose of gathering fruits from 
the trees on the land, the lease was not for horti- 
cultural purposes. 

Goor Dial v. Ram Dutt, Agra H, C. R. (F. B.) 15, 
Ed, 1874, 11, relied upon. 

Where the terms of a grant are ambiguous, reference 
may properly be made to the conduot of the parties. 
to determine its true nature. 

Ram Dayal v. Midnapur Zemindary Co. 7 Ind Cas. 
785; 15 0. W. N. 263 and Promotho Nath v. Nilmoni, 
10 Ind. Oas, 431: 15 O. W. N. 902 note, 140. L. J. 38, 
followed. 

Appeal from the decree of the District 
Judge of Purneah, dated July 6th, 1909, afirm- 
ing that of the Munsif of that place, dated 


December 22nd, 1908, 


Babu Mohendra Nath Roy and Moulvi 
Mahommed Mustofa Kh an, for the Appellant. 

Babu Jogendra Nath Mukherit and Moulvi 
Mohammad Tahir, for the Respondent. 


JUDGMENT,.—This is an appeal on behalf 
of the defendant in an action in ejectment, 
The case for the plaintiffs is that the tenancy 
in favour of the defendant was created on the 
8th January 1890 fora term of 15 years, 
that upon the expiry of the term he has not 
vacated the land and that he is consequently 
liable to be ejected as a trespasser. On the 
27th May 1904, the plaintiff attempted to 
serve a notice to quit upon the defendant 
under section 45 of the Bengal Tenancy Act; 
the service of that notice, however, has not 
been proved, and asthe suit has not been 
commenced within siz months after the 
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expiry of the term as provided in section 45, 
no further reference need be made to the 
provisions of that sestion. The only question 
in controversy is, whether the defendant is 
liable to be ejected as a trespasser. The cage 
for the defence is that he has acquired a 
right of occupancy in the land and is not 
liable to be ejected. The case for the plaint- 
iffs, on the other hand, is that the incidenta 
of the tenancy are governed by the Transfer 
of Property Act and that the defendant is 
consequently, liable to be ejected upon the 
expiry of the term. Hence the question 
reduces to this, what is the status of the 
defendant under the lease of the 8th Janu- 
ary 1890. The lease recites that there was 
a dispute between the plaintiffs and the 
defendant in respect of two parcels of land, 
that with regard to one of these, the Settle- 
ment authorities bad decided in favonr of the 
defendant, whereas with regard to the other 
there had been a decision in favour of the 
landlords. The tenant, therefore, agreed 
to take a lease of these two parcels of land 
for aterm of 15 years. In respect of tha 
first parcel situated in Mauza Chanka he 
agreed to pay at the rateof Rs. lla year 
and it was described as Chart Raman land, 
that is, open land used for agricaltural 
purpcses. In respect of the other parcel 
situated in Mauza Sanghia Bhagtu, the de- 
fendant agreed to pay rent at the rate of 
Rs. 3l a year and the land was described as 
Ohart Ramen land, fals garden land and 
garden. The contention on behalf of the 
defendant is that the first parcel was taken 
for the purpose of grazing cattle and the 
second parcel was taken partly for the pur- 
pose of grazing cattle and partly for a garden, 
and, that, consequently, under the provisions 
of the Bengal Tenancy Act, he has acquired 
aright of occupancy in both the parcels. In 
so far as the grazing land is ‘concerned, 
reliance has been placed upon the cases of 
Fitzpatrick v. Wallace (1) and Entifar 
Rahaman v. Forbes (2). Ta so far as the 
garden is concerned, reliance has been placed 
upon the cases of Hurry Ram v. Narsingh Lal 
(3). On behalf of the plaintiffs-respondenta, 
it hag been argued, in answer to this conten- 
tion, that there was no lease for any 


(1) 11 W. R. 281. 
(2) 5 Ind, Cas, 783; 14 C, W. N. 872, 
(3) 210. 129. 
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horticultural purpose, that the tenancy was 
created for the purpose of enabling the lessee 
to gather fruits from the tress on the land, 
and that in respect of the pasture, the tenant 
was entitled merely to take away the grass 
and that, consequently, he was not in the 
position of a rayat within the meung of 
the Bengal Tenancy Act. 

Now in go far as the case of Pitepatricl v. 
Wallace (1) is concarned, it seems to have 
been held therein by Mr. Justice Norman 
that, as a right of occupancy can be gained 
in land used for breeding and grazing cattle, 
a similar right may be acquired in land 
used for grazing horses. In the oasa of 
Litfar Rahaman v. Forbes (2), Mr. Justice 
Dass broadly laid down that under Act X of 
185? a right of occupancy can be gained in 
land used for breeding and grazing cattle 
and also in land used for grazing horses and 
that the law has not in this respect been 
changed by the Bengal Tenancy Act. We 
are of opinion that these propositions are 
too broadly formulated. Sub-section 2 of 
section 5 of the Bengal Tenancy Act lays 
down that “raiyat? means primarily a person 
who has acquired aright to hold land for 
the purpose of cultivating it by himself or 
by members of his family or by hired 
servants or with the aid of partners and 
includes also the sucesssors-in-interest of 
persons who have acqiired such a right. 
This is followed by an explanation to the 
efect that where a tenant of land 
has the right to bring it under cultivation, 
he shall be deemed to hava acquired a 
right to hold it for the purpose of cultiva- 
tion, notwithstandiog that he uses it for 
the purpose of gathering the produce of it 
or of grazing cattle on it. This explanation 
plainly indicates that the user of land for 
the purpose of gathering produce on it, is 
not equivalent to bringing it under cultiva- 
tion within the meaning of sub-section 2. 
In our opinion where land has basen let 
out for the purpose of grazing cattla on 
it, the lessee may be a razyat, if the grazing 
is ancillary to cultivation. Itis conceivable 
that cattle may have to be grazad for the 
purpose entirely independent of cultivation. 
It cannot be affirmed that a lessee who 
takes land for grazing ecattie on it, without 
any connection with cultivation, isa raiyat 
within the meaning of subsection 2 of 
section 5. The appellant has contended on 
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the authority of the decision in Umrao Bibi 
v. Mahomed Rojabi (4), that, broadly 
speaking, the provisions of the Bangal 
Tenancy Act are applicable to agricaltural 
tenancies, wheret3 the provisions of the 
Transfer of Property Act are applicable to 
non-agricaltaral tenancies and that the term 
cultivation’ as used in section 5 of the 
Bengal Tenancy Act, is equivalent to agri- 
culture. In this connection, our attention 
has been invited to the case of Emperor v. 
Alegınler Allan (5). We are of opinion, 
however, that the term ‘agriculture’ is of 
wider import than the term ‘caltivation.’ As 
is pointed out in the Oxford Dictionary 
agricultare’ means the science or art of 
cultivating the soil including the allied 
pursuits of gathering in the crops and rearing 
live stock; tillage, husbandry, farming (in 
the widest sense). “Cultivation,” on the other 
hand, is defined in the Oxford Dictionary 
as meaning the tilling of land, tillage, 
husbandry. It is obvious, therefore, that 
‘agriculture’ has a much wider import 
than ‘cultivation.’ Consequently, a purpose 
may be connected with agriculture but not ` 
necessarily ancillary to cultivation. In our 
opinion, in order to bring a lease for the 
purposes of grazing within the meaning of 
sab section 2 of section 5 of the Bengal 
Tenancy Act, ib is necessary to prove that 
the grazing was in relation to cultivation 
which is the primary purpose for which 
a raiyat acquires the right to hold land. 
It follows that the mere cireumstanoa that 
a considerable portion of the land comprised 
in the tenancy now under consideration 
was let out for the purpose of grazing 
is nos conclusive upon the question, whether 
the defendant has or has not acquired the 
stabus of a raiyat, If, as a matter of fact, 
the grazing was in relation to agriculture 
and if, immediately or shortly after the 
lease had been granted, the tenant grazad 
cattle on the land as subsidiary to agcicul- 
tural pursuits, the infecence would legiti- 
mately follow that the lease was for agri- 
cultural purposes and was granted for a 
purpose subordinate to that of caltivation. 
If that is established, the tenant may very 
well claim: to have acquired the status of 
an occupancy ratyat, A similar distinction, 


(4) 40. W, N. 76; 27 ©. 205. 
(5) 12 M. L. J. 393; 25 M, 627. 
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it may be observed, has been drawn in 
the determination of the question whe- 
ther aright of occupancy may bə acquired 
in a tank; the test to be applied is, whether 
the grant is subsidiary to agricultural pur- 
suits, or ia merely for the purpose of rearing 
and catching fish [ Scboo Jelya v. Gopal Thunder 
(6); Mahananda Ohakravarti:- v. Mongala 
Keotant (7); Nidhi Krishna v. Ramdoss (8)]. 


In so far as the garden land is concerned, 


which includes only a small portion of the 
land comprised in.the tenancy, it was laid 
down inthe cases of Chowdhry Khan v. 
Gour Jana (9) and Kalee Kishen Biswas v. 
Srimatı Jaknee (10) that where land has been 
let out for horticultural purposes, the lessee 
may acquire an occupansy right therein. 
The same view has been subsequently taken 
in the case of Hu ry Rum v. Narsingh Lal(3). 
Here, again, it must be pointed out thas 
horticulture means the cultivation of a garden 
or the science of cultivating, or managing 
garden, including growing fl>wers, fruits and 
vegetables. If the lease was for the purpose 
of gathering fruits from the trees on the 
land, it cannot be affirmed that the lease 
was for horticultaral purposes. This dis- 
tinction is pointed out in the judgment of 
a Fall Bench of the Agra High Court in the 
case of Goor Dial v. Ram Dutt (11). In so 
far, therefore, as the garden is concerned, 
the position is that we have not sufficient 
materials to decide whether the defendant 
has or has not acquired a right of occupancy 
therein. The defendant appears to have 
adduced some evidence in the Court below 
to prove that he has for many years actually 
cultivated a portion of the land comprised 
in the tenancy. The Courts below have not 
come to any finding upon this matter. If it 
is established that immediately or shortly 
after the lease was granted the defendant, 
without any objection on the part of the 
landlord, took to cultivation and, as a matter 
of fact, brought a portion of the land under 
tillage,-the iuference would legitimately 
follow that the land was granted for tha 
purpose of cultivation. When the terms of 


(6) 19 W.R. 200, 

(7) 31 O. 987; 8 C. W. N. 804, 

(8) 20 W. R. 841. 

(9) 2 W. R, Act X Rulings, 40. 

(10) 8 W. R. 250. f 

(11) Agra H. O. R. (F. B.) 15; Ed. 1874, 11. 
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a grant are ambiguous, reference may pro- 
perly be made to the conduct of the parties 
to determine its true nature. [ Ramdayal Girt 
v. Midnapore Zemindary Oompany Ltd. (12); 
Pramotha Nath v. Nilmont (13)]. Under these 
circumstances, we are of opinion that tha 
findings contained in the judgment of the 
District Jadge are not suffisient for the diss 
posal of the ease. 

The result is that this appeal is allowed, 
the decree of the District Judge sat aside 
and the case remanded to the Court of fra} 
instance in order that the question of the 
status of the defendant may bə determined 
with reference to the points indicated in this 
judgment, The Court will take such ad- 
ditional evidence as may be adduced by the 
parties. The costs of this appeal will abide 
the result. 


Appeal allowed ; Oase remanded, 
(12) 7 Ind. Cas. 785; 15 C. W. N. 263, 
gg? 10 Ind. Cas. 4341; 15 0. W. N. 902; 140. L. J. 
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ALLAHABAD HIGH COURT. 
Figst AperaAL From Orver No. 157 or 1912. 
June 5, 1913, 

Present: —Sir Henry Richards, Kt., Chief 
Justica, and Justica Sir P. O. Banerjee, Kz. 
ABDUL AZIZ KHAN AND OTHERS — 
APPELLANTS 
versus 


Musammat NIRMA~— RESPONDENT. 

Hindu Law —Widow—Conversion to Muhammad. 
anism—<arriage after conversion with a M uhtmmadan 
hushand—Whether divests her estute in her deceased 
husband’s property—Right of raversioner to continue 
prosecution of suit—Caste Disabilities Removal Act 
(XXL of 1850)~—Hindu Widows Re-marriage Act 
(XV of 1856). i 

P., a Hindu widow, instituted a suit in rospeot of 
her hnsband’s property. The first Court decreed the 
suit. During the pendency of appeal P. becume a cons 
yert to Muhammad nism and married a Mahammadan 
husband after conversion and applied to the Vouct 
that she was nob willing to prosecate tho suit. N, the 
mother of her deceased Hinda husband, applied to the 
Court that she might be brought upon the record in 
place of P., and be allowed to defend the appeal: 

Held, that neither the conversion of P. into Mu- 
hammudanism nor her marriage vith a Muhammadan 
husband after conversion could divest her of har 
deceased Hindu- husband’s property. Consequently, 
N. could not be brought on the recordto defend tho 
appeal, ~ 
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Khunni Lal v. Gobind Krishna Narain, 19 Ind. Cas. 
477; 33 A, 356; 15 O. W. N. 545; 8 A. L. J. 552; 13 C. 
L. J. 575; 13 Bom. L. R. 427; 10 M. L, T. 23,2 M. W. 
N. 432; 21 M. L. J. 645; 33 I. A. 87, followed. 

Matungini Gupta v, Ram Ratan Rai, 19 C. 289, not 
followed, 


First appeal from an order of the District 
Judge of Saharanpur, dated 18th July 
1912. 

Mr. 4, Hyder, for the Appellants. 

Mr. if. D. Agarwala, for the Respondent, 


JUDGMENT.—This appeal arises under 
the following circumstances. One Musammat 
Parbati, the widow of one Ganga Ram, who 
was a Hindu, instituted a suit claiming 
that she, in exercise of her legal rights, wished 
to make a well and build a temple ona por- 
tion of the property in the possession of 
which she was as a Hindu widow. She 
alleged that the defendants to the suit were 
-preventing her from exercising her legal 
rights and she claimed an injunction to restrain 
them. The plaintiff got a decree in the Coart 
of first instance. The defendants appealed. 
While the appeal was pending Musammat 
Parbati became a convert to Mahammadanism 
and married one Wali Muhammad. She then 
pub in a petition stating that she no longer 
wished to prosecute her suit and prayed that 
her. suit might be dismissed. Thereupon 
the present respondent, Musammat Nirma, 
the mother of her husband, who would have 
been entitled to the estate for her life if 
Musammat Parbati were then dead, made an 


application that she might ba brought 
upon the record and allowed to defend 
the appeal. The Court below allowed this 
application, Hence the present appeal. 


The appellants contend that Musammat 
Parbati did not lose her estate upon becom- 
ing a convert to the Muhammadan religion 
but that her right to ber husband’s property 
was protected by Act KAT of 18£0, and that 
being a Muhammadan she was entitled to 
contract a legal marriage with her present 
husband. On the other hand the respondent 
contends that under section 2 of Act 
XV of 1856, the re-marriage of Musammat 
Parbati worked.a forfeiture of her interest 
in her first husband’s estate, and that, there- 
fore, there was a devolution of interest to 
the present respondent. It was further con- 
tended that even if this be not so, Musammat 
Parbati, though she represented her husband's 
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estates so long as she remained a Hindu widow, 
ceased to do so when she changed her 
religion and married again, and that, there- 
fore, the present respondent, as next rever- 
sioner, ought to be allowed to continue the 
proceedings and protect the estate, 

In our opinion her conversion to the Mu- 
hammadan religion did not divest Musammat 
Parbati of her interest in her first husband's 
estate in view of the provisions of Act XXI 
of 1850, This has been repeatedly held in 
this Court and by their Lordships of the 
Privy Council. The last case to which we 
may refer is the case of Ahunnt Lal v. Gobind 
Krishna Narain (1). Weare also clearly of 


opinion that section 2 of Ach XV of 
1856 does not divest her of her ins 
terest in her first husband’s estate. 


Section 2 of Aot XV of 1856 cannot possibly 
include all widows. It is necessarily confined to 
“Hinda widows.” Musammat Parbati was not 
a Hindu when she married her present hus- 
band. This Court has consistently held that 
the provisions of this Act do not apply to cases 
where the second marriage is valid irres- 
peclive of the provisions of the Act, There- 
fore, on the main ground of appeal, we 
think that the cantenion of the appellant is 
correct, Our attention has been called to 
the ruling of the Caleutta High Court in the 
case of Matungini Gupta v. Ram Rutton Roy 
(2). This ruling is inconsistent with the 
rulings of our own Court. 


With regard to the second contention, 
namely, that Musammat Parbati in the events 
which have happened ceased to represent 
her late husband's estate we need only point 
out that the sole ground upon which the re- 
spondent could be substituted for Musammai 
Parbati would be that there had been a 
devolution of the estate, which, for the 
reasons already stated, is clearly not the case, 
No doubt, ifavything detrimental to the estate 
is done by Musammat Parbati or by any other 
person, the reversioners may have a right 
to take steps for the protection of the 
estate by instituting a suit of their own. 
This is a very different thing to being 
substituted for Musammat Parbati in a suit 


(1) 10 Ind. Cas. 477; 33 A. 856;15 O. W., N. 545; 
S A. L. J. 562! 13 C. L. J. 575; 13 Bom. L, B. 427; 10 
M. L. T. 25; 2 M. W. N, 432; 21 M. L. J. 64b; 88 I A. 


87. 
(2) 19 0. 289. 
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which she instituted of her own motion 
and which she does not choose to prosecute, 
We allow the appeal, set aside the order 
of the Court below and dismiss the applica- 
tion with costs, 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Lerrers Parent APPEAL No. 107 or 1911. 
July 2, 1913. 

Present; —Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Asnutosh 
Mookerjee, KT., 

MONI LAL KAR CHOWDHURY— 
Derenpant—APPELLANT 
versus 


UMA CHARAN CHAKRAVARTI— 


PLAaINTIFE— RESPONDENT. 

Landlord and tenant--Unregistered purchaser of 
under-tenure, if acquires title under purchase—If en- 
titled to deposit amount oj rent-decree obtained against 
registered tenant-——Person interested in protection of 
under-tenure ~Sale in execution of .rent-decree after 
deposit, if legai —Sale of Under-Tenures Act (VIII of 
1865}, s. 6— Question of fact—How much wis deposited 
-~ Whether deposit sufficient--Question of law—~Second 
appeal—‘Costs of process,” what are—Sale after deposit 
~~Bona fide purchaser for value, 

Ifa decree hag been obtained by the landlord 
against the registered tenant and a sale held in exe- / 
cution of such decree, an unregistered transferee 
from the registered tenant is not entitled to contend 
that his interest has not been affected by the sale. 
What passes to the purchaser is the tenure itself, and, 
consequently, the interest of the unregistered trans- 
feree also passes to the purchaser. 

Shamchand Kunda vy. Brojonath Pal Chowdhry, 
21 W. R. 94; 12 B. L. R. 434, followed, 

_But it canuot be said that an unregistered trans- 
feree of an under-tenure acquires no title under his 
purchase. - 

Nobeen Kishen Mookerjee v. Shib Pershad Pattuck, 8 
W. R. 96; Kristo Chunder Ghose v. Rz) Kristo Bandyo- 
padhya, 12 C. 24 and Niladri Mahanti v. Bichitranand 
Roy, 6 Ind. Cas. 605; 14 O. W. N, 903; 12 O. L. J. 
158; 37 C. 823, relied upon. 

Such a transferee is‘olearly a person interested in 
the prote.tion of the under-tenure within the moan. 
ing of section 6 of Aot VIII of 1865, and, therefore, 
competent to make a deposit under that section. 
And if after his deposit a sale takes placo, he is enr- 
titled to maintain a suit for declaration that the sale 
has been illegally held. 

‘ ue question as to how mach was deposited is a 
question of fact; but the question as to how much was 
required to be deposited, isa question of law. The 
question whether the deposit made by the transferee 
was or was not sufficient, is a mixed question of fact 
and law, which the High Court can determine in a 
gesond appeal. 
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The only items which can be deemed as costs of 
process within the meaning of section 6 of Act VIET 
of 1893 ave costs for ths issue of tha wris of attack 
ment and the sale proclamation. 

But where a deposit is made before an application 
for execution of the decree is filed and when the 
decree-holder has not incurred any costs of process, 
the depositor is not bound to deposit t'ese costs. 

Conseq'tently, if he has deposited th» decretal 
amount with interest thatis suficient; and if after 
the deposit, a sale takes place, it is held without 


_ jurisdiction 


When a sale has taken place on the basis of a 
satisfied judgment, the satisfaction of which has been 
certified to the Court, the sale is void and ineffec- 
tual to pass any title even toa bona fide purchaser 
for value without notice. 

Janakdhari Lal v. Gossain Lal Bhya Gaywal, 1 Ind, 
Cas.871; 13 C. W. N. 710; 370, 107; 1LO. L, J 25% 
aud Balkishen Das v. Simpson, 25 C. 833; 251.4. 161; 
2 0. W. N. 513, relied upon. 

Rewa Mahton v. Ram Kishen Singh, 13 T. A. 1095 
140. 18; Saroda Churn Chuckerbutty v. Mahom-t 
Isuf Meah, 11 C. 3786 and Mothura Mohan Ghose Mondul 
v. Akhoy Kumar Mitter, 15 0. 557, distinguished. 


Appeal under section 15 of the Latters 
Patent from the decree of Mr. Justica Cox>, 
dated May Y6th, 1911, confirming that of 
the District Judge of 24-Pergannahs, dated 
August 13th, 1909, which confirmed the 
decree of the Munsif of Alipur, dated April 
27th, 1909. 

Babus Provash Chandra Mitter and Sushil 
Madhab Mullick, for the Appellant. 

Babus Upendrı Nath Mukherjee, Rir 
Bhushan Dutt and Janoki Nath Pal, for tha 
Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff against a-jadgment of Mr. Justica 
Coxe who has confirmed the decision of 
the Subordinate Judge whe in his turn 
confirmed the decision of the Court of first 
instance, 


The plaintiff seeks for a declaration that 
a sale held on the 22ud of Dacember 1905 
of an uuder-tenure owned by him under 
Act X of 1859 is inoperative, because held 
in contravention of the express provisions 
of section 6 of Act VIL of 1865 B.C. Ha 
further prays that his possession may ba 
confirmed or that he may be restored to 
possession, if daring the pendency of the 
suit the defendant takes possessiou of tha 
property. The suit has been dismissed by 
all the Courts. 

The plaintiff purchased the under-tenure 
under two conveyances on the 8sh of Septem- 
ber 1904 and the 5th of December 1904, 
On the Sth of September 1904, the landlord 
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obtained a decres for rent against the 
registered tenant. On the 5th June 1905, 
the landlord applied to the Collestor for 
execution of the decree. This application 
was, subsequently, transferred by the Collector 
to the Deputy Collector who had made the 
decree and the application for exacution 
before the Dapaty Collector was made on 
the 29th of June 1905. Two days before 
this, on the 27th June, the plaintiff had 
deposited in Oourt a sum of Rs. 61-15 L 
under section 6 of Act VIII of 1865. 
Notice was directed to be served upon 
the decree-holder and was served on 
the 21st of July 1905. Notwithstanding this 
deposit and the service of notice thereof, the 
decree-holder proceeded wih his exeoution, and 
after his application had been amended, he 
obtained an order for execution on the 
17th of December 1905. The sale was held, 
as already stated, on the 22nd December, and 
it has been found that the property was pur- 
chased by a stranger to the proceedings. 
The plaintiff now secks relief substantially 
on the ground that the sale was held without 
jurisdiction, inasmuch as the requisite amount 
. had been deposited under section 6 of Act 
VIII of 1865, and after such deposit had 
been made it was not competent to the 
Court to hold the sale. 


The Courts below have found that the 
plaintiff has not proved that the deposit 
was sufficient for the purposes of section 6. 
16 has also been found that the plaintiff 
was not competent to maintain this suit, 
inasmuch as his purchase had not been 
registered in the office of the landlord. 
These two propositions have been contro» 
verted on behalf of the appellant in this 
Court. On behalf of the respondent the 
affirmative of these propositions has been 
maintained, and it has also been urged that 
oven if the allegations of the plaintiff arə 
established, he is not entitled to any relief 
agaiust a bona fide purchaser for value 
without notice. 


The questions consequently which require 
consideration are as follows:-—Zurst, ia the 
plaintiff entitled to maintain the suit; 
szcondly, did the plaintiff make the deposit 
in accordance with Act VII of 1865; and 
thirdly, is the plaintiff entitled to any relief 
against a bona fide purociiaser for value 
‘without notice, 
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In go far as the fret queation is concerned, 
if we confine our attention to the terms of 
section 6 of Act VITI of 1835, it is 
plain that the plaintiff was entitled to 
make a deposit under that section, Section 
6 provides as follows: — If the sum due 
under the decree, together with interest 
to date of payment and all coasts of process, 
be paid into Court at any time bafore the 
sale commences, whether by the defaulting 
holder of the under-tenure or any one 
on his behalf ‘or any one interested in the 
protection of the under-tenure, such sale 
shall not take place.” The plaintiff was 
clearly a person interested in the protection 
of the under-tenure. This view is supported 
by the decision of a Full Bansh of this 
Oourt in the cre of Shete Afzal Ali v. 
Lola Gurnarayan (1), and by a later dacision 
in Anund Lol Mooterjee v. Kalica Persad 
Missar (2). Bat it has bsea argued, and 
this argument appears to have been addressad 
to Mr. Jastica Coxe and accepted by him. that 
the authority of the decision of the Fall Bench 
has b3en shaken by a subsequent Fall Banch 
decision of this Courtin Sham Qhand Kunlu v. 
Broio Nath Pal Ohowlkry (3). It has baen 
broadly contended, on behalf of the respondent, 
that a parchassr of a transferable under-tenirg 
who does not register his name in the 
office of the landlord acqiires no title what» 
ever in the property, bacauss he ia‘ not 
entitled, when a sale has been held-ja execa- 
tion of a desee obtained by a laadlocd 
against a registered tenant, to maintain a sui 
against the auction-purchaser. ` In: oar 
opinion, thia view is not sapported by the 
decision in Shamchand Kundu v. Brojonith 
Pal Ohowdh:y (8). In that case it was 
ruled by the. Full Bench that if a decree has 
been obtained by the landlord against his 
registered tenant and a sale held in execu- 
tion of such decree, an unregistered transferee 
from the registered tenant is not entitled to . 
contend that his interest has not been affacted 
hy the sale, It is pointed out by Sir Richard 
Conch, O. J, ihat when a sale takes place 
under such circumstances, what passes to the 
parchaser is the tenuare itself and consequant- 
ly the interest of an unregistered transfered 
thereof also passes to the purchaser. The 


(1) 6 W.R., Act X Rulings, 59; B. L. R.Sup. Vol. 5.2. 
(2) 20 W. R. 59; 12 B. Li R. 439 note, 
(8) 21 W. B. 94; 12 B. L. R. 484. 
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Full Bench did not intend to lay down that an 
unregistered transferes of an under-tenure 
acquires no title under his purchase. This 
view : is supported by the cases of Nobeex 
Kishen Moo'eriee v. hib Pershad Pattuct 
(4); Kristo Chunder Ghose v. Raj Kristo 
Bandyopadhya (5) and Niladri Mahanti v. 
Bichitranand Roy (6). In the case of Kristo 
Ohunder Ghose v. Ruj Kristo Bandyopuhy» (5), 
“Mr. Justice Wilson observed that “an unregis- 
tered purchaser does take subject to many dige 
advantages by reason of the want of registra- 
tion. One of these is that embodied in the 
proviso, to which a reference has been made 
(namely, the proviss contained in section 
63 of the Rent Act) that he cannot come in and 
object to the aale, A second is that established 
in the case of Shamchand Kundu v. Bro;ounth 
Pal Chowdhry (3), namely, that if a sale takes 
place in a rent suit brought by and aiinat 
proper person, and te sale be of the tenure, 
the unregistered transferee has no title as 
against the purchaser.” Bat the learned 
Judge also pointed out that “there is nothing 
in the terms of any section of the Rent Act 
saying that if for any reason, whether by 
the default of tha tenant or any body else, 
the registration is not effected, the trange 
{feros of the tenure shall take no title.” 

In the. case before us, consequently, the 
plaintiff, as a transferee of the under. tenure, 
had an interest ia the under-tenure which 
was on the principle laid down by the Fall 
Banch in Shamchind Kundu v. Brojnnath 
Fal Ohowdhry (3), liable to ba affected by 
the sale if it did take place. Hae was, there- 
fore, clearly a person interested in the pro- 
. tection of the under-tenure within the mean- 
ing of section 6 of Act VIII of 1865. He 
was in this view competent to make a deposit 
under that section. He is also plainly entitl- 
ed to maintain a suit for declaration that 
the sale has been illegally held, notwith- 
standing the deposit made by him. The 
first ground urged by the respondent con- 
seqnently fails. . 

As regards tbe second question, it -has been 
sontended that as the Courts below have 
found that the plaintif® has not proved that 
the deposit made by him was saffisient, it is 
not open to us in second appeal to interfere 


(4) 8 W. R. 96. 

(5) 12 0. 24. 

(6) 6 Ind. Cas, 605; 140. W. N. 905; 12 O. L, J. 
158; 37 0. 623. f 
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with that finding of fact. This contention 
is obviously unfounded. If a question arias3 
as to how much was deposited, that, no doubt, 
is a question of fact, but'if a question arises, 
as it does arise here, how much was rə- 
quired to be deposited, that is cloarly a 
question of law. Consequently, the question 
whether the deposit made by the plaintiff 
was or was not sufficient, is a mixed ques. 
tion of facs and law, which it is competent 
to this Court to determine in seosud appeal. 

Now, section 6, as alceady stated, requires, 
in order that the provisions of that section 
may come into play, that tha sum due uador 
the decree togabher with interest to date of 
piymeat and all oosts of process must ba 
paid into Court at any tima before the salo 
curemences. Ib cannot bə disputed shat the 
sum due ander the decre, nainaly, Ra.53-13-1, 
was depositad. It cannot also ba disputed 
that the interest to date of payment was 
alao daposited. In fact the amount of in- 
terest deposited was Rs, 3-1-2 which is the 
interest from the 8th of Sestember 1904 to 
the 8:h of July.1995, whereas the plainciif 
was found to deposit interest only up to the 
date of payment, namely, the 27th of Jano 
1905. Tne sole qaestion is whether tha 
ests of procass were also paid. On bahalf 
of the respondent it has been contended that 
the plaintiff was bound to daposit under this 
head a sum of Rs. 5-11-9 claimed in the 
petition for execution. Tais sun inclades 
the costs of takiag a copy of the decrees, the 
Court-fee paid up» the application for ex3- 
cution, the fees for the issue of the writ of 
attachment and the sale proclamation the 
Court-fea on the vatalutnamth, the Pleader's 
fea and also tas amount pail to the olerk for 
writing the petition for exacution. It is 
plain that exzeps the fee requisite for tha 
issus of the writ of abtashmont aad tha sals- 


‘proclamation the other itams cannot ba 


jncladed under the head of ths costs of 
process. Ia this connection, the lingua 
ued in section 6 of Act VILL of 1835 may bo 
contrasted with tre laagizzs usadia gas. 
tivas 170 and 174 of thea Banzal Tany 
Act.. In the case of the former section, the 


‘amount required to be depasitel is statel to 


ba the amount of the decree tacluling the 
costs decreed together with tha coats in- 
curred iu order tə the sale. In saotion 174 
the amount required to ba deposited is the 
amouat recoverable under the decrea with 


340 
MONI LAL V, UMA CHARAN. 


costs. It is plain that the language used in 
section 6 of Act VIIL of 1865 is more res- 
tricted than the language used in sections 170 
and 174 of the Bengal Tenancy Act. Now, 
what is the fair meaning to be attributed to 
the expression “costs of process.” It was 
observed by Chief Justice Barle in the case 
of Fluester v. M’Olelland (7):— Procese, 
generally, imports the writs which issue 
out of any Court to bring the party to 


answer, or for doing execution,” for some 


purposes—as for instance, for the purposes of 
amendments, the word “process” may be 
construed largely; but when one speaks of 
process against the person or property it 
means a writ of execution.” In the case 
before us, we think, it is plain that the only 


‘items which by any stretch of language can 


be deemed as costs of process are costs for the 
issue of the writ of attachment and the sale 
proclamation. The question, consequently, 
arises whether if was obligatory upon the 
plaintiff to deposit such costs. Ibis worthy 
of note that the deposit was made on the 
29th of June 1905 before the application for 
execution had been made. At that stage, 
the decree-helder had not incurred any costs 
for the issue of the writ of attachment or sale 
proclamation. It was, consequently, not 
obligatory upon the plaintiff to deposit these 
costs. We hold, accordingly, that the amount 
which was deposited was sufficient within 
the meaning of section 6 of Ach VIII of 1865. 
Consequently, after such deposit had been 
made it was not competent’ tothe Court to 
hold the sale. The provision made by the 
Legislature is explicit. It is stated dis- 
tinctly that if such sum has been paid into 
Court the sale shall not take place. If 
a sale is held in contravention of the 
provisions of section 6, it is clearly a 
sale held without jurisdiction and cannot 
affect an individual whois entitled to the 
benefit of that section. We must, therefore, 
hold that the second ground in support 


of the judgment under appeal must be 


overruled, 


As regards the ¢hird question, it has been 
contended that the plainti® is not entitled 
to relief against an innogent purchaser for 
value. In support of this proposition reliance 


has been placed upon the cases of Rew 

(7) (1860) 8 Com. Bench (N. s.) 357; 29 L. J. ©. P, 
237; 6 Jur. (N. s.) 1875; 2 L. T. (x, s.) 243; 8 W. R. 
497; 125 R. R. 679, 
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- Mahton v. Ram Kishen Singh (8); Saroda 


Churn Chucterbutty v. Mahomed Tiuf. Meah 
(9) and Mothura Mohun :Ghose Mondul v. 
Akhoy Kumar Matter (10). In our opinion 
thesé cases are clearly distinguishable. In 
the first of these.cases .& croas decree which 
ought to have been set off against another 
decree was executed, and it was held by the 
Judicial Committee that the sale could not 
be said to be a sale held withont jurisdiction.. 
In the second case a sale held in execution 
of adecree an application to execnte which 
was barred by limitation could not be said 
to bea sale without jurisdiction. In the 
third case. the decree had been adjusted out of 


` Court but the adjustment had not been certified. 


The consequence was that the decree was 
executed and it was ruled that an exa- 
cution taken out under such circum- 
stances coald not be said to be issued 
by the Court without jurisdiction. In the 
case before us the amount due under the 
decree as required by section 6 was deposited. 
The result was that there was a decree which 
was satisfied and the satisfaction was 
made to the ‘knowledge of the Court. 
In circumstances like those, there cannot, 
in our opinion, be any room for doubt, as 
waa observed in the case of Janakdhari Lal v. 
Gossatn Lal Bhya Gaywal (11), tbat the rale 
was held without jurisdiction. It was‘pointed - 
ont in this case that amidst the diversity of 
judicial opinion, there was unanimity ‘upon 
one point, namely, that when a sale has taken 
place on the basis of a satisfied judgment, the 
satisfaction of which has been certified to 
the Court, the sale is void aud ineffectual 
to pass avy title even to a bona fide parcbaser 
for value-without notice. The same doctrine 
has been applied by the Jndicial Committee 
in the case of Balkishen Das v. Simpson (12), 
where it was raled that ifa sale has been 
held for arrears of revenue, while no 
arrears are due, the sale is without 
jurisdiction and does not pass title even to a 
bona fide purchaser for value without notice, 
The third ground in support of the jadgment 
under appeal must, therefore, be overruled. 
The result is, that this appeal must bə 


(8) 181. A. 106; 140. 13. 

(9) 110, 876. 

(10) 15 C. 657. 

(il) 1 Ind. Cas. 871; 13 C. W. N. 710; 387 0. 107; 
11 0. L. J. 254. 

(12) 25 0, §33; 251. A, 151; 20. W. N. 513, 
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allowed, the jadement of Mr. Justice Coxe 
set aside and the suit decreed with costs 
throughont. Itis declared that the title of 
the plaintiff has not been affected by the 
execution sale, and the defendant must 
deliver possession of the property to the 
plaintiff. 

The plaintiff will have his costs in all the 
Courts against the decree-holder and the 
auotion-purchaser, 


Arpeal allowed, 


LOWER BURMA CHIEF COURT. 
Finsr Civin Artean No. 311 cr 1911. 
a March 17 1913. ; 
Presenti—Sir Charles Fox, Kr, Chief J udge, 
ard Mr. Justice Hartrell. 
MA NYEIN THU— APPELLANT 
tersus 
P. S. M. L. MURUGAPPA CHETTY— 
Re-Ponpent, 

Buddhist Law—Alienation by husband of letetpwa 
property when binding on wife — Estoppel. 

The status created by a Burmese marriage does 
not give the husband a power of selling the joint 
property of himself and his wife except under circam. 
stances in which it can be said that he is acting as 
her agent. What those circumstances may be is a 
question of proofin each case. When the busband 
and wife live together and the former, ostensibly with 
his wife’s assent, manages the business of the pro- 
perty on behalf of both, she will doubtless be estop- 
ped from subsequently denying that he was autho- 
rized to act on her behalf. ‘ 

Ma lhu v. Ma Bu, (1891) S. J. 578, followed. 

Mr. Palit, for the Appellant. 

Mr. Villa, for the Respondent. 
JUDGMENT, 


Fex, C. J.—The question in the case was 
whether mortgages of property by a hus- 
_bard alone were effective as mortgages of 
his wife’s share in the properties, Some of 
the property was alleged to be kanwin 
and some letetrwa or hnapazone. 
. The case of Ma Thu v. Ma Bu (1), decided 
by Mr. Fulton, Judicial Commissioner, is the 
leading cage on the subject of a husband’s 
power to alienate the joint property of 
himself and his wife without her consent or 
against her will, 


(1) (1881) S. J. 578. 
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The conclusions which the learned Judge 
came to were that the status created by a 
Burmese marriage does nob give the hus- 
band a power of selling the joint property of 
himself and his wife except under circum- 
stances in which it can be said that he is 
acting as her agent, What those cireum- 
stances may be is a question of proof in 
each case. It cannot be'dispnted that in 
many instances the husband manages the 
business ofthe family with the asseut of 
his wife express or implied, and where this 
is the case sales effected by him will bind 
her. The wife’s consent may be implied. 
When the husband and wife live together 
and the former, ostensibly with his wife's 
assent, manages the business of the property 
on behalf of both, she will doubtless be 
estopped from subsequently denying that he 
was authorized to act on her behalf. 

These conclusions apply with stronger 
force to mortgages by a husband. 

Applying what is thus laid down to the 
present case it cannot be doubted that the 
husband’s mortgages were effective as against 
his wife’s share as well as against his own. 

Even if it had been proved that some of 
the property was kanwin, that property 
was contributed by the husband towards the 
joint purposes of the two, and any alienation 
of such property by the husband would stand 
on the same footing as alienation of letetpwa 
or ordinary joint property. 

Itis not disputed that the plaintiff! wife 
had been continuously living with her hus- 
band, and that there was evidence that she 
was in fact present when two mortgages 
were signed, although she denied that she 
had signed the deedsas a witness, It was 
fully proved that the husband had been 
managing the property and the business 
earried on by both, 

The husband said she knew he was bore 
rowing money, but he did not tell her the 
details. One property he bought with 
borrowed money for which he gave security 
by mortgaging the property on the same day 
as he bought it. 

Finally the wife never raised any objection 
tothe mortgages until her’ husband was 
adjudicated insolvent. 

According to the law as laid down in the 
ease above referred to the District Court's 
decree dismissing the wife's suit was clearly 
right. . 
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The appeal is dismissed with costs. 
Hartnout, J.—l concur. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
REGULAR Civic Appeat No. 269 or 1910, 
January 9, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, KT., 


and Mr. Justice Beachcroft. 
GOPAL CHANDRA BOSE — APPLICANT— 
APPELLANT 
versus 
ASUTOSH BOSE —Opposits PARTI — 
RESPONDENT. 


Will—Person claiming independently cf Will and dis- 
puting right of testator to deal with property, whether 
can object to Probate—Locus standi — Probate and Ad- 
ministration Act (V of 1881), s. 6)—Notice of Probate 
prcceeding—“ Interest of estate of deceased.” 

A persun who claims outside und independently of 
a Will or claims adversely to the testator and dis- 
putes his vight to deal with the property, can in 
no sense be deemed to claim an interest in the estate 
of the deceased within the meaning of section 69 of 
the Probate and Administration Aot. 

Baistab Charan v. Ganga Sagar, 1 C., L. J. 258 and 
Pirojshah v. Pestonji, B Ind. Vas. 523; 34 B. 499; 12 
Bom. L R.8346, relied upon, 

Brindaban Chandra Shahr v. Sureshwar Shaha, 3 Ind. 
Cus. 178; 10 C. L. J. 263, distinguished. 

The case of the applicant is that the testatrix was 
entitled as a Hindu daughter toa limited interest in 
the property left by her father and was nob com- 
petent to make a testamentary disposition of the 
estate of her father to which the applicant was en- 
titled as the reversionary heir: 

Held, that the applicant was not a person who 
claimed an interest in the estate of the decoased 
and was, therefore, not entitled to notice of the 
Probate proceedings and had no locus standi to apply 
for revocation of the Probate, 

Appeal from the decrea of the District 
Judge of Midnapore, dated April 14th, 1910. 

Babus Biraj Mohan Mozwndar and Mouint 
Mohan Ohatteriee, for the Appellant. 


Babu Mohini Nath Bate, for the Re- 
spondent. 

JUDGMENT.—This is an appeal against 
an order of dismissal ofan application tor 
revocation of a Probate of a Will. The Will 
is alleged to have been executed by one 
Hara Mohini on the lith June 1823. She 
died on the 16th December 1836, and shortly 
after, an application for Probate was made, 
The Will was proved and the order for 
Probate made on the 28th February 1887. 
On the 2nd October 1509, the present 
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appellant made an application for revocation 
of the Probate on the ground that the Will 
was a forgery and that Probate had been - 
fraudulently obtained, without service of 
notice upon him, as required by section 69 of 
the Probate and Administration Act. The 
application for revocation was opposed on 
the ground that the petitioner had no locus. 
standi to intervene in the Probate proceedings. 

To test the validity of this contention, it 
is necessary to remember that according to 
the appellant, the property covered by the 
Will of Har Mohini belonged to her father 
Kenaram. The appellant is the grandson 
of the maternal uncle of Kenaram. The 
respondent is the grandson of the testatrix, 
by a son who predeceased her. The District 
Judge has held that as the appellant disputes 
the title of Har Mohini and her authority 
to make a valid testamentary disposition of 
the estate of Kenaram, he has no locus 
standi in these proceedings. In our opinion, 
this view is unquestionably sound. 

Section 69 ot the Probate and Adminis- 
tration Act provides that it shall be lawfal - 
for the District Judge to issue citations 
calling upon all persons claiming to have 
any interest in the estate of the deceased 
to come aud see the proceedings before 
the grant of Probate or Letters of Adminis- 
tration, The appellant does not claim any 
interest in the estate of the deceased tes- 
tatrix, His case is that her interest 
vanished the moment the Will came into’ 
Operation; because, sbe was entited, as a 
Hindu daughter, to a limited interest in tha 
property left by her father and was not 
competent to make a testamentary disə 
position of the estate of her father. It 
cannot, consequently, be maintained that the 
appellant was a person who claimed an 
interest inthe estate of the deceased and 
was eutitled to notice of the proceedings. 
This view is in accordance with that taken 
in the cases of Abhiram Dass v. Qopol 
Doss (1) and Sri Gobind Parsad v. Musaminat 
Laljhart Kuer (2). A person who claims. 
outside and independently of the Will or 
claims adversely to the testator and dis- 
putes his right to deal with the property, 
can inno sense be deemed to claim an 
interest in the estate of the deceased within 


(1) 17 C. 48 
(2) 2 Ind. Cas, 402; 14.0. W. N. 118. 
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the meaning of section 69 of the Probate 
and Administration Act. Baistab Charan v. 
Ganga Sagar (3), Péroishah v. Pestongi (4). 
The case of Brindoban Ohandra Shaha v. 
Sureshwar Shaka (5), upon which much 
reliance has been placed on bahalf of the 
appellant, is clearly distinguishable. In that 
case, ib was held thata reversionary heir 
tothe deceased is entitled to notice under 
section 69 of the Probate and Administration 
Act, on the ground that although he may 
have no present interest in the estate left 
by the deceased, he may be ultimately affecr- 
ed by the result of the Probate proceedings, 
Khettramont Dasi v. Shyama Churn (6). In the 
case before us, the appellant, if hia case is 
true, isin no way affected by the tesla- 
mentary disposition of Har Mohini, for he 
is entitled to take the estate of Kenaram as 
against the respondent, whether the Will 
of Har Mohini be genuive or forged. 
Under these circumstanees he has obviously 
no locus sf mat in the present proceedings. 

The result is that the order of the District 
Judge is affirmed and this appeal dismissed 
with ecs-s, We assess the hearing fee at 
two gold mohurs. 

‘Appeal dismissed. 
(3) 17. L. J. 258. : 
(4) 6 Ind. Cas. 523; 12 Bom. L. R. 366; 34 B. 459. 


(5; 3 Ind. Cas, 173; 10 O. L. J. 268. 
(8) 21 C, 539, 


LOWER BURMA CHIEF COURT. 
SPROIAL Ssconp Crvin APPBAL No. 76 or 1911, 
January 13 1913. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartuoll. 

MA NYUN YE —APPERLLANT 
rersus 
MG. THAT TUN AND ANOTHER— 


R.RSPONDENT, 
Pre-emption— Buddhist Law—Prompt assertion essene 
tial in order to be entitled to the right. 

- Where a suit was filed to claim the right of pro- 
emption five years after the sale of the property in 
question: J 

Held, that under Buldhish Law the right mus} 
be asserted promptly and that it would be 
inequitable to allow the claim after such a period. 
The law makes nn allowance for the fact that the 
claimant did not know of the sale at or about the 
time it took place < 
. Nga Myang v Me Baw, S. J. L B. 83, followed. 

Mo Thi v. Tha Kwe, 4 L. B, R., 128; 14 Bur, L. R 
296, referred to, 
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Mr. Giles, for the Appellant. 

Mr. Burjorjee, for Respondents Nos, 1 and 
2. 

JUDGMENT. 

Harto, J.—This is a suit to enforce 
aright of pre-emption in respect of certain 
lands. The basis of the suit isa transaction 
between Ma Mi, the mother of the plaintiffs 
Mg. Thet Tun and Mg. Pe, and Ma Gyi 
which took place on the 17th March 1900. 
The plaint shows that this transaction was 
a sale, and it is in consequence of it that 
the right of pre-emption is claimed. The 
District Court dismissed the suit on the 
ground that there was no right of pre- 
emption as the plaintiffs had not asserted 
their right promptly. The Divisional Court 
held thatas Ma Gyi had not specifically 
pleaded and urged that there was no prompt 
assertion of the right no order of dismissal 
should have been based on it Qn the 
hearing of the appeal in this Court the 
whole question of the right of pre-emption 
according to Buddhist Law was raised and 
amongst other matters it was urged that 
this Court had gone too far in the case of 
Mo Thi v. Tha Kwe (1). It seems to me 
that it is unnecessary to discuss these mattera 
inorder to decide the present suit, as I 
consider that the District Court rightly 
dismissed the suit on the ground that 
the right had not been asserted promptly. 
In the case of Nga Myaing v. Mi Baw (2) 
it was held that the right must be asserted 
promptly and the text of the Manu Kya 
on which the ruling was based is quoted 
in it. In the present case the sale waa 
onthe 17th March 1900 and the present 
suit was not brought until the 24th March 
1905. ‘The text in the Mana Kye does 
not say that the right must be asserted 
promptly after the claimant becomes aware 
of the sale. Itis merely to the effect that 
it must be asserted promptly. It throws 
the burden on the claimant to assert his 
right promptly and does not make any 
allowance for him in case he does not 
know of the sale at or about the time it 
took place. If he did not know, he should 
have known. And this seems fair as ib 
seems most inequitable that such a right 
should be asserted after a long delay. UI 


(1) 4 L. B. R. 128; 14 Bar. L. R, 26. 
(2) S. L. J.B. 39. 
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the present case Ma Gyi bought the lands 
for Rs. 1,000, They aro valued in the 
plaint at Rs. 4,000. It would be most 
inequitable to force her to part with the 
lands five years after her purchase for 
Rs. 1,000, if they are sow worth so much 
more. The fact that it has been found 
that the suit is not barred by limitation 
according to the provisions of the Indian 
Limitation Act does not seem to me to 
affect the matter. In this case the question 
involved in deciding the bar of limitation 
was of a very technical nature; but in 
any case even assuming that the suib is 
not barred by limitation it is for the claim- 
ant to show that in law he has the right, 
and one of the conditions is prompt assertion 
of it. In my opinion if was within the 
power of the District Judge to consider 
this conditiou, Paragraph 8 of the plaint 
says that the plaintifis were unaware of 
the sale and did not become aware of it 
until after judgment was passed in the 
other suit. According tothe District Judge 
this judgment was given on the 30th March 
1904 and it has not been said that this 
date is wrong. Then again, this suit was 
not brought until near the expiration of 
another year. In the face of paragraph 8 
of the plaint ib was not necessary to frame 
an issue as to whether there was prompt 
assertion of the right and the fourth issue 
“To what relief, if any, are plaintiifs entitled” 
is sufficient to allow of the Court considering 
whether all the conditioris’ of the right 
have been fulfilled by the claimants to 
exercise it, Ma Gyi in paragraph 3 of 
her written -statement, a different paragraph 
to that in which she alleged that the 
suit was barred by limitation, asserted that 
she had been in possession of the lands 
since March 1900, “and so she made a 
point of the period that she had been in 
epjoyment of the lands. In my opinion 
it would be wrong in face of the facts not 
to consider all of them in deciding whether 
in law the claimants are cntitled to exercise 
their rights the more especially when the 
Jaw relates io such a right as that of the 
Buddhist Law as to a right of pre-emption. 
T would, therefore, allow this appeal, reverse 
the decree of tke Divisional Court and 
dismiss the suit with costs to appellant in 
` all Courts, the costs to ke paid by Mg. Thet 
yun and Mg. Pe. i 
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Fox, C. J.—I agree in thinking that this 
appeal should be allowed, and that the 
decree of the Divisional Court should be re- 
versed, and that ofthe District Court restored, 
the plaintiffs being ordered to pay the 
appellant’s costs in the Divisional Court 


. and in this Court. Even if the right of 


a Burmese to pre emption of ancestral or 
family land involves a question of succession 
or inheritance within section 13 of the 
Borma Laws Act, 1898, it is clearly an 
essential part of the Burmese Buddhist Law 
that the right must be asserted promptly 
after the sale of the land or share in the 
land has taken place. 


It appears to me that it would be incon- 
sistent with’ the Barmese Buddhist Law and 
also inequitable to enforce such a right 
when steps to enforce it are first taken 
five years after the sale in a case such as 
this when all the members of the family 
must have known of it at or about the 
time it took place.’ | 

Appeal allowed, 





CALCUTTA HIGH COURT. 
Lerress Patent ArpeaL No, 154 or 1911, 
July 2, 1913. 

Present: —Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir 
Ashutosh: Mookerjee, KT. 
SREENATH DUTT—Dergnpant No, 1— 
APPELLANT 

3 versus 
KASER SHEIK H— PLAINTIFE--AND ANOTHER 
—Derenpant No. !—-Resroypssts, 

Res judicata —Sutt for declaration that plaintif not 
tenant of principal defendant but of pro forma defend» 
ant—Decision in previous rent suit that present plaintiff 
was tenant of present principal defeadant—Civil 
Procedure Code (Act XIV of 1882), 3. 13. 

In a previous suit for rent, it was held that the 
present plaintiff was a tenant under the present de- 
fendant No. l, and a decree for rent was made in 
that suit against the present plaintiff in favour of 
the present defendant No, 1. In the present suit, the’ 
plaintiff prays for a declaration that he is not a 
tenant of the defendant No. 1 but of the defendant 
No. 2 and for refund of the money realised by de- 
fendant No. 1 in execution of the rent decrea. 
The plaintiff has described the defenaant No. 1 
as the principal defendant and the defendant No. 2 


‘aga the pro jorma defendant against whom no relief 


was sought: 
Held, that the suit was barred by the doctrineiof 
res judicata, 
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SREENATH PUTT V. KASER SHEIKH. 

Dwarka Nath Roy v. Ram Chand Aich, 26 C. 428; 3 
O. W. N. 266, distinguished. 

Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Chitty, 
dated July 23th, 1911, in Second Appeal No. 
2006 of 1909. 

Babu Harendra Narayan Mitra, 
Appellant. 

Baba Brojo Lal Ohakravarti, for Respond- 
‘ent No. 1. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for declaration that 
the plaintiff is not a tenant of the first de- 
fendant but of the second defendant, and 
also for refund of the money realised by the 
first defendant in execution of a decree for 
rent obtained by him. 


for the 


It appears that the land in question is 
situated within the zemindart of the Maha- 
raja of Cassimbazar. On the 19th of August 
1871, the first defendant gota ryati settle- 
ment from Maharani Sarnomoyee. On the 
8th of April 1880 he sub-let the land to one 
Jamal Sheikh who executed in his favour a 
registered kabultat. Jamal Sheikh died in 
1293. Thereafter his representatives con- 
tinued in occupation of the land on tho 
assumption that the under-ryat interest 
created by the kabuldat of the 8th of April 
1880 was heritable, They were accepted as 
tenants ard apparently paid rent to the 
Jandlord. In 1907 the first defendant sued 
them for rent. The defenca taken was that 
they were not the tenants under the then 
plaintiff but held as tenants directly under 
the Maharaja of Cassimbazar. In support 
of this contention, reliance was placed by 
them upon a kabuliat executed by them on 
the 26th of July 1896, and it was further 
alleged that the present defendant had 
executed a kabulzat on the 9th of Jaly 1896, 
whereby he had ceased to be tenant of this 
land. The Court which tried the suit for 
rent overruled this contention and held that 
the present plaintiff was a tenant under the 
first defendant, A decree for rent was ac- 
cordingly made on the Ist of June 1907. 
On the 8rd of July following, the plaintifZ 
commenced this suit for declaration in sub- 
stance that the rent decree had been im- 
properly made. He described the first 
defendant as the principal defendant and he 
also deséribed the Maharaja of Cassimbazar 
ag the pro formå defendant, The principal 
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defendant resisted the claim on the ground, 
amongst others, that the suit was barred by 
the principle of ves judicata. This defence 
has been overruled by all the Courts below 
and the sole question ix controversy now is 
whether the suit is or is not barred by the 
priuciple of res judicata, On behalf of the 
respondent reliance bas been placed upon 
the decision of a Full Bench of this Court 
in the case of Dwarka Nath Roy v. Ram 
Chand Aich (1). That case is clearly dis- 
tinguishable. There 4. brought a suit for 
rent against B. B. pleaded that he held as 
a tenant, not under A. bat under O. The 
suit was tried on the merits and dismissed. 
Á., thereupon, brought asnit against B. and O. 
for declaration that he was the owner of the 
land, He further prayed that B. might be 
ejected and in the alternative asked that if 
B. remained in oecapation, he might be held 
liable for damages for use and occupation. It 
was held that ihe decision did operate as 
res judicata in so far as A, and B. were con» 
cerned but not between A. and O. A. sought 
relief on the ground that the previous decision 
was conclusive between the parties; he treated 
B. as trespasser, and so sought to eject him. 
In the case before us the question which was 
raised in the suit for rent was whether the 
kabuliat alleged to be executed by Jamal 
Sheikh on the 8th of April 1880 was or was 
not genuine, aud whether the present plaint- 
iff held as tenant under the first defendant 
on the basis of the tenancy created thereby, 
This was found in favour of the present 
defendant. The decision was by a Court of 
competent jurisdiction—a Court which was 
competent to try the issue now raised bete 
ween the parties. It is clear, therefore, that 
go far as the first plaintiff and the first de- 
fendant are concerned, the question is res 
judicata. 

It has been finally suggested by the re. 
spondents that the suit may be remauded to 
the Court of first instance, in order that the 
plaintiff may obtain relief as against the 
Maharaja of Cassimbazar. Ag already stated 
the plaintiff treated the Maharaja as pro formå 
defendant and never sought any relief. 
against him. It is too late now to ask for a 
relief which he did not ask for in the suit 
in the Court of first instance. 

The result, therefore, is that the appeal ig 


`. a) 26 0. 428; 30. WN, 266, 
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allowed aud the suit dismisged with costs in 
all the Conrts. 
Appeal allowed. 


LOWER BURMA CHIEF COURT. 
SPECIAL Secon Civiu Appeat No, 32 or 1911 
April 24, 1912. 

Present:—Mr. Justice Parlett. 

Mas. PANDROFF—Agpatuast 
versus 
MAUNG PO THA AND ANOTHER—~ 
RESPONDENTS, 

Buddhist Law--One of the parents inheriting property 
during marriage—Inheritance —Life-interest. 

During the marriage Ma Shwe Gon inherited cer- 
tain property. She died leaving Maung Lu Gale, tho 
husband with three children by horself and one by 
a former wife. Maung Lu Gale after her death mort- 
gaged the property and the mortgagee filed a suit 
on the said mortgage against the estate of Maung 
Lu Gale. The children by Ma Shwe Gon contested 
the suit: 

Held, that the property inherited by Ma Shwe Gon 
became her separate property. On her death Maung 
Lu Gale acqnired merely a life-interesé in it with 
power to sell it in case of necessity. Any of is 
not sold under such necessity passed to Ma Shwe 
Gon’s children. ; 4 

Held, alao, that necessity was even disproved by 
the fact that nearly half the sum taken was lent out 


to a third party. 
Ma Nyo ri Ma Yauk, 4 L. B. R. 256, explained. 


Ma Gale v. Maung Bya, + L. B. R. 189, approved. 
Mr, Jordon, for the Appellant, 
Mr. Pulit, for the Respondent. 


JUDGMENT,.—Maung Lu Gale had three 
wives; by the first he had a daughter, Ma 
Nu, first defendant, by the second Ma Shwe 
Gon whom he married after his first wife’s 
death, he had three children, Maung Nyun, 
Mo Po Thaand Maung Kyaw, 2ad, 3rd 
and 4th defendants. During their marriage 
Ma Shwe Gon inherited the immoveable 
property in suit. After her death Maung 
Lu Gale mortgaged it for Rs. 550 at 1 par 
cent. per mensem interest. Plaintiff sued 
for a mortgage decree asking for (1) a 
money-decree against Maung Lu Gale’s 
estate, (2) interest up to date of realizi- 
tion, (3) sale of the mortgaged property, 
and (4) in the event of it not realizing 
the decretal amount, for sale of any estate 
property inthe hands of Maung Lu Gale’s 
heirs. The lst and 2nd defendants ad- 
mitted the plaintiff's claim. The 3rd and 
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4th defendants pleaded that as the property 
was mortgaged without their knowledge and 
consent, the mortgage was not valid as 
regards one half of the property. The 
Sab-Divisional Court held tnat Maung La 
Gale had a life-interest in the property 
with power to alienate it in case of 
necessity, and that such necessity existed, 
and that, therefore, the mortgage was valid 
as regards the whole of the property. It 
granted a mortgage decree with costs 
against all four defendants as legal rə- 
presentatives of Maung La (Gale, and 
declared that they were nob personally 
liable for any deficiency resulting from the 
sale of the mortgaged property. 

“The 8rd ‘and 4th defendants alone -` 
appealed on the grounds (1) that property 
inherited during marriage becomes the 
separate property of the parent who inherits 
it, (2) that on the death of that parent 
and the re-marriage of the other, the 
children acquire an interest in tho deceased 
parent’s property and the surviving parent 
has no right to dispose of it, even for 
necessity, (3) that the surviving parent 
cannot mortgage the whole of the hnapazon 
property ;and prayed that the decree be 
set aside as regards their one half share 
of the property, The Divisional Court 
held that property was the separate pro» 
perty of Ma Shwe Gon, that no necessity 
for the mortgage was proved, and that it 
was invalid as regards the two appellants’ 
shares, and though that share was in its 
opinion, less than one half, yet as ita extent 
had not been questioned by plaintiff, the 
decree was modified by excluding half the 
property from liability to sale. 

Plaintiff now appeals on grounds which 
may be summarized as follows:—(1) That 
necessity for the mortgage was shown, 
(2) that the property was joint aud the 
mortgage valid against the whole of itb, 
(3) that because the Ist and 2nd defend- 
ants did not contest the suit, 8rd and 4th 
defendants did not thereby become entitled 
to one half the property, and (4) that she 
should not have had to pay costs in first 
appeal. As to the first point, there can. 
be no doubt that necassity for the loan 
was not proved: indeed it may be even 
said to have bean disproved by the fact 
that nearly half the large sum taken was 
lent ont to 8 third party. 
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As to the 2nd and 3rd points, reliance was 
placed on Ma Nyo v. Ma Yauk (1) which, it 
wag argued, was authority for holding that 
one half of the property in suit was Maung 
Lu Gale’s own during Ma Shwe Gou’s Hio 
time, and that on her death he succeeded to 
a farther one fourth. In my opinion the 
ruling quoted has been misunderstood ; it 
is -quite clear that the interest of the 
widow of a Burman Baddhist in property 
inherited by him daring their marriage, 
when the children of the marriage also 
survive, is the same as her interest in 
her deceased husband’s share of the pro- 
perty jointly owned by him and her: that 
is to say, the property descends (én toto) 
to the children, but she has a lifé-interest 
in it, with the right to sell itin case of 
necessity. It is quite clear that such 
inherited property is separate property of 
. the inheriting parent, and does not become 
the joint property of the two parents, 
during whose marriage it was inherited, 
In the present case, therefore, the property 
was the separate property of Ma Shwe 
Gon who inherited it. On her death 
Maung Lu Gale acquired merely a life- 
interest in it, with power to sell it in 
case of necessity, Any of it not sold 
under such necessity passed to Ma Shwe 
Gon’s children. The case of Maung Gale 
v. Maung Bya (2) is further authority 
for this view. In that case the parent 
who inherited the property during the 
second marriage was also one of the 
spouses in the first marriage, and the 
children of both marriages were held entitled 
to share in the property inherited by their 
common parent. In the present instance, 
however, Ma Shwe Gon, who inherited 
the property during the second marriage, 
was nota spouse in the first marriage, and, 
therefore, Maung Lu Gale’s child by his 
first wife, Ma Na, succeeded tə no share of 
Ma Shwe Gon’s property, the whole of 
which would goto her three children, 2nd, 
3rd and 4th defendants. The share of the 
Bed and 4ih defeadants would, therefore, 
be 2/3rds. Hence if the Divisional Court 
erred it was in excluding too little rather 
than too mach of the property from liability 
to sale. 


(1) 4 L. B. R. 233. 
(2) 4 L, B. R. 189. 
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As regards costs in the Divisional Court 
the appellants there succeeded and their 
decrees is being upheld: they were, therefore, 
entitled to their costs. 

The Sub-Divisional Court clearly intend- 
ed to make the defendants liable under 
the money-decree against them only to the 
extent of the value of Maung Lu Gale’s 
estate which might have come into their 
hands, and this the decree should state, With 
this modification the decree of the Divisional 
Court is confirmed. Appellant will pay 
respondent’s costs, Advocate’s fee two gold 


mohurs. 
Decree modified, 


CALCUTTA HIGH COURT. 
Seconp Uivit Appsan No, 1595 ov 1910, 
July 10, 1913. 

Present: —Mr. Justico Coxe and 
Mr. Justice Ray, 
KALINATH BOSH—~—Pceatytirs— 
APPELLART 
versus 
AYESHA BIBI AND oranrs—Deranpanrs 
- — RESPONDENTS. 

Cause of action—Title of defendant —Infringement 
of plaintif’s right by one act—- Land in suit pure 
chased by dejendunts at different times —Subsequent 
purchase by plaintif—Dismissil of snit for rent by 
pluintiff—One suit fur recovery of possession against all 
defendants —Misjoinder of causes oj action. 

The cause of action of a plaintif suing in ejectment 
cannot be affected by thetitle under which the defend. 
ants profess to hold possession, for it is of no import. 
ance to the plaintiff what the defendants’ title may 
or may not be. Ifhis right has been infringed by 
one act or transaction, that infrizgement gives him 
a causa of action against all porsons interested in the 
infringemont. 

Nundo Kumar Naskar v. Banomali Gyan, 33 O, 871, 
followed. i 

Ram Prosad v. Sachi Dassi, 6 0. W.N. 535, dis. 
tinguished, 

Of the land in suit, a part was purchased by some 
of the defendants in execution ofa mortgies dacrae , 
2 part was pucchased by the same defendants in exe. 
cation of a decree under section 9) of the Transtar 
of Property Act, anda part was purohased by the 
other defendants in execution of the sama decrea 
under segtion 99 of the Act. Sonstime after these 
purchases the plaintiff purchasad tha proparty in exes 
cution of his own decree. He brought a suit for rent 
against two persons, whioh waa dismissal on the 
ground that some of the land included in the plaints 
ifs purchase was the property of some of the dae 
fendants in the present suit; 
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Held, thatthe suitis not bad for misjoinder of 
causes of action. 

Appeal from the decree of the District 
Judge of Dacca, dated February 19th, 
1910 affirming that of the Munsif of Dacca 
dated Saptember l5sh and 30ch, 1909. 

Babu Bankim Ohandra Mukherjea for 

Baba Harendra Narain Mitra, for the Appel- 
` lant. 


Babu Biraj Mohan Mozumdar and Moulvi 
Wahed Hossein, for the Respondents. 


JUDGMENT. 


Coxe, J—This is an appeal against a 
decision of the District Judge of Dacca 
by which a suit was dismissed on the 
ground of misjoinder of causes of action. 
Of the land in suit a part was purchased 
by some of defendants in execution of a 
mortgage decree, a part was purchased by 
the same defendants in execution of a 
decree under section 90 of the Transfer 
of Property Act, and a part was purchased 
by other defendants in exesution of the 
same decree under section 90 of the Transfer 
of Property Act. Some time after these 
purchases the plaintiff purchased the pro- 
perty in execution of his own decree. The 
learned Judge held that the suit was bad 
for misjoinder of causes of action. He 
observes:— It appears to me that as the 
lands of schedule (ka) were purchased long 
before the lands of schedule (kha) and 
the two sets of defendants purchased 
different lands and took possession on 
different dates, the plaintiff’s right to 
relief cannot be held to exist in respect 
of or arising out of the same act or 
transaction”. g 

it appears to me that this view cannot 
be sustained. The plaintiff obtained no 
right to relief in respect of the purchase 
by the defendauts of the different lands, 
inasmuch as these lands were purchased 
by them long before the plaintiff bought 
the property and, therefore, long before any 
possible right of his to relief could exist. 
Jt appears from the plaint that after the 
plaintiff had purchased, le brought a suit 
for burga rent against two persons. That 
suib was contested and the plaintiff's title 
was disputed on the allegation that two 
of the plots which were included in the 
plaintiffs purchase were the property of 
gome of fhe defendants in the present case. 
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It is not clear from the plaint whether 
that suit was contested by the present 
defendants or not, Butitis perfectly clear 
that the ultimate decision of that case was 
that the suit of the plaintiff for burga 
crops was ‘dismissed awaiting the regular 
trial’. The result of this case evidently 
was that the plaintiff's purchase was de- 
clared ineffectual and that being so it 
appears to me that that decision gave him 
a single cause of action for the enforcement 
of his purchase against any persons who 
might withhold from him possession of 
that land. It was held in the case of 
Nundo Kumar Naskar v. Banomali Gayan 
(1) that the cause of action of a plaintiff 
suing in ejectment cannot be affected by 
the title under which the defendants profess 
to hold possession. So far as that’ pro- 
position of law goes I agree entirely, if 
I may ray so, with that decision. It 
clearly is of no importance to the plaintiff 
what the defendant’s title may or may 
not be, If his right has,been infringed and 
infringed by one act or one transaction, that 
infringement gives him a cause of action 
against all persons interested in the infringe- 
ment. The learned District Judge relies on 
the case of Ram Prosad v. Sachi Dassi (2), I 
am in entire accord with that decision, but 
it does not appear to me to have any 
application to the present case. In that 
cass œ widow sued to set aside several 
execution sales which had been obtained 
against her brother-in-law with respect to 
property which she claimed to be her 
own. It is evident that her right was 
separately infringed by every separate sale 
and that on each sale she had a distinct 
cause of action. But here the plaintifi’s 
rights were not infringed by the purchase 
of the defendants, inasmuch as at the time 
of these purchases he had no rights at all. 
His rights were infringed by the decision 
of the rent suit, and it appears to me that 
after that decision he was entitled to bring 
one suit against all persons who were ine 
terested in maintaining the effect of that 
decision. 

The appeal accordingly will be allowed 
and the case will go back to the Court of 
first instance for trial on the merits, The 


(1) 29 0. 871. 
(2) 6 O. W. N. 585. 
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‘appellant is entitled to his costs of this 
appeal, 
Apreal allowed; Oase remanded, 





LOWER BURMA CHIEF COURT. 
Secon OIVIL Appear No. 157 or 1911, 
December 9, 1912. 
Presént:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnoll, 
“MAUNG TUN THA— APPELLANT 

7 ' eersus 
LEONG CHY#&—Rasoeonpenr. 

Transfer of Property Act (IV of 1882), s. 53— Fraudu- 
lent transfer. 

An intent to defeat a-particnlar creditor in the case 
ofa bona fide sale for value does not per se,as a 
matter of law, render the conveyance frandulent. 

Where the debtors handed over property worth 
cover Rs. 6,000 for Rs. 3,600, the amonut due to the 
creditor being Rs. 5,000, and the creditor admittedly 
allowed ‘the debtors to remain in posssssion of a 
portion of the property and did not give any satis- 
factory proof that he had obtained possession of 
any of it: 

. Held, that these facts afforded sufficient grounds 
for the conclasion that the sale of the property was 
not a bona fide one. 
_ Wood v. Dixie, (1845) 7 Q. B. 892; 9 Jur. 799; 
Hakim Lal v. Mooshahar Sahu, 34 O. 999; 6 C. L. J, 
410; TLO. W. N. 889; Maung San v. Sit Twan, 8 Ind, 
Cas. 965; 5 L.B.R. 194; 3 Bom. L. R. 104, referred to, 
Mr. Balkar, for the Appellant. 
Mr. Ginwala, for the Respondent, 
JUDGMENT. 
. Fox, C. J.—This is an appeal under section 
109 of the Civil Procedure Code, and the 
only questions which appear to me to be 
open to the appellant to put forward are 
whether the Divisional Judge’s inferences 
from the facts were jastified, and whether 
he correctly applied the law applicable to 
the case. Maung Pan E and his wife had 
been in debt to Maung Tun Tha for along 
period. In August 1910 Leong Chye obtained 
a decree against them for Rs. 1,700 the 
amount due on an instalment of a bond for 
Rs. 20,000 payable by instalments. In 
October 1910 Maung Pan H and his wife 
executed a deed of sale of all their immoveable 
property and their standing crops in favour 
of Maung Tun Tha and his wife for 
Rs. 3,900 to be’ taken in part satisfaction 
of the debt due to him, the principal of which 
then amounted to Rs. 5,000. The value of 
the property sold was, inthe words of the 
Divisional Judge, sabstantially more than 
Rs; 6,000 but not as much as Rs. 6,700 as 
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found by the District Judge. Maung Pan 
E and his wife continued to live in a house 
worth about Rs. 300 where they had 
previously lived, ard which was one of the 
properties included in the sale-deed. There 
was no satisfactory evidence that Maung 
Ton Tha ever obtained possession of any 
of the paddy lands included in the sale- 
deed. No report of the transfer cf the 
land was made until the 2nd December, 


. which was after Leong Chye had attached 


the land in execution of his decree, and 
Maung Tun Tha bad applied for removal 
of attachment. Maung Tun Tha admittedly 
knew when he took the deed of transfer 
that Leong Chye had obtained a decree 
against Maung Pan E. 


The Divisional Judge regarded the fact 
that the property was worth much more 
than Rs. 8,000 as the most important fact ia 
the case. He considered that in fact it 
was worth more than enough to satisfy 
the whole debt to Maung Tun Tha and to 
leave a substantial surplus, and although 
Maung Tun Tha may have put some 
pressure on his debtors, he thought that if 
the sale had been a perfectly bona file oue 
it was most unlikely that the debtors would 
have let Maung Tun Tha take the whole 
of their property for less than half its value, 
and still leave themselves heavily in debt 
to bim. He concluded that the intention 
“of all parties to the deed of sale was not 
merely to protect Maung Tun Tha’s rights 
bat also to defeat Leong Chye’s claim, and 
in view of the ruling in Maung San v. Sit 
Twan (1), he held the sale-deed invalid as 
against Lecng Chye. That ruling is found- 
ed on Hakim Lal v. Mooshahar Sahu (2), 
in which the plaintiffs who had obtained 
a decree against a debtor, sought to have a 
conveyance by him to other creditors set 
aside on the ground that it was fraudulent 
and collusive and without any consideration, 
The meaning and effect of section 53 of the 
Transfer of Property Act was much dis- 
cussed inthe case: it was reccgnised that 
first part of the section, so far as it applied 
to transfers, intended to defeat creditors, 
applied only to transfers intended to defeat 
or delay a debtor's crediturs generally. 


(1) 8 Ind. Cas. 985; 5 L. B.R. 195; 3 Bur. L. T, 104, 
(2) 34 G. 999; 6 QO. L, J. 410; 11 CO. W. N. 899. 
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The law in regard to a transfer intended to 
defeat one creditor only was also discussed, 
and although some observations in the 
judgment appear to have been intended to 
qualify the law as laid down in Wood v. 
Disie (3), the learned Judges did not discent 
from that law. In that case it was ruled that 
if a conveyance is made bona fide, that is, 
if it isnot a mere cloak for retaining some 
benefit to the grantor and with a full inten- 
tion that the property should be parted with, 
it will not be fraudulent, if made with 
intent to defeat a pending or an intended 
execution. So far as the Divisional Judge 
based his decision that the sale-deed to 
Maung Tun Tha was invalid on the ground 
that it was the intent of all parties to the 
deed to defeat Leong Chye's claim, I think 
thab in view of the law being that intent 
to defeat a particular creditor in the case of a 
bona fide sala for value does nob per se, as a 
matter of law, render the conveyance fraudu. 
lent, the decision cannot be supported. 


But the questions whether the effect of tho 
deed of sale was to defeat or delay Pan Ws 
and his wife's creditors generally, and 
whether ib was a bona fide transfer arose in 
the case. The effect of debtors handing over 
all their property to one creditor must almost 
necessarily be to defeat or delay their other 
creditors; but as pointed ountin Hakim Lal v. 
Mooshahar Sahu (2) a preferential transfer of 
property to one creditor cannot be deciared 
fraudulent as to the other creditors (except 
under the law of bankruptey) although the 
debtor in making ib intended to defeat their 
Claims, aud the creditor bad knowledge of 
such intention, provided the only purpose of 
the creditor is to secure his debt, and the pro- 
perty is not worth materially more than the 
amount of the debt. In the present case the 
debtors handed over property worth over 
Rs. 6,000 for Rs. 3,000; the amount due to 
the creditor was Rs. 5,000; the creditor 
admittedly allowed the debtors to remain in 
possession of a portion of the property, and 
did not give any satisfactory proof that he 
had obtained possession of any of it. These 
facts appear tome to afford suff zient ground 
for the Divisional Judge’s conclusion that 
the sale of the property was not a bona fide 
one. 

(3) (1845) 7 Q. B. 892; 9 Jur. 799; 115 Eng. Bep. 
724; 68 R. R. 690. 
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I would, therefore, dismiss the appeal with 
costs 
HABTSOLL, J.—I concur, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Lerrers Patent Appear No. 44 or 1911. 
May 36, 1913, 

Present: —Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

BASANTA KUMARI—Pcatstise— 
APPELLANT 
versus 
NANDA RAM KAIBARTA DAS ann OTAERS 
— Deranpants— RESPONDRNTI. 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 3— 
Limitation—Dispossession by  landlord—~Landlord 
favouring dixpessession by others—Such dispossession, 
whether can be said as dispossession by landlord. 

It cannot be said that because the landlord has 
favoured the dispossession of a tenant by others, 
there has been a dispossession by the landlord so 
as to bring into play Article 3 in the third Sohedule 
to the Bengal Tenancy Act. 

A holding vested in the plaintiff after her husband’s 
death. Her deceased husband's aunt- came to live 
with her, and the aunt brought the defendants on to 
the land to assist in its cultivation. Their subsequent 
conduct compelled the widow to take shelter at the 
house of a relative. She has brought this suit to 
recover possession of the holding. There is s states 
ment in the plaint which suggests collusion on the 
part of the landlord: 

Held, that the suit did not fall within Article 3 
of Schedule TTI of the Beugal Tenanoy Aot and was 
not governed by two years’ limitation. 

Appeal under section 15 of the Letters 
Patent from the decree of Mr, Justice Coxe, | 
dated February 16th, 1911,in Second Appeal 
No: 494 of 1909. 

Babu Sasadhar Roy, for the Appellant, 

Babu Birendra Chandra Das, for the Ee 
spondents, 

JUDGMENT. 


Jexgizs, ©. J.—This is an appeal which 
arises oub of a suit brought for recovery of 
possession of a holding governed by the 
Bangal Tenancy Act, The Munsif decided 
in the plaintiff’s favour buat the Distriagt 
Judge reversed that decree on the ground 
that the special law of limitation afforded 
ananswer to the plaintiff's claim. That 
decree has been confirmed by Mr. Justice 


„Yol, XX] 
LAIQ SINGH V. HARNAM SINGH. 


Coxs, From his judgment the present 
Letters Patent Appeal is preferred. On her 
husband’s death the holding vested in the 
plaintiff. Shewas atthe time young and 
jnexperienced, and her deceased husband's 
aunt came to live with her. The aunt 
brought the principal defendants on to the 
land to assist in its cultivation. The defend- 
ants, who eame on the land as licensees, 
requited this by conduct which compelled 
the young widow to take shelter at the 
house of a cousin, and it is only in that 
sense that it can be said that there has 
been a. dispossession. But on those factr, 
coupled with a statement in her plaint 
which suggests collusion on the part of the 
landlord, the lower Qourt of appeal has 
held that there has been dispossession in 
which the landlord had a hand, and that 
the suit is barred by two years’ limitation. 

This theory of constructive dispossession 
by landlords has been carried too far, and 
we are not disposed to encourage the idea 
that, becanse it can be said that the land- 
lord has favoured the dispossession by 
others, thers has been a dispossession by 
him, for that is what is required to bring 
into play Article 3 in thethird Schedule to 
the Bengal- Tenancy Act. The Act is one 
to amend and consolidate certain enactments 
relating to the law of landlord and tenant, 
and its preamble shows that this was its 
purpose. It is as a part of that scheme that 
section 184 prescribes the special law of 
limitation embodied in Article3 in Schedule 
111, which provides that ina suit for pos- 
session of land claimed by tbe plaintiff asa 
raiyat or an under-ratyat, the period of 
limitation is two years from the date of 
dispossession. As between the plaintiff and 
the principal defendants there was no 
relationship of landlord and tenant, so that 
as between them, the Article would not 
apply, and it is only by importing the 
landlord and saying that he had a hand in 
the ouster that ary suggestion can be 
made that this rule of special limitation 
governs this oase. But in fact there has 
been no dispossession by the landlord, so it 
cannot fairly be said that this isa suit that 
falls within Article 3. I, therefore, hold that 
this special plea of limitation fails. 


It bas been suggested that there are other 
matters which prevent ys from now passing 
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a decree in the plaintiff's favour, but T am 
unable to perceive anything that can afford 
any acswer to a just claim met by au 
unjust defence. The defendants have given 
no evidence: the case made by the plaintiff 
in her evidence is plain and convincing. I 
see, no reason, therefore, for protracting 
this litigation aod retarding the relief to 
which the plaintiff is entitled. . 

I think, therefore, that we should reverse 
the judgment of Mr Justica Coxe, sat asida 
the decreas of the District Judge and restore 
the decree of the Munsif with costs 
throughont, 

Moxersse, J.—1 agree. 


Appesl allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Szconp Civiu Appsan Nv, 43 or 1912, 
September 11, 1912. 
Present:—Mr. Kanhaiya Lal, A. J. O. 
LAIQ SINGH—Psaratisr — 
APPELLANT 

versus 


HARNAM SiNGH—Dersexpaxt— 
Re PONDENT. 

Oudh Iaws Act (XVIII of 1876, s. 9—Pre-emption — 
Sale — Consideration —Sale effected partly in lieu of 
money and partly in lieu of something valued in money. 

Where che vendor was admittedly the owner vf 
the disputed property which was in possession of his 
mortgagees and there was no cloud over his ti-lo 
which could have prevented the vendor or the vendeo 
from recoveriag the property from the mortgagees 
aud the sale was effected in lieu of a consideration 
which was paid in cash and part of which was left 
with the vendee for expenses of redemption: 

Held, that sucha sale was subject to pre-emption 
under section 9 of the Oadh Laws Act. 

Mirza Mohammaid Abbas Ali Khan v. A Quiero, 9 
O. C, 86, and Khurshad Ali v. Rashid Hussain, 9 0. 0. 
$31, distinguished. 

Zalim Singh v. Kalu Singh, 10 O. O. 273, referred 

to: 
Hell, further, that, where a sale is effected partly 
in lieu of money and partly in lier of somothinug com- 
putable in money or vilued in mosey, a right of pre- 
emption would accrue: 

Held, also, that tho vendor and the von los having 
themselves valued the exvenses tu be incurred in pro» 
secuting the suit for redemption and the services to 
be rendered in looking after it at a certain amount, 
the plaintiff was liable to pay the amount in order to 
pre-empt the property. 

Appeal against the decree of the Subordi. 
nate Judge, Barabaaki, dated 14th Novem- 
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ber, 1911, reversing -that of the Munsif, 
Fatehpur, dated 23rd June 1911. 

Babu Har Dayal, for the Appellant. 

Mr. E. Manuel, for the Respondent. 

JUDGMENT.—This appeal arises out of 
suit for pre-emption brought by the plaintiff- 
appellant to recover certain property sold by 
Dacbhraj Singh to Harnam Singh in lieu of 
Rs, 800, on the 28th January 1919. The said 
property was then subject to a mortgage 
made by Musammat Phula, the mother and 
guardian of Dachbraj Singh, in favour of 
Mandhata Singh and others on the 14th 
November 1891. Dachhraj Singh wanted 
money to file a suit for redemption. He, 
therefore, executed a sale-deed of half the 
mortgaged property in favour of Harnam 
Singh to pay a certain prior debt due by 
him to the vendee and to meet the expenses 
of the snit for redemption. The sale-deed 
wasin lieu of a ncmival consideration of 
Rs. 8C0, out of which Rs. 138 were credited 
on account of two promissory-notes due by 
the vendor, Rs. 8 were taken for the purchase 
of stamp, Rs. 154 were paid before the 
Sub-Registiar and the balance of Ra. 500 
was left with the vendee for the prosecution cf 
a suit for redemption against the mortgagees. 
The plaintiff, asa co-sharer of the mahal, 
thereupon sued for pre-emption under section 
10 of the Oudh Rent Act. 

The Court of first instance found that the 
property scld was worth Rs. 666-108 and 
decreed the claim subject to the payment 
of that amount to the vendee. The lower 
Appellate Court, however, held that the 
sale was not effected in lien of a price com- 
putable in money and that no suit for pre- 
emption was, therefore, maintainable, 

I am unable to agree with the finding 
of the Court below. A “sale” is defined by 
section 54 of the Transfer of Property Act, 
as a transfer of ownership in exchange for a 
price paid or promised or part paid and 
part promised. It cannot be disputed that 
a part of the price mentioned in the sale- 
deed consisted of a prior pecuniary debt due 
by the vendor, which was credited in the 
sale-deed and some money paid in cash 
parily in advance fur the purshase of stamp 
and partly before the Sub-Registrar. 
The contention in the present case relates to 
the sum of Rs. 500, which was left by the 
vendor with the vendee for the prosecution 
ofasuit for redemption, It is difficult to 
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say how much was actually spent in the 
prosecution of that case. The prosecntion of 
a case implies not only the money spent’ in 
financing the litigation but also the services 
rendered by the prosecutor in helping aud 
looking after it from its commensameat till 
its final termination. The latter may not 
be capable of being valued in money but the 
vendor and the vendee themselves valued 
those services, including the costs of prosecute 
ing the litigation, at Rs. 500 and that sum 
may, therefore, be regarded as the price paid 
for the expenses which the vendee was to 
incur and for the services which he had 
undertaken to render. 


Reliance is placed on behalf of the defend- 
ant-resp ndent on Mir Abid Ali v. Musammut 
Arab un-nissz (1) wherein it was held iu 
regard toa hAdba-bil-ewaz executed in lieu 
of a diamond riog that the word “price” used 
in seclions 1l and 13 of the Oudh Laws Act 
meant money and that the héba-bil-ewsz made 
ia lieu of the diamond ring was not a sale 
conferring a right of pre emption, but in that 
case no portion of the sale-money was payable 
in cash, 


The word “price” has nowhere been defined, 
but in Quean-Hmprass v. Appava (2); Volkart 
Brothers v. Vettivelu Nandan (3) and Same 
aratmal v. Govind (4), it has been held to 
mean ordinarily money. This is, undoubtedly, 
the meaning of the word “price” according 
to the English acceptation of the term for, 
ag stated by Banjamia, the price of property 
purchased must be money, paid or promised, 
according as the agreement may be for a 
cash or a credit sale. If any other cousidera- 
tion than money is given, itis noba sale. If 
goods are given in exchange for goods, ib 
is a barter: and if goods are given in consider. 
ation of work and labour done, or for rent or 
for board and lodging, or any valuable con- 
sideration other than money, the contract is 
of the nature of a transfer of the general and 
absolute property in the thing, but not a sale 
of goods (Benjamin on Sales, 5th edition, paga 
8, and Addison on Contract, 10h edition, 
page 439). But as observed by Mahmood, J., in 
Niamat Ali v. Asmat Bibi (5), the rule of pro- 


(1) 1 0. 0. 76. 

(2) 9 M. 141. 

(3) 11 M. 459 at p. 467. 

(4) 25 B. 696; 3 Bom. L. R. 384. 

(5) T A. 626 at p. 632; A. W, W. (1835) 183. 
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emption as now recogn‘ged, was originally in- 
troduced into India asa part of the Muham- 
madan Law, and must, by equitable analegy, 
be administered in tbe spirit of that law. The 
word “qimet,” which occurred in the wajib ul- 
arz in that case, was interpreted by him as 
including, for the purposes cf the law of 
pre-emption, not only money but other kinds 
of property capable of being valued at a 
definite sum of money. Section 9 of the 
Oadh Laws Act does not, however, cover an 
exchange, but where a sale is effected 
partly in lien of money and partly in lieu 
of something computable in money or valued 
in money, a right of pre-emption would 
accrue To hold otherwise would be to throw 
opena vast avenue to fraud, for every 
purchaser would in that event add ‘either a 
ring ora bird or some other insignificant 
thing to the purchase-money to oust the 
pre-emptor, la each case, itis proper for 
the Court to examine whether the transfer 
forming the subject of a claim to pre-emption 
was in substance a sale or merely an exchange. 
The reference in section 105 cf the Transfer 
of Property Act in connection with the 
consideration of leases to the “price paid or 
promised, or money,” indicates that the word 
“price” is not synonymous with money and 
might include any other recompense capable 
of being valued in money. Section 6 of the 
Oudh Laws Act defines the right of pre- 
emption as a rignt of the persons mentioned 
in the section to acquire in the case of a 
sale or foreclosure immoveable property in 


preference to all other persons. There is 
no limitation in that section confining 
the right of preemption to sales, the 


consideration of which is paid wholly in 
money, and reading that section with sec- 
tion 54 of the Transfer of Property Act it 
becomes clear that a sale is nonetheless a 
sale though a portion of the consideration is 
not represented in money. Section 13 of 
the Oudh Laws Act, moreover, declares that 
where a Oourt finds that the price was not 
fixed in good faith it shall allow pre-emption 
on payment of a fair market-valua. 

The learned Counsel for the respondent 
relies on Mirza Mohammad Abbas Ali Khan 
v. A. Quie-os (8)and Khurshid Ali v. Rashid 
Husain (7), but in those cases the property 


(8) 9 0.0. 86. 
(7) 9 0. 0. 831, 
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sold was not in the possession of the verdor 
at the time of the sale, and all that was 
sold was doubtful right to recover the proa- 
perty if the litigation was successfal, in other 
words, what was sold was a chcsi in acion 
and it was rightly held by this Oourt that 
it was not a sale of a proprietary or under- 
proprietary tenure of the kind referred to 
in section 9 of the Oudh Laws Act ou the 
sale of which a right of pre-emption could be 
claimed. 

In the present case the vendor was admite 
tedly the owner of the disputed property. 
He was in constructive possession of it 
through his mortgagees. There was no 
cloud over his title, which could have pre- 
vented the vendor or the vendee from 
recovering the property from the movtgagees 
if he could fiud money enongh for prosecuting 
his suit for redemption. The suis for 
redemption eventually succaeded and the 
vendor and the vendee obtained possession 
of the mortgaged property on payment of 
Rs. 160 to the mortgngees, after the execu- 
tion of the sale-deed which is the subjact of 
pre-emption. 

In Zalim Sing’ v. Ralu Singh (3‘, whero 
x sale was made by an auction-purc ser 
before the auction-sale was confirmed, giving 
rise, subsequently, toa suit for pre-emption, 
it was held that the interest acquired by the 
auction- purchaser prior to the confirmation 
of sale was not of an uncertain character but 
was an equitable interest enforceable against 
the judgment-debtor of which he could not 
be deprived either: by the judgment-debtor 
or any other person claiming under him 
except by proper proceedings taker in 
accordance with section 810A or Bll of the 
Code of Civil Procedure. No suc proceed- 
ings baving been taken, the sale was confiem- 
ed aud the pre emptor was granted a deereo 
fur pre-emption in respect of the said prv- 
perty. 


The vendor and the vendeo having them- 
selves valued the expenses to be incurred in 
presecuting the suit for redemption and the 
services to be rendered in looking atter ir, 
I think it right and proper that the plaiatilf 
should be allowed to pre-empt the property 
in question subject to the payment of Rs, 899, 
as specified in the sale-deed.. 


(8) 100. ©. 273, 
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It is not alleged that the expenses incurred 
by the vendee in redemption amounted to 
more than Re. 500. I allow pre-emption 
accerdiugly on payment of Rs. 800, which 
would include the mortgage-money paid by 
the vendee in the redemption case. 

The appeal is, therefore, allowed 
plaintiff’s claim decreed with costs 
below subject to the payment of Rs, 800 
within two months from this date. In case 
of non-payment the suit shall stand dismissed 
with costs in all the Courts. 


and the 
here and 


Appeal allowed, 


LOWER BURMA CHIEF COURT. 
© Beecian Seconp Civic Arrear No. 186 oF 
1912, 
March 10, 1913. 
Preseni:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnell. 
MAUNG NYEIN AND OTHERB—- APPELLANTS 
VETEUS 
MA SEIN— RESPONDENT. 

Buddhist Law—Inheritance — Step-daughter and neat. 
of-kin, i 

A. was the daughter of B, and C. who were divorced 
and started new houses. A. lived with the mother 
and was held not to have resumed filial relations 
with her father who predeceased his wife, D., whom 
he had married after the divorce. There was no 
child by the second marriage’ and A. claimed the 
estate after D’s death excluding the nephews and 
nieces of the deceased who were the appellants: 

Held, that A. having failed to resume filial rela. 
tions on B.'s death, D. was B.’s heir and inherited hig 
property to the final exclusion of A. and that on Da 
death her estate devolved on her heirg, the appellante. 

Ma Yi v. Ma Gale, 19 Ind. Cas. 85; 6 L. B. R. 167;6 
Bur. L. T. 75, followed. 

Mi Nyo v Mi Nyein U. B, R. (1904-06) Bud. Law, 
Jnheritance p. 15; Sein Hla v. Sein Hnan, 2 L. B. R 
54, distinguished. 

Mr. Maung Thin, for the Appellant. 

Mr. Lumbert, for the Respondent. 

JUDGMENT. 


HaARTNOLL, J.~The respondent, Ma Sein, 
is the daughter of U Pwe and Ma Gwet 
both deceased. U Pwe and Ma Gwet 
divorced when Ma Sein was an infant. Ma 
Sein is now some fifty years old. After the 
divorce U Pwe married Ma Hnin Tha, and 
Ma Gwet married one Maung Shwe Thet. 
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U Pwe died in 1872 B. BE. -and Ma Hnin Tha 
in 1273 B. E. The appellants are the 
nephews, nieces and grandnephew of Ma 
Hnin Tha. After U Pwe’s death Ma Unin 
Tha made a deed of gift of the balk of her 
and U Pwe's property to the appellants. Ma 
Sein brings the suit to obtain a declaration 
that she is the sols heir of Ma Hnin Tha 
and for an order that appellants hand over 
to her all the property left by Ma Hnuin Tha. 
The appellants contest the claim by saying 
that Ma Sein never lived with U Pwe after 
the divorce from her mother and never 
resumed filial relations with him and so she 
is not entitled to inherit. They algo rely on 
the deed of gift. 

The learned District Judge held that there 
had been a resumption of filial relationship 
between U Pwe and Ma Sein, and that the 
deed of gift was null and void. He, there+ - 
fore, granted her prayer. The learned 
Divisional Judge held that there had not 
been a resumption of filial relationship 
between U Pwe and Ma Sein, that 
nevertheless Ma Sein was entitled to all 
U Pwe’s separate estate and half the jointly 
acquired estate during his coverture with 
Ma Hnin Tha. Holding the deed of gift to 
be null and void, he gave a dscrea 
accordingly. The first point for decision ia 
wheiher filial relations were ever resumed 
between U Pwe and Ma Sein, for it is 
admitted that after the divorce Ma Sein 
lived with her mother. I can sae no reason 
for differing from the conclusion arrived at 
by the learned Divisional Judge. The 
burden of proof lay on Ma Sein to show 
that filial relations were such between her 
and U Pwe and Ma Hnin Tha that there is 
no doubt that they received her as their 
heir and intended her to beso. U Pwe 
certainly did give her a house to live in, 
some 10 years before his death aud she and 
her husband have, no doubt, worked some of 
his lands; but that seems to be all that is 
definitely proved, and that is not enough to 
prove that there wasa resumption of filial 
relationship such as she claims. The wit- 
nesses do not know in what capacity she 
worked the Janda. Some of them are her 
relatives and that lessens the value of their 
testimony. Ma Hnin Tha in executing the 
deed she did show that she did not want 
her to inherit. J, therefore, agree with the 
Divisional Judge’s conclusion. ` 
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The next point for determination is 
whether considering that fiiial relations 
between her U Pwe and Ma Hnin Tha 
are not proved to have been resumed she is 
entitled to inberit. The lateat decision in an 
analogous case is that of Ma Yi v. Ma Gale 
(1), but it is urged that the circumstances in 
this case are different to those in that one 
and the other cases quoted init. It is said 
that they more resemble those in the case of 
Mi Niro v. Mi Nyen Tha (2). Herethere is 
no wicow of 2 second marriage as she is dead, 
There are also nochildren of the second 
marriage but only collaterals of the deceased’s 
second wife. The case of Sen Hla v. Sein 
Bnan (3) is relied on. Now the texts relied 
on in the case of Mz Nyo v. Mi Nyen Thr 
(2) do not seem to meto apply to the present 
ease. They refer to a husband who has 
divorced his wife and who remaina elene 
that is, does not marry again, and does nob 
start a second home, Here U Pwe married 
Ma Hnuin Tha and started a new home. As 
I bave held that Ma Sein never resumed 
filial relations in that home she cannot be 
considered to form a member of it and conse- 
quently on U Pwe’s death Ma Hnin Tha was 
his heir and inherited his property to the 
final exclusion of Ma Sein. On her death, 
therefore, her estate would devolve on her 
heirs, the appellants, The case of Sein Ala v. 
Sein Hnan (3) is not applicable as in that case 
the illegitimate son lived with his father and 
his father’s wife and formed one of the 
house-hold. Itis unnecessary to express an 
opinion as to what the position would have 
been if U Pwe had not married again or if 
Ma Hnin Tha had predeceased him. I would 
hold in the circumstances that Ma Sein has 
shown uo right to inherit the property she 
claims. On this finding there is no veed to 

-diaouss the validity of the deed executed by 
Ma Bonin Tha. 

I werld allow this appeal and dismiss 
the suit and giveappellants their costs in all 
Courts. 


Fox, C. J.—I concur, 


Arpoal allowed. 
(1) 19 Tnd. Cas. £&5:8 L B. R. 167;6 Bur. L. T. 75, 


(2) U. B. 4 (1904-06) Bud. Law, Inheritance, 15. 
(8) 2 L. B. R. 54. 
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PUNJAB CHIEF COURT. f 
SEGOND CIVIL ArpeaL No. 1083 cr 1907.* 
March 23, 3911. i 
Present: — Mr. Justice Johnstone and 
Mr. Justice Okevis. 
Musemmat MEHNGI BAL AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 


Ve7 SUS 
FATEH CHAND—Ptartire—Respoxpent, 


Fraudulent tansfer— Arbitration award—Hurried 
proceedings—Atcard converted into decree —Decrea 
challenged as frautulent—Sumntary proceedings- 
Burden of pro f—Undue preference. 

N, and G. traded as bankers, Finding themselves 
in financia! difficulties. they called together their cres 
ditora, one of whom was F, on 2nd of May 1901, and 
attempted to effect a settlement with them. This 
attempt failed. On the JOth May 190], an agree. 
ment to refer to arbitration was drawn up between 
N. and Q and Musammat M, wife of N, The arbitrator 
gavo his award the same day, awarding a sum of 
Rs, 1,000 as due by N. and G, to Wusammeut AL. and 
declaring that certain factories should ba hypothe. 
cited to hor as security for the debt. 

On the 11th of May 1901, an application for filing tha 
award was made by Musammat U. N. and G appoared 
in Court and the award was filed and decree passed 
in accordance with it on the same day. Ou the 2Ist 
May 1910, F. brought a suit agaiast N. and G and 
having got a decree attempted to proceed agiinst the 
factories, but was confronted with the decree of 
BIusammat M, The summary proceedings having 
been desided against him, F. lodged a suit to seb 
aside the decree of Jfusammat JMI. as obtained by frand 
and to declare that the factories were liable to attache 
ment and sale in execution of his deoree: 

Held, (1: that the summary proceedings having 
been decided in favour of Alusammat M , tho burden 
of proof lay on the plaintiff; 

(2; that the real question was whether, at the time 
of the decree in suit, N. and G. really owed Rs. 12,000 
to Mvsammat M. and if they did, whether Mxsammat 
df. had a perfect right to obtain a decree, and the 
inere fact that N. and Œ owed money to other people 
did not in any way make the decree fraudulent; 

(3) thatas F. came into Court alleging that the 
decree was fraudulent, it was for him to prove that the 
amount was in 1eality not due to Musaminat My; 

14) that neither the mere absence of contest ban 
tween N. and G. onthe one side andl Musam nut B 
on the other side, nor the hurried way in which the 
award was drawn up andthe decree obtained could 
be regarded as any proof of collusion or frand; 

(5) that there was nothing fraudulent ina debtor 
consenticg to a ñecree for a time-barred debt; 

(6) that no question of unduly preferriug one cre- 
ditcr to another arose, as such question coul T only be 
raised in insolvency proceedings. 


Second appeal from the decree of tha 
Divisional Judge, Maltan Division, dated 
the 6th June 1907, reversing that of the 
Distries Judge, Maltan, dated the 20ch 
February 1993, dismissing the claim. 








# Referred to in 19 Ind, Cas, 48l— Ed, 


356 
MENGHI BAI Y, FATEH CHAND. 


. The Hon'ble Mr. Muhammad Shoji, for the 
Appellante. 
Lala Dwarka Das, for the Respondent. 


JUDGMERNT.—The facts of this case are 
as follows:—Nabhan Das and his son Ghan- 
sham Das traded as bankers. Finding them- 
selves in financial difficulties they called 
together their creditors, one of whom was 
Fateh Chand, on 2od of May 1901, and 
attempted to effect a settlement with them. 
This attempt failed and on 8th of May 1901, 
Nehban Das ané Ghansham Das went off to 
Shikarpur. On the 10th May an agreement 
to refer to arbitration was drawn up between 
them and Musammeat Mehngi Bai, wife of 
Nebban Des, and Musimmat Pewand Bai 
ber mother. The arbitrator, Tara Chand, 
gave his award the same day, awarding a sum 
of Rs. 12,000 as due by Nebban Das and 
Ghansham Das to Musammot Mehngi Bai and 
declariog that certain factories should be 
hypothecated to her as security for debt. On 
the llth of May an application was made to 
the Court of the District Judge, Shikarpur, for 
the award to be filed. Nebhan Das and Ghan- 
sham Das appeared in Court and the award 
was filed and decree passed in accordance 
with iton the same day. On the 21st May 
1901 Fateh Chand brought a gait against 
Nebhan Das and Ghansham Das in the 
Court of the District Jadge at Multan, and in 
June 1901, he brought a second suit against 
them. Having got decrees he attempted to 
proceed against the factories but was con» 
fronted with the decree of the Shikarpur 
Court. The summary proceedings having 
been decided against him, Fateh Chand has 
now lodged this suit asking for a decree to set 
aside the decree of the Shikarpur Court, as 
obtained by frand and to declare that the 
factories are liable to attachment and sale in 
execution of his decrees. The first Court has 
found that plaintiff has failed to prove that 
the Shikarpur decree was obtained by fraud, 
The learned Divisional Judge holds that the 
decree was- fraudulent and has decreed the 
present claim. Musemmat Mehngi Bai appeals 
to this Court. This case has been pending 
for several years chiefly owing to the fact that 
the appeal to the Divisional Judge was at firat 
returned by him on the ground that appeal 
lay to the Chief Court. The appeal from 
the order of the District Judge was then 
presented in this Court, which held that 
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appeal lay to the Divisional Court. The appeal 
was then presented for the’ second time in 
the Court of the Divisional Judge. The 
grounds of the present appeal are fourteen 
in number but the learned Counsel for the 
appellants has waived all grounds of a 
technical nature and confined -himself in 
arguments to the one question whether the 
desree obtained in the Shikarpur Court was 
obtained by fraud. The summary proceed- 
ings having been decided in favour of 
Musammat Mehngi Bai, the burden of proof 
in the present case, undoubtedly, lies on the 
plaintiff. The real qnestion is whether at 
the time ofthe Shikarpur decree Nebban 
Das and Ghansham Das really ‘owed 
Rs. 12,600 to Musammeat Mehngi Bai, if they 
did owe this sum, then Musammot Mebngi 
Bai had a perfect right to obtain a decree 
from the Shikarpur Court, and the mere 
fact that Nebhan Das and Ghansham Das 
owed money to other peopla does not in any 
way make the decree fraudulent, Bat at 
the same time if must be remembered that it 
is Fatteh Chand whois the plaintiff, that 
he comes into Court alleging that the 
Shikarpur decree was fraudulent, and that 
it is for him to prove that the sum of 
Rs. 12.090 was in reality not due to Musim- 
mot Mebngi Bai. It is not for Musimmat 
Mehngi Bai to bring such proof of the 
existence of the debt due to heras would 
jastify the passing of a money-decree in her 
favour. The learned Divisional Judge lays 
great stress on the relationship of the defend- 
ants and on the hurried way in which the 
arbitration proceedings were conducted, and 
from this he holds that the proceedings were 
collusive. He considers that the award muab 
have been drawn up without inquiry and at 
the direction of the parties. No doubt, the 
defendants were all on the best of terms and 
it is quite porsible that the arbitrator, finding 
that the parties were agreed, made no 
inquiry bot simply drew up his award in 
terms which were agreed to by all parties 
concerned -but this would rot prevent the 
award being a valid and bindiag ona, 
[See Gobardhan Das v, Jot Kishen Das (1)], 
nor would it recessarily follow from the ab- 
sence of contest that the award was not in ac- 
cordance with the real facts. It seems to us in 
no way dificult to conceive thab Musammat 


(1) 22 A, 224 A. W. N. (1900) 52. 
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Mehngi Bai and her mother were quite pres 
pared to support Nebhan Das and Ghansham 
Das in their attempt to compound with their 
creditors, sven though a considerable sum 
was actually due to Musymmat Mehngi Bai, 
bat that when the attempt failed they 


thought it necessary to protect their own’ 


interests and so obtained a decree from the 
Court of District Jadge at Shikarpur. It 
was obvious that no time could be wasted in 
obtaining the decree, as at any time Fatteh 
Chand or any other of the creditors, might 
lodge a sunit and apply for attachment prior 
to judgment., We consider, therefore, that 
neither the mere absence of contest between 
Nebban Das and Ghansham Dison the one 
side and the two ladies on the other side, 
nor the hurried way in which the award was 
drawn up and the decree obtained can be 
regarded as any proof of collusion or fraud. 
Tarning now to the evidence in the present 
case, can it be said that che plaintiff has 
proved that the alleged debt of Rs, 12.099 
was fictitious. A great part of the argameats 
addressed to uson bahalf of the plaintifs- 
reap ndents consists of a coamplaiit that the 
defendants have not producad their bahas 
and have thereby kapt the Court in the dark 
aq tothe actual state of affairs, but if the 
plaintiff wanted these books to be produced it 
was perfectly open to him to giva notice to 
the defendants through the Court to produce 
“those bahis for inspection (See section 131, 
Civil Procedure Code, 1852), but it does not 
appear that any such notive waa ever given. 
It is also urged that Musimmat Pewand Bui 
and Musammat Mehngi Bai would nob appear 
fo give evidence and that Nebhan Das and 
Ghansham Dis have given evidence iu a most 
nusatisfactorily manner. This seems to us 

` equivalent to a complaint that the defendants 
have not assisted the plaintiff to prove his cas, 
Some evidence certainly has been produced by 
the defendants to show that money was due to 
Musimmat Mehngi Bai. Lal Chand (see page 
82 of the paper-book) gives evidenca relat- 
ing to items of Rs. 2306, Rs, 1,0/0 and 
Rs. 1,450. Gulab Rai gives evidence relating 
to an item ot Rs. 1,062 and also to hundis 
of about Rs. 5,050 in value. Pokher Das 
gives evidence relating to item totalling to 
Rs. 3,163. Thelearned District Judge states 
that from the accounts before him it would 
appear that the ladies were entitled to more 
than Rs. 12,000, from Nebhan Das and 
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Ghansham Das. In fact he finds that 
Rs. 19,050 were due, though it is not clear 
what account books were before him or bow 
he arrives at the total of Rs. 19,030. The 
learned Divisional Judge, however, states that 
it ig admitted that the defendants have 
produced no accounts at all. Some accounts 
undoubtedly were produced, thoughit does 
not appear that any accounts purporting to 
be regular accounts between Musammat 
Mehngi Bai on the one hand and Nebhan Daa 
and Ghansham Das on the other were ever 
produced. Bearing in mind the relatione 
ships between the parties, it is by no means 
certain that any such accounts ever existed. 
The Divisional Judge does not find that the 
ladies have advanced no money tothe male 
defendants. Onthe contrary, he considers it 
highly probable that the firm of Nebhan Das 
and Ghansham Das was for long bolstered 
up by Musimmat Pewani Bai and her 
daughter with substantial financial support, 
and if this be so it seems obvious that the 
ladies were entitled to recover the money 
which they had so advanced. It is urged 
that according to the evidence of Ghansham 
Das (See page 27 of the paper-b»ok) the 
whole debt was borrowed 10 years ago, so 
that it is now time-brrred, but there is 
nothing fraudulent in a debtor consenting 
toa decree for a time barred debt, The 
remarks of the Divisional Jadge as to the firm 
of Nebhan Das and Ghansham Daa, trading 
ostensibly on its own capital, seem to us to b> 
beside the mark. The learsed Divisional 
Judge states: — Ib appears to me that thy party 
which claims alien on the assets of a firma to 
the exclusion of the craditers must show 
that it contributed a definita sum tə the 
firm, and that that sum was secured to 
it openly and above board.” We cannot 
agree with this, We considor there was 
absolutely no need for the ladies to advertisa 
the fact that they were financing tha firm 
of Nebhan Das and Ghansham Das. Assuta- 
ing that the debt was really due to tna 
ladies, it cannot be said that the deereo 
was fraudulent, for no qagstion of nadaly 
preferring one creditor to another arises; 
such question can only be raised in ingslvency 
proceedings. Oa behalf of the plasatitf. 
respondent we have been referred to tha 
term s of the agreement to refer to arbitra- 
tion and it is pointed out to us that it 
is therein stated that Musammat Pewand 
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Bai had given Rs. 3,000 which had been 


spent on religious and marriage ceremonies 
by Nebhen Das and Ghansham Das, and 
itis urged that auch sums are nob recover. 
able but should be regarded asa gift, but 
‘even excluding this sum debts amounting: 
to Rs, 11,000 are stated in the second 
paragraph ‘of the agreement. As to the 
ornaments mentioned in that paragraph the 
learned Divisional Judge points out that when 
Pewand Bai's husband died, she had only 
Rs. 500 worth of ornaments, no doubt as 
widow does not require ornaments for her 
own wearing, but, there is nothing to 
prevent a widow from acquiring ornaments, 
for it is well known that ornaments are 
acquired in this country not merely for 


the purposes of wear but’ also as a financial | 


investment. 

‘To sum up, though it "seems to us that 
the defendants, had they chosen, could 
probably have given more detailed informa- 
tion as to the exact state of the financial 
relations existing between themselves, still 
we are unable to find any thing amounting 
to proof that the sum of Rs. 12,000 was 
not actually due at the time when the 
decree was obtained in the Shikarpur Court, 
We, therefore, hold that the plaintiff has 
failed to prove that that decree was obtained 
by fraud, and we accept the appeal and 
reversing the decree of the learned Divisional 
Judge restore that of the District Jadge 
dismissing the suit, 

The plaintiff will pay costs throughout, 
Appeul accepted. 


CALCUTTA HIGH COURT. 
Szeconp Civiu Arrear No. 237 or 1911, 

Jene 25, 1913. 

Present:~-Mr. Justice N. R. Chatterjea and 

Mr. Justice Walmsley. 
GOPAL MISSER—Pratntirr — APPELLANT 
versus 
KERAT CHAND anD CHAIRMAN, GYA 
MUNICIPALITY —Deraxpasts— 

RESPONDENTS. 

A ` Bengal Municipal Act UIE B C. of 18843, ss. 190, 

5,924, 226,-229, 270 cl. (2)—Nali (drain), removal fy 
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Order far romaral of drain, if. within power of Minin 
cipalitu —Consent-— Extoppel, 

The Municipal Commissioners have no power, nnder 
saction 224 or any other sec:ion of the Bengal 
Municipal Act, to require the owner or occupier of a 
building to remove a drain in the building, vot being 
a branch drain nora drain leading to a public sewer, 

Where such an order was passed by a Munieipalicy 


‘and tho owner rafter he had consented to the order 


bronght a suit for a declaration that the order was 
ultra vires: 

Held, that the consent given by the plaintiff could 
not estop him from challenging the order when there 
was nothing to show that the Municipality had 
acted on the consent to its prejudice. 

Appeal from the decree of the District 
Judge of Gya, dated September 29th, 1910, 
affirming that of the Munsif of Gya, dated 


' July 15th, 1910. 


Babu Buldeo Narain Singh, for the Appel. 
lant. 

Moulvi Muhammad Mustafa Khan and 
Babu Dalit Mohun Banerjee, for the Respond- 
ents. 

JUDGMENT.—The question raised in this 
appeal is whether under saction 224 of the 
Bongal Municipal Act (IIL of 1884), 
the Municipal Commissioners have any power 


‘to order the plaintiff {the owner or occnpier 


of a building) to remove a nali (drain) on the 
roof of the building two feet to the west of 
the placa where it was. 


Section 224 provides: “The Commissioners 
may require the owners or occupiers or the 
owners and occupiers of any land within -15 
days to repair and make efficient any drain, 
privy or cess pool or to remove any privy or 
close any cess-pool, which is situated on such 
land.” It will be observed that the only 
power given with respect to a drain is to 
require it to be repaired and made eflicient. 
We think the word “efficient” means efficiont 
for the purpose of drainage and does not 
include a case where there is no efficiency 
in draining, but the drain itself should be 
removed on other grounds. The saction does 
not give any power to remove a drain nor 
is there any other section in the Act which 
gives such power, 


The learned Pleader for the Municipality 
referred us to sections 190, 226, 429 and %79 
clause (2), Bat section 190 merely says 
that all drains shall be subjecs to the inspec. 
lion and control of the Ccmmisaioners, 
Section 226 provides that unauthorized drain 
leading into public sewers may ba demolished, 
but in the present case the drain in the 
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house did not lead to any public sewer. 
Section 229 relates to alteration of branch 
drains, Sectioo 270 clause (2), among 
other things, makes the allowing of eny 
offensive matter to run, drain or be thrown 
into a surface-drain near any road punishable, 
Nong of the above sections gives any power 
to remove a drain such as the one in suit, 
We find that section 14 of the Darjeeling 
Municipal Act (Bengal Act I of 1900) adds 
section 224 C which provides that the Com- 
missioners may by written notice require the 
owner of any building or land to re-construct, 
enlarge, extend, alter, repair, make efficient, 
stop up or remove any drain belonging to such 
building or land, but that section applies 
only to Darjeeling. We are accordingly of 
opinion that under the Bengal Municipal Act, 
there is no power to requirea, (nali) drain 
in a building, not being a branch drain, nor 
a drain leading to a public sewer to be 
removed, and that the order of Gaya 
Municipality ia the present case is ultra vires, 

The Court of Appeal below, however, has 
dismissed the suit on the ground that plaint- 
iff having consented to the order passed 
by the Vice-Chairman of the Municipality 
was estopped from bringing a suit. But if 
the Municipality has no power under the 
statute to make such an order, we do not see 
how the consent given by the plaintiff could 
estop him from challenging the order as 
ultra vires, apart from the fact thas nothing 
has been shown that the Municipality has 
acted on the consent to its prejudice. 

We are informed that the order of the 
Municipality has actually been carried out; 
if so, it was apparently done after the 
institution of the suit. We are accordingly 
of opinion that the plaintiff is entitled to a 
declaration as against the Municipality that 
the orders passed on the 10th January and 
10th February 1910 directing the removal of 
the drain are ultra vires. But although we hold 


that the Municipality had no power to pass 


the orders we have no doubt that the order 
wasa reasonable and proper one. Thera 
was a dispute between the plaintiff and 
the defendant No, l over the discharge of 
dirty water on the land of the Jatter near a 
public rvad and the matter was settled by the 
order. 


Under the circumstances we direct that 
each party will bear his own costs in all the 
Qourts. There being no causa of action 
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against the defendant No. 1 the decraa of 
the Courts below dismissing the guit as 
against him will stand confirmed with cosia. 





CALCUTTA HIGH COURT. 
Szoonp Civiz Appears Nos. 2869 anp 2931 or 
1912. 
June 26, 1913. 

Present: —Mr, Justice Beachcrofi and 
Mr. Justice Newbould. 
BHUPENDRA NATH OCHATLHRIE I~ 
DEFENDANT——ÅPPELLANT 
versus 
ANNADA PROSAD BANERJEE— 
PLAINTIPE—RISPONDENT. 

Ersement—lank belonging to landllori—Rizht to 
trrigate tenant's lunds from water of tank ~Presumed 
grant—Use from time immemorial. 

À tank belonging to the landlord was not used for 
bathing, drinking or culinary purposes. I$ was situ. 
ated in the midst of arable lands and intende l purely 
for the purpose of irrigation. There were opgniuga 
in the tank and well defined channels running from 
the tank tothe fields. From time out of momory, 
tha tenants had been irrigating their lands from this 
tank: 

Held, that these facts were sufficient to justify tho 
inference that the tenants had acquirad an oasement 
to irrigate their lands from the water of the tauk by 
® presumed grant. 

Appeal from the dearee of the Sub-Judga 
of Burdwan, dated Jane 6th, 1912, modifying 
that of the Munsif of Katwa, dated Murch 
16th, 1911. 

De. Rash Behary Ghose, Babas Dwar'ta Nath 
Ohaktravarti and Kali Kinkar Ohakravarti, 
for the Appellant. 

Mr. Sinha, Babus Hira Lal Sanyal and 
Sajani Kanta Sinha, for the Respondent, 

JUDGMENT. 
In No. 2369 or 1912, 

This appeal arises - out of a suit 
for declaration of an easement to irrizate 
certain land, specified in the plaint, 
from the water of a tank known as Kamala- 
dighi. The lands to be irrigated are of three 
kinds, namely, lethraj; mal and resumed 
chaukidart chakran lands. The Munsif gave 
a decree in respect of some of the lands and 
held that the other lands were too distant 
from the tank to be irrigated from it. Both 
sides appealed to the learned Sub-Jodge and 
the result was that the right of the plaintiff 
to irrigate all the lands meativied in the 
plaint from this tank was deslared. In this 
appeal a considerable amount of criticism 
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has been directed tothe language used by 
the learned Sabordinate Judge in regard to his 
yefererce to easement of necessity and quisi 
ereement, but we are of opinion that his 
findings conclude this second appeal. What 
he | as {cund is that with regard to the mai 
aud chauktdart chakran lands the plaintiff 
had acquired the easement claimed by pre- 
sumed giant and ‘thatin regard to the rest 
of the lands he had a prescriptive right 
under section 26 of the Limitation Act. It 
is argued that the findings of the Sub-Judge 
are not sufficient to justify the presumption 
of a presumed grant. Now those findings 
are in short ihese:— That this tank was not 
used for bathing, drinking or culinary par- 
poses, that it was situated in the midst of 
arable lands and that it was a tank intended 
purely for tbe purpose of irrigation. He 
further found that there were mohanas or 
openings in the tank, and well defined 
channels running from the tank to the fields. 
In regard to these openings and channels the 
defendants alleged that they had been made 
in 1814. But this allegation was disbelieved 
by the learned Sub-Judge. Then he found 
that from time out of memory the tenants had 
been irrigating their lands from this tank 
and it was from the combination of these 
circumstances that he drew the conclusion 
that the easement had arisen froma pre-e 
sumed grant. We are of opinion that the 
findings are sufficient to justify the inference 
drawn by the learned Judge, for to use the 
language of the Privy Council in the case of 
Ramessur Persad Narain Singh v. Koonj 
Behari Pattuk (1), “from all these facts a 
presumption fairly arises that this enjoy- 
ment had an origin which conferred a right.” 
It is suggested that the facts of that case 
are different frora those in the present case 
and that on the principle that a tenant 
cannot prescribe against his landlord, these 
facts do not justify the inference that there 
was a grant in this case as that would 
| practically amount to admitting the pro- 
position that long user would enable the 
tenant to prescribe against his” landlord. 
But the finding is not based on user alone 
and speaking for myself it seems to bea 
pure question of fact. There is no doubt 
that an arrangement between the landlord 
aud the tenants that the tenants would have 


(1) 4 C. 683; 6 I. A. 33, 
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a right to irrigate their lands froma parti- 
colar tank isa very natural one and when 
certain elements are given, such as we fiad 
here, namely, the existence of a fank used 
solely for the purpose of irrigation, the 
existence of openings and channels out of 
the tank and irrigation by the tenant from 
time out of memory, the facts are sufficient, 
in my opinion, to justify the finding. 

Then as regards the land, which was ex- 
cluded by the Mansif from his decree, It is 
suggested that the fiadings in regard to this 
land are not svfficiént to justify the order 
made by the Sub-Judge. We are of opinion 
that the Sub-Judge’s general findings were 
intended to cover this land also and not only 
the lands in respect of which a decree was 
given by the Munsif. Those general find- 
ings were given by him inthe preceding 
paragraph of hisgjudgment. 

Then as regards the decree, as it stands, 
it is open to ohjection and the parties agree 
that it should be modified in the following 
manner, namely, that the plaintiff’s right of 
easement to irrigate all the plaint lands in 
both the suits is declared and the defendants 
are permanently restrained from interfering 
with the said rigkt, The plaintiff will enjoy 
the right in the manner in which he has 
hitherto enjoyed it. . 

With these modifications the appeal is 
dismissed with costa, - 

This judgment also governs Second Appeal 
No. 2931 of 1912, 

Appeals dismissed. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Srconp Civa Appear No. 29 or 1912. 
Jennary 24, 1913. 
Present:—Mr. Saunders, J. C. 

NGA LOK AND ANCTHER— PLAINTIFF3— 
APPELLANTS 
YESUS 
NGA E GYAN AND OTEERS——DEFENDANTS—— 


Resron DENTS. 

Limitation Act (IX oj 1908), s 3, Sch. I, Arts 115, 
116, 120—Juortgagee suing for money—Right arising out 
of contract—Lligh Court's power to take wp question of 
limitation. i 
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Where the question of limitation was clearly raised 
in the written statement of the defendant, but no 
issue was framed upon it, nor was it referred to 
again, nor raised in the first appeai: 

Held, that it was the duty of the Tigh Conrt to 
take the matter of limitation into consideration, and 
if the suit was barred, to dismiss it. 

Where a mortgagee’s right to sue for his money is & 
right arising from a covtrack between the parties, 
Articles 115 and 116, Schedule J, Limitation Act, 
apply, but when itis an equitable and not a con- 
tractual right,the Article which applies is Article 120, 


Mr. J. O. Ohatterjee, for the Appellants. 

Mr, S. Mukeriee, for the Respondents. 

JUDGMENT.—Plaintiffs-appellants sued 
to recover Rs. 2,000 from the defendants-re- 
epondents, being the total amount of advances 
secured from time to time upon mortgages. 
The mortgaged property was a canaland 
certain paddy land. The defendants-respond- 
ents were not themselves the peisous who 
had taken all the advances, some had 
taken some, and the others were des- 
cendants of persona who had taken them. 
The Court of first instance gave plaintiffs. 
appellants a decree for Rs. 1,900. The lower 
Appellate Court modified the decree, reducing 
the amounts payable and apportioning 
them among the parties. The plaintiffs now 
appeal. Upon the hearing of this appeal 
the defendants-respondents raise the question 
of limitation. This question was clearly 
raised in paragraph 3 of the written 
statement filed by the Ist, 2nd, 3rd and 
5th defendants. No issue was framed upon 
it, and it was not referred to again, nor 
was the question raised in the 
appeal; but the law is clear that it is the 
duty of this Court to take the matter into 
consideration, and if the suit was barred, 
to dismiss it—section 3 of the Limitation 
Act. The plaint stated clearly the date 
on which the canal in question was taken 
from the possession of the plaintiffs-appellants 
as Kason 1269 B. E., corresponding to April- 
Mey 1907. The suit was filed on the 13th 
May 1911. Tf, therefore, the suit was barred 
by limitation, it is clear that it was barred 
on the face of the plaint. 

It has been laid down in the case of 
Maung Shwe Dok v. Ma Le (1) that a 
usnfructuary mortgagee has an equitable 
right to sue for his mortgage money, when 
his security is wholly or partially destroyed; 
and it was held in that case that the period 


(1) U. B. R, (1897.01) H, 518. 
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of limitation was six years under Article 120, 
Schedule 1 of the Limitation Act, from 
the date when the right to sae accrued, 
and the righé to saa was held to have 
acerued when the secarity was destroyed. 
Although the Transfer of Property Ach ig 
not in force in Upper Burma, it was held in 
that case that the mortgagee was in justice, 
eqnity and good conscience, entitled to the 
benefit of the principle underlying section 68 
of that Act, and the last portion of that 
section was referred to as applicable, 

. But in the present case the facts appear 
to be clearly distinguishable from those in 
Mauny Shwe Dok v. Ma Le (1). There the 
security was destroyed apparently by the 
action of theriver, which overwhelmed the 
land and destroyed it. In the present case, 
the canal is not shown to have been injured 
in any way. It has been taken over by 
Government, and the right of the mort- 
gagee is that described as arising in the 
case contained in section 63 (c), Transfer of 
Property Act, č. e, where the mortgagee 
being entitled to possession of the property 
the mortgagor fails to secure the possession 
thereof to him without disturbance by the 
mortgagor or any other person: no default or 
wrongful act on the part of the mortgagor, 
as described in section 68 (b), is required as 
a condition necessary for the right described 
in section 68 (c) to accrue to the mortgagee, 


Now, in this case the plaintiffs-appellants 
rely on a document, Hzhibit E, by which the 
defendants-respondents or their ancestors 
agreed to a further charge of Rs. 509 upon 
the canal in question, together with certain 
specified land. They undertook to re-pay the 
full amount borrowed to date upon these 
properties, and they further egreed to pay 
all the moneys due to the plaintiffs-appellants 
in the event of any interference on the part 
of co- heirs, strangers, Government or previ- 
ous owners. There was, therefore, not merely 
an equitable right to relief under section 63, 
Tranefer of Property Act, but there was an 
express contract in writing, and it was on 
this the plaintiff relied. It is not disputed 
that Government has taken possession of the 
canal, which would seem to have formed the 
most valuable part of the mortgaged 
property. There can be no doubt that the 
plaintiffs-appellants were entitled to bring 
a suit for their money, but I do not consider 
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that Article’120, Schedule II, Limitation 
Act, applies. That -Article prescribes the 
limitation in the case of a suit for which no 
period of limitation is provided elsewhere in 
the schedule. It appears to me that Articles 
115 and 116 are clearly applicable, according 
as the contract is not or is in writing regis- 
tered, and that in the present case the 


` contract nob having been’ registered, the 
former Article applies and the period of 
limitation is three years. Article 132: 


clearly cannot apply,as the suit is not “to 
raise money charged on immoveable property 
out of that property.” Rivazon Limita- 
tiov, 6th Edition, p. 315. The case of 
Unichaman v. Ahmed Kutti Kayi (2) may 
be referred to as also that of Kallar Roy v. 
Ganga Pershad Singh (3). Briefly stated it 
weuld appear that where a mortgagee’s right 
to sue for his money is a right arising from a 
contract between the parties, Articles 115 
and 116, Schedule I, Limitation Act, apply, 
but when it is an equitable and not a 
contractual right thé Article which applies 
is 120. 

The cause of action in this case clearly 
aroge not later than April-May 1907, while 
the suit was not filed till May 1911. The 
suit must, therefore, be dismissed, and the 
appellants must pay respondents’ costs in all 
Courts. I may add that the finding of the 
Courts below wes clearly unjust to the parties 
upon the merits. The defendants who 
jointly signed the agreements sued on were 
jointly and severally liable for any money 
found due by them thereon, while those who 
were sued as legal representatives of the 
executants were similarly liable in their 
-representative character, 2.6. to the extent 
of the property of those executants in their 
possession. 


(2) 21 M. 242. 
(3) 33 O. 998. 





ALLAHABAD HIGH COURT. 
Srooxp avio Apprat No. 18l'cr 1913, 
June %3, 1918. 

Present:—Mr. Justice Lyle. 
YAKUB ALI KHAN-—PLAIMUFP—- 
APPLLLAKT 
VETEUS 
Kuar LATU SINGH—Dervenpant 

— REsro. pant. 
Forfeiture Act (IX of 1859), s. 20—Morigagor and 
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mortgagee—Confiscation by Government’ ef mortgagec’s 
ia not affected —Redemption —Limita« 
ion. 

The Govornment confiscated the mortgagee righta 
of one A. for rebellion at the rime when Aob IX of 
1859 was in force and granted the property so cone 
fiscated to the predecessors-in-title of the defendant 
some years later. The mortgagor brought a suit for 
redemption in 1912: 

Held, that the suit was not barred by section 20 of 
Act TX of 1859. E 

Ramdhun v. Raja Bhawani Singh Bahadur, (1868) N. 
W. P.H. © R. 189; Ramphue Tiwari v. Badri 
Nath, 13 A. 108, referred to. 

Second appeal from the decision of the 
Additional Subordinate Judge of Moradabad, 
dated the 9th October 1912, 

The Hon’ble Mr. Mots Lal Nehru, for the 


Appellant. 
Mr. Rama Kant Malviya, for the Re- 
spondent. ; 
JUDGMENT.—This is a suit for 


redemption of a mortgage. The Court of 
first instance dismissed it on various grounds 
which are fully discussed in its judgment. 
The lower Appellate Court, however, 
dismissed the appeal on one point only, 
that point .being one which was never 
raised in the Court of firsb instance, viz., 
that the suit was barred under sec- 
tion 20 of Act IX of 1859. It appears 
that the property of one Abdul Latif was 
confiscated for rebellion and that a grant of 
the property so confiscated was made to the 
predecessors-in-title of defendant some ydars 
later, Section 20 of Act IX of 1859 runs 
as follows:— 

“Nothing in this Act shall be held to 
affect the right of parties not charged with 
any offence for which, upon conviction, the 
property of the offender is forfeited, in 
respect of any property attached or seized as 
forfeited, or liable to be forfeited to Govern- 
ment; provided that no anit brought by any 
party in respect of such property shall be 
entertained unless it be instituted within 
the period of one year from the date of the 
attachment or seizure of the property to 
which the suit relates,” 

It will thus be observed that a period of 
one year’s limitation is laid down for suits by 
parties not charged with any offence whose 
property has been attached or seized as 
forfeited on the ground that it ia the 
property of persons so charged. In this 
case it isclearly proved that the property 
attached and seized as forfeited consisted not 
of the proprietary rights in the village in 
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question but only of the mortgagee rights held 
by Abdal Latif. The interests of the 
mortgagors were in no way affected. Their 
interests had neither been attashed nor 
seizad as forfeited and they were in no way 
bound to take proceedings under the above 
section. The lower Appellate Court bas 
laid great stress on the fact that what was 
granted to tbe  predecessor-in-title of 
the defendant was nob the mortgagee rights 
only bat the full proprietary rights in the 
property in question. Inmy opinion, so far 
as section 20 is concerned, it is quite 
immaterial what was granted under the 
Government Sanad. What we have to ses 
is what was attached or seized as 
forfeited. The Government having forfeited 
merely the mortgagee rights had no right to 
coufer complete proprietary rights on the 
defendant’s predecessors. The case of Ram 
Dhun v, Raja Bhowanee Singh (1), ap- 
pears to be a case exactly in point. On 
behalf of the respondent great reliance is 
placed on the ruling of Ramphul: Tiwari v. 
Badri Nath (2), and on rulings which are 
discussed in the judgment in that cass, In 
all these cases, however, what was confiscated 
was the whole proprietary right in the 
property and it was laid down that any 
ona who had any claim to such 
property was bound to proceed within 
the period laid down by section 20. In 
this case the mortgagors’ rights were never 
confiscated and they had no occasion to 
proceed under the Act. In my opinion 
the decision of the lower Appellate Court was 
wrong and as that Court decided the case on 
a preliminary point, I decree the appeal and 
remand it for decision on the merits. The 
costs of this Court, including fees on the 
higher scale, will be costs in the cause and 
will be within the discretion of the Court 
below. 
Appeal decreed; Case remanded. 


(1) (1868) N. W. P. ILO, R. 189; 3 Agra H.C. 
Rep. 139. 
(2) 13 A. 108. 
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CALCUTTA HIGH COJRT. 
Secoxp Civiu Arpan No, 2526 or 1911. 
Jane 17, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice New bovld. 

DURGA NATH PRAMANIK —DEFANDANT 
—APPELLANT 
versus 


RAJENDRA NATH SAHA— PLAINTIF? 


—Resrorp INT. 

Tease—Holding whether permaent—Lease before 
Transfer of Property Act—Notice to quit—Length of 
notice—Question of tact—Whether tenancy at will or 
yearly—Question of law -Nature of tenancy when 
question of law— Notice, proof of —Return of registered 
cover containing notice -Refusal by tenant addressee 
to accept letter. 

Where a tenancy was croated before the Transfer 
of Property Act cime into force, the provisions of 
section 106 of the Act do notin terms apply to the 
case. In sucha case, a notice to quit must be a 
reasonable one, and the question whether a notice is 
reasonably sufficient or not ia regard to its length, is 
8 guestion of fact. 

Pratap Narain Deo v. Maigh Lall Singh,2 Ind. Cas, 
656; 13 O. W. N. 949; 36 C. 927; and Digamlar Mahto 
v. Jnari Mahto, 26 C. 761 followed. 

The origin of a tenancy was not known and 
there was nothing to show on what terms the tenancy 
was created, and a uniform yearly rent had been paid 
for upwards of 40 years; the bolding had des. 
cended from father to son and from son to grandson, 
and it adjoined the land on which the main portion 
of the tenant’s house is built, and the land had not 
been used for building purposes: the lower Appellate 
Court held that the helding was not of a permanent 
character: 

Held, that the issue was substantially one of fact 
and the High Court was bound in second appeal by 
the finding of the Court below. 

The question whether a tenancy is a tonancy-at-will 
or a yearly tenancy may be a question of liw. 

Sulatu Dass v, Jadu Nath Dass,8 O. W. N. 774, relied 
upon. 

But it does not mean that the whole question is 
open in second appeal on the merits. It means that 
it is open toa party to show that the Court below 
has misapplied one or other of the two terms to the 
facts found. 

The nature of a tenancy is a question of law when 
it turns on the construction of some written insiru- 
ment, such asa lease or conveyance. Upon the merits, 
a question of law may arise where there is no evidence 
capable of supporting the particular finding or the 
evidence may be ali the other way pointing irresistibly 
to another or opposite conclusion. 

Where a question is raised, not depending on the 
construction of a written instrament, whether the 
rent payablo is variable or not, the issue is a pure 
issue of fact. 

Baboo Gopal Lall Thakoor v. Teluck Chunder Rai, 10 
M. I. A. 183 at p. 195; 3 W. R. (P. C.) 1; 19 Jêng. Rep. 
941, followed. Í 


Dhunput Singh v. Gooman Singh, 11 M. I. A. 433, at 
p. 466; 9 W.R. (P.C.) 3; 20 Eng. Rep. 164, referred ta 
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Proof of the posting of a notice in a registered 
cover, and production of that cover in Court, that 
cover containing the notice with an endorsement 
upon it purporting to be by an officer of the Post 
Office stating the refusal by the defendant to receire 
the document, is sxfficient proof of service of the 


notice. 
Jogendro Chunder Ghose v. Dwarka Nath Karmokar, 


15 0. 68L and Papillon v. Brunton, 5H. & N. 618, 
120 R. R. 704; 29 L. J. Ex. 265, relied upon. 


Appeal from the decree of the Sub-Judge 
of Pabna and Bograh, dated August 16th, 
1911, modifying that of the Munsif of Pabna, 
dated April 11th, 1911. 

Dr. Rash Behary Ghosh and Babu Mohit 
Mohon Chakravarti, for the Appellant. 

Babu Shib Ohandra Palit, for the Re- 


spondent, 


JONGMENT.—-This second appeal which 
is preferred by the defendant arises out of 
a suit brought by the plaintiff-respondent 
to eject the defendant from a holdivg in the 
town of Pabna after service of notice 
to quit, 

The first question which arises relates to 
the sufficiency of the notice to quit in point 
of the mode in which and the time at which 
it was served. The plaintiff who was living 
in Pabna attempted to serve the notice in 
three ways. Hesent a copy of the notice 
by post in a registered cover to the defend- 
ant who was at the time residing at 
Nattore. He served another copy of the 
notice upon the defendant’s servant at the 
latter's shop in the town of Pabna. And 
lastly be caused a copy of the notice to be 
posted up on the demised premises and 
proclaimed by beat of drum. | 

We may observe asto the law applicable 
that asthe tenancy here was created before 
the Transfer of Property Act came into 
force, the provisions of section 106 of the 
Act do not in terms apply to the case. 
Section 2 expressly eays that nothing in the 
Act “shall be deemed to affect any right or 
liability arising out of a legal relation con- 
stituted before ihis Act comes into force, 
or any relief in respect of any such rieht or 
liability.’ It was suggested in the course 
of the argument that thé rules embodied in 
section 106 were recognised aud acted upon 
before the Act was passed. Bat taken as a 
whole the authorities do not go as far as 
that. The rale which has generally been 
applied to cases outside the Act, in con- 
nection with the sufficiency of a notice to 
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quit, is the more flexible rule, that the 
notice must be a reasdnable notice. Refer- 
ence may be made to Pratzp Narain v, 
Maigh Dall Singh (1), where authority will 
also be found for the proposition that the 
Question whether a notice is reasonably 
sufficient cr notin regard to its length is 
(in cases outside the Act) a question of fact. 
A similar view was takenin Digambir Mahto 
v. Jhart Makto (2). 

If in such cases, though section 105 is not 
binding, the standard laid down in ‘that 
section is nevertheless, as it will be, taken 
for a guide or approximate guide as to _ 
what is areagonable length of notice, the 
adoption of that standard might sometimes 
involve a consideration of the further ques- 
tion whether, if the section were binding, 
a six months’ notice or a fifteen days’ 
notice would be required, 

In the present case the rent payable is a 
yearly rent and it seems to follow that the 
tenancy isa yearly tenancy. The cases of 
Debendra Nuth Bhow nik v. Syama Prosanna 
Bhowmik (8) and Troilokya Nath Roy v. 
Sarat Uhandra Baneriee (4) do, however, 
lend support to the suggestion made by the 
Subordinate Judge that under the Transfer 
of Property Act the notice required would 
be fifteen days’ notica’ expiring with the 
end of a month of the tenancy. As the 
learned Judge, however, does not rest his 
decision entirely or mainly upon that view 
of the law, ibis unnecessary for us to discuss 
a point which arises only incidentally. 


What thelearned Judge seems tous to 
have held is in substance thatthe service of 
notice by post was a good service even if it 
be assumed that the notice required was a 
notica which to all intents and purposes 
might ba regarded as a six months’ notice. 
In other words, the jadgment contains a 
sufficient finding that the notica was 
reasonably suffisient as to its length, and 
we are not prepared to say that in the 
circumstances aud on the materials digs- 
closed by the record the finding cannot be” 
supported. 

It was suggested that the tender to and 
the refusal by the defendant of the sover 


(1) 2 Ind. Cas, 656; 13 O. W. N. 949.; 36 0. 927. 
(2) 26 C. 761. 

(3) L1 C. W. N. 1124, 

(4) 32 C, 123; SO. W. N. 901, 
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containing the notice was not’ sufficiently 
proved by the endorsement on the cover or 
envelope. That contention, however, is met 
by the decision of the Court of Exchequer 
in England inthe caseof Papillon v. Brunton 
(5), and the decision of this Court in the 
case of Jogendro Chunder Gho:e v. Dwurka 
Nath Karmotar (6). Inthe latter case it 
was held that proof of the pcesting of a 
notice in a registered cover and the pro- 
dustion of the cover in Court, “that cover 
containing the notice with an endorsement 
upon it purporting to be by an officer of the 
Post Office stating the refusal by the defende 
ani to receive the document” was sufficient 
proof of service. The cireumstances here are 
very similar and the Judge was, therefore, at 
liberty to find as he has found, 

The result at which we have arrived 
relieves usof the duty of considering the 
objections to the other two modes of servica 
adopted by the plaintiff. The objections, 
moreover, turn on the precise language 
used in section 106 and as we have more 
than once indicated weare only indirectly 
concerned with that section. 

On the merits the main qnestion is 
whether the tenancy is a permanent tenancy 
or not. The following facts are found. 
The origin of the tenancy is not known. 
There is no document now in existence or 
now available to show the origin of the 
tenancy or on what terms and conditions 
the tenancy was created. Uniform rent had 
been paid for a period of upwards of 40 
years. The holding has descended from 
father to son and from son to grandson and it 
adjoins the land on whicu the main portion 
of the defendant’s honse is built. One of the 
out-houses extends over a small part of the 
land but notin such a way as to justify the 
assertion thatthe land has been substantially 
used for building purposes. The learned 
Judge puts it this wey that a building 
erected on land held under another title 
encroaches on the land in question in the 
present suit. On these facts the learned 
Judge has found that the holding is not of a 
permanent character. 

As to that, it is contended that the question 
whether the tenancy is or is not of a per- 
manent character is a question of mixed fact 


(5) 6 H. & N. 518; 120 R. R. 704; 29 L., J. Ex, 265. 
(6):18_C. 681. 
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and law and is, therefore, subject to review by 
this Court in second appeal. In some casis, 
no doubt, the nature of a tenancy isa question 
ef law era question of mixed fact and law. 
For instance, the question whether a 
tenancy isa tenancy at will ora yearly tenancy 
may bea question of law, Sulin Duss v. Jadu 
Nath Dass (7). The reason appeara to be t] at 
the terms “tenancy at will” and “© yearly 
tenancy” are terms of art. When it is 
said, however, that the question is one of 
law the proposition must be taken in a 
somewhat qualified sense, It does not mean 
that the whole question is open in second 
appeal on the merits. It means that it 
is open to the appellant to show, the 
burden being on him, thatthe Court below 
has misapplied one or other of the two 
terms to the facts found. Again the na‘nro 
of a tenancy is a question of law when 
it tarns on the construction of some writren 
instrument such as a lease or conveyance, 
To this class we would assign those CASPA 
where the question is whether a lease should 
be construed as confirmatory of pre existing 
rights or as creative of new rights snch 
as Rumchunder Dutt v. Jughesshunder Dutt 


(3), Upendra Krishna Mandal v. Ismail 
Khan (9), Nilratan Mandal vy, Tsn ail 
Khan (10), Nabakumari Debi v. Behiri 


Lal Sen (11). Then again, upon the 
merits a question of law may arise in this 
way: There may be nə evidence on the 
record capable of supporting the particnlir 
finding arrived at or the evidence may be 
all the other way, pointing irresistibly to 
another or opposite conclusion. These are 
really instances of verdicis which are 
perverse or so contrary to the weight of 
the evidence that they cannot be allowed 
to stand. In making these observations 
we have merely pointed ont some of the 
ways in which a question of law may arise, 
We do not pretend that these modes are 
exhaustive. 


On the other hand, where a question ig 
raised, nob depending on the construction 
of a written instrument, whether the rent 


(7) 8 C. W. N. 774 (D. BJ). 

(8) 19 W. R. 353; 12 B. Ti R. (P. C.) 299, 

(9) 31I A. 144, 32 0. 41; 80. W. N. 889 (P, C) 

(10) 811. A. 149; 820 51;3 0. W. N. 8951P 0 

(11) 84 L A. 160; 34 C, 903 2 | Tag, 56.7 
J. 122; 1 0. W. N. 863: & A. Led. 570; 9 Bom. LK 
846; 17 M. L. J. 397 (P.O), | S 
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payable is variable or invariable, the issue 
has been treated by the Privy Coun-il 
asa “pureisaus of fact" Babu Gopal Dall 
Thakoor v. Teluck Chunder Rai (12); Cf. also 
Bubu Dhunput Singh v. Gooman Singh (18). 

To return to the case before ur, in which 
no question of construction is involved, 
can it be said that on the facts found ib was 
imperative that the Subordinate Judge should 
find that the tenancy here was a permanent 
tenancy? It may be that if the learned Judge 
had found the other way we should not have 
disturbed hig finding, but are the facts not 
also open to the inference which the Judge 
has actually drawn from them? Is the 
inference in favour of a permanent tenancy 
so certain and free from doubt that sitting 
in second appeal we can safely say that the 
Judge is wrong? In our opinion these 
questions must be answered adversely to the 
appellant. As it seems to us the issue here 
is sabstantially one of fact in regard to 
which no question of law arises and we are 
bound by the finding of the Court below. 

There seems to us to be one respect only in 
which the judgment of learned Judge is 
liable to attack. He has allowed the plaintiff 
to abandon his claim so far as it relates to 
that small part of the land which has been 
built upon. Someof his remarks in that 
connection suggest that he thought that the 
plaintiff by abandoning that portion of his 
claim deprived the defendant of any implica- 
tion of permanency derivable from the 
existence of the building. The plaintiff, of 
coarse, could obtain no such benefit from the 
abandonment. He was in no better position 
after the abandonment than he was before, 
The judgment, however, must bə read as 
a whcle and it seems to us that the mistake to 
which we have adverted is not fatal, because, 
apart from the abandoument, the Judge 
clearly held that the plaintiff may have heen 
and probably was quite iguorant that any 
part of the land had been built upon and that 
in the circumstances the building lent no assist- 
ance to the defendant’s oase. 

For the reasons we have indicated, the 
eppeal must be dismissed. The plaintiff is 
entitled to his costs of the appeal. 


Appeal dismissed, 


(12) 10 M. I. A. 183 at 195; 3 W. R. (P. C.) 1; 19 
- Eng. Rep. 941. 3 

(18) 11 M. I. A. 438 at p. 488; 9 W. R.` (P. O.) 8; 
20 Eng. Rep. 164. 
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ALLAHABAD HIGH COURT. 
Seoons Civ Arruan No. 43 or 1913. 
Jane 20, 1913. 

Present: —Justica Sir Gaorge Knox, Kr, 
FAZAL MUHAMMAD KHAN-—Devenpint 
—APPELLANT 
Versus 
HABIBULAH KHAN— PLAINTIFF — 


Res: ONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIT, r, 3— 
Death of appellant ~All his legal representatives should 
be brought on record—Parties to appeal. 

All legal representatives of a deceased appellant 
must be brought on record as appellants, and if any 
one of them refuses to be joined as an appellant, ho. 
must be brought in as a respondent. 

Ghamandi Lal v. Amir Begam, 16 A. 211; A.W. N. 
(1894) 22, followed. 


Second appeal from the decision of the 
Additional Jadge of Gorakhpur, dated 29th 
April 1912. 

Mr, M. Ishaq, for the Appellant. 

Dr. S. O. Banerjee, for the Respondent. 


JUDGMENT.—One Rahman Khan, who 
was the defendant in the Court of first 
instance, filed an appeal from the order 
of that Court. In that appeal he was the 
sole appellant. In the lower Appellate 
Court he failed and died before he could 
filo an appeal from tha Appellate Court's 
decree His son, Fezil. Muhammad Khan, 
has asked permission of this Court to file 
an appeal from the lower Appellate Oourt’s 
decree. Onthe 8th of January 1913 this 
Court gave Fazal Muhammad Khan per- 
mission to file the appeal. An objection 
has, however, been raised to the effect that 
he is not the sole representative of the 
deceased’ Rahman Khan. Several persons 
claim tə be representatives. Some of them 
state that they are no longer interested 
in the appeal inasmuch as Ruhman Khan 
executed a Will appoiating Fazal Muhammad 
Khan as heir to the property in dispate. 
Bat there are certain others who claim 
to bs legal representatives of Rahman Khan 
and who, apparently, dispate the, Will and 
consider that they ought to be parties to 
the present appeal. They have filed an 
objection to Fazal Muhammad Khan’s appli- 
cation to appeal as legal representative of 
Looking to 
the words contained in Oider XXII, rule 3, 
I am of opinion that the Court must cause 
all, who prove themselves to be legal repre- 
sentatives of a deceased, to be made parties 
before it proceeds with the further hearing 
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of the appeal. This view receives support 
from the case of Ghamandi Dal v. Amir 
Begam (1). There it is laid down that 
all legal representatives of a deceased appel- 
lant must be brought on the resord as 
“appellants or if any had refused to be 
joined as appellants they must be bronght 
on as- respondents. Fazal Muhammad Khan 
must comply with this order if he bein 
a position to do so.- But I understand that 
Fazal Muhammad Khan is debarred by 
lapse of time from adopting this procedure. 
The result is that the appeal abates. As 
the respondents have been put to the 
expense of appearing it- is only just that 
they should get their costs and E decree that 
their cost must be paid by Fazal Mnhammad 
Khan. The cost in this Court will include 
fees on the higher scale. 


Appeal abated. 
(1) 16 A, 211; A. W. N. (1894) 22. 


ALLAHABAD HIGH COURT. 
Seconp Civiu Appgat No. 1280 os 1912. 
Jane 24, 1913. 

Present:—-Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
ABDUR RAHMAN—Puarntiva—APPELLANT 
versus 
HIDAYATULLAH AND OTHERS— DEFENDANTS 
— RESPONDENTI, 

Pre-emption — What pre-emptor must claim—Muham- 
madan Law—Zamindar’s right to _ preempt house 
situated in his zemindari. 

A pre-emptor must claim all that he is entitled to 
claim even where his right is based partly on 
Muhammadan Law and partly on village cus om. 

Under the Muhammadan Law, a zemindar cannot 
pre-empt a house merely by reason of his owning 2 
fractional share in the zemindart in which the house 
ig situate. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated 14th June 
1912, 

Mr. Peare Lall Banerji, for the Appellant. 

Mr. M. Ishaq, for the Respondent, 

JUDGMENT.—This appeal arises out of 
a suibin which the plaintiff claimed, inter 
alta, possession of certain immoveable pro- 
perty by right of pre-emption. There is 
no question now asto the existence of a 
custom of pre-emption in respect of the 
gemindart, The gale-deed comprised a 
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which was described as 
being a 5 acre share. There were alsə two 
other items of property and a house. We 
are now concerned with the two items other 
than the house, because they have been fourd 
to be the property of tae pre-emptor. With 
regard to the house, it is sitnate within the 
ambit of the zemindari, and it appears 
to have been owned by the vendor and a 
number of other persons. The Court below 
has dismissed the plaintiff’s suit for 
pre-emption upon the ground that the 
plaintiff being entitled to pre-empt the 
zemindart property was also entitled to 
pre-empt the house, if he had performed 
the formalities required by Muhammadan 
Law, and that not having done sə, he 
has forfeited his right to pre-empt even 
the zemindert. 

The plaintiff has appealed. A preli- 
minary point was raised which we have ovor- 
ruled. 

The appellant contends first that the 
mere fact that he did not exercise his 
rights under the Muhammadan Law ought not 
to deprive him of his rights under the 
village custom. 

Secondly he contends that he had no 
right to purchase the house, and that he 
has in fact claimed in the present sunib all 
the property which he was entitled either 
under the Muhammadan Law or custom to 
claim in pre-emption. 

There are, undoubtedly, authorities in this 
Court for the proposition that a pre-empior 
must claim all that he is entitled to celain 
even where his right is based partly on 
Muhammadan Law and parily on villege 
custom and we feel we are bound by these 
authorities. 

The next question arises whether the 
plaintiff was really entitled under the 
Muhammadan Law to pre-empt the house. We 
have had a plan before us which shows that 
there is a waste plot on the ground ad- 
joining the house. In the Court below the 
plaintiff attempted to get over this diff- 
culty by alleging that a small space was 
left between the waste plot and the house, 
and that he had no claim to this slip 
of land. This suggestion was, wə think, 
rightly thrown aside by the Court below. 
When carefuily considered it will ha 
evident that the plaintiffs only right to 
the adjoining plot was by virtue of hig 


zemindart share 
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being the owner in common with the rest 
of tho gemindari body, which, of course, 
included the vendor, The plaintiff was not 
a co-skarer in the house as distinguished 
from the site, ner wes be a eo-sharer in 
any appurtenarces to the house. So far ag 
the house was concerned he had nothing 
in common with the verdor. Under these 
circumstances we are clearly of opinion 
that the plaintiff had nv right under the 
Muhammadan Law to purchase the house 
(as distinguished from the site) merely by 
reason of his owning a fractional share in 
the zemindurt. So far as the site is 
concerned, he has claimed it as part of the 
zemindart in his suit. The plaintiff-appel- 
lant has conceded that he claims no 
abatement in respect cf the value of the 
house. 

We allow the appeal, set aside the 
decrees of both the Courts below so far 
as they dismiss the plaintifl’s suit for 
pre-emption and remand the case to the 
lower Appellate Court with directions to 
re-admit the appeal under its original 
number in the file and proceed to hear 
and determine the same acccrding to law. 
Costs in this Court will akide the resuit. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp Crvtu APPBAL No. 63 or 1913, 
June 21, 1913. 

Fresent:—Mr. Justice Tudball. 
LANTI RAM— DEFENDANT—ÅPPELLANT 

versus Bs 
CHHAJU SINGH AnD OTBERS— PLAINTIFF3—~ 
RESPONDENTS. 

Injunction—Mandatory direction of Court—Building 
erected to injure plaintif. 

A Court is justified in granting a mandatory injunc- 
tion where the defendant had constrneted a balcony 
over a public land to the injury of the plaintiff’s in- 
terests and ia the teeth of opposition. 

Titu Ram Mukerjee v. Cohen, 33 0, 303; 2 C. L. 
J. 408; 9 C. W.N. 1073; 15 M. L. J. 379; 7 Bom. L. 
R. 920; 3 A. L. J. 5°; 82 I. A. 185, refetred to. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated the 16th 
of November 1912, 

Mr. d. Hyder, for the Appellant. 

Mr. Nihal Chand, for the Respondents. 

JUDGMENT.—This appeal arises out of a 


guit brought by the plaintiffs (who have 
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received sanction to sue on behalf of a large 
number of members of the pablic to whom 
the land in dispute belongs) for a mandatory 
idjunction against the defendant, The land in 
questionijasmall chow’ same 34 feet in length 
in the town of Saharanpur. The defendant haa 
a house on the very edge of this land. Hə 
applied to the Municipal Board for sanction 
to build a baleony projecting to the extent 
of three feet over this land. Objections wera 
made by the owners or sume of them, but in 
spite of their objections, the Municipal Board 
granted sauction to the defendant to build 
the balcony and it further directed him to 
pave the land underneath with stones. As 
the Judge of the lower Appellate Court shows, 
the defendant in spite of objections hurried 
through the building of the balcony and 
completed it iu a short time. He met the 
suit with the plea that the land belonged to 
him and that if it did not, it belonged to the 
Municipal Board. The plaintiffs sought a 
mandatory injunction to enforce the 
removal of the balcony in so far as it project- 
ed over their land. The Courts below on 
the facts found decreed the claim, The 
defendant comes herein, second appeal and 
the sole ground taken is that the granting of 
aninjunction is not compulsory bat lies 
within the discretion of the Court; that to 
grant an iojanction in the present case would 
inflict far more injury on the defendant than 
the circumstances of the case would warrant 
and that the case is onein which, by reason 
of the very trivial injury done, the Court in 
its discretion should not grant the injunction. 
It seems to me that this plea begs the 
question. The defendants in spite of protest 
and in denial of the plaintiffs’ title builé this 
balcony projecting over their land. To say 
that the resulting damage in trivial and 
insignificant is, in my opinion, not correct, 
bat itis a clear and distinct invasion of the 
plaintifi’s right which would, in course of 
time, ripenat least into easement, if not 
finally into ownership. The projection ia 
such that, if at any future time the owners of 
the property wish to build, there will be sub= 
stantial interference in their so doing, My 
attention has been called to arulingin Tite 
Ram Mukerji v. Cohen (1). No doubt, the 


(1) 83 ©. 203; 20. L. J.408; 9C. W. N. 1073; 15 M. 
L. J. 379; 7 Bom. L, R. 924; 3 A. L, J. 69; 32 1. A 
18. 
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principle is clearly laid down thera, bnt this 
principle has to be applied to the facts and 
e'rcumstaness ofeach case In that case, there 
was no possible injury to the plaintifi’s 
interest, In the present case, thera is con- 
siderable injury to the plainsiff’s.iiterast and 
the balcony has, moreover, been built in the 
teeth af opansition and with assertion of the 
defendant’s title to the land. In my opinion, 
the discreti n exercised by the Courts below 
has been wisely and properly exercised in the 
circams!ances of the case. The appeal fails 
and is dismissed with costs. 

Appeal dismissed. ` 


ALLAHABAD HIGH COURT. 
Seoony Ciril APPEaL No 1122 or 1912, 
June 11, 1913. 

Present:— Justice Sir P. O. Banerji, Kr. 
CHANDI PRASAD—DEFENDANT— 
APPELLANT 
versus 
NAND KISHORE AND OTAERS— PLAINTIFFS 

— RESPONDENTS, 

Iimitation Act (IX of 19081, Sch. I, Art. 11. 

Plaintiffs purchased the property in diapnte at a 
Court auction. When they proceeded to take pngses- 
sion, they were resisted by a third person claiming to 
ba the o.vaer of the property Upon this, trev mrle 
an apvlication ander section 333 of Act XIV of 1832. 
The Court fixed the 5th of December 1408 for the 
disposal of the application On that date, the plaintiffs’ 
application was dismissed on the ground that they 
had produced no evidence. The plaintiffs then ine 
stituted the presunt suit on the 29th of September 
1910: 

Held, that the suit was barred by time inasmach as 
it was bronght Jong after the expiry of one year from 
the date of the dismissal of application, 

Shagun Chand v, dnibbi, 10 Ind. Cas. 401; 8 AL L. 
J. 626, followed. 

Second appeal from the decision of the 
Additional Sabordinate Judga of Moradabad 
dated 13 bh May, 1°12. 

Mr. Furshotam Das Tandan, for the Appel- 
lant. 

Dr. S. O. Benerit. for the Respondents. 

JUDGMBNT.—This oase is very similar 
to the case of Nhagun Ohand v. Nhibbi (1). 
The plaintiffs are aaction-purchasers in exe- 
cution of a decree against one Ram Prasad, 
When they proceeded to take possession, 


(1) 10 Ind. Cas. 401; 8 A. L, J. 626, 
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they were resisted by the defendant, who 
claimed to betheowner of the pr-porty. 
The plaintiffs therenpon made an app ication 
under section 335 of Aah X'V of 1882 nn ths 
13h of October 1508. The Conrt issuad 
notice to the other sida and fixed the Sth 
of December 1908 for the disposal of tha 
application. It appears from the record of 
the ose under section 335, whieh [ have 
sent for, that the plaintiffs had sanmoned 
witnesses bat on the date fixed for hearing 
the plaintiffs did not adduce any ovidencs. 
The order panged by the Court on that date 
was this: — The parties produced no evidence, 
Therefore, I rejact the application of the auc- 
fion-purchaser who wants to geh possession, 
I refer him to a regular suit.” The present 
suit was instituted on the 29th of Septem- 
ber 1913, that is, long after the expiry of 
one year from the date of the above order 
for possession of the property. It was 
urged by the defendant that the claim 
was time barred but his plea was overruled, 
He urges the same plea in this Court in the 
present appeal. In my opinion, for the 
reason stated in the ruling cited abova, tha 
claim is time-barred. The Court hal 
fixed a date for hearing, had issued notice, and 
in facet the plaintiffs had summoned thair 
witnesses bat for some reasən or other 
they did not examine them and did not 
adduce any othar evidence to support their 
application The Pleaders of both parties 
were present as the formal order drawn 
up by the Court shows. It cannot, there- 
fore, be said that the application was 
dismissed for default of appearance with- 
out ingtiry, As ‘the suit was brought 
long after the expiry of one year from 
the date of the dismissal of the applica- 
tion, it was barred by limitation. | acoorl- 
ingly allow the appeal, set aside the 
decree of the Coart below, and rescore that 
of the Court of first instances with costs 
ia all Courts including in this Court fees ou 
the higher scale. 
Appeal allowed. 
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CALCUTTA HIGH COURT. 
MrserLLarssus Civiu Arrear No. 97 or 1912. 
March 10, 1913. 

Present: — Justice Sir Ashutosh Mookerjee, 

KT., and Mr, Justice Beacheroft. f 
MADHO PRASAD—Opposire Patty 
— APLELLANT) 


Versus 
A. N. WALTON—Pet:trovern— Rrgrorp 2. 

Insolvency —Provincial Insolvency Act (IIE of 1907), 
as, 6, sub-s, 2), 47, sub-s.(1)——“Debtor ordinarily resides 
or carries on businesa or personally works for gain” ~ 
Guard running train from D to K. but residing 
at D.—No permanent residence at K,.—Whether 
Court at K. has jurisdiction over his petition in 
insolvency—Civil Procedure Code (Act V of 1908', 
a. 21—Objection to jurisdiction to he taken in first 
Qourt-——Power of Appellate Court—If doctrine applic« 
able to petition in insolvency. 

The petitioner was employed as a guard in the 
Bengal Nagpnr Railway. He resided at D. in the 
Central Provinces and ran trains occasionally from D. 
to K., but had uo permanent residence at K. where he 
stopped when necessary with a relative. He made Lis 
application for insolvency in the District Court at M. 
having jurisdiction in K., as a decree for money 
. Was obtained against him at Jf: 

Held, that the mere fact that when at K. he stopped 
with a relative, did not show that he ordinarily re- 
sided or personally worked for gain at K, within the 
meaning of section 6, sub-section 2, of the Provincial 
Insolvency Act, and that, therefore, the District 
Court at M. had no jurisdiction to entertain the peti- 
tion for insolvency, . 


Section 47 sub-section (1) of the Provincial In- 
golverey Act does not render section 21 of the Civil 
Procedure Code applicable to proceedings under the 
Provincial Insolvency Act, and, therefore, the doo- 
trine that no objection as to the place of suing shall 
be allowed by any Appellate Court unless such ob- 
jection was taken in the Court of first instance at the 
earliest possible opportunity and unless there has 
been a consequent failure of justice, as provided by 
section 21, cannot be applied to proceedings under 
the Provincial Insolvency Act. 


_ Appeal from the order of the Distriot 
“te of Midzapore, dated November 30th, 


Babus Birin Behary Ghose, (Junior) and 
Ambixa Fada Chowdhury, for the Appellant. 


Mr. J. W. Chippendale, for the Respondent. 


JUDGMENT.—This appeal is directed 
against an onder of adjndication made in a 
proceeding under the Provincial Insolvency 
Act, 1907. The respondent is employed as 
a gnard in the Bengal Nagpur Railway. 
He resides at Dungegarh in the Central 
Provinces and has worked there for over 
two years. But he runs his train ordinarily 
from Dungagarh to Nagpur. He adda that 
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he works also from Dangagarh to Kharagpur, 
but has no permanent residence at the latter 
place, where he stops with guard Atkins, his 
son in-law. The application for insolvency 
was lodged in the Uourt of the District 
Judge of Midnapar on the Sth Ausast 1911, 
immediately after the appellant had nb- 
tained a decree ag inst him in the Court 
of the Munsif at Midnapor, There is no 
controversy that his debts exceed Rs. 500. 
Consequently, the only q1estion for considera- 
tion is, whether the petition has been 
presented to a Court having jarisdiction 
under the Provincial {ns.lvency Act in the 
local area in which the debtor ordinarily 
resides or carries on business or personally 
works for gain, within the maaning of sab- 
section 2 of section 6. The District Jala 
has held that as a decree for money has been 
obtained against him in the Court of Midaa- 
pur, the application might be eatertained 
there. Thie view clearly cannot ba supporte 
ed. It is possible that a suit for realisation 
of a debt may be instituted ina place other 
than the one where the debtor ordinarily 
resides or carries on basiness or personally 
worka for gain. The question for determi- 
nation, c ms-qnently, is, where does the debtor 
in this case ordinarily reside or personally 
work for gain, because there is no room 
for suggestion tbat he carries on business 
within the meaning of sub-section 2 of sec- 
tion 6 within the jarisdis.io of the Court 
of the District Jadge of Midnapur. In our 
opinion, upon the facts stared, is ownot ba 
held that the debtor ordinarily resides at 
Kharagpur. The term ‘resides’ is not defi sed 
in the statute, but its ordinary interpretarion 
is explained:in the case of Kumul Nath v. 
Jatindra Nath (1). Ifthe resp mdent had 
ordinarily run his train from Dungagarh to 
Kharagpur, it might possibly have been 
contended with some show of reason that he 
resided in both places; it might also have 
been argued that he personally worked for- 
gain at Dangagarh as well as at Kharagpur. 
Bat, as already stated, he runs his train, 
ordiaarily from Dangagarh to Nagpar, and 
only occasionally from Dangagirh to K varag- 
pir. The mere fact that when at Kaerazg- 
pur he stops with his son-in-law dos nob 


(1) 9 Ind. Cas, 189; 15 0. W. N. 333; 18 0. Le J, 
221; 380. 894, aie “eee in 
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“how that-he resides at Kharagpur, much 
less can it be said that he ordinarily resides 
at Kharagpur. The language used in sub- 
rection 2 of section 6 is identical with that 
of section 6 of Statute 46 and 47 Victoria 
Chapter 52. With reference to the latter 
statute, if was ruled, in the case cf Eg parte 
Erskine (2), that a man who paid several 
visita to London during a period of more 
than a year, and who when in London, had 
his bed-room ina Icdging house where he 
slept, could not be said to have ordinarily 
resided in London during the required period. 
That there may be room for difference of 
opinion in the application of the law to the 
facts of a particalar case is illustrated by 
the decision of In re. Norris, Hx Parte 
Reynolds (3), where it was ruled that a 
foreigner, who had-a room at a hotel 
in London for about eighteen months 
before the presentation of petition and paid 
for the seme continuously during that period, 
had ordinarily resided in London during the 
required time. The tendency of Courts in 
this country, as is illustrated by the decision 
cf In the matier of Titans (4) and In the 
matter of Ram Paul Singh | (5), bas 
been to construe the expression ‘ordinarily 
resides’ strictly. [See also In ra Coc burn 
(6), In the matter cf Tariney Churn Gulo (T; 
Subramoniam Chetty v. Fichai Rowther (81. 
But whether the expression, be asrrictly or 
liberally construed, upon the facts of this case, 
it is impossible for us to hold that the re- 
spondent ordinarily resided at Kharagpur at 
the time of the presen‘ation of the application 
for insolvency. Tt must further be remem- 
bered, as pointed out in In re Erskine (2), 
that the burden is upon the petitioner 
to establish that the Court to which he 
has presented his application has jurisdic- 
tion to entertain it, In the cage 
before us, the petitioner has failed to 
discharge that burden. We ure not pre» 
pared to hold that the petitioner ordinarily 
resides or personally works for gain at 
Kharegper within the meanirg of sub-sea- 


_ (2) 10 T. L. R. 82. 
(8) 5 Morrell 131. 
(4) 1 B.L. R. (O 0.) 84 
(6) 8 0. L. R. 14, 
(6) 2 Ind Jur. (x. s.) 326. 
(7) 11B L. R. App. 26. 
AB) 10 Ind, Cas, 786; 4 Bur. F. T. 81, 
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tion 2 of section 6. OConsequéntly, the ins 
ference follows that the Court balow had no 
jarisdiction to deal with this matter. 

We desires to add that we cannot accept 
as well founded the argament advanced with 
considerable ingenuity by the learned Vakil 
for the respondent that we should apply to 
this case the principle which underlies aeoe 
tion 21 of the Civil Procedure Code of 1903, 
in view of the provisions of section 47 sub- 
section (1) of the Provincial Insolvency Act. 
Sub section (1) of section 47 provides that, 
subject to the provisions of the Act, the 
Gourt, in regard to proceedings under the 
Act, shall have the same powers and shall 
follow the same procedure as it has and 
follows in the exercise of original civil 
jurisdiction. Bat this section does -not, 
directly or by implication, render section 21 
of the Civil Procedure Code of 1903 applic- 
able to proceedinga under the Provincial 
Insolvency Act. Consequently, we cannot 
apply to these proceedings, the doctrine that 
no objection as tothe place of suing shall 
be allowed by any Appellate Court, unless 
such objection was taken in the Court of 
firat instance at the earliest possible oppor- 
tunity and unless there has been a consequent 
failure of justice. The question of jarisdic- 
tion is thus open for examination, and, for the 
reasons assigned, must be decided against the 
respondent. 

The result is that this appeal is allowel 
and the order of the Court below discharged. 
But the respondeat will be at liberty to 
presant a fresh application under the Pro- 
vincial Insolvency Act in a Oourt of com 3- 
tent jurisdiction. Under the circumstances 
of the case, there will be no order for costs 
either here or below. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Seconp Crvin Appear No. 1329 or 1912. 

June 24, 1913. 
Present:—Mr. Justice Rafique. 
NATHE AND ANOTHER —PLAINTIFFS— 
APPELLANTS 
versus 
KHACHERA arp ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Mortgage—Right of redemption, extinguishment of— 
Res judicata ‘between co-defendants-—Civil Procedure, 
Code (Act V of 11 03%, s. 11. 

F, one of the three mortgagors, brought a suit. for 
redemption i in 1904. He made the other mortgagors 


pro formå defendants to the suit and obtained w 


decree for redemption on the condition that he shonld 
pay the mortgage-monev within six months, and in 
case of default he shonld be absolutely debarred to 
redeom the property. P failed to make the reqnisite 
deposit within time and the-decree debarring him to 
redeem was made absolute. In 1910, tho other mort- 
gagors brought another suitfor redemption and made 
F. a pro forma defendant: 

Held, that the second suit was barred by res judi- 
cate, 

ate Singh v. Bfadusutan, 29 A, 481; 4 A, 1, J. 
447; A. W. N. (1907) 137, referred to. 


Second appeal from the decision of the 
Diatrict Judge of Aligarb, dated 7th May 


- 1912, 


Mr, Gobind Prasad, for the Appellants. 
Mr. Pormeshwor Dayal for Dr, S. O. Banerji, 
for the Respondents. . 


JUDGMENT.—The facts out of which this 
appeal arises are as follows Pirthi and 
Dapgar executed a deed of usufructuary mort- 
gage in favour of one Debi Singh some time 
in 1870. Abont eight years after, on the 
24th of July 1878, a deed of farther charge 
was executed by Pirthi and Dungar in favour 
of Debi Singh in lien of Rs. 300. On the 8th 
of July 1902, Nathe, Ram Sarup and Fakir 
Chand purchased the cquity of redemption in 
respect of the property mortgaged by the 
deeds of 1870 and 1878 from ihe sors of 
Pirthi and Dungar, In 1904, Fakir Chand 
alone breught a suit for redemption of the 
mortgage of 1878. The -suit was brought 
against Kacheru and Badli, the sons of 
Debi Singh, the original mortgagee. 
Nathe and Ram Sarup, who had joined 
Fakir Chand in the purchase of the 
equity of redemption, were made pro ferma 
defendants as they did not join in the suit. 
The claim of Fakir Chand was resisted on the 
ground, among others, that ke could not sue 
for possession of the property as he had not 
sought to redeem the prior mortgage of 
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1870.. The Munsif, in whese Court the: 
anit was filed, allowed the plea in defence, 
decreeing the claim for redemption of the 
mortgage of 1£78, bnt dismissing the claim 
for possession. The Mansif farther directed 
that the sum of Rs. 330 dne on the mortgage 
ef 1878 shonld be paid by the plaintiff with- 
in aix months and in case of default the plainte 
iff shall be absolutely debarred to redeem 
the property, Fakir Chand failed to mika 
the requisite deposit and the decree was made 
abanlute. On the 23rd of Augast 1910, Natha 
and Ram Sarnp brought the sait out of 
which this appeal has arisen, They snad to 
redeem the mortgages of 1870 and 1878 
and they impleaded as defendants the sons 
of the original mortgagors and the descend- 
ents of the original mortgagee. Fakir 
Chand was made a pro forma defendant in the 
case Theclaim was resisted. It was urged 
in defence, among other pleas, that the decree 
of 1904 operated as re: judicet: and that the 
present claim was not maintainable. The 
learned Munsif of Haveli Aligarh in whose 
Court the suit was filed accep‘ed the plea in 
defence and diamirsed the suit. The learned 
Jadga in appeal affirmed his decree. Tho 
plaintiffs have come up in second appeal to 
this Court. The only point for considera- 
tion in this appeal is whether the plaintiffs 
can maintain the suit in view of the decree 
of 1904. There is no doubt that that decree 
should not have been framed in the manner 
it was. In case of default in payment of 
Rs. 30), the decretal amount, the mortgaged 
property should have been ordered to be sold, 
The direction in the decree that all rights 
of redemption would siand barred in case the 
decretal amount was not paid within six 
months was obviously erroneous. However, 
as no objaction was taken to the decree and 
as it was made absolute, we have to see 
whether that decree stands in the way of the 
present suit. Jt cannot be denied that if 
Fakir Ohand had brought the present suit, he 
eould not hava maintained it, The case of 
L eman Singh v. Modusudan (1) is an 
authority for this view. It is, however, 
contended for the plaintiffs-apvellanta that 
whatever might have been the fate of Fakir 
Chand’s suit if he had brought one, they are 
not affected by the decreas of 1904-23 they 
were only pro forma defendants in bhe -suit 


(1) 29 A. 491; 4 A. L. J. 447; A. W.N N. (1997) 187, 
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in which that decree was passed. Moreover, 
it is argued that the raid decree was passed in 
a guit for redemption of the mortgage of 18 8. 
It did not relata to the mortgage of J870. For 
the reppondents, the reply is that Fakir Chand 
-brought the auit not only for himself bnt 
for himself and his co-purchasers of the 
‘equity ef redemption. Whatever qnestions 
were raised and decided in that suit were 
raised and decided as between the purchasers 
of thu eqnity of redemption and the morte 
gagees, The plaintiffa in the present case 
are, therefore, bound by the decree in that 
case. 
‘ents is correct. Had the decree of 190k 
-been framed in a different form and directed 
the sale of the. mortgaged property ia case 
of default in payment of the decretal amount 
“and had the mortgaged property been sold, 
Nathe and Ram Sarup would have had no 
right to bring the present anit. Tf the con- 
tention of the  plaintiffs-appellants be 
correct, there would be no‘cheok on 
multiplicity of suits. Take for example 
the case of a mortgage where there are 
twelve mortgagors. Hach of them, ac» 
-cording to. the plaintiffs appe'lants, can 
bring a separate suit for redemption of 
the mortgage in spite of the dismissal 
of the suit of each on the same ground. 
‘The argument thatthe decree of 1904 did 
not affect the rights of the mortgagors with 
‘regard to the mortgaga of 1870 does not 
‘help -the case of the plaintiffs appellants, 
According to the deed of 1873, the prior 
mortgage of 1670 conli not be redeemed 
‘without, redemption of the mortgage of 
1875. And as, the  plaintiffs-aonellants 
‘eannot redeem the mortgage of 1278, they 
cannot redeem that of 1870: I think the 
lower Oourts were correct in holding that 
the suit of the plaintiffs appellants was not 
maintainable. The appeal fails and is dis- 
missed with costs including fees on the 
higher seale, ; 
Appeal dismissed, 
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PUNJAB CHIET COURT. 
Srconp Cryin, Aprea No. 33 oF 1913. 
April 7, 1913. 

Present: —~Mr. Jaatica Scott-Smith, 
TELU AND ctagrs—PLaintires—APPELLANTS 
versus 
CHUNI AND ANOTHER —J)JEFANDANTS— 


Resp NDENTS. 
Custom—Alienation of ancestral property by child. 
less proprietor—Rohtak District—Riwaj-i-.am—Bur« 
den of proof. 
According to the entries in the Riwaj.d-am of the 


` Rohtak District, the burden of proof as to the rese 


tricted power of alienation of aucestral proparty by a 
childless proprietor rests upon the person alleging it. 


Sscond appeal from the decree of the Addis 
tional Divisional Jndge, Hissar Division, at 
Dalhi, dated the 2lst August 1912, cou- 
fieming that of the Subordinate Jadge, lat 
Class, Rohtak, dated the 15th October 1911, 
dismissing the claim. 

Lala Dharm Das Suri, for the Appellants. 

Lala Rama Nand, for the Respondents, 

JUDGMBENT.—This was a snit by the 
plaintiff-appellant, a Mali of the Rohtak 
District, for a declaration that a mortzuge 
of ancestral land effected by Dil Sukh in 
favour of Chuni should not affect his rever- 
sionary rights, 

The lower Courts hava dismissed the grih 
holding that the onus was ou plaintiff to 
show that Dil Sukh’s power of alienation was 
restricted and that he could not alienate ex- 
cept for valid necassity, 

There have b3en a good many cases from 
the Rohtak District, referred to in the firat 
Court’s jadgment, where the Divisional Judga 
has decided that a childless proprietor’s 
power to mortgaga ancastral property is 
practically unlimited, or thatan alienation 
ean only bə challenged on the ground that 
it was made for immoral purposes. 

The leading case, which has been followed 
in all these decisions, is that of Golab 


- Singh v. Khark Sings (1), which was de- 


cided by a Division Banch af this Court on 
14th January 1902. Tha Fall Bench ruling 
reported ‘as Ramy Diaul v. Tei Ram 
(2) was considered in that caso but it 
was held that the entries in the Riwti-¢-am 
of the Rohtak District were sufficient 
to shifé the onus from the alienor to the 
person impugning the alienation. 


(1) Farther Appeal No. 267 of 1893. 


- (2) 73 P. R. 1895 (F. BJ). 


374 


INDIAN OASES. 


{1913 


VENKATACHALA GOUNDAN Y, RANGARATNAM ATYAR. 


In an earlier case (First Appeal No. 476 of 
1894, decided on 13th January 1596), a 
Division Bench hald, no donbt, that the onus 
was on the alienor, but there was n> thorough 
discussion of the terms of the Riwij i-am in 
that case, 

In Sordar Singh v. Umar Singh (8), the 


plaintiff was held to have no locus standi, 
as he was an after-born son, bit Ohevis, J, 


referred to Civil Appeal No. 267 of 1899 and 


„approved of it, 


Mr. Clifford’s inquiry in the case of 
Sheo Nath v. Hordial, decided on 
“Yih November 1896, was a very exhaus- 
tive one, and the conclusion arrived at 
by him was that the initial presumption 
of a restricted power of alienation had been 
rebutted. Since that time apparently not a 
single alienation has been challenged 
successfully. I am, therefore, of opinion 
that the lower Coucts were right in laying 
the osus on the plaintiff and as he has not 
discharged it, his suit has been rightly 
dismissed. The appeal fails and‘is dismissed 
with costs. 


Appeal dismissed. 


(8) Civil Revision No, 2613 of 1910. 


MADRAS HIGH COURT. 
Seconp Civic Appears Nos, 634 to 633 oF 
1910. i 
E February 18, 1913. . 
‘ Present:——Justice Sir Ralph Benson, KT., and 
$ . Mr. Justice Sundara Aiyar. 
VENKATAOHALA GOUNDAN 
AND OTHERS—DEFENDANTS—APPELLANTS 
í versus 
RANGARATNAM ALYAR (nap) 
AND OTHERS—PLAINT.FF3 AND HIS LEGAL 


RePREsENtTaTivEs— RESPON vents. 
Landlord and tenant—Mirasdars—Ryotwari land— 


Occupiney right —Presumption—Tranefer of Property 
Act (IV of t882),8. LOG ~Agricultural lerse ~Setile. 
ment —Governmant pattah —Effecé of grant. 

A Mirssdtr of the village of Karapathur in the 
Distiics of Trichinoprly institused suits to oject 
a large numbar of rysts who were in o2vapition of 
different plots of land for which the plaintiff held 
palilah under the Government, The defendauts 
claimed a permanent right of oceupwney and also 
compensation for the inprovements effected: 


Held, that there was no presaniption that the ryat 
holding under a pattahdur were originally tenants from 
year to year and the bardon of establishing perma. 
nent right of occupancy was not on them, 


Where it is conceded that the defendants have bean 
in possession for very many years and there is no evis 
dence that the Mirasdars themselves were ever in pos. 
session, ib must be taken that the ryots have establish« 
əl that they and their predecessors-in-titls have been 
in possession from time immemorial, 


Taere is no statutory rule that a ryt holding under 
a pattahdar ia a tenant fron year to year. 

Section 105, Transfer of Property Act, doas not 
apply to agricultural leases. 

Tne grant of a putih by the Government oinnot 
have tho eos of destroying any ocoapaauy rights 
thit might exist at the time of the grant, 

The ouly legitimate basis for the presumption 
of a tenancy from year to year must ba that 
in ryotwirt tracts only Mirasders and no others 
cultivating the lands had any permanent rights 
in the lauds cultivated by them aocording to 
custom. 

Tno ralo laid down in Venkatanarasimha Nuidu 
v. Dandamudi Kotayya, 20 M. 299; 7 M. La J. 231, 
that there is absolutely no ground for laying down that 
the rights of ryofs in zeminiaris invariably or even 
generally had their origin in express or implio! grants 
m ide by the zsmindar, would equally apply to rystwari 
villages in some places. 

Long possession, payment of naiform rate of 
rent, the faot that the lands were re-claimod 
and brought under cultivation by the ryots, 
and that they have been making alienations for a 
long time, necessarily raise a presumption that the 
defendants have occupanoy rights. 

The object of rystwir: settlament and the eect of 
settlement with Mirasdars discussed. 


Second Appeals against the decrees of the 
District Court of Trichinopoly, in Appeal Suits 
Nos. 249, 250 and 251 of 1908, presented 
against those of the District Munsif of 
Kalitalat in Original Suits Nos. 1150, 
1181 and 1179 of 1304. 


The Court (Abdar Rahim and Sandara 
Aiyar, JJ), at firat delivered the following 


JUDGMENT.—The plaintiff, who is the 
pitudar of a certain village in the District 
of Trichinopoly, which is a ryotwaird tract, 
seeks in the suits, in which the second 
appeals have arisen, to eject the defendants 
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from the lauds in their possession. The 
defendants alleged that they had a permanent 
right to the lauds in dispute and this was 
the moat important question for trial. There 
_were two classes of land involved in the 
suit, garden land and dry land. The Diatrict 
Mungif found, with respect to the lands 
af the former description, that the defendants 
had a permanent right to them subject to 
certain yearly payments to ke made by the 
defendants to the plaintiff and were not 
liable to he ejected therefrom, but he came 
to a different conclusion with respect to 
the dry lands and decreed the plaintiff's 
claim with respect to them. Against the 
judgment of the District Munsif so far as 
the garden lands are concerned, the plaintiff 
filed an appeal to the District Judge and 
the defendants filed a memorandum of 
objections as regarda the dry lands. The 
judgment of the District Judge dealing 
“with the points raised before him in appeal 
canrot be said to be satisfactory. As 
regards tho main point, he set before 
himself this question “whether the 
defendants have shcwn that the plaintiff 
or his predecessor-in-title had contracted 
that the right of tenancy should be changed 
into a right of permanent occupancy”. 
Apart from the qnestion as to whether in 
ryctwert tracts there is any presumption 
that persons in occupation of land, making 
certain yearly payments to the pattudar, 
should be deemed to be tenants from year 
to yesar—a question on which we express 
‘n> opinion at present—the real poins for 
determination before the learned Judge was 
whether, on the admitted and undoubted 
facta of the cases and the evidence of both 
sides, the defendants held the lands in their 
possesaicn as tenants from year to year or 
as persons having a right of permanent 
ocuupancy. If cannot be said that in this 
case there isno evidence in support of the 
right. claimed by the defendacts For in- 
stance, it is clear that the defendan‘s have 
been holding the lands in question for a 
very long time and the payments they 
have been making to the plaintiff and his 
ancestors were found by the District Munsif 
to be at an uuvarying rale and there is also 
evidence of transfers, by way of sale, usu- 
fructuary mortgages and leases, by the 
defendants and their ancestors to different 
persons, including some ‘of the pattadare, 


of recognition of such transfers by some 
of the patiadars, and of improvements of 
considerable value madein the land by the 
defendants. It was for.the learned Judge 
to have applied his mind to this evidenca 
and to draw such inferences as they led 
to in the circumstances of the cases. We 
cannot say that the District Judge has 
so dealt with the cases. Farther, on several 
points he seems to be under a misapprehen- 
sion as to the state of evidence. For ins 
atance, he says there is no evidence to 
show that the defendants or their ancestors 
made improvements on the land by digging 
wells or ponds, while, as a matter of fact, 
there is evidence on the point, and this 
is admitted by the learned Advocate- General. 
We are unable, therefore, to accept the 
finding of the lower Appellate Court as 
tothe nature of the right under which 
the defendants hold the land. Then there 
was another question for decision in this 
connection, zz, that of estoppel; whether 
the plaintiff, if he was found to have 
by his conduct indaced the defendants to 
believe that they had a permanent right 
of occupancy in the land and to spend 
their money and labonr or to do other acts 
under such belief, wonld be estopped 
from denying that the defendant had such 
a right. ie 

Supposing it be found that the plaintiff 
is entitled to eject the defendants, there 
wo3ld bea further question as to whether 
the defendants or any of them would be 
entitled to any, and, if so, to what compensa 
tion for improvements in the shapa of 
wells and ponds dug in the land by thom 
or their predecessors. We have already 
pointed out that the District Judge is 
wrong in saying that there is no evidenca 
to show that the defendants made any 
improvements. We would, therefore, ask 
the District Judge to return revised findings 
on the following questions: ~ 

(1) Whetber the appellanta in theso 
appeals are tenants from year to year or 
whether they have a permanens right of 
occtipancy iu the lands ia dispute? 

(2) Whether the plaintiff is estopped 
from denying that the appellants in these 
appeals have a permanent right of ocou- 
pancy? 

(3) What compensation, if any, each of 
the appellants in these appeals is entitled 
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` to for effecting improvements on the land 
by diggirg wells and pond: ? 

The District Judge will also tind the nature 
and value of any buildings constructed by each 
of the appellante in these appeats. The 
compensation, if any, due to each of the 
appellants in these appeals mast be found 
separately. We may add that Mr. Ranga- 
chariar also argued that the suit ought to. 
have been dismissed for misj»inder of 
parties and causes of action. But we are 
unable to give effect to that contention in 
second appeal in the circumstances of these 
cases. 

But it may be that the defendants would 
not be jointly and severally liable for the 
tmesne profits and costs. The Districh Jadge 
will, therefore, also find 

(4) What mesne profits each of the 
appellants in these appeals will be liable 
for in case of ejectmentP He will call apon 
each of the appellants in these appeals to 
state particulars of the lands in his possession. 

Both the parties will be allowed to 
adduce fresh evidence on the above points. 
The findings should be submitted within 
three months and ten days will be allowed 
for filing objections. The plaintiff under- 
takes not to execute the decree for mesne 
profits till the disposal of these appeals. 

In compliance with the order contained 
in the above judgment, ths District Judge 
of Trichinopoly submitted the following 
ı FINDINGS.—I[am directed to return re- 
vised findings in the light of the obser. 
vations contained: in the judgment of the 
High Court in the Second Appeals pre- 
sented by some of the respondents in 
Appeal Suits Nos, 249, 259 and 251 of 1908 
on my file on the following issues: — 

(1) Whether the appellants in these 
appeals are tenants from year to year or 
whether they have a permanent right of 
eccupancy in the lands in dispute? 

(2) Whether the plaintiff is estopped 
from denying that the -appellants in these 
appeals have a permanent right of ocer- 
pane; P 

(3) What compensation, if any, ach of 
appellants in these appeals is entitled to, 
for effecting improvements on the laud by 
digging ‘wells and ponds; and what is 
the nature and value of any buildings 
constructed by each of the appellants in 
these appeals? 


(4) What mesne profits will each of the 
appellants in these appeals be Hable for 
in ease of ejectment? 

(2) When these owes first came before 
me, I held, fr tha reasons set out in 
paragraph 2 of my order calling for a fading 
from the District Mansif on the 8th Issue, 
that the trend of reported decisions was 
in favear of the view, that in the cesse 
of tenancy under a ryofwurt proprietor, as 
opposed to tenancy in a xeminiart, the 
burden of proving a right cf permanent 
occupancy is on the tenant, and I find 
that this view is referred to with approval 
both by Mr. Justice Shephard and by 
Mr. Justice Subramania Aiyar in Okeokati 
Zemindor v. Ra asooru Dhora (1), a csa 
quoted by the learned Judges, who beard the 
second appeals in these anir, in a judgment 
in an unreported case, !Veeranin Ambulam & 
Peria Karuppan Ambalam v. Annasawmi (2)], 
they dispcsed of shortly before passing the 
order calling for fiadings in these suits. In 
that case, their Lordships observed that the 
Court is not bound to preanme that a tenancy 
under a pattadar is one from year to year and to 
throw the enus of disproving it on the tenant. 
In the present case, their Lordships have 
pointedly abstained from expressing avy 
opinion on this question, and leaving my 
finding as it stands, they observe that the 
real point for determination in these 
appeals is whether, on the admitted and 
undoubted facts of the cases, and the 
evidence of both sides, the defendants 
held the lands in their possession as tenants 
from year to year, cr as tenants having a 
rigbt of permanent occupancy; adding 
that there is eviderce (1) that the defend. 
ants have been holding lands in their 
possession fora long time paying a uniform 
and unvarying rate of rent therefor, (2) 
that transfers have been made by the 
defendants and tbeir ancestors by way of 
sale, usnfructuary morigages and leases 
to different persons including some of the 
pottedars, and that such trarsfers fave 
been recognised by some of the putiadars 
and (3) that improvements of considerable 
value have been made in the lands by the 
defendants E am directed to apply my 
mind to this evidence and draw such in- 

(1) 23 M. 818. : 

(2) 12 Ind Cas. 1; 21 M. L, J. 845; 10 M. L. T, 185; 
(1911) 2M, W. N. 162. 
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ferences as it leads to in circumstances of the 
cases. 

My finding on this question is tbat the 
` appellants have been in possession of the 
lands fur a very long period, and thas 
dnring the whole of their tenancy they 
have paid a uniform and unvarying rate 
of rent. I base this finding on the admis- 
sion made by the plaintifi’s agent (P. W. No. 
18) that ke knows of no attempt to enhance 
therents during the last 35 years, except 
that made in 1836, aud on the plaintifi’s 
failure to show there was any enbancament 
prior to the period of 27 years during 
which P. W, No. 8 admits there was none to 
his knowledge. 

4, 'The next question relates to the plaad- 
ing of the defendants thatthey have dealt 
with the lands as their own with the know- 
ledge and in some cases with the acquiescence 
of the piltadars. 

My finding on this question is that it 
has not been proved that the appellants 
have transferred their holdings by way of 
sale, usufructuary mortgage or lease, to any 
of the pattadars or to other persons with 
the acquiescence and knowledge of the 
pattadars, 

5. The last question relates to improve- 
ments alleged to have been made in their 
lands by the appellants. 1 find that it has 
not been proved that either these defendants 
or the appellants whose holdings are dry 
lands have made improvements of considerable 
value in their holdings. 

6. The 3rd Issue sent down by the High 
Court relates to compensation for improve- 
ments in case of ejectment, and to the nature 
and value of auy buildings constructed by 
appellants on the suit lands. I find that it 
has not been proved there is more shan one 
well on Survey No. 190 and that no compen- 
sation should be awarded for the second well 
cla'med by defendant No. 114. 

7. The Ist and 2nd Issues sent down may 
be conveniently disposed of together. As 
1 have already ventured to observe, though 
with some diffidence in view of the unre- 
ported jadgment of the “learned Judges, 
who have called for findings ia these 
appeals, Veeranin Ambalam & Feria 
Karuppan Ambalam v. Annasawmi ` (2) 
the consensus of reported decisions appears 
to be that permanent holdings under 
ryotwaré proprietors being unusual and 


exceptional, the onus is on the party setting up 
auch a special kind of holding; "See Ch enti 
Ze-nindar v. Ran`soora Dhose(1) |; and it would 
alan seem to have been generally held that a 
tenant under a Government ptitadar cannot 
resist a suit in ejectment by proving only 
that the tenancy has baen of long duration 
and that he has during the whole of the 
tenancy paid a uniform and unvarying rate 
of rent, this circumstances by itself not being 
sufficient to- raise a presumption of an implied 
contract that the right of tenancy shoald be 
changed into a right of permanent occupancy. 
Following these principles, my finding in reg- 
pect of all the suit lands, other than 
Survey Nos. 332, 153, 157 (1), 159, 131, 187, 
190 and £5}, is that the appellants are ten- 
ants from year to year, that they have not 
a permanent right of occupancy in the lands, 
and that the plaintiff is not estopped from 
denying that they have such right. The 
cases of Survey Nos. 33 (a), 153, 157 (1), 
159, 181, 187, 190 and 251, id which wells 
have been sunk by the appellants or their 
ancestors, present greater difficulty for in 
these cases the tenants have both paid a 
uniform rate ofrent for the whole period 
of their tenancy, which musi have lasted 
at least a hundred years, and have expend- 
ed a good deal of money in improving 
their holdings, It is urged for the plaintiff, 
on the authority of Bent Ram v. Kundan Lal 
(3) and the judgment of the Madras 
High Court found in Rajah of Venkata- 
giri v. Mukku Narasiya (4), that mere 
knowledge on the part of the landlord that im- 
provements have been made by his tenants is 
not sufficient to estop him in a sait for posses- 
sion, but the circumstances in these cases are 
peculiar, and appear to me in all but the 
case of Survey No 33 (a) to jnstify the 
legal inference that the plaintiff or his 
predecessors-in-title have, by implication, 
contracted that the right of tenancy should 
be changed into a right of a permanent 
occupancy. In the casa reported as Razah 
of Venkatagiri v. Muktu Nurasıya (3), 
there had been enhascaments of rent which, 
there was nothing to show, had not been 
accep:ed by the tenants without protest. 
In these cases, not only have the tenants paid 


(3) 2L A. 498; 26 I. A. 53; 8 C, W, N. 502. 
(4) 7 Ind. Cas. 292; (1910) M. W. N. 369 at p. 374 
8 M. L. T, 258, 
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a uniform rate of rent for a very long 
period, bat it would appear in the case of 
Survey Nos 153,157 (1), 159, 181, 187, 199 
and 251 that the value of the wella sunk 
by the tenants is considerably greater than 
the value of the lands themselves, which the 
plaintiff admits to be not higher than Rs. 40 
an acre. It is, of course, true that there is no 
evidence that the present appellants ever 
sold their wells to the landlords or that the 
latter acquiesced in sales by the appellants to 
others, but in view of sales cf wells by other 
tenants to the patiaders, it is, T think, not 
unreasonable te assume that the landlord 
created or encouraged an expectation that 
in tht case of these lands, the appellants 
should have a right of permanent occupancy, 
and that the latter laid out the money 
they have invested in the wells with the 
knowledge of the landlords, and withoat 
objection by them, upon the faith of such 
promise or expectation. In this view, L 
find that the appellants in Second Appeals 
No. 634and 636 (defendants in Original Suits 
Nos. 1179 and 1180) specified in the tabular 
statement appended to the previous para- 
graph have a permanent right of oceu- 
pancy in the garden lands mentioned 
in that statement, and that the plaintiff 
is estopped from denying that they 
bave this right. With regard to the ap- 
pellantsin Second Appeal No. 635 (defend- 
ants in Original Suit No, 1181), the value of 
Survey No. 83 (a) is Rs. 276 and the 
value of the.two wells sunk thereon by 
defendants Nos. 43, 44, 55 and 56 is 
only Rs. 240. In this case, I am not 
prepared to say there is any estoppel 
or to hold that the defendants have made 
out that they have a right of permanent 
occupancy in the lands. I, therefore, find 
Jesues Nos. 1 and 2 in respect of this suit in 
favour of the plaintif. 


. 8. With regard to the 4'h Issue sent 
down, it is- agreed between the parties that 
10 annas 3 pies should be paid in respect of 
mesne profits on all the lards up to the 
date of suit, and that from the date of 
suit to the date of delivery iz case of 
ejectment Rs. 5 per acre should be paid 
for garden land, Rs.2 per acre for dry 
land and annas 8 per acre for pasturage. 
A statement is apperided showing the extent 


of land‘in each appellant's holding in respect, 


of which he will ba liable on this basis. ` 
In case their Lordships decide the appel- 
lants ara permanent tenants, the presen 
agreement will, of course, not give the plaintiff 
any right to collect more than the rent the 
High Court finds to be the fixed rent of 
the land. 


Messrs. T. Rungachart and K. Parthasara- 
dhi Atyangar, for the Appellants. 


Mr. 1. Sastry, 
Respondents, 


Venkaturama for the 


~ These second appeals coming on for final 
hearing, after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial, on the 
24tb, 28ch and 29th days of January 1913 
and having stood over for consideration, the 
Court delivered the following 


JUDGMENT.—In these cases, the suits 
were instituted by a mirasdur of the village of 
Karupathur inthe District of Trichinopoly 
to eject a large number of ryots, who were 
in occupation of different plots of land for 
which the plaintiff held poté7h under the 
Government, The lands in question are part 
of the samudzyam landsin the village, that 
is, lands held in common by the mirasdur3 
without being divided intoindividaal holdings. 
The samudayam was divided into 50 pangus 
or shares, of which the plaintiff was the 
owner of 145 shares. In 1897, the plaintiff in- 
stituted a suit against his co-sharers for pars 
tition of the samudiyam landa, and obtained a 
decree therefor. The plaintiff alleged in his 
plaint that thelands now sought to be recoverd 
from the defendants were allotted to him at 
the partition made by Court bebween him- 
self and his co-sharer mtrasdars and that he 
was resisted in his attempt to take actual 
possession by the defendants, the cultivating 
ryots, He gave notice to them to terminate 
their tenancy and instituted these suits to 
recover the lands with arrears of rent and. 
mesne profits, 


Several of the defendants agreed to surs 
render thelands in their possession and others 
did not. appear to oppose the suit. Tha 
contesting. defendants, besides raising certain, 
technical cbjections to the maintainability. 
of the suits, pleaded that they were entitled- 
to a permanent right of ocenpancy in their- 
holdings, that they had made large improves; 
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ments by constructing wells and raising 
buildings on the lands and that, if they were 
ejected, they were entitled to compensation 
for these improvements to the extent of 
Rs, 1,50,000, 


The principal question in the cases related 
to the contention that the defendants had 
occupancy rights in their holdings. The 
lauds in question consist of three classes, 
garden, dry and pasture lands. It is 
admitted that all the lands were originally 
waste and that the dry and garden lands were 
brought under cnitivation subsequently by 
the ryofs. The Disetrics Munsif. held that, 
as the plaintiff was the patfadur, the onus was 
on the defendants to prove that they at some 
time acquired occupancy right in the lands 
from the plaintiff or his predecessors, and that 
they had not succeeded in showing how they 
acquired such right. He, however, held that 
with regard to the garden lands, the plaintiff 
was equitably estopped from ejecting the de- 
fendants as they had, tothe knowledge of the 
plaintiff and his predecessors-in-title and his 
co-sharers, constructed wells and had been iu 
the habit of alienating them to the knowledge 
of the patiadars. He passed a decree for the 
ejectment of the defendants from the dry 
lands'and the pasture lands in their possession 
and dismissed the suit with regard to the 
garden lands. On appeal, the District Judge 
was of opinion that therule of equitable es- 
toppel was not applicable to the case and that 
the plaintiff was entitled to eject the defendants 
from the garden lands also, but that they were 
entitled to compensation for improvements, if 
they had made any, and requested the District 
Maniif to submit a finding on the question, 
which of the defendants were entitled to 
compensation for any and what improvemen's. 
When the District Munsif returned his 
finding, the District Judge refused to accept 
it and held that the defendants had failed ta 
give evidence that they were entitled to any 
compensation and passed an unconditional 
decree for ejectment from all the lauds in 
the defendants’ possession. When these 
second appeals first came on for hearing, this 
Court considered it necessary to remand the 
case for fresh findingson the followingissues: — 
“(1) Whether the appallautsin these appeals 
are tenants from year to year or whether 
they have a permanent right of ocenpancy in 


the lands in dispute? (2) Whether the plaintiff 
is estopped from denying that the appellants, 
in thess appeals, have a parmanent rigat of 
occupancy? (3) What compansatios, if any, 
each of the appellants in there appeals is 
entitled to for effecting improvements on the 
land by digging wells and ponds? (4) What 
isthe nature and value of any buildings 
constructed by each of the appellants in 
these appealsP (5) What mesne profits 
will eash of the appellants in these 
appeals bə liable for in case of ejectmeat.” 
The Court pointed out, inthe orderof remand, 
that the Judge was wrong in starting with 
the assumption that ryots holding under a 
pattidar mast be held to have been origi- 
nally tenants from year to year and that they 
are bound to show that their right was 
subsequently converted in soma way or other 
into a permanent right, and that there was 
a great deal of evidence adduced both by the 
plaintiff and the defendants which would 
enable the Court to give a decision on the 
question of the defendants’ occupancy right. 
irrespective of the onus of proof in such a 
suit. The District Judge, in his order 
submitting his findings, haz, notwithstanding 
thecaution given by this Court, again assum- 
ed thatthe defendants’ original right was 
that of tenants from year to year and that it 
lay on them to prove an express or implied 
contract by which the right of tenaacy from 
year to year was changed info a right of 
permanent occupancy. He considered him- 
self justified in doing so by certain observa- 
tions of Shephard and Subramania Aiyar, 
JJ., in Oheekats Zamindar v. Ranasooru 


_Dhora (1) and ko pointed out that, while 


in Veeranan Ambalam and Peria Karuppm 
Ambalam v. Annasawmt (2), Court ob- 
served that the Court is not in all 
cases bound to presume that a tenanoy 
under a Government patiadur is one from 
year to year and to throw the onus of dis- 
proving it on the tenant, it abstained from 
expressing apy opinion on the question of 
onus in this case in the order of remand. 
The Judge found that the defendants did 
not succeed in proving that their original 
tenancy was converted into a permanent 
occupancy with regard to the dry and 
pasture lands and some of the garden lands; 
bat that in the case of other garden lands, 
having regard to the value of the improves 
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ments made by the ryofs, the landlord must 
be taken to have impliedly contracted to 
give a permanent occupancy right. In the 
cases of rysts whose improvements excesded 
the original value of the land, he raised 
this implication of a contract. But he 
refused to do so where the improvements 
were of less value than the land itself. 
We are of opinion that this criterion is 
absolutely indefensible. 

Before dealing with the question of ocou- 
pancy right, it will be convenient to refer 
to the findings of fact bearing on thot 
question which have been arrived at by 
the Judge and the facts admitted by the 
parties. Jt is conceded that the defendants 
have been in possession for very many years 
and that there is no evidence that the 
mirasdars themselves were ever in posses- 
sion of the samudsyam lands. It must 
be taken, therefore, that the defendants 
have established that they and their pre- 
decessors-in-title have been immemorially 
in possession of the lands. Itis also admit- 
ted that all the samudayim lands were 
originally waste and were re-claimed and 
brought under cultivation by the ryots of 
the village. The total extent of the samu- 
dayam is 3,003 acres belonging to the 50 
shares into which the village is divided. 
Ont of this extent the mdrasdivs had pattuh 
for about 1,600 acres originally. They 
subsequently cbtained a pattah for the 
remainder. The wet lands in the village 
covered 400 acres, and for these the miras- 
dars obtained separate pattahs, They held 
a single pattah for the samudayam land, 
until the plaintiff obtained a decree for 
partition in Original Suit No. 247 of 1897, 
as already observed. The lower Courts 
have found that all the wells in existence 
were dug by the vyots. The learned Vakil 
for the respondent has objected to this 
finding and referred us to Exhibit AAl 
as showing that some of the wells were 
not dug by them, although he did not 
venture to go to the length of saying that 
they were dug by the mirasdars. But, as 
pointed out by the District Munsif, the 
expression “Government wells” in Exhibit 
AAL could not be taken to mean anything 
more than that those wells were in existence 
before a certain date. See Exhibit 53. The 
District Judge has also found that the 
defendants and other ryots have always paid 


a uniform rate of rent. The respondents’ 
Pleader objects to this finding also, and says 
that the rents were enhanced on two 
occasions, once in 1863 and again in 1897, 
The District Munsif was of opinion that 
Exhibits E3, E9 and H14 showad that 
the ryots agreed in 1869 to pay an enhanced 
rent. The Judge holds that it is not proved 
that the enhanced rents were ever paid 
and he is also not satisfied with the genuine- 
ness of Exhibits E8, E9 and El4. We do 
nət consider that the question whether there 
was an enhancement in 1868 or 1897 is 
very material, because it is admitted for 
the plaintiff that the canse of the enhance- 
ment on both occasions was an increase 
made by the Government in the revenue 
of the land. An agreement by the cultivat- 
ing ryof to recoup the prttadar for the 
enhanced revenue payable by him cannot 
be regarded as a change in the rent which 
would show that the ryot has no occupancy 
right. We must, therefore, take it that the 
ryots have paid an unvarying rent for the 
lands in their occupation, The next finding 
relates to alievations made by the rynts. 
The District Munsif held thal the ryote of 
the village bad made many alienations with 
respect to the garden lands but none with 
respect to the dry lands. The Jndge con- 
fined himself to the alienations with respect 
to the holdings of the appellants and diš- 
regarded alienations made by other ryots 
of the village. He proceeded to observe 
that even with respect to other ryots only 
wells were alienated in some cases and- 
that in other cases where the land was 
alienated it was regarded merely as an 
appurtenance to the well located thereon. 
The Judge was not right, in our opinion, 
in putting out of account the evideuce of 
alienations by other ryots of the village. It 
is the case of both parties that all the 
ryots in the village hold on the same 
tenure under the pattadars, and instances 
of alienation by other rycts are relevant 
evidence to prove the nature of the appel- 
lants’ tenure. Twenty-four documents, rang- 
ing from 1872 to 1892, have been produced 
proving alienations of wells constructed by 
ryots, very recent documents being rejected 
as not deserving of much weight. In twelve 
documents from 1868 to 1896, the ryots 
alienated wella, but stated in addition that 
the alience shonld also have the right undet 
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the transfer to cultivate the lands to which 
the wells were attached. 
ments from 1859 to 1896, both land and 
wells were expressly alienated. The learned 
Vakil for the respondent has strongly relied 
on the language of the first set of documents 
in which the wells alone were alienated 
as showing that the ryofs were conscious 
that they had no right in the land. He 
also contends that the phraseology of the 
second set of documents also supports the 
game inference. We shall presently advert 
to the weight to be attached to this 
argument. It is admitted that not a ‘single 
eviction of a ryot is proved by documentary 
evidence to have taken place against his 
will, 


Wetake it as established (1) that the 
ryots of the village bave been immemorially 
in possession of the lands and that they 
have not been proved to have been ever 
let into occupation by the mirasdars; (2) 
that they have been paying a uniform rate 
of rent; (3) that the lands were re-claimed 
and bronght under cultivation by them; 
(4) that they have made large improvements 
and carried ‘on the cultivation either of 
dry or garden crops of their own choice 
without any interference or objection by 
the mirzsdars; (5) that they have, for a 
very long time, been making alienations 
sometimes of wells, sometimes of both wells 
and lands and sometimes of the right of 
cultivating the lands along with the wells 
alienated. 


The question for decision is whether- on 
these facts the plaintiff is entitled to eject 
the defendants on the mere ground that 
. he is the pattidar of the lands. Mr. Venka- 
tarama Sastriar, for the respondent, strongly 
contends that the prtiidar must be treated 
as the owner, and that any person in 
occupation must be deemed to ba holding 
under him as tenant from year to year, 
and that it lies on him to show that he 
acquired occupancy right from the p2ttudar 
in some way or other, that long possession 
by itself is not sufficient to prove a right of 
occupancy, that the alienations are not of 
such a character as to justify us in holding 
that the landlord acquiesced in the assertion of 
an occupancy right by his ryots, and that the 


In səven docu- 


“right. 


defendants cannot have a higher claim than 
compensation for any improvements they 
may have made. He admits that the 
decision of this Court in Veeranan Ambalam & 
Feria Karuppan Ambalam v. Annasnwmt Aiyar 
(2) -is against his contevtion, bat argues 
that that case wes not rightly decided. Hig 
position is that the Government always 
recognised the person entitled to cultivate 
the land as the pattadar and that, therefore, 
any one under the pitiader is bound to prove 
his right to permanent occupation by 
establishing an express or implied contract 
on the part of the pattadar giving him such 
He claims that this position ig 
established by the previous decisions of this 
Court, In Veeranan Ambalam & Peria Karuppan 
Ambalam v, Annesawmi Anyar (2), where a 
hundred years’ possession was estaklished by 
the ryot, but the facts were otherwise less 
strong for him, the Court observed with 
respect to the proposition contended for in 
this case: — “There is no foundation for the 
assumption that a ryot, who is not tha 
Kudivuramdar in the technical sense of that 
word, cannot bea person having a right of 
occupancy over the land.” It was pointed out 
that ‘‘the Legislature has been careful to save 
agricultural tenancies from the immediate 
operation of section 106 of the Transfer of 
Property Act that every tenant, in the 
absence of a contractto the contrary, should 
be presumed to bea tenant from year to year,” 
With regard to agricultural tenancies, the 
Court observed: —" Whether the presumption 
of a tenancy from year to year will be drawn 
in any particular case will depend on the 
length of possession of the tenant, the 
presence or absence of variation in the rate 
of rent, the manner in which the tenant has 
been dealing with the land and other 
circumstances in the case.” It is not 
contended that there is any statutory rule 
that a ryot holding under a pattudar isa 
tenant from year to year; nor is it argued 
that the grant of a patiah by the 
Government could have the effect of destroy- 
ing any occupancy rights that may exist at 
the time of the grant. The only legitimate 
basis for the presumption of a tenancy from 


‘year to year must be that in ryotwari tracts 


only mzrusdaos and ne others cultivating the 
lands had any permanent rights in the lands 


382 


INDIAN OASES. 


[1913 


i VENEATAOHALA GOUNDAN V. BANGARATNAM ATYAR, 


cultivated by them according to custom, It 
‘does not appear in what year the mirusdars 


of this village were first granted a prttah;- 


‘but it may be assumed, for the purp ses of 
this judgment, that they were recognised by 
the Government as mirasdars and given 
paltah early in the beginning of the last 
century. But it cannot be assumed that 
they were then the actual cultivators of the 
Jand and thatthe defendants or their pre- 
‘decessors-in-title were not the cultivators 
‘then. On the other hand, it is unlikely that 
the mirusdars, who were Brahmins, were 
carrying on the cultivation themselves. It 
is admitted at any rate that the samudayam 
Janda were not brought under cultivation by 
the mirasdars. The plaintiff was even 
‘unable to state what Jands each of the defend- 
ants in the suits was in possession of, It 
ia a well-known fact that in several Districts 
the right in land was often shared iu this 
vountry among several persons. In Krishna- 
sami Pillai v. Varadaraja Ayyangar(5), which 
came up from the Tanjore District, Turner, C. 
J., observed that “the circamstances of the 
several Provinces of the Peninsula and, indeed, 
of Districts within Provinces have so greatly 
varied that it would be unreasonable to 
expect to find now-a-daysuniformity in the 
Customary Law regulating the relations 
of landlord and tenant, if ab any time ib 
existed.’ As pointed out by him, the 
right claimed by the ryots must depend 
on ithe Customary Law applicable io 
tbe relation between mirasdais and 
cultivating ryoé in the particular District or 
part of the District in question. The relations 
between mirasdars and the cultivators were 
not the same in all Districts. In Chingleput, 
there were two classes of payckaris, 
according to Mr. Place, the Collector, the 
resident payakari, who had a life-estate in his 
holding and was entitleld to transmit it to his 
heirs, and the outsider payakari who was 
brought in by the mérasdars to cultivate for 
want of a aufiicient number of village 
pryakarts. The former elass is compared by 
him to copyholders in England, who have a 
hereditary right of ocenpancy, but who were 
not recognised in former times to have the 
right to alienate their land, the feadal lord 
having the right of reversion in case a 


(5) 5 M. 845. 


copyholder was not able to cultivate. A 
similar distinotion is recognised in the Tavjore 
District in Krishnasamd Pallai v. Varadaraja, 
Aiy ngor (5) between twoclasses of cultivators, 
the ulcudies or resident cultivators and 
the non resident cultivators, the puatu- 
dies. The word ‘purakud?,’ was often 
applied to both classes of cultivators 
and the uge of the word would not by itself 
denote the absence- of occupancy right, see 
page 315. Turner, C. J., points out that a 
non-resident cultivator might, by permanent 
residence, acquire the status ofan ulkudi. The 
learned Judge goes on to say: ‘What length 
of time was required to effect this change in 
the status of the cultivator has never 


been accurately ascertained. In Upper 
India, it was assumed to be twelve 
years, a term adopted possibly from 


the lim'tation law, and it may be thah 
the superior ‘right was acquired not by 
prescription but by residence coupled with 
an avowed intention that it should be 
permanent aud by the acceptance of the 
tenant by the land-holder on the footing 


of a permanent tenant.” It is also 
pointed ont “that the wltudd’s right 
rarely extended to a power of sale, though 


this was not altogether unknown where the 
cultivator had by the expenditure of his own 
money made important improvements in 
his holding.” The opinions of Mr. Harris, 
Colonel Blackburn and Mr. Wallace refer- 
red to in the judgment show that the 
cultivators or guraludies often had the 
right of permanent occupancy in their lands. 
In a report to the Tarjore Committee, dated 
the 9th May 1804, Mr. Harris observed: “In 
every country and in every profession, it is 
usual for the master to find his stock and 
for his servants to do tbe work; butin 
Tanjore and in agriculture the servants do 
the work and find the stock too......... Tn 
Tonjore the name of purakudi signifies 
indeed those to whom land is relirqu’shed, 
but this ig the ordinary and settled state of 
the Province.” See pages 490 and 491 of 
the Appendix to the Fifth Report, Madras 
Presidency. The object of rzotwarz sete 
tlement, no doubt, was, as pointed ont at 
page 6lof the Fifth Roport, “to enter into 
direct engagements with every ryot or 
cultivator situated within its boundaries for 
the revenue he was to pay on account of the 
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land he occupied.” But this policy was by 
no means carried out in all cases. It was 
found more easy to collect the revenue from 
‘the head inhabitants ofa village than from 
‘every individual caltivator, After some 
„experience, it was decided t> revert to the 
system of village Settlements, that is, set- 
tlementa with the villagers as a body for 
all the land in the village. See page 104 of 
the report. This reversion was first carried 
‘out in the District of Tanjore in consequence 
‘of the recommendation of a Committee which 
‘had been appointed to investigate the 
revenue affairs of that District and the 
principle on which the land assessment had 
‘been formed. A triennial Settlement was 
entered into in 1807 according to the instruc- 
tions given by Government. The Settlement 
was made with the miras?ars or if they were 
unwilling with the puratudies, The purakudi 
always gota definite share in the produca. 
There can be absolutely no doubt that with 
whomsoever the Settlement may have been 
made by the Government, it had no intention 
whatever to affectthe existing right of any class 
of persons. [f the ryots cultivating under the 
mirasdurs had permanent rights in the land, 
they Gertaicly remained unaffected by the 
fact that the patta was granted by the Goverr- 
ment to the mirasdars, The seitlement 
with mirasdars had no doubt the effect of 
gradually destroying the rights of cultivating 
ryots. This would generally happen where 
pattadar himself was a small holder able to 
cultivate the land himself and interested in 
getting as much ont of it as possible, 
But if the mirasdar was a large holder, 
he might not interfere with the 
cultivators. The same might be the result 
if the land was held in common by a number 
of mirasdirs with a body of ryots cultivating 
under them, In this very village it appears 
that the wetlands were divided between 
the mirasdare long ago, who got individual 
pattahs for their holdings, There is no 
trace of any occupancy right with res- 
pecs to those lands in the cultivators, 
The somuduvyam land, on the other hand, was 
held in common, and it is admitted that 
the cultivators were never disturbed, but 
were left to bring the land under cultivation 
and to improve it with their own money and 
were not interfered with when they alienated 
their holdings, In these ciroumstances, there 


is no reason for the presumption that the ryote 
ever agreed to cultivate as tenants from 
year to year. In reality, it is a mistake 
to ageme that they ever agreed to bold 
as tenants of the mirastars in the 
proper sense of the word ‘tenants.’ As 
pointed out already, there is no evidence tl at 
they entered on the land as tenants; nor is 
there any that they at any time agreed to 
hold in that capacity. In Venkatenaras¢mha 
Naidu v. Dandamudi Kotayya (6), it waa 
pointed ont that “there is absolutely no 
ground for Jayirg down that the rights of 
ryots in zemindarts invariably or even genere 
ally had their crigin in express or implied 
grants made by the xemindar. The view 
that in the large majority of instances it 
originated otherwise, is the one most in 
accord with the history of agricultural land- 
holding in this country.” This observation 
would be equally true with regard to ryotwure 
villages in some places. If a presumption 
can be drawn with respect to any land that 
the ryot has ro permanent occupancy ight, 
that must be on the ground that the custom. 
ary mode of holding in the District or place 
where the land is situate would justify such 
presumption, and not on the ground that the 
Government granted a pattah to the miras- 
dar. In Kittin Hegadthd v. Channamma 
Sheltatht (7), it was held by this Court that 
in the District of South Canara, where both 
mulgent and chalgent holdings are common, 
a landlord is not entitled to the presump- 
tion that a ryot in possession of his land is a 
chalgent and not a muilgent holder. The 
observations in Oheekait Zemindar v. Rana- 
sooru Dhora (1) referred to by the District 
Judge do not support hia view. Shephard, 
J. referred to an admission cf the Advocate» 
General, who appeared for the zemindor in 
that case, that the presumption of occupancy 
right would arise far more readily in the case 
of a eemindart tenant than in that of a 
tenant holding under a Government ryot. 
Subramania Aiyar, J., distingnished between 
the cases of a yot holding under a semindar 
and one holding under a ryotwurt potf:dur, 
and referred to the observations of Ocllins, 
C.J. and Muthuswami Iyer, J., in Ohid imbaran 
Pillat v. Thiruvengadathiengar (8), where 


- (6) 20 M. 299; 7 M. L. J. 251. 


(7) 80 M. 528, 
(8) 7 M. L. J. 1. 
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those learned Judges observed that in a taraf 
village in Tanjore, “tha claim of an ocou- 
pancy right ag overriding the proprietors’ 
right to cultivate his own land is of a special 
character, aud as fuch, itis one which the 
party seeking to derogate from the ordinary 
incidents of property is bound to estab- 
lish’? Subramania Aiyar, J. under- 
stood the view taken in Chidambura Pillai v. 
Thiruvengadathiengar (8) to be based on the 
ground that permanent holdings under ryot- 
wart proprietors were unuenal and excep- 
tional. There is nothing in the observations 
above cited to warrant the opinion that in the 
case of every ryotwarz village there is neces. 
sarily a presumption that a ryot holding 
under a mtrasdar has no occupancy right. 
Ohidambara Pillai v. Thirucengadathiengar (8) 
itself really does not warrant any sach 
jafereuce. There’ were various facts in that 
case which justified the presumption against 
the existence of an occupancy right in the 
ryots. There were various leases executed by 
them for terms of years in which they pro- 
mised to quit the land at the end of the 
terme; the rents paid varied from time to 
time; it was admitted that the rors had no 
right in the topes and house sites in the 
village; there was no evidence of immemorial 
occupation. In the circumstances, the pre- 
sumption against occupancy right was 
certainly justified, as also the observation to 
which our attention was drawn that the con- 
tention that mere length of enjoyment in the 
capacity of tenants or purakudies trrespestive 
of other circumstances is pima facie proof of 
occupancy right cannot be sapported. [b was 
the other circumstances, already referred to, 
that, the Court held, made it right that a 
presumption of oscupancy right should not 
be made from mere length of possession. On 
the other hand in Krishnasimi v. Vuradaraja 
aud Varadaraja V. Venkatachals (5), seventy 
yeara’ possession was considered sufficient to 
justify a presamption in favour of occupancy 
right. Reference was made on behalf of the 
respondent to two other cases, Seshamma 
Shettati v. Ohetkaya Hegade (9) and Ranga- 
sami Reddi v. Gnana Sambandha Pandara 
Sannadhi (10). The former case has really 
no bearing on the question. The defend- 
ants there set up not a permanent right 


wv. 
(9) 26 M. 507; 12 M. L. J. 119. 
(10) 22 M. 264, 


as occupants of ihe land but a permanent 


lease-hold right under the landholder, 
it being admitted that they cama into 
possession under him. ‘The onus of 


proving the permanent lease wee held to 
lis on them. In Runigsrnt Redi v. Grena 
Sambandha Fandara Sannadhi (10), ib does 
nob appear that any immemorial possession 
was shown by the ryots, Moore, d.. 
referred to the observation already mantioned 
in Ohidambara Billat v. Thiruvengaduthieng ir 
(8), but that observation, as already pointed 
out, was made with respect to strong -facts 
appearing against the ryofs there. In the 
present case, there is hardly-a single cir- 
enmstance in the plaintiff's favour except 
the bare fact that he is the pattadur of the 
land. We see no reason to depart from the 
ruling of Veerana Ambalamand Peria Karuppan 
Ambalum v. Annasimi Atyar (2), that this 
by itrelf is not sufficient to entitle the 
appellanta to a presumption that the defend. 
ants either originally came in as tenants 
from year to year under the mirasdar or 
subsequently agreed to hold as such. The 
plaintiff has made no attempt to prove that 
the customary mode of landholding in the 
particular tract of country where the village 
is situated would jastify sich a presumption, 
On the other hand, there can be no doubt 
thai purakudies with occupancy rights were 
by no means uncommon in the District 
where the- lands in question are situated. 
There ig no reason why the ordinary rule 
that a person, who wants to eject another 
from land of which he is in possession, 
must prove that the occupant came into 
possession as hie tenant under a contract 
which entitles him to eject. See Venkata- 
charlu v. Kandappa (11). The fact that the 
defendants brought the lands in the village 
under cultivation and spent their own money 
in making improvements without’ any help 
from the mérasdars is of the greatest 
possible weight against the respondent. 


It is perhaps necessary to refer to the 
argument based on the circumstance that 
in a large number of cases the ryots alienated 
only their wells and that in some other 
cases they merely alienated the right to 
cultivate as subsidiary to their wells and did 
not purport to alienate the laud itself. It 


(11) 15 M. 98. 
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will be noticed from what has been already 
“stated that ryofs holding under mirasd rs, 
~ thongh entitled to hereditary. occupancy, 
were formerly -held not to have the right to 
alierate the land. The right of alienation 
is of comparatively modern growth in the 
case of ryots. Mr. Place, in distinguishing 
between the mirasdars and poyakaris in 
the Chingleput District, spexks of the rights 
of mirosidars-as rights in the land itself and 
the rights of the pryakar’s asin the right 
cf cultivating the land The mirosi right 
was the highest richtin the land. See 
Appendix to the Fifth Report, Madras 
Presidency, page 303. Thia is a sufficient 
explanation of the absence of any reference 
to the land in some of the alierationa and 
of the rights of cultivation alone being 
transferred in other cases. On the other 
hand, the land itself was transferred in some 
instances. We have in this case all the 
characteristics of a permanént right of | 
occupancy in the defendants and hardly a 
single cireamstance in favour of the plain- 
tiffs right to eject. We hold ‘that the 
mere fact of the plaintiff being the pattadar 
dees not entitle bim to any presumption 
in his favour and we also hold that, even 
if that fact could be of any use to him, the 
various circumstances proved, unrebutted by 
anything in the plaintiff’s favour, necessarily 
raise a presumption that the defendants 
have occupancy rights. We do not think 
any distinction oan be drawn between the 
garden lands and the dry lands in the 
defendants’ occupation. In the case of both, 
the reclamation of waste was made by the 
‘ryots and they have held the land always 
at a uniform rate of rent. The absence of 
any alienation with regard to the dry lands 
-cannot be regarded as a circumstance against 
‘them, as it is admitted that the lands are 
of a poor quality and would probably, there-- 
-fore, not attract purchasers. The question 
of pasture lands remains to be considered. 
They have not been brought under gul- 
tivation by the defendants. The plaintiff as 
puttudar is entitled to bring waste lands 
included in his patévk under the plough. Itb 
does not appear that the defendants have 
- exercised any right of enjoyment over them 
whieh would jos:ify us in holdiug that they 
bave ocoupaucy rights in them, 
We are, therefore, of opinion that the decree 
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for ejectmant must be confirmed with regard 
to the pasture lands. The claim for reat 
has been settled by agreement between the 
parties. Wa modify the decrees of the 
Sourts below by giving the plaintiff a deoree 
for the pasture lands only spec'fisd in the 
fiiding of the District Judge and dismiss 
the suit with respect to the dry and gardan 
landa. The decrees, in so far as they rela‘e 
tothe rent, wiil stand so far as the appellants 
are concerned, Both sides will have pro- 
portionate costs throughout. 
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Registration Act ‘XVI of 1998), s3. 23,49, 58, 59 ~ 
Registration Act (LIL of 1877), 8 Wi — In accordin-e 
witr the provisions of this Act’ --R istration be wrong 
ojise ~Error in procedure—Bstuysel ~" R2zestrstion,” 
meanins and object of, 

Registration inclu les tho gattiiz mils and the 
making ap of certain end orsumauts, migiug tas cev- 
titiete of registration aud the oopying ot dosa nsucs 
in the register book and the filing of sue mip or plan, 
in Book No |. The substantial portion is com pieve 
witi rhe miking of tae certifisate of registration 

When a document has been accepted for regisuratio 1 
its improper avceptancs 01 the groial of its naving 
been presented by the wrung persun or to the wrong 
office i3 not a defect of an e3seatini casracter afcor 
the Registrar has satished himself of tue da» exavue 
tion of the document and made the ea lorsamunt re* 
quired by sections 63 aud 59, 

Registration is an act of the Registrar, and 
being an act of an administrative churactuc, any 
error committed by him may bo regardedag an 
error of procedure. Tho primiry object of re. 
gistrationis ts check forgery and to provido good 
evidence of the genuineness of written instrameats 
and not to give information to titel parties. afl 
errors ofa Registrar necessarily antece leng to rotis- 
tration aro to bo regarded as errors of provsuure 

Tho certificate is gunerally couciusite 01 619 Character 
of the instrament asa registered ous alchouga the 
registration m ty be set aside by apsrusriite proceeds 
ings in case of fraud. The wrong avwptvne> ot » 
dosa nant for registration snould nas oa rasirded as 
invalidating the registrasion, ia tie absenua of aa 
espress nullifying claaze or ab any rate a proaibition 
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of registration except where the property to which 
the document relates 's within the registration area 
of the officer and of any clause m -king it a condition 
precedent to rezistcatiun that the property should be 
withia the registration area. è 

“In accordance with the provisions “of this Act 
in section £9 of the Registration Act, refers only to 
sections relating to procedure on admitting to 


registration, that is, sections 59 to 61, and not to 
admission to registration. 


It wouid be inequitable if a person, who gets a 
document registered by the wrong registering officer 
and delivers it as valid instrument to one who may have 
nothing to do with the registration, should afterwards 
be entitled to impeach its validity. Where the juris- 
dictioa of an officer depends on certain facts and the 
ascertuinment of those facts is primarily the duty 
of cne of the parties, there seems to be no reason 
why he should not ba held to be estopped from deny- 
ing these facts as against one who derives his title 
from him. No principle of public policy is violated 
by applying the rule of estoppel in such a case, 

Appeal against the decree of District 
Court of Ramnad, in Appeal Suit No. 256 
of 1911, preferred against“ that of the 
Court of the ‘Temporary Subordinate 
Judge of Ramnad, in Original Suit No. 37 
of 110. 


Mr. T. R. Ramachandra Iyer, for the 
Appellants, : 


Mr. ©. V. Anantakrishna Iyer, for the 
‘Respondent. 


JUDGMENT.—The important question 
of law argued in this secund appeal is 
whether the hypothecation bond, on which 
the plaintiff instituted the suit to recover 
‘the amount due thereon, is invalid in law 
and inadmissible in evidence on the ground 
that its registration by the Sub. Registrar 
of Devakota was illegal. The document 
was executed by the first defendant to 
one Palaniappa Chetti. The plaintiff is 
the assignee of the bond from Palaniappa 
Chetti, and the 2nd and 8rd defendants 
are the step-brothers of the lst defendant 
.and members of an undivided Hinda family, 
of which the Ist defendant is the manager. 
The mortgaged property is situated in the 
village of Alagapuri. The detendants’ 
contention is that Alagapuri is a hamlet 
of Kallangodi attached to the Tirupattur 
Registration Office. It is clear, however, 
that it was sometimes regarded by the 
people of the place as a hamlet of Kandanar 
attached to the Devakota Registration 
District. The Subordinate Judge who tried 
the suit observes that decuments relating 
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to Alagapuri were sometimes registered at 
the Tizupattur office [Exhibit IIE series] 
and at other times at the Devakota offi2>, 
He examined the documents containing 
the hiatory of both the offiess, Exhibits 
IA and Fl. The latter document shows 
Alagapari as a village attached to Kanda- 
nur, though the correctness of the state- 
ment is said to have been held in doubt, 
Exhibit IA, on the other hand, shows 
Alagapuri as attached to Kallanzudi. 
There is apparently nothing more oa the 
record to show whether Alagipuriisin reality | 
a village attached to Kallangudi or to Kan- 
danur. The Subordinate Judge observes 
that the parties resident in and about 
the locality have been somatimes treating 
Alagapuri as attached to Kuillangudi and 
sometimes as attached to Kandanur. His 
finding is that the village ig in reality 
attached to Kallangudi. The District Judge 
on appeal recorded no finding on the 
qnestion, althongh it was raised in the 
memorandum of appeal by the plaintiff, 
apparently because the Judge considered 
it unnecessary to do so, as he was of 
opinion that the registration of the docn- 
ment could not be impeached .as invalid 
even ifthe village was really attached to 
Kallangudi. On the evidenceon record, we 
do not think that the defendants, on whom 
the onus lies, have suceseded in establishing 
affirmatively that‘Alagapuri is not attached 
to Kandanur. The arguments before us, 
however, have proceeded on the, assumption 
that the Subordinate Judge’s finding was 
correct, and we consider it desirable to 
deal with the question whether the re- 
gistration ofthe document is invalid on 
that finding. 


The Subordinate Judge decided the ques- 
tion in the affirmative, and the District 
Judge in the negative. Mr, Anantakrishna 
Aiyar, the learned Vakil for the respond- 
ent, contends, firs‘, that the registration 
of a document in the wrong Sub- Registry 
office does not render the registration 
invalid; and secondly, that, as it was the 
lst defendant who presented the document 
for registration, it is not open to him and 
to the 2nd and 3rd defendants, who are 
bound by his act, to set up the invalidity 
of the registration on that ground. Mr. 
T. R. Ramachandra Aiyar, the learned Vakil 


Vol. XX} 
VEERAPPA CHETTY V. KADIRESAN CHETTY, 


for the appellant, contends, on the other 
hand, that the Sub-Registrar of Devakota 
had no jurisdiction to register a doenment 
relating to property not situated within the 
limits of the Sub Registrar’s «office and the 
registration war, therefore, void, The question 
has not formed the subject of decision 
either in this Court or in the Bombay 
High Court. Conflicting views have been 
held both in the Calcutta and Allahabad 
High Courts, The point is one of great 
importance and requires careful considera- 
tion. : 

It will be desirable in the first instance 

, 10 refer to the sections of the Registration 
Act, XVI of 1908, bearing on the question. 
Section 49 enacts that “no decument 
required -by section 17 to be registered” 
and a mortgage of Rs. 100 and upwards 
is such a document) “ shall : 

(a) affect any immoveable property com- 
prised therein or... eee en 

(c) be received as evidence of any transe 
action affecting such property unless it has 
been registered’, 

Exhibit. A, the mortgage-deed in question, 
was executed and registered in 1£96, The 
correspording section of the Registration 
Act IH of 1877, which was then in force, 
contained the additional words “in accord- 
ance with the provisions of the Act” after 
“registered”, ` 

Now, first, what is the meaning of the 
word “iegistered” ? The ‘statute refers to 
various stages which have to be completed 
beftre a document becomes a registered 
j: strument, Section 25 provides that, when 
the registering « fficer has satisfied himself 
that a document has beeu executed by the 
persons purporting to execute it, he “shall 
register the decument as directed in seations 
58 to 61 inclusive.” Registration, there- 
fore, consists 
sections 68 to 61. Section 58 requires the 
Registering Officer to get endorsed on the 
dicument the signature and addition of 
the executant cr of his representative or 
assign or sgent and the signature and 
addition uf every person examined to prove 
ihe identity of the executants or the exe- 
cution of the dceument by the party 
concerned, The cflicer is also to endorse on 
the document any raymené of money or 
delivery of goods made in his presence in 
referencte to the execution of the document 
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and any admission of receipt of considera. 
tion made in his presencs. Section 59 
requires. him to affix the date and his 
siguature to the endorsements made under 


the previous section and to the endorsement 


directed to be made by section 52 of the 
day, hour and place of presentation of the 
document for registration and the signature 
of the person presenting it. Section 60 
provides that the officer should endorse a 
certificate containing the word “registered” 
together with the number and page of the 
book in which the document has been 
copied after the provisions of sections 34, 
35, 58 and 59 have been complied with 
and he is then to sign, seal and date the certi« 
ficate. Jt may be noted that sections 34 
and 85 refer to obtaining proof of the 
execution of the document. Section 61 
directs that the endorsements and certificate 
referred to in sections 59 and 60 shall 
be copied into the margin of the appro 
priate register book and that the copy of the 
map or plan,if any, mentioned in section 
21 shall be filed in Book No. J. Tha 
section proceeds tosay that “The registras 
tion of the document shall thereupon ba 
deemed complete.” 

Briefly then, registration includes the 
getting made and the making of certain 
endorsements, making the certificate of res 
gistration and. the copying of the documents 
in the register book and the filing of the 
map or plan, if any, in Book No. 1. The sabe 
stantial portion is apparently complete with 
the making of the certificate of registration. . 
It is theseacts that section 49 prescribes'shoold 
have taken place with reference to the 
document before it can affect any ims« 
moveable property to which it relatea or 
be received in evidence. It will be noted 
that section €0 lays down that the certificate 
of registration can be made only after the 
execution of the document has been proved. 
No other requisite is laid down in that 
section beyond the making of the endorse» 
menis referred to in sections 58 and 59. 
Section 19, however, provides that, if æ 
dccument presented for registration ig 
wiitten in a language which the registering 
cficer does not understand and is not 
commonly used in the District, he shall 
refuse to register the document unless it be 
accompanied by a true translation into a 


- language commonly used in the District and 
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also by a true copy. Section £4 again 
provides that no document can be registered 
nrl-ss the executants appear before the 
Registerirg Officer within the time allowed 
» for presentation under the Act, after which 
he is under section 35 to satisfy himself 
about their identity and the fact of exeen- 
tion by the executant. Sections 75 and 77 
further provide for the registration within 
thirty days cf document, the registration 
of which has been first refused but is 
afterwards directed after an inquiry by 
the Registrar, 
visiorg in the Act which affirmatively lay 
down any conditions to be satisfied before 
the registration of a derument is made or 
negatively restrict the Registering Officer’s 
power to register. Before a documeut can 
be admitted to registration, it has ro be 
presented for the purpæe and accepted for 
registration by the Registering Officer. The 
Act contains provisions as to who may 
present a documént for registration, about 
the time of presentation and the place where 
jt should be presented, Sections 82 and 
83 refer to the first of these matters ; 
nections £3 to 27 tothe second ;and seo- 
tions £8 and 31 to the last. The phraseology 
«employed is rot the samein each of these 
cases, With respect to the Ist and drd 
matters, the provision is “every document 
to be registered shall be presented” by the 
person named in the Act and “every 
document shall be presented for registration 
in the cfice” of a particular offcer. With 
yegard tothe time of presentation, however, 
the language is “ro document shall be 
‘accepted for registration” unless presented 
within the pericd prescribed. There sare 
also provisions relating to the description 
of jimmoveable property dealt with in an 
instrument presented for registration. Bec- 
tion 21 provide—No non-testamentary 
document relating to immoveable property 
shall te cccepted for registration unless it 
ccntaing a description of srch property 
sufficient to. identify the same.” The kind 
of description to be given is then set out 
‘jn that section and in section £2, It is 
not clear whether there is any difference 
jn the effect to be given to the difference of 
the phraseology employed in these sections. 
Although section 23 refers primarily to 
the time of presentation, it provides “no 
document, ,.,..... shall be accepted for ree 
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gistration unless presented for that purpose 
to the porer cficer within four months 
from the date of its execution.’ It is, 
therefore, arguable that, notwithstanding 
the form of language adopted in section 28 
of an affirmative prescription instead of a 
prohibition inthe negative form, there is 
no difference in meaning in conseqience of 
presentation to tha proper offiser beiag 
required in section 23. However that may 
be, the presentation and acceptanca are 
matters antecedent to the registration of 
the docament, which its:lf consists in doing 
the acta referred to in sections 58to 61. 
Section 60, which lays down the condition 
to bə satisfied before the certificate of 
registration is made, does not require that 
the arvodition laid down in sec ions 23 to 
27,23 to 3L and 32 and 33 should have 
been complied with; and this is remark- 
able, as it does require that the condi- 
tions mentioned in sections 34 and 35 
referring to the proper exscation of the 
document should have been satisfied. The 
appellant comtends that this is imma» 
terial, because it must be taken that the 
Ragis‘ecing O Ber haa no jarisdision t9 
register a document which has not been 
properly presented and propeily accapted. 
We do not think this is a satisfactory ar- 
gument, us the Lagislature might well have 
required compliance with the ssciims, re- 
lating to those matters of which they were 
considered essential conditions tv make 
the registration valid. Claus» 2 of section 


.60 aays that the certifisate of registration 


endorsed on the document shall “be ad- 
missible for the purpose of proving that 
the ducument has been duly registered in 
manner provided by this Act.” This makes’ 
the omission of the matters above referred 
to and the insertion only of the provisions 
of sections 34, 35, 53 and 59 in olause (1), of 
sec'ion 60 sigaficant. Is is a justifivble 
inference that, when a -document has been 
accepted for registration, its improper 
acceptance on the grounl of its having 
been presented by the wrong person or to 
the wrong office is not a defect of an 
essential character, after the Registrar has 
satisfied himselt of the due. exscation of {bo 
dosoment and made the endorsemeta 
required hy sections 58 and .59. Section 8/ 
provides:;—‘“Nothing done ia good fateh 
pursuant to this.Act by soy Registering 
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“Officer ehall be deemed iuvalid merely by 
reason of any defect in hia appointment or 
procedure,” Registration ia an act of the 
Registrar, and being an act of administrative 
character, any error committed by him may 
be regarded asan error of procedare. The 
section may not be suficient to validate an 
acs of registration’ violating any express 


provision of the Act prohibiting it in cer- 


tain circamstances or any conditions ex- 
presely laid down as necessary before the 
act can be done; but there is no reason 
why it should not cover any defect where 
there is nothing in the Act indicaing that 
it ia regarded ar of a radical character 
making the registration ineffective, This 
‘aonelusion seems to be reasonab:e if we 
have regard to the primary object of re- 
gistration, which is to check forgery and 
provide god evidence of the geuaiveness of 
written instruments. See Alat meler Mitelell 
v, Mathura Dus (1) and the judgment of 
Pigot, J, in Buri Nuth Tewirt v. Sheo Sahoy 
Bhagut (2). It is also in accordance with 
the view taken by the Judicial Committee 
of the Privy Council in Nuh Mukhun Lill 
Panday v. sah Komdun Lall (8). In that 
case, tre document in question was presented 
in time for registration. The Registering 
"Officer registered it, though the execatant 
did not admib execution, the «fiizer having 
satisfied himself of the genuineness of a 
‘document otherwise. The question was 
‘yaised whether the registration wss valid. 
It was nor nevessary to decide it, as the 
document was again subseqiently registered 
after the exeeutant had admitted his ex-cution. 
Act XX of 1826 did not require that the 
admission of execution should be made 
‘within any particular time, as section 34 
apparently does now. The second regis- 
tration was, therefore, valid; but the obser- 
vations of 
the judgment of the Committee, on the Act 
are of the greatest importance. Hig 
Lordship chserved: “There are no words 
in section 86” (eorrerponding to the pre- 
„sent seotion 35) “declaring that the regis. 
tration of a deed shall be nnll and void, if 
made without the appearances of the per- 
sons who executed i; and it is very 


(1) 8A. Gat p 12:12 L A. 180, 
(2) 180. B56 iF. B). ; 
(3) 21, A. 210; 15 B. L. R, 228; 24 W. R. 75. 
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doubtfal whether the words of that aor. 
tion are not morely directory to the Rezis- 
tering OSigar for the banefis of the purciag 
to the deed, and whether his acting, witte 
out the appearanca of. the parties anl 
upon evidence, instead of the admission 
of the parties of the oexecation dt, 
was more than a daefecs in procalira 
within the meaning of sastion 83," fOor- 
responding to section 87 in the present 
Ac]. ‘Again, it is not clear that the 
words ‘unless it shall have been register- 
əl in aecordance with the provisions of 
this Act’? in section 43, are not, especially 
as regards strangera to the del, eonfiisl 
ta the procedure on ‘admittinz to registratio 1 
(that ia, sections 58 to 61 in the presant 
Ac’) without referenca to any matters of 
procadare prior to registration, or to tha 
provisions of sactions 19, 2l or 35 of tha 
Act, or rather provisions of a similar 
nature. Ia considering tha effect to bə 
given to section 49, that section mat ba 
realia conjunction with section §3, anl 
with the words of the heading of paragriph 
10, ‘Of the effects of registration and non- 


registration.’ ” His Lordship hell ib nis 
reasonable to suppose that it was tha 
intention of the legislature that every 


registration of a deed shoull bə nall ant 
void by reason of 8 non-oomolianca with 
the provisions of sections 19 to 21 or 33 or 
other similar provisions; bat that the 
Legislature intended that sach errors or 
defecta shoald be classed under the genaril 
words ‘defect in procedure’ in section 83 
of the Act, so that innorenb and ignorant 
persons should not be deprived of their 
property through any error or inadvertencs 
ofa public offica on whom thsy wonll 
naturally place reliancs. It appears to ba 
claar that ia the opinion of the Privy Council, 
even the absenco of the admission of 
execution byaparty toan instrumont wis 
not a radical defect and all errors of tho 
Registe-ing OH ser antesedont to raziatratiny 
are to ba regarded as errors of pranaja, 
The accep'ance of a doeramint for regigry- 
tion js an act of the Registering OG ssr, and 
is ig unreasomable, as obsarved by thaic 
Lordships, that innocent anl ignorit pr- 
sons shall bə deprived of their propsrtz 
through his error or inadvertence. It is 
urged by Mr. Ramachandra Aiyar that if 
document is registered in the wrong offize, 
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third parties will not be able to obtain 
knowledge of the transiction by inspor- 
tion of the registration books in the office 
to which the loous of the property is really 
‘attached, and that one of tke important 
objects of registration would be thereby de- 
feated. There is, no doubt, force in this con- 
tention. Section 57 of 
parties to inspect the registration Books 1 
and 2, Book 1 being the register of documents 
relating to immoveable property, but, on 
‘the other hand, it is a greater hardship 
that a party should find himself deprivad 
of property by an officer wrongly receiving 
a docament for registration when the pro- 
perty is not within his District, and some 
years, it may be, after the document was 
registered; after all, the primary object of 
registration is not to give information to 
third parties of transactions affecting im- 
moveable property. In Hogland, the mere 
fact of registration of a deed is nob equiva: 
lent to notice of the same on the part of 
subsequent purchasers or mortgagees, 
[Gould v. Drummelt (4), Ford v. Waite (5); 
De Winton v. The Myor etc. of Brecon (6)). 
This Court and the Calcatta High Court 
have adopted the same view. Shan Maun 
Mull v. Madras Building: Comniny (7); Joshua 
y. Aliance Bank of Simla (8); Inderdowan 
Pershad v. Gobind Lall Ohowdhry (9); Préo- 
nath Ohattopadhya v. Ashutosh Ghose (10), 
although the Bombay and Allehabad High 
Courts have adopted a different view. More- 
over, as pointed ont by the Privy Qouncil in 
Sah Makhan Lall Panday v. Sah Koondun 
Lall (8), if the Registering Officer accepts a 
document and registers it, innocent persons 
may not discover the mistake until it is too 
late to rectify it. It is also doubtful whether 
a document, which has once been registered 
in a wrong registration office, can again be 
presented for registration in the right off że. 
Besides, the original party to the document 
may have parted with his right to others, 
and itis unreasonable that they should ba 


required to see whether every document of 
(4) 2 Eq. 609: 35 D. J. Ch. 794; 12 Jur. (x. s) 614; 
14 L. T. 881; 14 W. R. 1C03. 
(5) 16 Beav. 120; 61 Eng. Rep. 723:93 R. R. 55. 
(6) 26 Beav. 5:83 at p. 535; 5 Jur. (N. s.) 882; 28 TL. 
T. Ch. 609: 53 Eng. Rep. 1094; 33 L. T. (0. 8.) 298; 
23 R. R. 229. 
(7) 15 M. 268 at p. 275. 
(8) 22 0. 185. 
(9) 23 C. 790. 
(10) 27 G. 358; 4 C. W. N. 420, 
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title which they obtain was registered in the 
proper registration offixa. In Muriımmaid 
Eww v. Birj [iil (11), the Privy Council, 
epeaking through Ser M mtague E. Smith, 
approved of the observitions already q ited 
from Sah Mu'thun Gill Pandy v. Sth 
Roondun Lall (3). Their Lordships observed: 
“No irjstice is done by admitting a deed to 
registration, becvuse ‘the effect is no more 
than to satisfy an onerous c:ndition bef re tha 
deed can be given in evidence; and when in evi- 
dence, it is subject to every objection that can 
be made to it precisely as if no registration had 
taken place; whereas when registration ia re. 
fused, the effect may be to deprive the party 
altogether of perfectly good rights which he 
might have under the desd bat for the 
Registrat‘on Act They point out that re- 
gistration is mainly required for the purpose 
of giving notoriety to the dead and sas: 
“Undoubtedly, it would be a most inconvenient 
rule if it were to be laid do vn generally, that - 
all Courts, upon the production of a deed 
which has a Registrar's endorsement of dua 
registration, should be called on to inquire, | 
before receiving ib in evidence, whether the 
Registrar had properly performed his daty. 
veeeseeseLf it be registered, the party who has 
presen'ed it for registration is then under 
the Act ina position which prima ficie at 
least entitles him to give the deed in evi- 
dence. 1f the registration could at any 
time, at whatever distance of time, be opened, 
parties would never know what to rely apon, 
or when they would be safe. If the Registrar 
refuses to register, there is at once a remely 
by an appeal; bat if he has registered, there 
is nothing more to bə done. Sapposing, 
indeed, the registration to be obtained by 
fraud, then the aot of registration, like all 
other acts which have been so arrived at, 
might be set aside by a proper procseding.” 
Dealing with the effect of the cartificate of 
registration under sec'ion 6) of the Act, 
their Lordsbips say: “I'he certificate is that 
which gives the document the character of a 
registered instrument, and the Act expressly 
says that that certificate shell be suffizient 
to allow of its admissibility in evidaoca,” 
Their Lordships’ view appears to be that 
the certificate is generally conclusive of the 
character of the instrument asa registered 
one, although the registration may be sut 


(11) 41. A. ICE; 1 A. 405. 
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aside by appropriate proceedings in case of 
fraud. Another decision of the Privy 
Council in Mujib-un-Nissı v. Abdur R him 
(12) was referred to for the appellant. 
There the document was presented for re- 
gistration by the executant’s Attorney after 
the principal’s death and, on the admission 
made by him of its execution by his princi- 
pal, it was registered. Their Lordships held 
that the registration was invalid. They 
observed that the Registrar disregarded not 
only section 82 but acted on the admission 
of execution by the Attorney, although see- 
tion 34 requires, in the case of a deceased, the 
admission of the representative or assign. 
Sah Makhan Lall Pantay v. Sah Koondan Lul 
(3) and Muhammad Hwiz v. Biri Lal (11) 
were distinguished on theground that ‘neither 
ease gives any countenance to the view that 
the absence of avy party legally entitled to 
present a deed for registration is a defect in 
procedure falling under section 87”. “Tt is 
clear”, their Lordships say, “that the power 
and jarisdiotion of the Registrar only come 
into play when it is invoked by some per- 
sen having a direct relation to the deed, 
16 is for those persons to consider whether 
they will or will not give to the deed the 
efficacy conferred by registration. The 
Registrar could not be held to exercise the 
jurisdic:ion conferred on him if, hearing of 
the execation of a deed, be got possession of 
it and registered it; and the same objection 
applies to his proceeding at the instigation 
of a third party, who might ba a basy 
body”. Their Lordships did not express 
any dissent from the general view of the 
Registration Act expounded by them in 
the previous cases including Majid Hossain 
v. Fazl un-Nissa (18), a case under the 
Oudh Registration Act I of 1869. When 
the execatant of a document requiring com- 
pulsory registration is dead, is remains in- 
complete and his representative alone can 
complete it. Section 34 exoressly prohibits 
registration without the admission of excu- 
tion by the pirty. The decision possibly 
departs from the view in Sha Mukhun 
Lall Panday v. Sah Koondum Lall (3), that 
„the prohibition addressed to the Registeriug 
Oeer does not make the registration when 
made by him invalid as against the partier; 
(12) 23 A. 233; 28 I. A. 16; 5 C. W. N. 177; 11 M. 


L. J. 58:3 Bom. L. R. 154. 
(18) 16 C. 468; 16 1. A. 19. 
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but it has no application to acase where 
there ia no such prohibition contained in tha 
Act. In Maxwell on the Interpretation of 
Statutes, the following rales are extracted 
from the case law on the subject for deciding 
what should be regarded as the consequenca 
of non-compliance with a statutory require- 
ment that something shall be done ina 
particular manner or form withont expressly 
declaring what shall be the consequence of 
non-complianca, pages 554 to £75 (43h 
edizion). 

(1) Where the whole aim and object of 
the Legislature will be plainly defeated if 
the command to doa thing ina particular 
manner did not imply a prohibition to do it 
in any other, the prohibition will be taken 
to be implied. . 


(2) Where compliance is made in terms 
a condition precedent to the validity or 
legality of what is done, its non-fulfilment 
will be taken to invalidate the Act. Although 
no hard and fast rule can be laid down for 
determining whether the command isto ba 
considered as a mere direction or instruction 
involving no invalidating conseqaence in 
its disregard or as imperative with an 
implied nullification for disobedience, certain 
canons of construction have been observed: — 

(1) A strong line of distinction may be 
drawn between the cases where the pres- 
criptions of the Act affect the performance of 
a daty and where they relate toa privilega 
or power. Inthe latter cise, a rigorous 
observauca of them is regarded as essen- 
tial tothe acquisition of the right or 
authority conferred. In the former 
case, the prescriptions of the statute may 
well be regarded as intended to ba directory 
only, when injastice or inconvenienca to 
others, who have no control over those exer- 
cising the duty, would result if such require- 
ments were essential or imperative. 

(3) Bnactments regulating the progadura 
in Courts seem usually tu ba imperative aul 
not merely directory. 

(4) Where the prescriptions of a atatuta 
relate to the performance of a pabio daty 
and to affect with invalidity sca deno 11 
neglecs of them would work serious general 
inconvenience or iojastica to persons who 
have no control over those entrusted with the 
duty without promoting the essential aima of 
the Legislature, they seem to be directory 
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only. In Wright v. Horton (14), the provi“ 
sions in the Companies Act of 1862 directing 
that a register shall be kept of all mortgages 
and chargea an the property of the company 
to be open to the inspection of ereditors and 
ir posing penalties on any of the company’s 
officers, who contravene them were held to be 
directory only. In Thompson v. Harvey (15), 
where no nullifying words were added to the 
disobedience of one provision of a statute, 
which were-appended to another provision, 
that fact was taken to indicate that the 
disobedience of the former clause should not 
have the effect of invalidating the act done. 
All thesa rules are in the main governed by 
considerations of convenience and justice. 
: Tested by this principle, we think there 
can be no doubt that tle wrong acceptance of 
adccument fcr registration by an officer 
should not be regarded as invalidating the 
registration in the absence of an express nulli- 
fying clause or at any rate a probibition of 
registration except where the property to 
which the document relates is within the 
registration area of the officer and of any 
clause making it a condition precedent to 
registration that the property should be 
within the registration area, The question 
may perhaps be regarded in other aapects, 
Where a statute gives a public cfficer au- 
thority todo an act under certain circum- 
stances, the actual existence of some of them 
may be a condition for the exercise of his 
jurigdiction, while the existence of other cir- 
cumstances may be left to his own decision, 
In other worda, it is within his jorisdiction 
to decide whether the latter circumstances 
exist, while the former are collateral ciroum- 
stances, the existence of which it is open to a 
Court of justice to decide or not. Thus if a 
Registering Officer decides that the document 
was executed by the party in question or that 
the person appearing before him was the 
executant, its registration cannot be impeached 
on the ground that he came toa wrong con- 
clusion on those questicns, although the 
genuineness of the document muy be called 
in questicn in a Court of justice. Similarly 
jf he decides that a person presenting a di ca- 
ment on behalf of another was an Attorney 
_authoriz-d todo so under section 33, his 
(14) 12 A. C. 871: 56 L. J. Ch. £73; £6 L. T. 782, 56 
W. R.17; 52 J 2.179, 


(15) 4 H. & N. 254; 283 L J, M. C. 163; 7 W. R. 
281 ; 118 R, R, 418, ° 
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decision would apparent!y be conclusive if 
the validity of the registration is impeached. 
Now section 71 of the Act enacts thata Sub- 
Registrar refusing to . register a document, 
except on the ground that the property ‘to 
which it relates is not situate within his Sub. 
District, should make an order of refusal, 
endorse the words ‘registration refased’ on 
the document. it will be observed that he is 
not bound to pass such an order where the 
ground of the refusal ig that the property 
in question is not sitnate within his sub- 
District. The ground for the omission of 
euch a reason in section 71 is apparently that 
his view that the property is not situate 
within his sob-Uistrict is to be conclusive, 
while other reasons for -refusal to register 
may be reviewed by an appeal. Where the 
Registering Offcer accepts a document for 
registration, there is no means provided for 
reviewing bis decision. This must be on the 
ground that, so far as registration is oon- 
cerned, his acceptance is to be regarded as 
final for the purposes of registration; and it 
cannot be impeached on the ground that he 
cnght not to have accepted the document. 
This is apparently the reason -why their 
Lordships of the Privy Cozncil held that the 
expression “in accordance with the provi- 
sions of this Act” in-section 49 of Act LU of 
1877 referred only tothe sections relating to 
procedure on admitting to registration, that 
ia, sections 59 to 61, and hot to admission ‘to 
registration, i 


Tt. is not necessary to make more than a 
brief reference to the decided cases on the 
peiot. In Hir Sahai v. Chunnt Kur (16), 
registration in the wrong office was held not 
to vitiate the registration. The same view 
was held in “ken Shunlur Sahoy v. Hirdey 
Narin Sahu (17). In Bent Mudhad Mitter 
v. Khatir Mandul (18), the contrary view was 
held. The certificate of registration was 
regarded as not conclusive of its validity. 
Where the document was presented to the 
wrong cfficer, it was regarded as leading toa 
defect of jurisdiction in him to register it. 
Soh Malhon Lali Panday v. Sah Koonden Lall 


_ (3) was d'atingoiahed on tke ground than 


there the officer kad jurisdiction to register 


(16) 4 A. 14: A. WENG; (1831) 108.” ` 
ÜT) 6 C. 25: 5 0. L, R. 194. í 
(18) 14 0. 449. < 
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the docament. Bat, as already pointed out, 
the principles expounded in thatcase go much 
further. ta Batj Nath Tewari v. Shee Sahay 
Pheaut (2°, the question was referred to a 
Fall Bench; but in the view taken by the 
learned Judges, it was unnecassary to decide 
it. The majority of them held the registra- 
tion to be invalid on the ground that the 
property dealt with the instrument was not 
properly described; while Petberam, ©. J., 
held that the description was sufficient. The 
learned Chief Jastice and Ghose, J., expressed 
their concurrence in the view propounded 
iu Beni Madhab Mitter v, Khatir Mondul (18); 
that the registration of a document by a Sab- 
Registrar, within whose District the property 
in qnestion is not situate, was invalid for want 
of jur‘ediction in the officer. O’Kinealy aad 
Macpherson, JJ., expressed no opinion on the 
question. Pigot, J.,on the other hand strongly 
expressed the view that registration in the 
wrong office did not invalidate the registra- 
tion. Ho held the provisions of section 28 to 
ba directory and not mandatory and could 
find nothing in the Act to show any in- 
tention to the contrary. He points out, 
referring to seétions 64 and 65 of the Act, 
that the Registering Officer can always find 
out, whether the property is situate within 
his Distrist, and he thinks that the matter is 
primarily one for that officer. He applies to 
the case the rule already referred to, that 
where the defect in the act is due to the neg- 
lect of a public officer, the parties affected by 
his act should not be made to suffer. He 
agreed in considering the registration invalid 
jn the particular case on the ground that the 


property was not properly deacribad because ` 


he held that that defect was dae to the 
party himself, whose duty it wasto give the 
description. It may bo observed, however, 
that it was the party who gave the description 
that impeached the validity of the registra- 
tion to the prejudice of the party in whose 
favour he executed the document, It may be 
noted that wrong description was expressly 
stated by the Privy Council in Nak Muthun 
Lall Pontay v. Sah Koondun Loll(3) to be nos 
a ground for holding the regisrration invalid. 
Ti Islar Bihi v, Jaia Siidir Ahiri (19), alo; 
insufficient description was held to invalid wte 
the registration. The entry of the document 
in the wrong registration book, a matter over 


» (9) 95 0. 845; 7 C. D. J. 149; 12 C..W. N. 316. 
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which the parties have really no control, was 
also held there to be a grourd of invalidity, 
In Parasharampant v. Rama Y-lappa(20), auch 
wrong cncry was held to be immateri:] and in 


Parsutam Das v, Raja Patesri Patah Narrin 


Singh (21), Bent Mudho “ingk v.Jag-t Singh (29), 
erroneous description of the property was held 
not tobesufficientto invalidate the registration. 
In Joginee Mohun Ohatterjee v. Bhoot Nath 
Ghosal (23), Ameer Ali, J., as a single Judge, 
followed the opinion of Petheram, ©. J., and 
Ghose, J., in Bari Nath Tewari v. Sheo Sahay 
Bhagut (2). In Narasumma v. Subbarayudu 
(24), Beat and Subramania Aiyar, JJ., were of 
opinion that the acs of registration by the Re» 
gistering Officer was sufficient to mako a docas 
ment valid and admissible in evidence between 
the parties to it, bub the absence of sufficient 
description of the property combined with 
its entry in Book LV, not relating to immove- 
able property, would entitle a third party 
bona fide purchaser to treat the registration ag 
invalid. 

It has been contended by Mr. Anantha 
krishna Aiyar that, as the question has 
arisen in this case between the parties 
to the instrument, the defect with 
regard to the office of registration ia immate. 
rial, whatever might bo its effect if the rights 
of a bonz fide purchaser were in question, 
His argument finds support in certain ob. 
servations to be found in Sheo Shunkar Sahoy 
v. Hirdey Narain Sahu (17); Skeo Dayal Mal 
v. Hri Ram (23); Narasamma v. Subbirayudu 
(24). We may also observe that, while ia 
section 4), the language is that an unregis- 
tered document shall not affect immoveabla 
property in question or ba received as evi: 
dances of a transac ion affecting avy sach pro. 
perty unless it has been registered, sections 
48 and 50, dealing with the questioa of priority 
of registered documents, use the expression 
duly registered’ with regard io them. Tho 
difference in language is noteworthy, although 
we do not wish to decide that it is intended 
to convey a difference in the meaning. Nor 
is it necessary to consiler in this case whe- 
ther any importancs should ba attached to 


(29) 4 Ind, Cas, 537; 36 B. 222; IL Bom. L, R. 
1321. ; 
(21) 18 InA. Caz. 923 11 A.J. 241; 35 A. 250, 
> (22) 16 Ind. Cas. 337. 10 A. L. J 383. 
(23; 29 C. 654; 6 0. W. N. 836, 
. (24) 18 M. 364. 
(25) 7 A, 590; A. W. N. (1885) 46, 
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the omission of the words “in accordance 
with the provisions of this Act’ in section 49 
of the present Act. Probably, the object of 
the omission was only to avoid a misappre- 
hension that a document exsented bsfore the 
` present Act should, to be receivable in evi- 
dence, have been registered in accordance 
with the provisions of the Act. 

In our view of the case, it is not neces» 
nary to deal with the argu:nent of estoppel. 
It derives support from the observations of 
the Allahabad High Courtin Har Sahat v., 
- Ohunnt Kuar (16), and of the Calcutta High 
Court in Gopal Ohandra Ohukravarti v, 
Surendra Kumar Roy Chowdhry (26). It 
would be inequitable ifa person, who gels 
a document registered by the wrong Re. 
gistering Offiser and delivers it as a valid 
instrument to one who may have nothing 
to do with the registration, should afterwards 
be entitled to impeach its validity. It is 
urged for the appellant that there can be 
no estoppel where a statutory requirement 
is violated. This argument would have 
much force where both parties are aware 
that the locality of the property is not 
within the jurisdiction of the Registering 
Officer to whom the document is presented. 
Where the jurisdiction of an officer depends 
oncertain facts and the ascartainment of 
those facts is primarily the duty of oneof 
the parties, there seems to be no reason 
why heshould not be held to be estopped 
from denying these facts as against one who 
derives his title from him. No principle of 
public policy is violated by applying the 
rule of estoppel in such a case. The party 
setting up the plea does not contend in 
guch a case that his opponent is estopped from 
setting up a rule of public policy but only 
from setting up facts which are necessary to 
briog the case within the rule. See Bryan 
v. Child (27), Gowan v. Wright (23), Orashaw 
v. Harrison (29). 
page 118%, the author observes:—'“Where a 
party cau:es a writ of attachment to issue, 
he cannot set up, as a defence to the suit 
on the bond, that the process which he had 
sued out was not in accordance with law. 

(26) 15 Ind. Cas. 480; 16 C. W. N. 585. 

(27) (1850) 5 Ex. 368; 19 L. J. Bx. 264; 14 Jur. 510; 


1 L. M. & P. 429; 82 R. R. 710. 
(28) (1887) 18 Q. B. D. 201; 56 L. J. Q. B. 181; 35 
R. 297 


(29) (1894) 1 Q. B. 79; 63 L. J. Q. B. 94; 10 R. 608, 
69 L. T. 860, 1 Blanson 407, 


In Herman on Estoppel,. 
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And so, where one has procured a disgua- 
lified official to perform an official act, he 
cannot thereafter repudiate such. act on 
account of the incompetency of the official, 
So a grantee, who has contracted for pro- 
perty, made a partial payment and exa. 
cuted a mortgage fur the balance with the 
usual covenant, and delivers it to the party 
who holds the deed, and then takes 
and holds possession of the property pur. 
chased, is estopped to deny the delivery and 
acceptance of that deed”. The objection 
with regard to the registration has been 
raised iu the present case after the personal 
remedy of the plaintiff became barred. It 
is, however, unnecessary to rest our judg- 
ment onthe ground of estcppel. 

In the result, we dismiss the second 
appeal with costs. 

Appsal dismissed. 
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CALCUTTA HIGH COURT. 
Scoonn Civic Appwats Nos. 1760, 1761 AND 
1762 cr 1909. 

April 19, 1212. 
Present:—Justice Sir Ashutosh Mookerjee, 
Krt., and Mr. Justice Beachcroft. 
Mouli RAF .UDDIN MAHOMED AND 
CTHERS— PLAINTIFF3 — APPELLANTS 

versus ` 
Ix 1°60. 
ISWAR RAUT. 
In 1761. 
MANDAR KHUNTIA, 
In 1762. 
RUSI GUCHAIT AND ANOTHER— DEFENDANTS 
— RESPONDE YTA. 

Bengal Tenancy Act (VIIE of 18894, as. 20, 21, eg. 
tension of, to Orissa —Nij jote lands, right of occupancy 
in—Jdettled raiyat —Rent det CX of 1859), 8. 6, repeal 
of Effect of repeal. . 

Sections 20 and 21 of the Bental Tenancy Act are 
inconsistent with section 6 of Act X of 1879 to this 
extent that whereas sections 20 and 21 allow of the 
growth of the right of occapancy in all lands, seotion 
6 restricts tha growth of the right of occupancy to 
lands other than nij jote lands. Consequently, section 
G of Act X of 1853 must be taken to have been re- 
pealed in Orissa in 1891 when sections 20 and 21 of 
the Bengal Tenancy Act were extended to Orissa, 
with the result that if a raiyat has been in occupation 
of nij jote lands continuously for more than twelve 
years in Urissa after the introduction of sections 20 
and 21, he acquires the status of a settled raiyat, even 


~ that sections 
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if the tenanoy originated at a time when seotion 6 of 
Act X of 1859 was in force. 
Brahmanunda Mohapatra v. Arjun Raut, 10, L. J. 
810, relied upon. 
‘Appeals from the 


the decrees of 


Additional Snb-Judga of Cuttack, dated 
July 17th, 1909, affirming those of the 
Additional Munsif of Cuttack, dated 


September 22nd, 1908. 

Babas Provash Chandra Mitra and Sushil 
Madhab Mullic:, for the Appellants. 

Babu Suresh Ohandra Ohakravanti, for the 
Respondents. 

JUDGMENT. < 
S. A. No. 1760 or 1909. 

This is an appeal on behalf of 
the plaintiffs in an action ia eject- 
ment, The case for the plaintiffs was 
that the defendant was a tenant of xij jola 
land and was, consequently, liable to be 
ejected upon servics of notice to quit. 
The defence was that the defendant had 
acquired aright of occupancy. Tt is found 
that the defendant was in occupation from 
1892 onwards; whether he was in pogses- 
sion from before, and if so, for what length 
of time, it has not been expressly deter- 
mined. Now, it is not disputed that 
sections 20 and 21 of the Bengal Tenancy 
Act were extended to Orissa in 1891, 
position, therefore, is that the defendant 
had been ia occupation continuously for 
more than twelve years after the introduction 
of sections 20 and 21 to Orissa and has 
acquired the status of settled. ryot. The 
learned Vakil for the appeilant, however, 
omtends that the introduction of sections 
20 and 21 of the Bengal Tenancy Ast did 
not operate as a repeal of so much of section 
6 of Act X of 1859 as provides that a 
right of occupancy cannot be acquired in 
niy jote lands. In our opinion, there is no 
foundation for this contention. Section 2 
of the Bengal Tenancy- Act shows that 
when a portion of the Bengal Tenancy Act 
has been extended to the Division of 
_ Orissa, so much of the enactments in force 
at the time of such extension, as is inson- 
sistent with the portion extended, shall ba 
repealed in that Division. Now it is elear 
20 and 21 of the Bengal 
Tenancy Act-are inconsistent with section 
6 of Act X of 1859, to this extent, at any 
rate, that whereas sections 20 and 21 
allow of the growth of the right of oosupaucy 
in all lands, section 6 restricts the growth 
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of the right of occupancy to lands other 
than mij jote lands. Consequently, section 6 
of Act X of 1859, must be taken to have 
been repealed in Orissa in 1891. This 
view is in accord with that taken by this 
Court in the case of Brahmanunda Mahapatra 
v. Arjun Raut (1). We entirely agree with 
the reasoning on which that decision ia 
founded and we observe that the Govern- 


_ ment also has accepted that view, because, 


subsequently, section 116 of tbe Bengal 
Tenancy Act has been extended to Orissa, 

It bas finally been argued by the learned 
Vakil for the appellant that notwith- 
standing the repeal of section 6 of Act X 
of 1259 in 1891, the defendant has not 
acquired a right of occupancy under section 
21 of the Bengal Tenancy Act, inasmuch 
as bis tenancy originated ata time when 
section 6 of Act X of 1859 was still in force, 
This contention is palpably fallacious, because 
sections 20, 21, which must be read into Act 
X of 1859, provide that every person, who 
for a period of twelve years, whether wholly 
or partly before or after commencement of 
the Act, has continuously held, as a raiyat, 
land situate in any village, shall be deemed 
to be a settled razyat of that village. Conse- 
quently, occupation of land for twelve years 
after section 20 came into operation in 
Orissa entitles the tenant to claim the status ` 
of a settled rayat as defined in that section. 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed. 

Tt is conceded that this judgment will 
govern the other Appeals Nos. 1761 and 


“1732 of 1909, which are, therefore, also 


dismissed with costs in the former appeal. 


; Appeals dismissed. 
(1) 16, L. J. 810. 





ALLAHABAD HIGH COURT. 
First Cryin APPEat No, 179 of 19192, 
May 2, 1913. 
Present:—Justioe Sir Georgs Knox, Kt., 
and Mr. Justice R«fique. 

MAULA BAKHSH—PET:TIONES—ÅPPELLANT 


versus 


TEJA MAL ano anoraer— Opposite Parriss 


— RESPONDENTS. 
Provincial Insolvency Act (HI of 1907), s 4(c)— 
Fraudulent prejerence—Freedom of choice and free wilt, 


$96 


JAGADANANDA ASRAM Y. RAJENDRA ROY. 


. The word ‘preference’ in section 4 (c)of the Provincia 
Insolvency Act implies freedom of choice and free will. 

Where a debtor of an insolvent paid the money due 
to the insolvent to one of his creditors in pursuance 
of a previous arrangement and the insolvent hal no 
choice in the matter, the payment was not held as 
one by fraudulent preference. 


First appeal from the order of the 
Additional Judge of Mesrut, dated 13th 
Novmber 1912. 

Mr, Nihal Chand, for the Appellant. 

‘The Hon'ble Dr. Toj Bahadur Sapru, for 
the Respondents, 


JUDGMENT.—This is an appeal from 
an order passed by the second Additional 
Judge of Meernt, dated the 10th of November 
1912, confirming his order of the 19h 
Avgust 1912 made under Act IIT of 1907. 
The relevant facts of the case are as 
follows:— One Gammu Swami applied to the 
Additional Judge on the £0sh April 1912 to 
be declared an insolvent and his application 
was granted on the Ist of July 1912. One 
of the creditors, named Teja Mal, stated that 
the insolvent had given fraudulent 
preference to one of the other creditors, by 
name Maula Bux, who had been paid a sum 
of Rs 1,528-11-9 within three months of the 
institution of the insolvency proceedings. 
Maula Bux denied the charge. Bat the 
learned Judge agreed with Teja Maland 
made an order that the money paid to 
Maula Bus should be made over to the 
Official Receiver. Maula Box has come up in 
apneal to this Court and challenges that 
order. it appears from the evidence on the 
reord that at first Gammu Swami was paid 
by the mess for the provisions supplied by 
him. But subsequently on the complaint of 
some of the creditors of Gammn and 
specially on the complaint of Maula Bux, 
the mess-president decided to pay Maula 
Bux directly out of the money due to Gammu 
Swami. It was in accordance with that 
arrangement that the sum in question was 
paid to Maula Bux about a month prior to 
the institation of the insolvency proceedings. 
Mavla Bux contends that no qruestion of 
preference arises in the case inasmuch es 
Gammu Swami had no chrice in the matier 
of payment, We think h's contention is 
‘correct and specially so as the contract 
between Gammu Swami and the mess had 
been modified at the instance of Manla Bux 
for more than a year prior to the institution 

_ ef ..the... insolyency . proceedings -and in 
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obedience to that modification, payments had 
besn made to Maula Bux for more than a 
year, directly by the moeas-prefident, The 
word “prefsrence’ implies freedom of 
choices and a free wiil and in the presant 
case, the power of payment to Mwila Bix 
had been taken out of the hands of Gammu 
and the latter had no choice in the matter, 
It ig in evidences of Captain Stocker that 
Maula Bax agreed to continue to supply 
provisions to Gamma Swami for the use 
ofthe mess only on condition that the mess 
would pay him directly. The mess agreed 
to the arrangement and acted upon it. Wa, 
therefore, allow the appeal and set aside the 
order of the Additional Jadge with costs 
including fees in this Court on the higher 
scale, 
Appeal allows... 


CALCUITA HIGH COURT. 
Second Civit Appsat No. 2361 or 1909. 
April 26, 1913. 
Fresent:—Me. Jastice Richardson, 
JAGADANANDA ASRAM—Dezerenpayt 
—AFPELLANE 
versus 
RAJENDRA ROY — PLAINTIFR — 


RESPONDENT. 

Consent decre2 -Compromise ~Suit to set aside, whee 
ther lies ~Consent decree mada in ewzess of Jourt’s 
jurisdiction. 

Where a consent decrea has been passed in excess of 
the jurisdictioa of the Court, a suit is maintainable 
to set it aside. 

Nityamoni Dist v, Gokul Chaniva Sen, 9 Ind Cas, 
210; 130. L. 7.16 and Sarbosh Chandra Bose v. Hart 
Dayal Singh, 5 Lad. Cas. 233, 11 0. L. J. 346; 14 0. W. 
N. 45!, relied upon. 


Appeal from the decree of the Second Sab- 
Judge of Hooghly, dated August 20:h, 1909, 
reversing that of the Sezmd Munsif of 
Hooghly, dated January 23rd, 1909. , 

Babus Tiraheswir Pal Ohowdhury and 
Mohini Nuth Bosz, for the Appellant. 

Babu Shiba Prosonna Bhuttachary1, for, the 
Respondent. : 

JGDGMENT.—This appall arises ‘ous 
of a anit by the plaintiff to set aside a decrea 
made by consent ina previous suit and to 
obtain an injunction to restrain the defendant 
from executing that decree. The decrea 
in question ia dated the 5th December 1899. 
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The plaintiff in the suit in which it was made 
was Jagadanind. Asram (the defendant in the 
present suit and the retired Mohané of an 
idol styled Sri Sri Brindabun Chandra 
Thakur) and the suit -was brought against 
the then Mohané Gyanananda Asram, who has 
since given place to the plaintiff in the 
present suit, 
Rs, 200 on account of arrears of maintenance, 
By the compromise which was embodied in 
the decree now attacked, the plaintiff was to 
receive a sum of Rs. 25 on account of arrears 
and he was further to receive an allowance 
at the rate of Rs. 30 a month, the allowance 
being secured by a charge on the Thakur’s 
estate with a further provision that it should 
also bə recoverable from the defendant, 
Gyananda, persoually. For the purposes of 
this appeal, ib is unnecessary to relate in 
detail wkat subsequently happened. In 1903, 
the present defendant Jagadananda put the 
decree into execution. Objections preferred 
by the present plaintiff were disallowed and 
he, therefore, brought this suit. In the first 
Court, the suit was dismissed on the ground 
that it was barred by limitation. The lower 
Appellate Court held, on the other hand, that 
the suit was notso barred and its decision 
upon the point has not been questioned in this 
appeal. The learned Subordinate Judga far- 
ther held that the decree of 1893, so far 
as it related to the payment of future 
maintenance, was clearly a nullity; firstly, 
because future maintenanca was not the 
subject-matter of the suit and, secondly, 
because the Munsif had no jurisdiction to 
pass a decree for future maintenance at the 
rate of Rs. 30 a month. The Subordinate 
Judge’s'conclusion was that the plaintiff was 
entitled’ (1) toa declaration that “the decree, 
so far asit directs payment of Rs. 30 per month 
as defendant's maintenance payable out of 
the estate of the Thakur after the date of the 
institution of the suitaccordingtothesolenamah, 
is a nullity,” and (2) to a permanent injune- 
tion “restraining defendant from ever here- 
after executing the decree against the estate 
of Brindaban Chandra Thakar.” 


From ihe decree of the Subordinate Judge, 
the defendant preferred this appeal and at 
the hearing before me two points and two 
points only were taken on his behalf. 

lt was contended in the first place that it 
was not open to the Courts to go into the 


The claim was for a sum of, 
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question whether the Court which made the 
consent decree did or did not exceed its 
jarisdiction. It was said if the decree was 
bad, anappenl therefrom should have been 
preferred and that it was too late now to 
question the validity of the decree. The 
contention is clearly unsound as a reference 
to the cases of Nityimont Dasi v, Gokul 
Ohandra Sen (1) and Sarbesh Chandra Busn 
v. Hiri Doyal Singh (2) wiil at once show. 
The learned Pleader for the defendant cited 
an uvreported case [Second Appeal No. 624 
of 19034. In that case, however, the decree 
which came in question was not a consent 
decree but a decree founded upon the award 
of an arbitrator to which very different con- 
siderations would apply. 

It was contendad in the second placa that 
the suit having been valued at Rs. 49, the 
Court below had no jurisdiction to try the 
issue which it has tried and determined, and 
the case of Thakur Prasad v. Punkal Singh 
(3) was cited. I-am disposed to think that 
the suit was under-valued, regard being had 
to the pecuniary value of the relief sought, 
It has not been shown to me, however, that 
any objection was taken to the validation in 
the Couré of first instance or that the 
disposal] of the suit on the merits has been 
prejudicially affected by its uader-valution. 
Nor again was it suggested that the materials 
on the record are not sufficient to enable me 
to dispose of the matters urged in this appeal. 
In view, therefore, of the provisions of section 
11 of the Suits Valuation Act, the objection 
cannot be entertained at the present stage. 

The reasons given by the learned Subordi- 
nate Judge for holding the decree of 1893 to 
be invalid, so far as it relates to future 
maintenance, were not assailed by the defend- 
ant’s learned Pleader. I need say no more, 
therefore, than that I understand that if the 
second of those reasons is unsound, the first is 
based upon the terms of section 373 of the 
Code of 1282 and is capable of being support- 
ed by authority. 

The result is that the appeal must be dis- 
missed with costs, 


Appeal désmissel. 
(1) 9 Ind. Cas. 210; 13 C. L. J. 16. 
(2; 5 Ind. Cas. 233; 11 0. L, J. 343; 140. W. N, 
451. 
(3) 8 O. L. J. 485. 


398 
Musammat ASHAEFI V, ISARI, 


ALLAHABAD HIGH COURT. 
Szconp CIfIL Appgat No. 1293 or 1912, 
June 5, 1913. 

Present; —Mr. Justice Tudball. 
Musammat ASHARET AND ANOTE :— 
DEFENDANTS —ÅPPELLANTS 
TEYEUS 
ISHRI—PLAINTIFF AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Widow—Re-marriage—Widow divested 
of her husband’s property—Bissa taga Brahmins—No 
custom asto re-marriage of widows—Hindu Widows Re- 
marriage Act (XV of 1856), 8. 2. Hi 

The re-marriage of a widow, belonging to the caste of 
Bissa Tagara Brahmins, is invalid by custom. Therefore, 
if a widow of that class re-marries after her husband's 
death, she loses her right in her husband's estate. 

Mula v. Pratap, 6 Ind. Oas, 116; 32 A. 489; 7A. LL, 
J. 417, referred to. 


Second appeal from bhe decision of the 
District Judge of Meerut dated 17th May 
1912. 

Mr. Ahmad Kareem, for the Appellants. 

Mr. Sawheny, for the Respondents. 


JUDGMENT,—This is defendants’ ap- 
peal, The suit’ was one brought by the 
plaintiff to recover his share as reversionor in 
a certain estate, The estate belonged to one 
Khamani, who died leaving a widow, usame 
mat Asharfi. His four reversioners are the 
plaintiff and defendants Nos. 2,3 and 4, The 
parties are Taga Brahmins of the Bissa 
class. Taga Brahmins are divided into two 
classes, Birsa and Dasa, For all practical 
purposes, they are two separate and distinct 
castes. They neither eat, smoke nor drink 
with each other, nor can they inter-marry. 
Apparently, if a Bisse Tega is outcasted, he 
enters the fold of the Dasa Tagus. The 
Courts below have both found that, as a 
matter of fact, among Bissa Tagas the re- 
marriage of a widow is not. allowed and no 
such marriage is valid according to their 
caste custom, Therefore, it is clear that 
section 2 of Act XV of 1856 must apply, 
according to the ruling of this Court, to the 
ease of Bissa Taga Brahmin widow who re- 
marries. Itisan admitted fact that the 
widow Musammat Asharfi has married one of 
the reversioners, defendant No. 4. As the 
result of this marriage, both the widow and 
defendant No. 4 have been outcasted and the 
plaintiff's case is that he and defendants 
Nos. 2 and 3 are entitled to take the estate 
in equal shares in view of section 2 of 
Act XV of 1856. The Court of first instance, 
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though ib was inclined to hold in favour of 
the plaintiff, felt that it was bound by the 
decision in Wulu v. Pr.éab (1) and dism‘s3ed 
the suit. The Court below remitted au issue 
tothe Court of first instauce for a clear and dis- 
tinct finding as to whether the re-marriage of 
Musammat Asharfi was valid according to the 
custom of the caste among Bissa Taga Brahmins 


. The Court of firat instance held and the lower 


Appellate Court agreed with it that such re- 
marriage was invalid and not according te 
the custom of the caste. The lower Appellate 
Court, therefore, on the basis of this fiading, 
held that section 2 of Act XV of 1356 did. 
apply and that the widow had lost her right 
to retain the estate. It, therefore, gave the 
plaintiff a decree fer one-third of the estate, 
The defendants, Muszmmut Ashari and de- 
ferdant No. 4, have appealed and raised two 
points. First, that the case is covered by the 
ruling of this Court mentioned above [ Mula v, 
Pratab (1)l and szconaly, that in any case, the 
plaintiff is only entitled to a 1/4th and not to 
a 1/3rd share. At first sight, it is very 
difficalt to distinguish the facts of the 
present case from the facts of the case 
quoted. But in that case, it will ba noticed, 
there was a finding that though among Bissa 
Tugs Brahmins re-marriage of widow is not 
allowed, still if a widow does re-marry, she 
becomes a Dasa Tagı and re-marriaga ia 
regarded as valid. In the present case, 
there is a distinct finding of fact thatin - 
the caste, to which the parties belonged at 
the time of the re-marriage, the re-marriage 
in question is invalid according to the custom 
of that caste. No objection was taken to 
this fiading, and it being a finding of fact, I 
am bound by it." Ib is, therefore, clear 
that section 2 of Aci XV of 1353 does apply 
and under that Act, the widow, Musammaét 
Asharfi, loses all her right to retain her hus- 
band’s estate. On this point, the appeal 
must fail. Bat on the other point, it ia 
clear that the plaintiff, being only one of 
the four reversioners who all stand on an 
equal footing, is only entitled to one-fourth 
and not to one-third of the estate. The 
defendant No. 4, though out-cisted, does not . 
by reason of that outeasting lose his rights, 
The appeal is, therefore, allowed to this 
extent that the plaintiff-respondent will have 
a decree for a one-foarth share in the 


(1) 6 Ind. Cag. 116; 7 A. L. J. 417; 82 A, 439. 
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-estate of Khamani, instead of one-third share, 
which has been decreed to him by the 
Mourt below. It is to be notei taat no 
decree for mesne. profita was granted by 
the Court below. Inthe circumstances of 
the case, the parties will bear their own 
costa of this appeal. 
Appeal allowed in part. 





LOWER BURMA CHIEF COURT. 
Civin Rersrence No. 1 or 1712, 

: December 4, 1912, 
Present:—Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Hartnoll and 
Mr. Justice Twomey. 

Mrs. ROSH D’CASTRO— Petitioner 
VETSUS 


EDMUND D’CASTKO—Responpent. 

Divorce Act (IV of 1889) s. 8 (8)—District Court— 
Divisional Court—Jurtadiction—Residence of husband 
and wife. 

In the case of a petition under the Indian Divorce 
Act, a Divisi6nal Court, which is the District Court 
under the Act, has jurisdiction only if the husband 
and wife reside at the time of the petition under the 
Act, or have last resided together, within the local 
limits of the ordinary jurisdiction of the Court, 


JUDGMENT. 

Fcx, CŒ. J.—An initial question in this 
case is whether the Judge of the Toungoo 
Divisional Court had jurisdiction to deal with 
the petition. Under sevtion 3 (3) of the 
Indian Divorce Act, “District Court” means, 
in the case of a petition under the Act, the 
Court of the District Jadge within the local 
limits ‘of whose ordinary jurisdiction or of 
whose jurisdiction under this Act the husband 
and wife reside or last resided together. The 
Divisional Court is the District Court under 
the Act for the Toungoo Division. 

-It does not distinctly appear from the 
petition that the petitioning wife was residing 
anywhere in the Toungoo Division at the 
time the petition was presented, The 
petition states that the parties last resided 
. together at .Mergui in the Tenasserim 
Division and thatfrom there the wife came to 
| Rangoon to ‘her father’s house. The 
- edrrespondence filed in the case would appear 
to indicate that she continued to live in 
“Rangoon, It may be, however, that before 
the petition was presented, she went to reside 
at some place inthe Toungno Division. The 
case must go back to the Toungoo Divisional 
Court to take evidence as to where the wife 
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was residing atthe time the petition was 
presented. If it is not proved that she 
was then residing at some place in the 
Touvgoo Division, the case should be sent 
back forthwith ‘under section 17 of the 
Act, 

If, on the other hand, it is proved that she 
was then residing in the Toungoo Division, 
the, Judge should take evidence with a view 
to satisfying himself on such evidence that 
none of the matters enumerated in sections 
12,13 and 14 of the Actas matters, which 
may disentitle a petitioner from a decree for 
dissolution, exist. 

The cause of the delay in presenting the 
petition should be especially inquired into. 

HARTNOLL, J.—I concur, 

Twomny, J.—I concur, 


Case sent back, 





CALCUTTA HIGH COURT. 
Szconp Civiu Appgat No. 1325 07 1911, 
April £0, 1913, 

Present:—Mr. Jastica N. R. Chatterjea aud 
Mr. Justice Walmsley. 
MALUKJAN BIBI AND ANOTHER — 

PLAINTiFES— APPELLANTS 
Versus 
MATHURA DAS GOSWAMY—Parworpate 


| Deraxpant— RESPONDENT. 

Landlord and Tenant —Registration of some of tenants 
in landlord’s sharista—Suit for rentagrinst registered 
tenants only— Whether co-sharers of registered tenants 
bound by decree. 

If some of the tenants have allowed themselves 
to he represented in their dealings with their land. 
lord with respect to their holding by their oo- 
sharers, they would be bound by the rent decree 
obtained against these co-sharers by the landlord, 
although they were no parties to the suit. 


Appeal from the decree of the Additional 
District Judge of Mymensingh, dated Fab- 
ruary 18th, 1911, confirming that of the 
Fourth Maunsif of Netrokona, dated March 
29:h, 1910. : 

Babu Khetra Mohun Sen, for the . Appel- 
lants. 

Babu Abinash Ohandra Guho, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit for declaration of the plaintiffs’ title 
toa 4-annas 16 gandas share of certain jote 
and fora declaration that the rent decree 
passed in Suit No. 1611 of 1902, on the basis 
of the rent of the jofe being Rs. 24, was not 
binding on the plaintiffs. The jots originally 
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-belonged -to one Azim Shaikh. He died 
leaving his widow, plaintiff No. 1, his 
-danghter plaintiff No. 2, and his two sons 
the defendants Nos. 2 and 3. The plaintiff 
-No. 2, the daughter, was married to the de- 
fendant No. 4, It appears that a kabuliat 
was taken by the landlord from the defend- 
ant No. 4 agreeing to pay rent at the rate 
of Rs, 24 for the jote. The landlord brought 
a anit (Suit No. 507 of 1£97) for rent against 
the defendants Nos. 2, 3 and 4 atthe ka- 
buliaé rate. The defendants Nos. 2 and 3 
-contested the suit. Thereupon the landlord 
gave them up and obtained an ex pirte decree 
-against defendant No. 4 and in execution 
of the decree the landlord purchased the 
holding. Then the plaintiffs Nos. laud 2 
ard the defendants Nos. 2 and 3 brought a 
suit, against. the landlord and the defendant 
No. 4 for a declaration of their title to the 
jote and for a further declaration that the 
landlord had not purchased anything at the 
sale held in execution of the decres against 
defendant No. 4. That suit was decreed on 
the 237d July 1900. The jote right of the 
plaintiffs and the defendants Nos 2and 3 
was declared aud it was also declared that 
tke landlord had not acquired any right by 
the purchase which could prevail against the 
‘subsisting right of the plaintiff and the 
defendanis Nos, 2 and 3. The lendlord 
‘again brovght.a suit for rent against de- 
.fendanta Nos. 2, 3 and 4 at the kabulzat rate. 
The suit being contested, there was a decree 
‘at the rate of Rs. 11 and odd. The landlord 
appealed and withdrew the suit in appeal. 
-Then in the year 1902, a suit was brought 
-by the landlord Suit No. 1601 of 1902— 
against defendants Nos. 2, 3 and 4 at the 
katulzot rate. The suit was decreed at the 
rate of Rs. 1-6-0 only. But on appeal, the 
landlord obtained a decree at the kabuliat 
rate. The present suit was thereupon in- 
stituted by the plaintiffs for a declaration 
‘that they have a title to 4-annas 16 gindas 
share in the jote, that the rest of the jote 
‘was Ra. 11-60, that the decree in Suit 
No. 1601 of 1902 was not binding upon them 
and that the decree was nota rent decree. 
The Courts below have concurred in dis- 
missing the suit, and the plaintiffs have 
appealed to this Court. The lower Appel- 
‘late Court has held that the plaintiffs 
‘allowed the defendants Nos. 2 and 3 to 
represent them in their dealings with the 
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landlord that the landlord in a rent suit 
against 4 registered tenant must ba taken to 
be saing him as representing the ownership 
ta the whole tenure and, applying the princi- 
ple of representation laid down in several 
cases by this Court, it has held that the 
decree against the defendants Nos. 2 and 3 
is binding upon the plaintiffs, If the plainte 
iffs, as has been found by the Court b-low, 
allowed themselves to be represented in 
their dealings with their landlord with rese 
rect to the jote by defendants Nos. 2 and 3, 
we think that the plaintiffs would ba bound 
by the decree obtained against the defendants 
Nos. 2 and 3 by the landlord, although they 
were no parties to the suit. The plaintiff . 
No. lis the mother and the plaintiff No, 2 
is the sister of defendants Nos. 2 and 3 and 
live in the same house with them. Under 
these circumsrances, itis likely that they 
allowed themssives to be represented “by 
defendants Nos. 2 and 3in matters relating, 
to the jote. But it appears that ia Sait 
No. 29 of 1900, the landlord pleaded that 
the defendant No. 4 was the tenant, at any 
rate, was the registered tenant. The title of 
the plaintiffs and the defendants Noa. 2 aud 
3 to the dote was, however, established in that 
suit against the landlord and the defendant 
No. 4. In subsequent suits for rent against 
defendants Nos. 2 and 3, they denied their 
representative character and pleaded non= 
joinder of the present plaintiffs. One of tbe 
suits was withdrawn by the landlord on 
appeal, in another the question was decided 
in favour of the landlord but the plaiatiffs 
were no parties to those suits. : 
The learned Subordinate Judge refers to 
a series of litigation as establishing the 
jama at Rs. 24 but does not appear to have 
taken into his consideration the fact that 
the question as to who are the representative 
tenants has been in controversy for many. 
years past, in deciding the question whether 
the defendants Nos, 2 and 3 are the repre- 
sentative tenants. We think, therefore, that: 
the case cught to go back to the lower Ape 
pellate Court and that Court will take into 
its consideration the judgments aud decrees 
in the various suits relating to the “ole, and 
come to a finding upon the whole evidence 
whether the defendants Nos. 2 and 3 
represented the jote and dispose of the 
appeal iai Costs to abide the rastli, 
Can remanded, 
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LOWER BURMA CHIEF COURT. 
ORIMINAL Arrears Nos 533, 537 ann 538 
or 1912. 

Angust 20, 1912. 

Present:— Mr, Justice Parlett. 
SHWE HMON AND orueRs—Acc7sED 
— Å: PELLANTS 
Versus 
EMPEROR-— PROSECUTOR. 

Evidence Act (I of 1872), 8. 27—Confession— 
Inducement from person in authority —Magistrate re- 
cording confession—Duty uf Magistrate trying case— 
When confession retracted. 

Accused A. on the 28rd April made certain 
disclosures to the Police and pointed ont certain 
articles to them. On the 25th April, he told them 
that he had taken part in the crime \dacoity and on 
his statement one B. was arrested next day. 4. 
continued to remain in company of the Police but 
unarrested and went abont from place to place with 
the Inspector for three days. Then he was formally 
arrested and sent to a Magistrate who took down his 
confes:ion and to whom the accused candidly ex- 
pressed his hope that by confessing he might secure 
a pardon und the Magistrate acquiesced inthe idea 
and even confirmed it: 

Helt, that the confession was inadmissible as it was 
quite impossible to hold that it'di l not appear to have 
been cansed by some inducement from some person 
in authority. 


JUDGMENT.—On the night of April 21, 
Maung Shwe Kin’s houwe in Kyiwangyi was 
attacked by four robbers of whom he 
ree gnised two, namely, Shwe Hmon of 
Kyaukkyiwangyi and Nga Pyo of Kyin- 
waingeyi. Ona search being made at Nga 
Pya'a honse, he was not found, his wife 
saying he had gone to see Sawe Hmon a’ 
Kyankkyi Myaung. The Thagyi sent two 
men there who brought back Shwe Hmon 
and Nga Pyo iu the morning and he kept 
them in custody till the Police arrived about 
10 a.m. They were not formally arrested 
till the next day. They are the first and 
seoond appellants. They stated that Shwe 
Sa, third appellant, was in their company 
onthe night in question ani the Police 
examined him with the result that at 
about 4 P. m on the 23rd, he pointed cut to 
the Police three bamboo tubes used to 
carry toddy at the back of Shwe Hmm's 
toute. On April 25th, Shwe Sa mada a 
voluminous confession to Maung By, 
Inspector of Police. In consequanca of this, 
Sein Me, fourth accused, was arrested on 
26sh. The Inspeetor denies that he kept 
Shwe Sa under confinement, but admits 
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having “called him with him from Kyiwan- 
gyito Kwingauk and from that place to 
Ingabu.” Not till 10 a. s. on April 29th 
did he arrest him at Ingabu and at 11-20 
A. x. he was taken before the first 
Additional Magistrate, Ingaba, for his 
confession to be recorded. The Magistrate 
noted that “though he had nominally been 
in custody for only an hour and a half,- 
yet he had been with the circle Inspec:or 
about four or five days previous to the 
arrest.” This circumstance ought to have 
led the Magistrate to take even more than 
the usual care to .satisfy himself of the 
undoubtedly voluntary nature of the cone 
fession before recording it. He should 
have inquired why acoused had spent this 
long time in the Irspector’s company and 
as to all that ocourred during that time, 
Having ascertained, as he would have done, 
if told the truth, that accused Rad confessed 
to the Inspector the first day they mat, 
he should bave inquired why the Inspector 
failed to arrest him immediately thereon 
and send him before the Magistrate. Instead 
of that, the Magistrate pat the usual 
question and received the usual anawer now 
so stereotyped in character that it might 
almost be printed in criminal Form 63. He 
did, however, ask him: “If yon confess 
in this case, what do you think will happen 
to you ?” And received the answer: “I think 
that if the Government mercifully pardon 
me I shall escape; if they do not pardon 
me, let it be so.” The space in the printed 
form was by then filled up and the Magis- 
trate put no further questions, but proceeded 
to record the following reasons for believing 
that acoused voluntarily wished to make 
a confession: “I think the accused thought 
that he would be leniently dealt with if 
he makes a confession, so he wishes to 
make the confession.” If that was the 
Magistrate’s view, it was clearly his duty 
to ascertain the grounds for the accused's 
belief, and if he foand it was based on 
anything which emanated from the Polica 
or anyoue else in aathority, it was his daty 
to refuse to record the confession. If he 
found it was nob so based, ib was hig 
daty to explain to accused thas by confess- 
ing he would have no chance of obtaining 
lenient treatment, but that he would be 
liable to be convicted and severely punished 
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upon his confession and only if he, then, 
still desired to confess, should he have 
recorded his confession. His omission to 
do this operated as an endorsement of 
accused's belief that by confessing he would 
be leniently dealt with and thereby creates 
the appearance of the confession having 
been caused by an. inducement proceeding 
from a person in authority and sufficient 
to give the accused- person grounds, which 
would appear to him reasonable for suppos- 
ing that by making it he would gain 
some advantage or avoid some evil of a 
temporal nature in reference to the pro- 
ceedings against him. The trying Magis- 
trate properly summoned and examined 
the Magistrate, who took the con- 
fession. But the examination was of a 
merely formal nature and did not touch the 
-vital matters.referred to above. Herein the 
trying Magistrate failed in his duty, as he 
also did in rot calling upon Inspector Maung 
Ba to fally explain his conduct with refer- 
ence to accused Shwe Sa in not im- 
mediately arresting him and sending him 
before a Magistrate, when he confessed to 
participating in the grime, but keeping him 
with him and taking him about the country 
for four or five days. The District Magis- 
trate’s attention is drawn to the matter. 


It now remains to consider whether Shwe 
Se’s confession can be held to be voluntary 
and admissible. In retracting it, he says, he 
was tutored by Maung Ba to makeit. As 
to that, it must be said that Maung Ba had 
ample opportunity to do so, during the five 
days accused was in his company. The 
Magistrate did not question Shwe Sa closely 
about it as he ought to’ have done, and then 
attempt to ascertain the truth or reverse of 
what he stated; nor did he call and examine 
the other persons said by Shwe Sato have 
joined in tutoring him, nor as he was bound 
by secion 342 (1), Criminal Procedure Code, 
io do, did he examine Shwe Sa after the 
last two prosecution witnesses had given 
evidence. 


To turn now to the facts, it is clear that 
as early as April 23, Shwe Sa. made certain 
disclosures to the Police, and pointed ont 
certain articles to them. Presumably, he 
was in their company from that day on- 
wards till his “arrest.” It is impossible 
from the record to say how soon they would 
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have been justified in arresting him. But it 
clearly became imperative to do so on April 
25, when he told them he took part in the 
crime. Yet what happens? He still remains 
in their company, nominally at large, though 
the very next day San Me is arrested, 
against whom there is nothing but his bara 
s‘atement. For three days more, he ac» 
companies the Inspector from place to place, 
then he is formally “arrested” and sent to 
confess. Even making the difficult assump- 
tion that no hint was passed to him, what 
alone could have bsen the effect upon his 
mind of this course of conduct? Two men 
in whose company, he says, he was on the 
night of the crime were under arrest, Ha 
has shown the Pulice certain articles to 
corroborate their being in company, yet he is 
not arrested. He tells them he himself was 
concerned in the crime with Saw Me whom 
the Police at once arrest but still he himself 
is not arrested. He accompanies the Inspector 
from place to place, we are asked to believe, as 
a volantary companion free to come and go 
as he chooses, though from April 27 at least 
the Polica Inspector himself describes him 
as an accused, Finally, on reaching the Maa 
gistrate’s, head-quarters, he is “arrested” and 
sent before him. It must have been per- 
fectly obvious to this man that he was not 
being treated as an accused as in such a case 
should bə, and as the other three men wera 
being treated. It was obvious that he had 
already gained material advantages in re- 
ference to the proceedings denied to the 
other aceused and that he might reasonably 
hope there were more to follow. To the - 
Magistrate he candidly expressed his hope 
that by confessing he might secure a pardon 
and the Magistrate iostead of sternly dis- 
abusing him of any such idea appeared to 
have acquiesced init and even confirmed it, 
It is a further significant fact that all the 
evidence went to show that four men only 
were concerned in the erime, which would 
thus be robbery, in which no pardon could 
be granted. Maung Shwe Sa’s confession 
for the first time indicated the presence of 
the fifth man necessary to constitute the 
crime a dacoity. I cannot understand the 
Magiatrate’s attempt to get over the facb 
of only four men's footprints being found 
by saying that Shwe Sa followed them a vay 
later; unless he flew, there would still be five 
men’s tracks, . f 
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Under all the circumstances, ib is quite 
imponsible to hold that Shwe Sa’s confession 
doea not appear to hava been caused by some 
inducement from some person in authority 
and I hold it to be inadmissible, 


The evidence against Shwe Sa amounts to 
the following: Maung Ne U saw him in com- 
pany with theother two appellants at 8 o’elock 
on the morning of the crime. Shwe Hmon’s 
wife, Ma Min Po, said he and Nga Pyo came 
and called her huaband away with them 
before she went to bed on the vight of the 
crime. 
found them all threa together in Shwe 
Hmon’s house at day: break the morning after 
the crime. This certainly raises tho suspicion 
thet the three men were in company through- 
out the night of the crime. But, even if we 
accept the evidence that he pointed out the 
tubes of toddy and gave information as to 
Ma Min Po having some money, it at most 
shows that he was probably cognizant of the 
intention to commit the crime avd of the 
method in which the proceeds were disposed 
of; it falls short of proof that ha personally 
took part in it. He is, therefore, entitled to 
an acquittal. “The conviction and sentence 
on Shwe Sa are reversed and he will be re- 
leased. 


As regards the first and second appellants, 
they are both well-known to Maung Shwe 
Kin, who recognised them both at the time 
of the affair, and being in hiding he had 
ample time and opportunity to watch the 
robbers and as one of them had a lamp, he 
was able to recognise them clearly and as 
soon as they kad gone, he went and reported 
their names to the thugy?. Inquiry at 
Maung Pyo’s house showed that he was 
absent and his wifesaid he had gone to ses 
Shwe Hmon at Kyaukkyinyaung and there 
they were both found early next morning. 
Overnight the tracks of two men leading 
towards that village had been found and 
measured and if isin evidenae that the maasures 
ments agree with the footprints of first and 
second appellants. Shwe Hmon's wife gives 
evidancs that in the early part of the night 
of the crine, her husband went off with 
Manng Pyo and returne] early in the 
morning and handed to her Rs. 7 bat did 
not say where he got the money from. 
Among the stolen property was Rs. 23 in 
gagh, 
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Both appellants denied all knowledge of 
the crima, bib anggest no motive for their 
being falsely charged. Shwe Hmon denies 
giving to hia wife the money. Their de- 
fenca is a curious and incredible one, namely, 
that they were engaged that nizht on a paddy 
thefé in Kyaukkyinyaung, They had en- 
tirely failed to establishit. It might be, 
though strange, that Nga Pyo should run 
the risk of attacking a fellow villager’s house 
without disguising himself. As to that, 
however, it is in evidence that Maung Sawa 
Kin was on duty as witehmin at the village 
gate that nightand Nga Pyo would count 
on his absence aud might trust to his wifa 
being too alarmed to recogniie any ona, 
That was actually the case and had not Shwa 
Kin come back on hearing the dogs bark, the 
robbers might have got away unidentified, 
As it was, I consider appellants were faily 
identified and their identification is borns ont 
by their footprints and by evidence as to their 
conduct that night. I consider they were 
rightly convietel, As to the crime, however, 
Maung Shwe Kin and bis wife saw only four 
men and tracks of four only wera found, 
There is no evidence there wera more. I, 
therefore, alter the conviction of Nza Shwe 
Huon and Nga Pyoto a e@onviction under 
section 394 of the Indian Penal Cnle and 
redaca the sentence upon each of them to fiza 
years’ rigorous imprisonment. 

Sentence reduced, 


CALCUTTA HIGH COURT. 
UBIMINAL Ravis‘on No. 1440 of 1912. 
November 22, 1912. - 
Present: —Mr. Justice Sharf-ud-Dia and 
Mr, Jnatice Uoxe. 
FIDOL HOSSEIN —Paerimoxsa 
versns ` 
EMPBRO %—Oveouta Party. 
Judgment -Crininw Oourt -Esi lne of As mas 
not taken into eomsileration —‘Jourt, dery ol ae an 
into defence evilence—Criminal Proceiure Got? ( it 
F of 18934, s. “110. 

Tn an appeal ia a cse under sectior 110 of tho 
Criminal Procedure Cots it isthe duty of thy An. 
-pellate Court to look into the evidence on the pars of 
the defence even if the Counsel who appatred for tho 
defencsa did not make any reference to tht evid nca, 

Where this was not done by the Appellate Court, 
the High Court directed the xe-trial of the appeal. 
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Mr. Gregory, Counsel, and Moulvi Noor-u72- 
din Ahmed, for the Petitioner. 

JODGMENL.—This is a Rale oling 
upan the District Magistrate to show cause 
why the order of the Appellate Cnurt, 
under section 110, Code of Criminal Pro- 
cedure, should not be set aside and the appeal 
ye-heard, on the ground that the District 
‘Magistrate had omitted to take into con- 
sideration the evidence for the defence. 

We have received the explanation sent to 
us by the learned District Magistrate, 
wherein he bas admitted that in the appeal 
before him he did not think it necessary to 
deal with.the evidence adduced by the 
defence in the case. But he says this was 
because no reference to that evidence was 
made by the Counsel who appeared for the 
appellants tefore him, and that the evidence 
on the part of the defence was practically 
ignored in the argument. There is no 
doubt, however, that it was the duty of the 
Appellate Court to look into that evidence, 
and, after dealing with it, to come to a decision. 
For that reasor, we think if necessary that 
the case sbould go back for re-hearing. 

The appeal will be re-heard by the District 
Magistrate; and at the hearing of the appeal, 
he should deal with the evidence on both 
ides, 





UPPER EURMA JUDICTAL COM- 
MISSIONER’S COURT. 
CRIMINAL Revision Petition No. 782 or 1912, 
January 30, 19138. 
Present:— Mr. Saunders, J. ©. . 
EMPEROR—Oprosite Party 
versus 
NGA PO KAN— Appericant.. 

Burma Vaccination Act (I of 1909), ss. 4,7—Taccina- 
tion of children under siw months—Applicability of 
section 7 —Criminal Procedure Code (Act ‘V of 1&98), 
s. 687 — Omission to ewamine complainant— Irregularity 
cured by sectian 53°. 

Section 4 of tte Burma Act T of 1909 applies only 
if the chile to be vaccinated is unter six months and 
has been exposed to certain possibilities of infection. 
If it is desived to make use of the section, the second 
paragraph mnst be complied with and no summary 
procedure is possible. 

Section 7 of the Act refers to inmates of lodging 
houses and persons living under other special condi- 
tions. 


The omission to examine the complainant is cured ` 


by section 537, Criminal Prozedure Code. 
- Mr. R. Q. Atyangar for H. M, Lutter, 
for the Crown. 
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JUDGMENT.—I am -afraid I am unable 
to underg-and either tha procedure of tha 
Vaccination Officer, the Municipal President 
or that of the trying Magistrate, and the 
views of the District Magistrate do not 
appear to be quite correct. The ten cases 
may be dealt with together. 

Apparently, a Vaccination Officer directed 
the parents of certain children to prodaca 
their children for vaccination. When this 
was not done, he made a report to the 
President of the Municipality, asking for 
the prosecution of the parents under 
section 7 of the Vaccination Act IT. 
What is meant by Aot II is not 
clear: possibly Burma Act I of 1909 is 
meant. The President appears to have 
sanctioned the prosecution, and a copy of 
this report and order was sent to “the 
Magistrate in each case, who proceeded to 
summon the accused persons under “section 
3 of the Vaccination Act.” Why section 
8, or which Vaccination Act, is not stated, 
and the proceedings indifferently show the 
offence complained of to be one under 
section 3 of the Vaccination Act, section 
7 of the Vaccination Act and no section 
of any Act. The District Magistrate says the 
Magistrate who tried the cases had no power 
to take cognizance under rec'ion 190 (1) (e). 
Bat on the authority of the raling, quoted 
by him Meshidi Khan v Rangnon Municipal 
Committee (1), the cmission to examine’ the 
complainant is cared by section 537, Code 
of Criminal Procedure, and is not in 
these cases a good ground for interference, 
though I agree with the District Magis- 
trate that it is an evidence of slovenly 
procedure which is, I regret to say, only 
too apparent throughout. The conviction, 
in every case has been under section ? of 
the Vaccination Act. 


In eash case, it would appear that the 
person who was not vaccinated was a child 
and, it may be presumed, was under the 
age of 14. The only section, therefore, of 
Barma Act I of 1909 which was applicable 
was section 4, and this only applied if 
the child was under the age of 6 months 
and had been exposed to certain possibilities 
of infection. For children over the age of 
6 months, there are certain provisions of 


(1) 4L. B, R. 300; 14 Bar. L, R, 250; 8 Cr. LJ. 
§06. 


Vol. XX] 
NAUNA MAL Y. MUNICIPAL BOARD OF HATHRAS. 


the law, among them those contained in 
sections 9 and 17 of the Vaccination Act 
XII of 1889, which declare the conditions 
under which vaccination can be enforced. 
For unprotected persons who are defined 
in section 3 (b), Burma Act I of 1909, 
and who are over 14 years of age, there 
are other provisions, one of which is 
contained in section 7 of that Act, which 
refers to inmates of lodging houses 
and persons living under other special 
conditions which presumably did not exist 
in these cases, as there is no mention of 
them. If it is desired to make use of 
section 4 of Burma Act I of 1909, the 
second paragraph must be complied with, 
and no summary procedure .is possible. 
Seotion 13 (1) did not apply in these 
cases. 

Tt is the business of Mag‘strates to apply 
the law as contained in Acts, Regulations 
and the like, and that they may be able 
to do so, they should read and endeavour 
to understand them, 


The convictions and sentences are set 
side and the fines and costa paid must be 
refunded. 


A Oonviction set aside, 





ALLAHABAD HIGH COURT. 
Criminar Revisios Petriion No. 804 or 1912. 
April 11, 1913. 

Present:-—Mr, Justice Tudball. 
NAUNA MAL—Appiicant 
versus 
MUNICIPAL BOARD or HATHRAS— 

: Opposite Party. 

U. P. Municipalities Act (I of 190), ss..88, 91, 
147 ~ Reconstruction of privy and balcony — Per. 
mission of Municipality —Power of Municipal Board 
to give notice for removal of a construction. 

Section 9t of the Manicipalities Act doas not apply 
to a case where a person re-builds a portion of the 
screening wall of a privy, which had fallen down, 
without the permission of the Board. 

Section 88 gives ample Power taa Municipal Board 
to give notice requiring the removal of a baleony over- 
hanging a public road. It isnot necessary thit the 
Board should give reasons for the antiga and should 
tender compensation along with the notica to the 
person who may be damaged by the removal of the 
balcony. , 

Application in revision against an order 
of the Magistrate of Aligarh. 
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Mr. P. L. Banerit, for the Applicant. 

Mr. Malceomcon, for the Opposite Party. 

JUDGMENT.—The facts out of which this 
revision has arisen are as follows: The appli- 
cant is the owner of a house in the town of 
Hathras. There was a balcony attached to 
this house overhanging a public road. It 
fell into disrepair and the applicant re-con- 
structed it and made it serviceabl> He 
also had a privy in this house, the upper 
portion of the screening wall of which fell 
down. He accordingly re-built this wall so 
as to screen the privy from the public gaza. 
He acted in both instances without any sanc- 
tion from the Municipal Board. On the 
22nd July 1911, the Board issned a notice to 
the applicant, as the heading of the notice 
shows, under section 91, clause(L), and section 
88 of the Municipalities Act and ordered him 
to remove both the privy and the verantah, 
He did not comply with the order and was 
prosecuted and convicted of an offerca under 
section 147 of the Municipalities Act and has 
been fined Rs. 20. In the meantims, he als» 
brought a civil suié for a declaration that the 
notice issued by the Municipal Board was utr 
vires and that he was not bound by it. The suit 
has partly sucseeded and partly failed. In 
so far as the notice under section 91 is con- 
cerned, which relates to the privy, the suit 
was decreed. In so far as the balcony was 
concerned, the suit was dismissed. The ques~ 
tion now before me is whether the applicant 
should have been found guilty of an offence 
under section 147 of the Act. 


Taking first the oase of the privy, it ia 
quite clear that section 91, clause (1) or (2), 
could not apply to the facts of the present 
case. Under clause (1), the notice cons 
templated ia ore requiring the owner or 
occupier of any building or land to 
repair, alter, cleanse, disinfect or put 
in good order or to close any drain, privy 
or cess-pool, Clause (2) of the ~ section 
relates really to a new privy built without 
permission or contrary to directions or regala- 
tions or the provisions of the Act or the re- 
building of any privy which the Board had 
ordered to be demolished or elosed or not to 
be made. It is, therefore, quite clear that 
section 91 has really no application to the 
facts of this case and has been wrongly 
applied by the Board. As regards the 
balcony, section 88 is the seotion under 
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which the Board issued tbe notice. Tt 
must also be noted here that the Board 
tock no action under section 87 of Act. 
The notice was issued under section 88; 
claore (i) of that section lays down that 
is shall not be lawfal without the written 
permission of the Board to add to or place 
against or in front of any building, any pro- 
jection or structure overhangiug, projecting 
into or encroaching on any street. Clause 
(2) then goes on to say that the Board may, 
by notice, require the owner or occupier of 
any building to remove or alter any projec- 
tion or structure- To this clause there was 
2 proviso that in the case of any such 
projection which was lawfully in exist- 
ence ab the commencement of the Act, 
the Board shall make reasonable compensa- 
tion for ary damage caused by the removal, 
There is nothing in the section limiting the 
right of the Board to issue the notice contem- 
plated in clanse (2) tocases in which the struc- 
ture is dangerous to the public or insanitary 
or to cases of a similar nature. Apparently: 
the Board has unlimited power, without 
assigning avy reason, to issue the notice 
contemplated in clause (2). The proviso 
merely lays down that in certain cages the 
Board shall compensate the owner of the 
structure. It is urged on hehalf of the 
applicant that the Board should, in its notice, 
either tender compensation or at least express 
its willingness to pay compensation. Iteeems 
to me impossible to hold that the Board 
must do this, Ib is only in cases of projec- 
tions lawfully in existence at the commence. 
ment of the Act that the Board is bound to 
> pay compensation. Ib might have been in 
a special case that the Board denied that 
the structure was such a one as to entitle 
the owner to the compensation mentioned in 
the proviso. It would be absurd to hold 
that the Board in such a case could not 
crder the removal of a structure until the 
question of compensation had been settled. 
In the circamstances of the present case, 
ib was the duty of the present applicans 
to comply with the order of the Board, 
at the same time putting forward bis claim 
for compensation. If the Board wrongly 
refused to pay what was due to him, it would 
have been open to him to recover the amount 
in a legal manner. Under the notice issued, 
therefore, in so far as the balcony was con- 
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cerned, the present applicant was wrong 
in notcomplying with the order. Hs has, 
therefore. been gniity ofan offence under 
section 147 of the Act ard the conviction 
was according to law. The application, 
therefore, fails and is rejected. 

Application re-ected. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’'S COURT. 

CRIMINAL Revision Petition No. 14 or 1913. 
March 17, 1913. 
Present:— Mr. Saunders, J. O. 

NGA THA WIN, acestor MI YA KUN 

— APPLICANT 
versus 
NGA SAN, agent or MI PWA MI— 


—Reseonnent. f 

Criminal Procedure Code (Act V of 1898), s. 195— 
Penal Code (Act XLV of 1860}, ss. 193, 467, 476 —NO 
sanction necessary—Application for sanction to pro- 
secute for giring false eridence—Statement to be set out 
tn detarl—Order of sanction need not specifically stat e 
actual words-—-Portions of long deposition must be 
set out—Should not be vague - Proceedings for sanction 
not to be takèn before case is finished —Respondent 
in the proceedings not to be cwamined on oath nor to be 
cross-examined — Accused person —Costs. 

No sanction is necessary under section 195, Code 
of Criminal Procedure, for a prosecution under sec- 
tion 467 or section 476, Indian Penal Code. 

An application for sanction must set out in detail 
the statements alleged to be falso, 

The order of sanction, however, need not state 
specifically what false evidence was given or fabri- 
cated, and a sanction might be a perfectly proper 
sanction without setting out the actual words in 
which it is alleged the offence was committed. But 
it is certainly in accordance with the requirements of 
justice that the order of sanction should not be a 
vague order leaving the accused in doubt as tothe 
charge which he will be expected to meet, and in 
the case of a long deposition, containing statements 
alleged to be false, it ia particularly desirable that 
some indication should be given of the portions of 
the deposition so alleged to be false, 

Proceedings, with a view to che prosecution of a 
witness for giving false evidence, should not be taken 
until a conclusion has been come to by the Magistrate 
or Judge conducting the trial in which the false evi- . 
dence is supposed tobe given, upon the evidence 
given therein. 

Where a person is required to show cause why he 
should aot be criminally prosecuted, although he ia 
not upon his trial upon a criminal charge, he is in 
the position of a person acensed of committing an 
offence, His examination, therefore, should not be 


Vol. XX] 

NGA THA WIN Y, XGA BAN. 
on oath, nor should he be cross-examined but any ques- 
tions put to bim should be put with the object of en- 
abling him to explain the circumstances which appear 
to require explanation. 

In an inquiry for tho purpose of section 195, Cri- 
minal Procedure Code, there is no authority for 
granting costs. 

Mr. R. 0. J. Swinhoe, for the Applicant. 

Mr. 0. A. 9. Pillay, for the Respondent. 

JULGMENT —The Additional Jadge of 
the District Cours having granted sanction 
to prosecute the respondent upon the appli: 
cation of the present applicant upon charges 
under sections 198 and 478, Indian Penal 
Code, the Divisional Judge in appeal revoked 
this sanction and the applicant now applies 
to this Court for a revision of the order of the 

“ Divisional Judge. 

The Divisional Judge has pointed out that 
section 476, Indian Penal Code, which refers 
to the counterfeiting of a mark used for the 
purpose of anthenticating a document, was 
not applicable to the circumstances of the 

. case, This appears. to be correct. The 
respondent was apparently accused of hav- 
ing a forged document, an offence punish- 
able under section 467, Indian Penal 
Code, If there had been a simple and 
obvious clerical error, I think, it would have 

_been competent for this Court to correct it, 
but it does not appear that this was the case. 
Throughout the proceedings, section 476 was 

„referred to and not section 457, The Judge 
‘found that section 471 of the Indian Penal 
Code, which was also referred to in the 
application for sanction, was not applicable 
Even assumirg that section 476 was throughe 
out a clerical error for section «467, it is 
clear that no sanction is necessary under 
section 195, Code of Criminal Procedure, 
for a prosecution under either section 46? or 
section 476, Indian Penal Code. Sanction, 
therefore, was rupe: flaous and unnecessary, 
and this part of the order need not be further 
referred to, 

The Divisional Judge revoked the sanction 
granted to prosecute the respondent under 
section 193, Indian Penal Code, partly on the 
merits, as he thought it possible that there 
had been no deliberate perjury, and partly 
because the order of the Additional Judge did 
not state specifically what false avidence was 
given or fabricated. Section 195, sub section 
(4), which is quoted as the anthority for 
requiring the false evidence to be specifically 

stated in the order of sanction, does ‘not, 
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however, eppear to me to justify this view. 
It lays down that the sanction may be in 
general terms and “shall, so far as practi- 
cable, specify the Court or other place in 
which and the occasion on which the offenca 
was committed.” Nor do there appear to ba 
any rulings of this Court which justify the 
view taken by the Divisional Judge, and it is 
not difficult to imagine circumstances in 
which a sanction might be a perfectly proper 
sanction without setting out the actual words 
in which it is alleged the offance was 
committed. 

It has been held that an application fcr 
sanction must set oub in detail the statementa 
alleged to be false, Balwant Singh v. Umea 
Singh (1), and it is clearly right that this 
should be so. 

Bat there is a long series of rulings of tha 
Indian Courts, and it is certainly in accords 
ance with the requirements of jastice that 
the order of sanction should not ba a vagae 
order leaving the accused in doubt as to the 
charge which he will ba expected to meet, 
and in the case of along deposition containe 
ing statements alleged to be false, it is par 
ticularly desirable that some indication 
should be given of the portions of the deposi« 
tion so alleged to be false (2). In the present 
case, the deposition of the respondent fills ten 
pages in the copy filed, but the parcioular 
part of the deposition which is alleged to ba 
false is not Beb out in the order of senos 
tion. The respondent was examined on oath 
by the Judge in the courses of this inquiry, 
and the Judge has found that he has mada 
false statements in that examination. I think 
it would be impossible for any one to gather 
exactly from the order of the Additional 
Jadge what the charge against respondent 
was. He is supposed to have forged a docue 
ment in the interests of his wife who was 
defendantin the suit in respect of which these 
proceedings have been tuken, and to have, 
to support the fore 
gery. But it seems clear that the do- 
cument must have been written long bafere 
he married this wife and at atime when he 
cannot have had, or have expected to have, 
any interest in the property in suit. The 
order of the District Judge is confused and 
involved, and ib is impossible to ascertain 

(1) 18 A. 203; A. W. N. (1896) 31. 

oes Code of Cr. Pro. (1910), p. 331, 
nO; ? 
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exactly what it is that he considered the 
respondent had done. -> 

Bat apart from this, the procedure of the 
Judge appears to have been open to grave 
objection. Upon receipt of “the application 
for sanction, he issued notice to the respond. 
ent to show cause, and upon the respondent 
appearing in Court he placed him upon oath 
and allowed him to be cross-examined as to 
bis previous statements. It was pointed out 
in Nga Paw Uv. King-Hmperor (3) that it is 
opposed to the spirit of the law that a person 
accused of an offenc3 should be called upon 
to make a statement on oath. Farther, the 
examination of the respondent and the other 
witnesses, who were examined in the inquiry, 
took place while the ‘civil suit in which the 
offence is said to have been committed was 
being tried, the order of sanction bearing the 
same date as the judgment’ disposing of the 
suit. Ithink it may be taken as a general 
rule that proceedings with a view to the 
prosecution of a witness for giving false 
evidence should not be taken until a conolu- 
sion has been come to by the Magistrate or 
Judge conducting the trial in which the false 
evidence is supposed to be given, upon the 
evidence given therein. Any other course 
is clearly open to serious objections. It is 
the duty of a Judge trying a civil suit, fcr 
example, to consider the evidence as a whole, 
and if each of the parties is to be at liberty 
to apply for sanction to the prosecution of 
witnesses, and if inquiries were to be 
conducted upon each application simultane- 
ously with the trial of the suit, itis difficult 
to see what limit could be set to the confusion 
which would arise and the amount of pre- 
judice which would be imported. A party 
would be at liberty in that case by merely 
filing an application for sanction to prosecute 
a hostile witness to embarrass seriously his 
opponent’s case. - 

The Judge appears to bave treated the 
inquiry preliminary to the granting of sanc- 
tion as if it were a civil suit itself between 
tbe applicant ahd respondent, and has nob 
merely allowed the respondent to be examined 
and cross-examined upon oath, but has requir- 
ed thë respondent to pay the costs of the 
inquiry. Itis clear that although the re- 
spondent is not upon his trial upon a criminal 
charge, in being required to show cause why he 


(8) U. B. R. (1907-09) Cr. 1; 6 Cr. L. J. 25, 
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should not bə criminally prosasatel, he is in 
the position of a person accused of commit- 
ting an offence, His examination, therefore, 
should not bean oath, nor should he be 
cross-examined, bat any questions put to him 
shou'd be put with the object of enabling > 
him to explain the circumstances which 
apvear to require exolanation. Nər should 
the respondent be reqiirad to pay the appli- 
cant’s costs. Though the inquiry is heli by 
the Judge in his capacity as such, when the 
offence is committed in a Civil Court, tha 
inguiry is for the purposes of section 195, 
Code of Criminal Procedure, and there is no 
authority for granting costs, 

I decline to interfere with the order of the 
Divisional Jadge. The ordar of the Additional 
Judge of the Distries Court requiring the 
respondent to pay the applicant’s costs is set 
aside, i 


ALLAHABAD HIGH COURT. 
CRIMINAL Reraresoa No. 210 or 1913. 
March 12, 1913. 

Present: —Mr, Justice Banerji, 

RUP DEB AND ctr EkS— AFPLICANTS 

versus 
EMPEROR —Oppecs'te P ery. 

Forest Act (VII of 1878), a 32—Penal Vode (Act 
(XLV of 1860, s, 447—Cutting reserved forest trees— 
Criminal trespass. 

A man who enters a forest and cuts down reserved 
forest trees cannot be held guilty of offences both 
under s+etion 32 of the Forest Act and under section 
447 of the Penal Code, the offence under the latter 
section being included in that under the former. 


Criminal reference made by the Sessions 
Judge of Kumaun. 

JEUDGMENT.—The accused in this case 
have been convicted under sectiun 32 of the 


< Indian Forest Act (VI of 1878) for having 


cut down some reserved trees and also 
under section 417 of the Indian Penal Code 
for committing criminal trespass in respect 
of forest land. The criminal trespass is said- 
to have been committed by reason of the 
accused having entered ov forest land for 
the purpose of cutting the trees. The learn- 
ed Sessions Judge who bas referred this case, 
under section 438 of the Code of Criminal 
Procedure, is of opinion that the offence under 
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section 32 of the Indian Forest Act must be 
held to include the offence of criminal 
trespass and that, therefore, the conviction 
under section 447 is illegal. I agree with 
- the learned Sessions Judga. No trees caa 
be felled without going, on the landon which 
they stand and by going on the land for that 
purpese the offender who cuts down the 
trees does an act which is included in the 
main offence of felling the trees. Of course, if 
he only trespasses on the land and does not cut 
“any trees he wonld be guilty under section 
447 or even if he cuts down the trees he might 
be'convicted under the latter section. Bat 
he could not be convicted both for cutting 
down the trees and for going onthe land. The 
former offence necessarily includes the latter. 
The conviction under section 4.47 of the Indian 
Penal Code was, therefore, illegal, I accord- 
ingly set it aside and direct that the fines 
imposed under that section, if paid, be 
refunded. 
Conviction set aside, 





CALCUTTA HIGH COURT. 
CahtminaL Revision No. 9 cr 1913. 
March 4, 1913, 
‘Present:— Mr. Justice Coxe and 
Mr. Justice N. R. Chatterjea. 
ANANTA RAM TEWARI AND otaers— 
ÅCCOSED—— PETITIONERS 


VETEUS 


Sheikh AUTEB SARK AR—Oprposrru Parry. 

Criminal Procedure Code (Act V of 1898), ss. 190, e2. (0), 
526 —Cognizince—“Take cognizance,” meaning of ~ 
Magistratemaking judicial inquiry—Summoning accused 
-— Case should not be tried by Magistrate making in- 
quiry —Transfer of case. 

The opposite party lodged information against the 
petitioners with the Police who found the inform- 
ation false, and recommended bis prosecution. This 
came up before the Deputy Magistrato in charge 
who ordered 4 judicial inquiry, which was held by a 
Magistrate B. who, taking evidence, summoned the 
accused: 

Held, that as B. was the frst Magistrate who really 
contemplated taking proceedings against the accnsed, 
they ought to be allowed to have the case tried by 
another | Magistrate. 


Babus Dasarathi Sanyal and Suresh Ohandra 
Mukerji, for the Petitioners. 

JUDGMENT.—This was a Rale calling 
upon the District Magistrate to show cause 
why the case against the petitioners should 
not be transferred from the file of Moulvi 
Mirza S. Bakhat, Deputy. Magistrate of 
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Hooghly to that of any other Magistrate 
competent to try it. 

It appears that one Shaik Alteb lodged 
information against the petitioners with the 
Police. Tkey found the information to be 
false and recommended his prosecution, 
This came up before the Deputy Magistrate 
in charge who ordered a judicial inquiry, 
although no complaint had been made by 
Shaik Alteb, In the explanation which the 
District Magistrate has given, he says that 
this judicial inquiry was ordered, he presumes, 
with the object of giving the complainant 
a chanca of proving his case before any 
further steps were taken against him. ‘The 
case wasthen made over to Moulvi Mirzi 5, 
Bakht who after taking evidence has sum- 
moned the accused. 

The expression “to take cognizance” has 
not been defined in the Criminal Procedure 
Code, and it is difficult to ascertain at what 
precise stage of a case cognizance is said to 
be taken. Bat it seems tobe clear that in 
these proceedings Moulvi Mirza S. Bakht was 
the first Magistrate who really contem- 
plated taking proceedings against the 
acsused persons. It is equally clear that he 
did not act either upon a Police report or 
upon any complaint. Although, therefore, 
section 190, clause (c) may not strictly apply, 
we think that in the peculiar circumstances of 
this case the accused oaght to be allowed to 
have the case tried by another Magistrate. 
Accordingly, the Rale will be made absolute 
and the case will bs transferred to another 
Magistrate of competent jurisdiction. 

Rule made absolute. 





ALLAHABAD HIGH COURT. 
Carmina Reverence No. 245 or 1913. 
April 18, 1913. 
Present:—Mr. Justice Tudball, 
BULLAN AND ANGTHER-——APPLIGANTS 
versus 
EMPEROR—Obprosire PARTY, 

Criminal Procedure Code (Act V of 1998), s. & (A) 
~~Complaint, meaning of—Petition to Collector— 
Collector taking actinn thereon as District Magistrate = 
Petitioner not protesting to Magisterial inquiry on his 
petition. 

The applicants made a petition $2 the Collector of 
ttle District alleging that a certain Tahsildar had been 
guilty of acts some of which amounted to oifonces 
under the Penal Code. The Collector, to whom the 
petition was presented, acting in his capacity ag 
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District Magistrate, ordered Magisterial inquiry to be 
made in matter of the petition. Tho petitioner pro- 
duced evidence before the inquiring Magistrate. 
On report of the inquiry, the District Magistrate dis- 
missed the petition under section 293 of the Penal 


Code. The petitioner took the matter up to the 
Sessions Judge and asked for further Magisterial in- 
quiry: 

Held, that under the circumstances, whatever be 
the heading of the petition, it was a complaint with- 
in the meaning of the Code of Criminal Procedure. 


Criminal reference made by the Sessions 
Judge of Agra. 

Mr. A. Haider, for the Applicants. 

The Government Advocate, for the Crown. 


JUDGMENT.—The facts of the case in 
which this reference by the Sessions Judge 
of Agra has been made are as follows:—On 
the 23rd of September 1912, the District 
Magistrate and Collector of Muttra received 
a petition from the two applicants, Bhullan 
and Moula Bakhsh. Jt was addressed “to 
the Collector of the District.” It alleged 
that the Tahsildar of Sadabad nad been 
guilty of certain aots, some of which, beyond 
all doubt, amounted to offences under the 
Indian Penal Code and some of which were by 
no means offences. The petitioners asked 
. for issue of orders to the Tabsildar to 
- refrain from doing these acts in future 
and for issue of orders to him to pay to 
them certain sums of money whish they 
claimed as their dues and in the event 
of his not paying, they asked for sauction 
to bring a civil suit. Looking at the 
petition as a whole, ib would not appear 
from amere perusal that they intended it 
to be a complaint within the definition in 
clause (A4) of section 4 of the Code of 
Criminal Procedure. The officer to whom 
the petition was presented was, no doubt, 
both a Collector and a District Magistrate. 
If the petition had been given to him 
in his capacity as Magistrate and with a 
view to his taking action under the ode 
of Criminal Procedure, it would be im- 
material, in my opinion, whether the words 
“bahazur janab Collector saheb bahadur” did 
or did not appear at the head of the 
petition, The only difficulty which I have 
in the present case is in arriving at a 
clear finding as to whether the petitioners 
intended to move the District Magistrate 
_ to take action under the Cods of Criminal 

Procedure or whether they merely intended 


to petition him as Colleotor and Executive 
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head of the District with a view to his 
taking action departmentally. Whatever 
the intention of the petitioners might have 
been, the District Magistrate treated the 
petition as a complaint. He sent it to the 
Sub-Divisional Officer, a Magistrate of the 
first class, for inquiry. That Magistrate 
fixed a date and issued a notice to the 
petitioners through the Police to appear on 
that date and to produce their, evidence, 
The petitioners appeared and produced evi- 
dence and the Magistrate made his inquiry. 
The petitioners did not protest at all 
in the slightest to the course taken by the 
District Magistrate or to the inquiry, being 


made by the Magistrate of the frat 
class. Onthe report of the Sub-Divisional 
Officer, the District Magistrate as such 


passed an order under section 203° dismiss- 
ing the complaint. This order was passed 
on the 23rd of November 1912. On the 
llth of December 1912, the petitioners 
made an application in revision to the 
Sessions Judge against the order of the 
23rd November 1912, dismissing, as they | 
stated, it “the complainant’s complaint,” 
and in their. petition to the Sessions Judge 
they urged that they had not been given 
reasonable opportunity by the Magistrate 
of substantiating their allegations and they 
clearly asked for a further Magisterial 
inquiry into the matter of their complaint. 
Apparently, though it is not on the record, 
this application for revision was rejected. 
The District Magistrate took action under 
section 476 and proceeded to maka a 
complaint against the two petitioners for 
offences under sections 182 and 211, Indian 
Penal Code. The learned Sessions Judge 
has referred the matter to this Court: 
recommending that the order directiog 
prosecution of the applicants under section 
211 be set aside but further directing that 
the order for prosecution under seotion 162 
be allowed to stand, because in hia opinion 
no “complaint” (within true meaning) had 
been filed, that the matter’ was one with 
which the Collector could deal only in the 
capacity of a Collector and in that capacity 
it was not open to him to make a complaint 
under section 211, because he was not a 
Court and, therefore, no offence under section 
211 could have been committed. The re- 
ference, as it stands, isone which I could 
not possibly accept. The District Magis- 
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trate has clearly, throughont tho matter, 
purported to act as a District Magistrate 
and inthe exercise of his powers as such. 
Jf no complaint was made to him and if 
the petitioners merely wished to and 
attempted to invoke the. exercise of his 
powers as a Collector, then the whole of tha 
action taken under the Code of Crimiuul 
Procedure was wrong and I should have, 
to seb aside the order zn éofo as it stands. 
If, on the other hand, the officer can be 
deemed to have acted as a Collector and to 
have made his complaint as Collector or 
a Revenue Court, then this Court has no 
jurisdiction whatsoever to interfere and to 
say that the Collector shall not make a 
. complaint of an offance ander section 182 
or 211, Indian Penal Code. Because the 
Collector happens to complain of offences 
under two sections, ib does not follow that 
the Magistrate would convict the petitioners 
under ‘both the sections. Bə that as it 
may, though on perusal of the petition it 
seemed tome at first that the petitioners 
did not desire to make any “complaint” 
or to invoke the exercise by the Magistrate 
of hia powers as such, their subsequent 
action in the matter throws a very different 
complexion on it. They saw action being 
taken by the Magistrate as a Magistrate. 
They produced witnesses and tendered evi- 
dence. Some of the facts alleged by them, 
if true, constituted criminal offences. They 
made no protest whatsoever at the course 
taken by the Magistrate. They even went 
further. They went to the Sessions Judge 
and asked for a further Magisterial inquiry. 
In these events, it is impossible to do 
otherwise than to conclude that, whatever 
may have been the heading and the language 
of the petition, they all along intended it 
to be a complaint and -desired the Magis- 
trate to fake action under the Code of 
Criminal Procedure. In this view, ib is 
impossible for me to aceept the reference. 
Nothing has been said on the merits nor 
do I think that at this stage of the case 
it is right to discuss that branch of the 
subject. It will ba open to the Magistrate 
before whom the complaint has been filed 
to decide what offanca has besn committed 
and his discretion in the matter is unfettered. 
I, therefore, do not accept the reference, Lat 
the record be returned. 
Record returned. 
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LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL N. 1048 oF 1912. 
December 13, 1.12. 
Present:—Mr. Jastice Twomey. 
MAUNG GYI— APPELLANT 
VETSUS 
EMPEROR —Reseonpent. 

Penal Code (Act XLV of 1860), s.84—Unsowndness 
of mind—-Drunkenness—Subsequent exposure to sun 
and loss of self control by blow on head. 

Tho term ‘aosoundness of mind’, as used in 2section 
84 of the Indian Penal Code, cannot be construed so 
widely as to cover the loss fof self-control following a 
hostile blow on the head, which is already inflamed 
with alcohol and has been exposed to the sun after. 
wards 


Mr. Wiltshire, for the Appellant. 

JUDGMENT.—The appellant, Nga Manng 
Gyi, has baen convicted under sections 326 
and 324, Indian Penal Code, and sentenced 
to suffer transportation for seven years, 
One day about 3 P. m., he went on to Maung 
Shwe Gun’s house at Chinya, Bassein Dis- 
trict, armed with a long da and cub five 
women whe were buying and selling cloth 
there. Three of the women received wounds 
which are classed grievous hart; the wounds 
suffered by the other two were less severe. 

The defence was that Nga Maange Gyi 
was not responsible for his actions. Ha 
had been drinking at another village, he 
then had a walk of two miles in the aun, 
and on reaching Chinya a man named Po 
Thet hit him on the head with a stick 
just before the attack on the women. ‘The 
Civil Surgeon, who was examined as a 
witness, gave it as his opinion (after being 
told some of bat not all the facts) that 
the accused was not fally responsible for 
his actions “owing to the mental state 
caused by the wound on his head and 
the alcohol he had taken and the walk 
that he had taken in the sun.” He con- 
sidered in these circamstances that Nga 
Maung Gyi was suffering from “mental 
disease of a purely temporary nature’ and 
said that he would call this disease “tempos 
rary dementia. ” 

The Senior Magistrate held, however, that 
the case was not covered by section 84, 
Indian Penal Code, because one of the 
factors which resulted in the “temporary 
dementia” was intoxication. 

There is only the statement of one witness 
that the appellant drank liquor on his way 
to Chinya. . 
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Assuming that he was partly intoxicated, 
the irritation caused by Po Thet’s blow 
would probably be greater than if he was 
perfectly sober. lt is -clear from his own 
statement to the village headmin that he 
went onto Shwe Gun’s house because he 
thought Po Thet had gone there. He went 
in a state of anger desiring to be revenged 
on Po Thet and not finding Po Thet ha 
vented his fury on tle unoffending women 
whom he saw on the house. No theory 
of mental disease, “temporary dementia” 
or disease of any other kind, is reqaired 
to explain his acts. The burden of proving 
that he was incapable, through uvsoundness 
of mind, of kuowing the nature of his 
acts or that he was doing what was wrong 
or contrary to Jaw, was upon the accosed, 
I think he failed to discharge the burden 
of proof. The term “unsoundness cf mind”, 
as used in section 84, is, in my opinion, 
inapplicable to the mental condition of the 
accused at the time, nor is there any 
sufficient reason to suppose that accused 
when he cut down the women was incapable 
of knowing that he was doing what was 
wrong and contrary to law. The term 
“ausoundness of mind” cannot be construed 
so widely as to cover the loss of self-control 
following a hostile blow on the head. When 
the head is already inflamed with alcohol 
and has been exposed to the sun afterwards, 
the loss of self-control may be all the more 
complete. But these circumstances do not 
serve to bring the case under section 84, 
Indian Penal Code. 


Attention is arrested by the use of the 
expressions “mental disease” and “temporary 
dementia” by the Civil Surgeon. A blow 
on the head may produce mental disease 
but this is not a necessary or even a common 
result. Every day men sustain more severe 
knocks on the head than the appellant suffered 
without mental disease supervening. The 
Civil Surgvon’s opinion that in the present 
case the blow caused mental disease, and 
this within a quarter of an hour, is appareutly 
based only on the circumstance that Nga 
Maung Gyi attacked the women wantouly. 
The Civil Surgeon was ignorant of the 
fact that Nga Maung Gyi had gone on 
to the house in pursuit of the man who 
struck him andthat he attacked the women 
only on finding that the man was not 
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there. Ifthe Civil Surgeon had been fully 
informed of the facts he would probably 
have found it unnecessary to import mental 
disease and dementia to account for what 
was really the outcome of disappointed raga, 
In the circumstances of the case, no weight 
can be attached to the Civil Surgeou’s 
opinion. 

The sentence is, in my opinion, no more 
than the appellant deserved, 

The appeal is dismissed. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Orianan Case No, 8 cr 1912. - 
December 9, 1912. 

Present: —Mr, Justice Carnduff, 
EMPEROR on tae PROSECTTION oF 
NITYA GOPAL CHUCKURBU ITY ~~ 
CCMPLAINANT 
VETENS 


JIBAN KRISHNA BAGCHI—Accusep. 

Criminal Procedure Code (Act V of 1898), ss. 283, 
234, 235, 235, 289—Charges - BMisjoinder of charges- 
Criminal breach of trust—Falsification of accounts— 
Penal Code (Act XLV of 1860), ss. 408, 477.4. 

The accused was arraigned on three charges: 
(1) that ona certain date he committed criminal 
breach of trust (section 403, Indian Penal Code) 
in respect of Rs. 500 entrusted to him by 
his employer; (2) that he, on the same day, 
falsified his employer's cash book by making an 
incorrect entry regarding the said Rs. 600, thus 
cloaking the breach of trust referred to in the first 
charge, and s9 committed an offence punishable 
under section 477A, Indian Panal Code; and 13) 
that on a subsequent day he again falsified his 
employer’s cash book by showing the total on the 
credit side as less by Rs. 50 than he ought to hive 
shown it, and so committed another offence punish+ 
able under section 4774, Indian Penal Code: 

Held, that although there was a similarity as to the 
amount dealt with, the second falsification alleged 
had nothing whatever to do with the alleged breach 
of trust in the first charge and the trst falsification; 
that, therefore, there was no connection between tho 
third charge on the one hand and the first and 
second on the otber; that there was, conseqnenily, a 
misjoicder of charges which offendad against the 
oxpress provisions of the Criminal Procedare Cods 
and that, therefore, either the first or the third 
charge must go. 

Subrahmania Ayyar v. Emperor, 28 I. A. 257; 25 
M. 61, 11 M, L. J. 233; 3 Bom. L. R. 540; 5 0. W, N. 
866; 2 Weir 271, followed. 
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Mr, N. Sen, for Prosecutor. 

Mr. E. P. Ghose, for Defence. 

JODGMENT.—The accursed kas been 
arraigned on three charges, and, on his behalf, 
Mr. Ghose, citing Kast Viswanathan v. 
Emperor (1), has objected to the joinder. 

“ The objection must, I think, prevail, 

The first charge is that, on the lst Novem. 
ber 3910, the accused committed criminal 
breach of truet, punishable under section 408 
of the Indian Penal Code in respect of a sum 
of Rs. 530 entrusted to him by his employer. 

The second is that he, on the same 
day, falsified his employer's cash-book 
by making an incorrect entry regard- 
ing the said Rs. 500, thus cloaking the 
breach of trust referred to in the first charge, 
and so committed an offence punishable 
under section 477A of the Indian Penal 
Code, as amended by section 4 of the Crimi- 
nal Law Amendment Act, 1895. 

The third charge is that, on the 9th 
February 1911, he again falsified his em- 
ployer’s cash-book by showing ‘the total on 
the credit side as less by Rs. 500 than he 
ought to have shown it, and so committed 
another offence punishable under section 
477A of the Penal Code, 

At first sight, the second falsification, 
thus allagad, looks as if it also had 
been done to conceal the earlier breach 
of trust charged. But it transpires, and 
it has been admitted by the learned 
Counsel for the prosecution, Mr. Sen, that it 
is not so, that, although there is a similarity 
as to the amount dealt with, the second falsi- 
fication alleged had nothing whatever to do 
with the alleged breach of trust of the Ist 
November and the first falsification charged. 
Indeed, the sum of Rs. 500, said to have been 
embezzled in November, had, it is conceded, 
been so to speak resorted to by means 
of a credit entry in the cish-bonk, made 
before the second sum of Rs. 50), re- 
ferred to in the third charge, is supposed 
to have been emb.zzled; so that there is 
no connection batween the third charge on tha 
one hand and the first and second on the other. 

In thesé cirenmstances, I am of opinion that 
there is a misjoinder, which offends against 
the express provisions of the Codeof Criminal 
Procedara of 1898, and would, as held by 


(1) 80 M. 828, 


INDIAN CASES. 


413 


the Judicial Committee in the well known 
case of Subrahmania Ayyar v. King- Emperor 
(2), vitiate the trial. 


N>doukt, the first and seamd of the 
charges laid, could lawfully bə tried together 
by virtue of the provision of section 235, 
sub-section (1), of the Oriminal Prosedare 
Code, for the alleged embezzlement of the lst 
November 1910, and the falsification cluaking 
it, alleged to have been then made, would seem 
to have been so connected together as to 
form tha same transaction, In truth, the 
alleged breach of trust was apparently effect- 
ed by means of the alleged falsification. 

Again, the second and third charges, each 
being in respact of an offence punishable 
under section 477A of the amended Penal 
Cade, are obviously made triable together by 
section 234 of the Procedure Code. 

Bat, although the first and the second 
charges could properly be tried together, and 
the second and the third charges could lika- 
wise be Joined at one trial, non constat, as it 
seems to me, that all three are triable simul- 
taneously. The joinder of the three at one 
trial must (see section 233 of the Criminal 
Procedure Code) be brought within the scapa 
of either section 234, or section 235, or section 
235, or seciion 23), of the Code, and I can fiad 
nothing ia any of those sections to justify the 
joinder of the third charge with the first. rg), 
the first charge cannot be tried along with the 
third, and either the first or the third must 
go. 

I may add that I have exrimined a 
number of precedents in this Court and find 
that in oneinstance, in August 1902, an 
accused person wascharged on six counts 
with tbree separate embezzlements under 
section 403 of the Penal Code and with three 
corresponding falsifications under section 
477A, and was convicted on each count, But 
the point now raised was apparently nob then 
taken, and in August last, when a prisoner 
was coramitted for three diferent aots of 
criminal breach of trust and also for forgery 
and falsificxtion in connection with one of 
the three, the crarges of forgery and falsi- 
fication were withdrawn by the prosecution, 
It can hardly, therefore, bo said that tha 
view I have taken iə opposed either to 
practice or to authority in this Court, while 


(2) 28 I. A, 257; 25 M. 61; 11 M. L. J, 233; 3 Bom, 


_ L. R. 540; 6 C. W. N. 866; 2 Weir 271. 
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it ig in consonance with the ruling of the 
Madras High Court relied upon by Mr. 
Ghose. f 


My decision being in Mr. Ghose's favour, 
his suggestion that I should reserve the point 
under clause 25 of the Letters Patent of 1865, 
need not, of course, be considered. 


UPPER BURMA JUDICIAL COM- 
MISSIONER’S COURT. 

CRIMINAL Revistoy Petrrron No. 39 or 1913. 
January 24, 1913. 
Present:-——Mr. Saunders, J. C. 
EMPEROR— PROSECUTOR 
versus 

TGNATIO RBEIS—Accissp. 

Criminal. Procedure Code (Act V of 1893), s3. 110, 
5l4— Burma Gambling Act (I of 1899)—Security for 
good behaviour —Single penalty—Forfeiture of bond 
— Liability of sureties— When sureties to be called 
wpon to pay —Effect of forfeiture of bond—Re-commitial 
to Jail after forfeiture is illegal. =, 

A bond execnted under the provisions of section 17, 
Gambling Act, read with section 110, Code of Cri- 
minal Procedure, is a bond with asingle penalty. 
A Magistrate directing the payment of money due 
thereon may remit any portion of the full amount 
under section 514 (5), Code of Criminal Procedure, 
But such a remission is clearly an extinction of the 
liability of the parties to it for the amount remitted. 
Onosa the bond is forfeited, thero is an end of it. 

Ordinarily, the sureties should be called upon to 
make good the amount which the Magistrate orders 
to be forfeited if it is not paid by the principal, and the 
manual practice should be to require the principal and 
gureties together to pay the nmount to be forfeited, 

A boud, after it is forfeited or the penalty under it 
has been exacted, ceases to remain in force. 

A person against whom an order had been made 
under section 110, Criminal Procedure Code, cannot 
be re-committed to Jail upon the forfeiture of his 
bond, except by fresh proceedings being taken against 
him, 

JUDGMENT.—One lgnatio Reis was 
ordered under section 17, Gambling Act, on 
17ıh May 19i1 in Criminal Miscellaneous 
Case No. 81 of 1911 of the Sub- Divisional 
Magistrate, Sagaing, to execute a bond in 
Re. 300 to be of good behavicur for a term 
of three years with two sureties jointly and 
severally liable in the like amount. Security 
was furnished, and a bond executed. On 
the 9th December 1912, this person was 
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convicted under section 10 of the Gambling 
Act, and sentenced to pay a fine of Rs. 10 
or to suffer one week's rigorous imprison- 
ment, He was, therefore, called upon, as 
were his sureties, to make good the amount 
Iguatio Reis was eventually 
called upon to pay Rs. 100, and apparently 
each of the sureties was called upon to pay 
the same amount. The sureties accordingly 
paid Rs. 100 each. Jgnatio Reis failed to 
pay the Rs. 10u as ordered, and has been 
committed to Jail for six months under 
section 514, Code of Criminal Procedure. 
The Sub-Divisional Magistrate, who first 
dealt with the proceedings, displayed some 
familiarity with the rulings of this Court, 
and it is extraordinary that he should have 
failed to appreciate their meaning, The 
case of Hmrerorv. Nga Thein Ga (1) states 
clearly that the Magistrate should order the 
principal and the sureties to pay the 
penalty named in the bond. The meaning 
of that ruling was further explained in the 
case of Emperor v. Nga Kaung (2), a few 
pages further on in the same volume. 
There is only one bond and the sureties to, 
it are jointly and severally liable for the 
amount fixedin it. The Magistrate has a 
discretion under section 514 (5) to remit 
any portion of the penalty, bat the penalty 
is only one, the exact amount of it should 
be stuted, and the parties to the bond 
should be called on to pay that amount. If 
the Magistrate thinks it desirable, he may - 
call on the principal first to pay the amount 
but if he fails or refuses to do so, he should 
not take any action against him until he 
has called upon the sureties to make good 
the amount and they have failed to do so, 
lt ig not for the Magistrate to say how 
much each surety shall pay, both may pay 
a part or one may pay the full amount. If 
theamount which the Magistrate directs 
“shall be forfeited” is not paid in full, he may: ` 
then proceed against one or all the parties 
to the bond under section 514, Code of 
Criminal Procedure, It is true that section 
514, Code of Criminal Procedure, does not 
require the Magistrate to proceed against all 
the parties to a bond, and circumstances 


(1) U. B. R. (1904-06) I, Cr. Pro. p. 18; 1 Cr. L. J. 
547. 

(2) U. B. R, (1904.06) I, Cr. Pro. p. 31; 2 Or. L. J. 
463, $ 
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may arise where it would be impossible or 
inconvenient to do so, e.g., where one of 
the sureties has disappeared; but ordinarily, 
as stated above, the sureties should be 
called upon to make good the amount which 
the Magistrate orders to be forfeited if it is 
not paid by the principal, and the usual 
practice should be to require the principal 
and sureties together to pay the amount to 
be forfeited. In this case, the two sureties 
have paid Rs. 100 each. It was apparently 
the Magistrate’s intention to réquire the 
full amount Rs. 300 to be paid. He, how- 
ever, ordered one of the sureties to pay 
Rs. J00 only, and on payment of this, 
ordered the bond to be cancelled. A further 
sum of Rs. 100 was subsequently recovered 
from the other surety. This was irregular, 
but the money has been paid, and no inter- 
ference is called for. It is true that the 
respondent, Ignatio Reis, was only fined 
Rs. 10 in thecase in which his conviction 
has led toa forfeiture of Rs. 200 by his 
sureties, but from the evidence on which 
the order for security was based, itis shown 
that he was a professional gambler who 
earned his living by unlawful gaming in 
trains and steamers, and I do not think, 
ander the circumstances, that the penalty 
was excessive. On the other hand, it is 
clearly unnecessary to require the payment 
of the balance of Rs, 100 which would, if 
paid at all, evidently be paid by the sureties. 
For the reasons given, the warrant commit- 
ting Ignatio Reis to Jail for six months for 
failure to pay Rs. 100 must be cancelled, and 
he must be released. 

Bat this is not all. Upon payment of the 
forfeited sum, one of the sureties asked that 
his bond should be cancelled. This was 
not in effect done as the bond is on the record 
uneancelled, but there is an order directing 
that it should be cancelled. The “accused,” 
meaning Ignatio Reis, was called on to 
furnish fresh security, and on his failing to 
do so, was ordered by the Sessions Judge 
to be committed to Jail for the unexpired 
portion of the term of three years. Thia 
order, it appears to me, cannot be sustained. 

The Suab-Divisiowal Magistrate, in bis 


order of the 3rd May submitting the record - 


to the District Magistrate, appears to have 
seen the difficulty, bat was not willing to act 
on his own responsibility and take no 
farther action against the respondent. 
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A bond executed under the provisions of 
section 17, Gambling Act, read with section 
1:0, Code of Criminal Procedure, is a bond 
with asingle penalty, As already noted, a 
Magistrate, in directing the payment of 
money due thereon, may remitany portion of 
the full amount under section 514 (5), Code 
of Criminal Procedure. But such a 
remission is clearly an extinction of the 
liability of the parties to it for the amount 
remitted. The bond is forfeited, and there is 
an end of it—Nathu v. The Empress (3). The 
words of the undertaking are clear, that the 
sureties are liable as well as the principal “in 


his 
The bond 


was, therefore, extinct as soon as the penalty 
due upon default was exacted, and thera 
could be no cancellation of a bond which had 
ceased to be of force. The Burma rulings 
quoted above may appear to give somo 
authority for the view that the bond 
remained in force after the penalty under 
it had been exacted, but Lam clearly of 
opinion that this view is incorrect. I think 
it is clear that the view expressed in the cages 
of Queen-Hmpress v. Ngu E (4) and Gwern- 
Empress v. Ngi Hla (5) and Queen. Empress 
v. Nga Hla (6) is correct. There is cartain- 
ly no other bond among those prescribed 
under the Oriminal Procedure Code which 
remains in force after it has been forfeit- 
ed. The object of the proceedings under 
section 110, Code of Criminal Procedure, 
or section 17, Gambling Act, is to prevent 
the person proceeded against emmitiing 
offences. The Magistrate is authorized to 
require a sufficient sum‘ as security and 
suitable sureties to afford some guarantee 
that this object will be effected, and the 
sureties are, no doubt, expected to exert 
themselves to see that the conditions of the 
bond are complied with so long as it 
remains in force. But if the guarantee is 
found to have been inadequate, it des not 
follow that a fresh guarantee must at onca 
be given, or in default the person concerned 
must be committed to Jail. An habitual 
thief, against whom an order is made under 
section 11), Criminal Procedure Code, is 





case of making default,” 


(3) 11 P. R. 1839 Cr. 

(4) U. B. BR. (1897-01), I Or, Pro. p. 20. 

(5) U. B. R. (1897-01), 1 Cr. Pro, p. 26. 

(6) U., B. R. (1897-01), I, Cr. Pro. p. 117 
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given the opportunity to furnish sureties for 
his gond behaviour fora definite time. If 
no one is willing to furnish security, he is 
committed to Jail, but otherwise he remains 


_ at large and is given an opportuntiy of behav- 


ing honestly with the knowledge that if he 
does not, he and his sureties will be heavily 
fined for any, but not for every, offence of 
which he may be convicted before the expiry 
of the term of the bond. If he fails 
to take advantage of this opportunity, he 
and his sureties must take the consequences; 
the guarantee has failed and the matter is at 
an end, If itis desired to proceed further 
against him, this must be by fresh proceed- 
ings. The re-committal of a person to Jail upon 
the cancellation of a bond under section 123 
(3), Code of Criminal Procedure, is clearly 
on a different footing, and the object of the 
provisions of that, section is to protect the 
surety who finds that he is unable to 
control the principal for whom he has given 
security. If it had been the object of the 
Legislature to require thal a person against 
whom an order had been made under section 
110, Code of Criminal Procedure, should be 
re-committed to Jail npon the forfeiture of 
his bond, it is hardly conceivable that this 
‘would not have been plainly stated. 


The order of the Sessions Judge directing 
that Ignatio Reis shall be re-committed to 
Jail is set aside, and the warrant must 
be re-called and cancelled. 


LOWER BURMA CHIEF COURT. 
CRIMINAL Appeats Nos. 98, 94 anp 95 or 1913. 
March 14, 1913. 

Present:—Mr. Justice Hartnoll.. 

MA YI ey HER GUARDIAN ad litem THAT PON 
versus 
MA GALE, 

PO WIN AND otTHers—APPELLANT 
169 SUS 
EMPEROR—OprpositE Party. 

Penal Cose (Act XLV of 1860}, s. 897-—~Deadly 
weapon carried by one of robbers, 

A robber cannot be convicted under section 3897 of 
the Indian Penal Code merely because one of his 
pesociates carried a deadly wespon, 
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Appeals against the convictions and sentene 
ces of the Special Powers Magistrate, Henzida, 
sentencing the appellants to seven years’ 
rigorous imprisonment for offences under 
sections 322, 397, Indian Penal Code. 

Me. Maung Kin, Asaistant Government 
Advocate, for the Crown. 

ORDER —The case is a perfectly clear 
one against the appellants and the appeal 
was only admitted as Maung Tun Biw and 
Maung Shwe Don have been convicted under 
section 392 read with section 397 of the 
Indian Penal Code. In convicting Maung 
Tun Baw and Maung Shwe Dm under seo- 
tion #92 read with section 397, the Magis- 
trate says that he followed the ruling in the 
case of Nga I v. Emperor (1). That ruling 
applies to the case of Po Win who had the 
elasp knife but not to the cases of the other 
two men. I would refer the Magistrate to 
the case of Nga Sein v. Emperor (2). The case 
of Queen-H mpress v. Mahabir Tiwari (3) men- 
tioned’in this latter case was overruled by 
the case of Quesn- E impress v. Sant: (4), which 
takes the same view as that takenin Nga 
Sein v. Emperor (2). In the Bombay High 
Court, a similar view is taken in the oase of 
Qneen-Hmpress v. Bhavjiya (5). The con: 
victions on Tun Baw and Shwe Don will ba 
altered to convictions under section 392 of 
the Indian Penal Code. As regards the 
punishment since it is not shown that Ton 
Baw and Shwe Don used any deadly weapon, 
their sentences are reduced to sentences of 
five years’ rigorous imprisonment. Po Win's 


appeal is dismissed, 

(1) 14 Ind, Cas, 651; 6 L. B. R. 41; 5 Bur. L. T. 9; 
13 Or. L, J. 267. 

(2) 3 L. B. R. 121; 3 Cr. L. J. 854, 

(3) 21 A. 263. 

(4) 28 A. 404 note; A. W. N. (1899) 186. 

(5) Ruttanlal’s Unreported Cases 397. 
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KANGAL CHANDRA MANDAL © MADHUSUDAN MANDAL, 


CALCUTTA HIGH COURT. 
Miecertangovs Civit AFPEAL No. 155 
cr 19C4, 

May 4, 1205. 
Fresent:—Mr Justice Stephen and 
Mr, Justice Mockerjee, 

KANGAL CHANDRA MANDAL arp 
OTHEKS— DEFENDANTS— APFELLAMS 
versus 
MADHU SUDAN MANDAL—Puawrrer 
— Rrerovr ELT. 

Sont’ al Perganns Regulalion (TIT of 18729, as. 9, 11, 
ER- Rettlement Officer’s decisicn- Force of derree— 
Rinding upon parties in ewistence—Order of Settlement 
Oficer ~ Collusion between Hindu widow and defendant 
— Hlaintiff a reversioner atthe time—Suit of rlaintifft 
fer declaration of title and possession, i barred under 
8, 25. 

Section 9 of the Sonthal Perganas Regnlation TIT 
of 1872, when it provides that a Settlement shall 
he ordered for ascertaining and recording the various 
interests and rights in the lands, contemplates ths 
agcertainment and record of existing interests and 
rights Section 11, when it enys that the decision of 
the Settlement Officer shall have the force of a decree 
of Court, evidently means that it shall have the force 
cfa decree of Court as between parties in existence 
atthe time when the order of the Settlement Officer 
is made. 

Conseqnenily, where the plaintiff, whe, atthe 
time when the Settlement took place, had no interests 
whatever inthe rroperty in suit but was a possible 
reversioner te a Hindu widow, brought a soit for 
declaration of title and recovery of possession npon 
the allegation t}.at by reason of enllnsion between the 
widow and the defendant the latter got himself re- 
corded as the proprietor: 

Held, that the snit was not barred under section 
25 of the Regulation: 

Apreal frem the order of remand cf the 
Depnty Commiseioner of Sonthal Perganas, 
dated January 18h. 1904, reversing tha 
decrea of the Svh Judge of Jamtara, dated 
November 6th, 1£03. 

Babu Digimbar Chatterjee, for the Appel- 
lanta, 

Babu Nalini Ranjan Chatterjee, for the 
Respondents. 


JUDGMENT.—This is an appeal on behalf 
of the deferdants Nos. 1 to3 in an action 
e*mmenced by the plaintiff-re-pondent for 
declaration of title to and recovery cf pos- 
session of '/5 h share of certain immoveable 
property. The plaintiff alleges that the 
property in question helonged to his 
tmaafernal grandfather, Gibardhone Mondal. 
Gobardhone had two wives, Gobinda and 
Durgamoni. Gobinda had three daughters, 
Raimoni, Brojomoni and Murdakini. The 
plaintiff is the son of Raimoni. The first 


three defendants are the sons of Mandakini 
and the 4th defendant is the son of Broj- 
moni, lt appears tbat when in 1877, tha 
Settlement proceedings took place under 
Regulation III of 1872, the defendant No. 1, 
Kangel Mondal, got himself recorded as the 
proprietor of these lands. The plaintiff 
alleges that at that time Durgamoni, the 
second wife of Gobardhone, was entitled to 
be registered as proprietor and that by 
reason of collusion between Dargamoni 
aud Kangal Mondal the latter was recorded 
as proprietor. He, therefore, sesks for 
declaration that this entry in the record 
is not binding upon him and that he is 
entitled to recover possession of his share 
in the property. The defendants pleaded 
in bar section 25 of Regulation IIL of 1872, 
and contended that the entry in the Record 
of Rights was conclusive proof that the 
property in question belonged to defendant 
No. 1. 

The Court of first instance gave effect 
to this objection. Upon appeal, the Deputy 
Commissioner has held that the present 
case is not barred by reason cf the proe 
visions of section 25 of Regulation IiI of 
1479 and he has remanded the case to be 
tried on the merita. 

Against this order, the defendants have 
appealed to this Court and on their behalf 
jt has been urged thatthe suit is barred 
under section 25 of Regulation ILI of 1872. 


We are of opinion that this contention 
ja unfounded. Section 9 of Regulation ILI of 
1872 provides that “the Lieutenant-Governor 
may, from time to time, by notification in 
the Calcutta Gazatte, declare that a Settle- 
ment shall be made of the whole or any 
part of the Sonthal Perganas for the 
purpose of ascertaining and recording the 
various interests aud rights in the lands.” 
Section 12 then provides that “the Sattle- 
ment Officers shall have power to irquire 
into, to decide and to record the rights of 
the semindars and other proprietors, the 
rigb's of the tenants or razyés, the righta 
of the Manjhees or other headmen as agaicst 
both the proprietors and the tenants, and 
alsa any other landed rights to whieh by 
the law or custom of the country or of any 
tribé, avy person may have legal or 
equitable claim.” Seotion 11 then speci. 
fies a bar to the jurisdiction of the Civil 
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-Court in certain cases and lays dawn that 
“except as provided insection 25, no ani 
shall Hein any Civil Court regarding anv 
matter decided by any Settlement Court 
-under these rules; but the decisions and 
orders of the Sett tlement Cour's mada 
under these rules, regarding the interests 
‘and rights above mentioned shall hava the 
force of a decree of Court.” Section 25 to 
which reference is thus made insection 11 
Jays down that “after a period of a year 
from the date of the publication of the 
“Record of Rights ofany village, such record 
shall be conclusive proof of tke rights 
and customs therein recorded, other than 1h3 
‘rights mentioned in the latter part of this 
section, except so far as concerns entries 
ia such record regarding which obj-ctions 
by parties interested may still be pending.” 
lt is unnecassary to refer to the latter 
part of sostion 25 because it is crne-ddl 
that no 
years to contest the decision of the Setile- 
ment Officer. 

It is argued by the learned Vakil for the 
-appellants that the effect of section ‘5 read 


with section Ll is to give to the decision 


‘of thé Settlement Cflicer the effach of a 
judgment in rem and that'itis binding not 
only as between the present defendants’ and 


Dargamoni but also between the present de- ` 


' fendants and the whole world. 


“We are of opinion that this contention is i 
not well founded. Section 9, when it provides . 


that a Settlement shall be ordered for ascer- 


taining and recording the various interests - 


and 1igbts in the lands, contemplates the 


ascertainment ard record of existing interests. 


and rights. Section 11, when if says that 
the decision of the Settlement Officer shall 
have the force of a decree of Court, evidently 
means that it shall have the forca of a decrea 
of Court as botween parties in existense ab 
thetime when the order of the Settlement 
Officer is made. 


Now itis conceded before us that the pre- 
sent plaintiff, at the time when the Satrlament 
took place in'18/7,had no interest wha svever 
ju this property. Ha was, no doubt, a 
possible reversioner, in other worda if he 
survived his mother and grandmother, he 

“would be entitled to a share in-the p operty 
- but it-is unqsestionable that as a reve-sioner 
at that time his interest was no more than 
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sait was brought within three - 


-that . of 
_Muansif‘of Karnool; in O.:S, Nx 244 of 1908. 
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contingant, Tt is, therefore, impossible toresiat 
the e me'nsion that, as he does not clrim 
throagh Durgamoni, he cannot in any way 
he bound by the order of .the Settlement 
Officer which has the force of .a decree as 
between the present defendants and Darga- 
meni, hnt which, if collusive, does not bind the 
plaintiff, The defendant hag no higher right 
than he wonld have, if he had obtained a decree 
in the Civil Court against the widiw and 
if such decree had been segured by- collusion, 
it would .not: in any way .prejadics the 
reverrioner, We must:hold accordingly that 
the view taken by the Depaty Com nissioner 
is correct and his order , ought. not - ta be 
disturbed, 

The‘appeal fails and” must be ‘dismissed 
with costs. l 


We assess the Nearing foe, at “two gold 
mohurs, : 


“Appeal dismissed: 


MADRAS HIGH COURT. . k 
Seconp Oivi, Arrasa No. 1994-0r 1911: 
March 93, 1913r : ; 
Present; —Mr. Justice Sankaran Nair and ` 
Mr. Justice Oldfipld. |. 
Syed SILIMAN SAHIB AND':ANOTHER-—. > 
PLAINT:EF3— ÅPPBLLANTS |) |” 
versus Zo 
’ BONTALA HAMAN SAHIB AND “OTHERS, 


— RESPONDENTS, 

Civil Procedure Cole (Act V of 1998),s 11, O. IL, 
rr. 2 and 8—Res judicata —Suit for declaration — 
Second surt for possession whether burred or not. 4 

In a declaratory suit fhere is no interferenco with 


an 


- possession and it i3 not nevessary to allege the 


sane. Ina suit for possession ticle, and deprivation 


_ of possession haye both to'be Alley sed, The causes of 


action iu the two suits are different. 


To determine whether a subsequent suit is barred 
and the cause of action is the eame as in a 
previous suit,-:one has to look to the plaint 
and the facts relied upon to constitute the cause 
of action in the firss suit and if on those facts 
it wonld be oven to ask for the relist prayed for in 
t e second anit, the latter would Ba barred. Jb is 


“only when the cause of action is the same wnat Order 


II, rules 2 and 3, bar saeh suite + 

Seoud appeal against the decree of the 
Court of the Subordinate Jadge of Kurnool, 
in A. S No. }60 of 1909; preferred: sgainist 
“the COoart of | the’ -D‘scrint 
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JODGMENT.—This anit for possession of 
certain lands ia dismissad on the ground that 
it is karred by the institntion of a prior 
suit, Original Suit No 208 of 1907. In that 
suit, which was brought bv the same plaiat- 
iffs agains’ the same defendants, the plaint- 
iffs prayed only for a declaration of title. 
Tt was dismissed becanse the plaintiffs were 
found entitled to possersion. 

The title alleged by the plaintiffs in 
both the svits is, undoubtedly, the same: 
The first snit for declaration was brought 
on the ground that it was necessary to 
remove some cloud on the plaintiffs’ title, 
-The facts which it is necessary for a plaintiff 
to allege in a suit for declaration are not 
the sama as those in a claim for possession. 
Jn the declaratory suit, there was no inter: 


ference with possession alleged, end it was 


not necessary to allera the same. In the 
suit before us, title and deprivation of posses- 
sion are alleged. The canses of action in the 
two suits are different. To determine whether 
the suit is barred and the cause of action 
is the same, wa -have to look to the plaint 
or the facts relied upon to constitute the 
cause «f action in the first suit, and if on 
those facts it was open to him to ask for the 
relief prayed for in the second suit, the 
latter would ba barred. Itis cnly when the 
cause of action is the same that Order TI, 
‘rules 2 and 3, bar the suit. This has been 
settled by numerous decisions of this Court. 
. The Calontta High Court. in Nonoo Singh 
Monda v. Anond Singh Mondz (1) following 
another decision. in Jibunti Nath. Khan 
v.. Shib Nath- Chuckevbuity (2, and the 
Allahabad High Court, in Mohan Dal v. Bil iso 
(3), bave decided that a suit for posses- 
sion in similar. circumstances weuld not be 
barred. I agree with them. The Subor: 
dinate . Judge- refers to certain deciriong of 
this Court in support of his conclusion that 
the suit-is barred, Ambr v. Ketlilamma (4Y, 
held that section 43 does not apply aad 
ia, therefore, not in favour of the respondent. 
In Naray mn, Kavirayan v. Kandasami Goundan 
(5), the fact relied upon in the plaint in the 
_ first suit, the contract of sale, entitled the 
plaintiff to possession, the relief prayed for in 
* (1) 120 291; : 
` (2) 8 0. 8i}: 10 C. L. R. 587. : 
© (314A 5123: A W.N. (1892) 80. SN 

(4° Lt M. 23; L M, L. J. 28. 

(5) 22 M. 24, 
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the sibseqient suit. Thedacisinna in Mutin 
Narayma Radli v.. Royalu Relli (6) and 
Rangisamé Fillat v. Krishna Pillu (7), whith 
proceed on the same grounds, may b3 sail ta 
be in favour of the respondents. Bnb 
the gronnda on which they and certain 


-other decisions proceeded were fally consider- 


ed in Ramasımi Ayyirv. Vythinikis Ayyar 
(3) and disapproved. Aa to the observations 
on section 43, seepage 770 and as to Rangicmnt 
Pillat v. Krishna Pillai (7) see pigs 776. 
In a later case, however, this case relied upor 
by the Subordisate Jadge was arain foll>vel 
andon account of this covflet, the qnes- 
tion was referred to a Fall Benth, which 
fallowed the decision in Rimasimt Ayytr v. 
Aiyır (8) and overruled the 
judgment relied upon by the Subordinate 
Judge Thrikatkaé Mud thil Rim inv. Priruthiyil 
Krishnan Nair (9). Nor is the dosision in 
Nag made fyr v. Krishnamurti Ayy'r (10) 
applicable. The scope of sec-ion 43 was not 
considered there. The previons sait was 
dismissed by an order which did nb mantion 
the section under which it was made, and the 
learned Judges held that it waa dismissal 
uuder section 102 read with sastion 15? 
rather than under section 53, and the ques- 
tion which they had to consider was whether 
that dismissal was a bar to the second suit, not 
under rection 43 but another section of the 
Code. They had, however, t> consider who- 
ther the cause of action wasthe same, and 
they held that in the first. suit “the cause of 
action was the denial of the plaintiff’s right 


_to the property accruing on the death of 


Sellathammal and Sreenivasa taking possession 
of the property on the atrength of the order of 
the authorities, thougk he claimed that such 
order of the Government and the action taken 
under itshould not affect his titleor the pos- 
session he had by virtue of the leases.” So, the 
plaint in the first suit disclosed the fact that 
the plaintiff had been deprived of actual posses- 
sion. Heshould have, therefore, claimed 
possession. The learned Judges also refer 
to the judgment of the Judicial Committee in 
Chand Kour v. Partab Singh (11) to the 


(6° 6M. L J. 61. 

(7° 22 M. 259. 

(8: 26 M, 780; 13 M. Ts. J.448. 

(9: 29 M 153; 16 M. L. J. 43 (F B^. 

(10) 6 Ind. Cas. 233; (1910) M, W. N. 213; 8 M. i. 
T. 60; 20 M. L. J. 585. 

11: 16 0. 93; 15 IL. A, 153, 
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effect that the cause of action refers entirely 
to the grounds set forth in the plaint. 

Wo are of opinion, therafure, that the 
decrees cof the lower Conrts should be set 
aside, and the Mansif be directed to restore 
the snit to his file and dispose of it accord- 
ing to law. Costs will be provided for in the 
final decree. 

Oase remanded. 


CALCUTTA HIGH COURT. 
Civin Roe No. 4910 oF 1912, 
January 13, 1913. 

Present; —Mr. Justice Chitty and 
Mr. Justice Teunon. 

KARTIK CHANDRA OHA AND ANOTHER 
-— PLatnti¥#s — PETITIONERS 
versus 
GORA CHAND MAHTO AND orneri— 
Derexpants— OPPOSITE Parties. 

Civil Procedure Code (dct V of 1908), s 115— 
Omission te deal with appeal on merits ~Failure to 
emercise jurisdiction—Chata Nagpur Tenancy Act (VI of 
1908 B 0.), ss. 27, 215 (1) iiv), 215 (2), 217, 224 (25, 
270 —Hiyh Courts Act, 1861, s. 15 —Superintendence 
— Deputy Commis»toners in Chota Nagpur, 

Deputy Commissioners, in the performance of their 
judicial duties under the Chota Nagpur Tervnoy Act, 
are Courts subject to the appellate jurisdiction of 
the High Court which can interfere with their orders 
if they cxceed their jurisdiction or fail or 
refuse to exercise the jurisdiction vested in them. 
by the Act : 

Chattan Patjost Mohapatra v, Kunja Bihari Pat- 
naik, LL Ind, Cas 207; 38 C, 832; 140. L.J. 284; 15 
CG. W. N. 863, relied upon. 

Where a Court omits to deal with an appeal before 
ib on the merits when it ought to do so, it fails to 
exorcise a jarisdiction vested in it by law. 

Rule against the order of the Deputy 
Commissioner, Manbham. 

_ Baba Bipin Bihari Ghose (Junior), for the 
Petitioners. 

Babu Karunamoy Ghose, for the Opposite 
Party. 

JUDGMENT.—In this cise, the landlord 
petitiouers made an application under sec- 
tion 27 of the Chota Negpur Teuaney Act 
(Bengal Act VI of 1908) for the enhance- 
ment of the rent paid by the tenants *opposite 
parties in respect of their holding. 
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Tha application was heard by a Deputy 
Collector empowered to discharge the fune~ 
tions of a Dapnty Commissioner under 
section 27 and the following sections of the 
Act. After a prolonged inquiry, the Depaty 
Collector, on the 12:h February 19.2, made 
an order enhancing the rent of the tenants 
from Re. 2-8 to Rs. £2105 per annum. 
Against this order, the tenants preferred an 
appeal under the provisions of section 215 
(1) (iv) to the Deputy Commissioner who, 
after commenting on the proceedings of the 
Deputy Collector in terms which should not. 
find a place in the judgment of any Court, dis- 
missed the landlord's applicationon the ground 
that in his opinion the questions at issue 
should be decided only “after a full and 
fair trial” or “by the Settlement department 
in the village.” 

Itis not suggested that in the area with 
which we are here concerned, any order for 
the preparation of a Record of Rights had been 
jasoed, and obviously if in the opinion of the 
Deputy Commissioner the caso had not been 
fully and fairly tried, bis proper ourse was to 
make or direct such further ingairy as might 
be necessary. i 

It, therefore, cannot be, and has not been, 
disputed before us that in omitting to deal 
with the appeal before him on the merits, the 
Deputy Commissioner has failed to exercise 
a jurisdiction vested in him by Jaw. Bat on 
behalf of the tenants, opposite parties, it has 
been contended that the Couris of Deputy 
Commissioner, when dealing with applications 
for the enhancement of rent under the pro- 
visions of sections 27 to 30 of the Chota 
Nagpur Tenancy Act, are not Courts subject 
to the appellate jurisdiction of this Cou:t 
within the meaning of section 15 of the 
Indian High Courts Act, 1861, that superin- 
tendence over Deputy Commissioners in the 
performance of their duties under the Act 
is by its express provisions vested in the 
Commissiontr and the Board of Revenue 
and that, therefore, this Court haa no juris- 
diction, or at least sheuld not interfere. 


These contentions are based on the pro. 
visions of section 215 (Z2), (which in terms 
relates to suits only), section 217 and section 
270 of the Act. 

From the very nature of the proceedings 
themselves, and also from the provisions 
of the Act as contained, for instance, in 
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Chapter XVI it is clear that proceedings 
on applications for enhancement of rent 
are judicial proceedings, and in view of 
the express provisions of section 224 (2), 
which allows in certain cases a second appeal 
to this Ciurt, it cannot, in our opinion, be 
contended that Deputy Commissioners, in 
the performance of their judicial duties, 
under the Chota Nagpur Tenancy Act, are 
not Ccurts subject to the appellate jurisdic- 
tion of this Court, | 

No doubt, by the provisions of the sections 
we have already cited, powers of revision, 
direction and control are vested in’ the 
Commissioner and the Board ot Revenue. 
But these sections merely re-produce in 
practically identical terma the provisions of 
sections 151 and 15! of Act X of 1859, and 
notwithstanding the existence of those provi- 
sions in that Act, this Court,in a long series 
of decisions, [we need here refer only to 
the case of Ohottan Potwst Mohapatra v. 
Runiu Rihari Patnaik (1)], bas held that 
it has jurisdiction -and has interfered in 
cases where the Courts of Collectors have 
either exceeded the jurisdiction or failed 
or refused to exercise the jurisdiction vested 
in them ty the said Act. 

We are, therefore, of opinion that in the 
present case, we have jurisdiction and sheuld 
interfere. 

We, accordingly, make this Rule absolute, 
set aside the arger of the Deputy Commis- 
sioner, dated the 7th Jane 1912, and direct 
him to preceed with and determine the 
apreal before him on the merits. 

We make no order as to costs, 


Rule made absolute. 
(1) 11 Ind. Cas. 207; 38 C. 882; 14 C. L. J. 283; 15 
C. W. N. 863, 


ALLAHABAD HIGH COURT. 
Fursr Civt Arrear No 155 cp 1911. 
April 24, 1913. 
Fresext:— Mr. Justice Banerjee and 
Mr. Jostiea Ry ves. 
{INAYAT HUSAIN AND ANOTKER— 
PvaintTirrs— APPELLANTS 
versus 
MUHAMMAD ASKARI AND oruers— 


Der Npants— Respoxvents. 
Jurisdiction of Crvil and Revenue Cowrts~—Lease—Suit 
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between lessor and lessee after termination of lease—m 


- Jurisdiction depends on jrame of suit. 


The plaintifs tonk a lease from the defendants for 
four years and advanced to them Rs. 3,090. The 
lease provided that onthe termination of the lease 
if arrears of rent remained due from tenanta, the 
lessors would pay the amount of those arrears to the 
lessees. It further provided that if during the term 
of the lease the lessees were disposs-ssed, they would 
be entitled to recover rupees three thousand advanced 
to the lessars from the property leased and other 
properties of the Jessors together with damages at tho 
rate of 20 per cent. perannum. The lessees, alleging 
that they had been dispossessed two years after the 
execution of the lease, sued the lessors, on the termiua- 
tion of the lease for the recovery of arrears of rent 
due from the tenants for the terms of the lease and 
also for the amount originally advanzed by them 
together with damages at the rate stipulated for ia 
the lease, claiming a charge on the leased property: 

Held, that the reliefs claimed by the plaintiff could. 
be granted only by a Civil Court, 

The jnrisdiction of a Court dependa upon the 
frame of a suit and nut upon the reliefs which the 
plaintiff might ultimately be entitled to obtain from 
the Coart, 

First appeal from the decision of the 
Subordinate Judge of Saharanpar, datel 
25th Febrnary 1911. 

Me. B. E. O'Conor with him Mr, M. Ishaq, 
for the Appellants, 

Dr. S. 0. Reneriee, for the Respondents, 

JOUDGMENT.—IJn our judgment, this case 
must go back to the Court below for trial 
on the merits. The plaintiffs ob!ained a 
lease from the first three defendants on the 
29th ef April 1993 foe a term of four years 
ending onthe 31st of March 1907. They 
advanced to the defendants a sum of 
Rs. 3,070. The lease provided that the rent 
payable under it to the lessors was Wa. 750 
per annum. It fucther provided in clause 
(6) that on the termination of the term of 
the lease, if arrears of rent remained due 
from tenants, the lersors would pay the 
amount of those arrears to the lessees, 
Clause (7) provided that if during the 
term of the lease, the lessees wera dis- 
possessed, they would be entitled to recover 
the Re. 3,000 advanced by them from the 
property leased and other property of the 
lessors, together with damages at the rate 
of -5 per cent. per annum and Cours cosis. 
The plaintiffs alleged that after two years 
of the term of the lease had expired, they were 
forcibly dispossessed by the defendants lessorr, 
They further alleged that Rs. 4,985-6-1!2 
were due from the tenants for arrears of rent 
for the term of the lease. After giving 
deduction for certain amounts, they claimed 


422 | 
` INAYAT EUSSAIN t. MUHAMMAD ASKART. 


Rea, 6,647-11-3 on this account. They further 
claimed under the provisions of clause (7) 
cf the lease, the sum cf Ra. 3,000 advarced 
by them and Rs. 2.250 damages atthe rate 


of 25 per cert. per annum and a farther’ 


eum of Rs 3,219-13-8 on account of revenne 
raid ferthe years 1312 Fasis to Kharif 
13 4 Fosli making altogetker a sum of 
Ra. 6.469-13 3. As to this amount, they 
prayed that this should be realized by rale 
cf the preperty ccmprised in the lease. 
The prayers for the tao amounts, mentioned 
above, were alterrative prayers, and the 
ylairtiffa claimed that they might be 
awarded either the one sum or the other, 
The Ccurt below seemed to be of opinion 
that the suit was not cognizable by a 
Civil Court. But having discovered that 
the snit had been instituted after the 
expiry of the term of the lease and that 


the relation of landlord and tenant between ` 


_ the parties had c.me fo an end, it held 
that the suit was cognizable by the Civil 
Court. But it was of opinion, that the 
plaintiffs had no cause of action and that 
they were not entitled to any of the reliefs 
claimed. On thess greunds, the suit has 
been dismissed. In our opinion, the decree 
cf the Court below cannot be supported. 
None of the reliefa claimed could be claimed 
jn any Court other than the Civil Court. 
The arrears of rent claimed by the plaintiffs 
could only be claimed on the determination 
of the lease in accordance with the terms 
thereof, ard a suit for such arrears could 
not be brought in the Court of Revenue 
egaiust the lessors. As regards the other 
branch cf the claim, the prayer was to 
‘get back the amount advanced and damages 
in accordance with the terms of the lease. 
lf the plaintiffs were dispossessed as they 
alleged, and if they enjoyed the usufract 
for a period of two years only out of 
the term of the lease, there would still 
be due to them a balance out of the 
Rs 3,000 which they paid in advance. 
This balance they seek to recover by sale 
of the leased property. They allege that 
under the terms of the lease they have 
acharge on the leased property for ay 
pontioncf the Rs, 3,000 which might be 
dae to them, and they seek to enforce 
that charge. A suit to enforce a charge 
could not, even during the currency of the 
lease, be brought in a Revenue Court. As 
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we have already said, the term of the. 
lease has expired, and the parties do not 
stand now in the relation of landlord and 
tenant. Therefore, even if the transaction 
be regarded as one purely of a lease and 
not of a usufructuary mortgage, the suit, 
as brought, can orly be entertained by 
the Civil Court. The jurisdiction of a 
Court depends upon the frame of the suit 
and not upon the relief which the plaintiff 
might ultimately be entitled to obtain 
from the Court. Ji is true that if the 
plaintiffs were dispossessed during the term 
of their lease, they might have b-oight 
a suit in the Revenue Court to recover 
possession and compensation. But they 
were not bound to sue to recover possession 
and after the expiry of the term of the 
lease they were competent to institute a- 
suit in the Civil Court to recover the balance 
of the money which, they alleged, was dua’ 
to them under the covenant contained in’ 
the lease. The jurisdiction of a Civil Court 
is only ousted if the relief, which the plainte, 
iff seeks, could be granted to the plaintiff- 
by a Court of Revenue in a suit which 
cmlda be brought under ths provisions of 
the Tenancy Act. Bat as we have shown 
above, the relief sought by the plaintiffa 
could not have been sought in a Court 
of Revenue and could not have been granted 
by that Oonrt under the provisions of the 
Tenancy Act. Oa the allegations contained 
in the plaint, the plaintiffs bad clearly a 
cause of action, and the Oourt below was 
in error in holdiag that they had none, 
We express no opinion on the other questions 
raised in the case, and we do not decide 
whether the plaintiffs, have or have not 
a charge on the property comprised in the, 
lease for the amount claimed by them, 
We allow the appeal, set aside the decree — 
of the Court below and remand the oise 
to that Court under Order XLE, rule 23, 
of the Code of Civil Peoozdare, with dires- 
tions to re-admit it ander its original numer 
in the register and dipe of is aosording 
to lav, Ovsts hera aad hitherto wlt ba 
costs in the oviga, and coats in this Uouse 
wiil iaclada fees on tha hizhar salo. 
Appel allows2; Cuuse renin ie, 
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_,, CALCUTTA. HIGH COURT. 

Reacrar Civis AP man No 118 cr 1931. 

s July 1, 1913. 
Present:— Mr. Jastice Richardson and 
Mr. Justice Newbould. i 
SHAMANTA RADHA CHARAN D 4S 
AND OTHE WS — DEFANDANTS— A PPELLANTS 
i WATANG 
Sheikh SHARFUDDiN HOSSEIN asp 
` aNOTr Ri— Praret pra — RESPONDENTI, 

Revenue enle—Bengal Land Revenue Sales Act (XI 
of 1859), s. 6— Revenue of estate exreediny Rs. 500— 
Publication of sale in Vernieular Government G izette, 
if absolutely necessary—Distinction between illegality 
and irregularity — Absence of proof of substantial loss — 
Inadequacy of price. 

Tt is not absolutely necessary that the notification 
of a sale for arrears of Government revenue of an 
estate, when the revenue exceeds Rs. 604, shall he 
published in the Vernacular Government Gazette. If 
the notification is published in the Calcutta Gazette, 
that is sufficient. 

‘Even if it is necessary to publish the notification 
in the Vernacular Gazette, the omission to do «o 
would not render the sale nnll and void in the ab- 
rence of any proof of substantial loss by reason of 
this omission. 

Gobind Lal Roy v. Ramjanam Misser, 20 I.A. 165; 21 
C. 79; 8.0. in the High Oourt 17 O 338, relied upon 

The Fall Bench ruling in Lala Mobaruck Lal v. The 

Secretary of State for Indiz, 11 0.200 hasia effect been 
overruled by the decision of the Privy Conncil in 
Gobind Lal Rey v. Ramjanam Misser, 20 I A. 165; 21 0. 
470. The effectofths Privy Council ruliag is to 
annul to a very prent extent the distinotior d-awn in 

the Full Bench ruling between illegalities ani irregu- 

larities. 


Appeal from the decree cf tha Sub. Judge 
of Cuttack, dated‘March 20th, 1911. 


Dr. Rash Fehary Ghosh, Babus Pravish 
Ohendrt Mitra, Suresh Chandra Onakravarti 
and Khirade Lal Sen; for the Appellants, 


Me. B. On. Mitra; Babus Asuéish VWuteriee 
and Charu Chandra Biswas, for the vere 
ents = : 


JUDGMENT. This is an appeal asalat 
a decree betting aside. & revenue sale on the 
ground thatthe said sale did not taka place in 
accordarce with the provisions of Act XI of 
1859.” The lower Court has heid that it was 
abe’ dafely necessary that the notification of 
the sale should be published i iu the Vernacalar 
Goivarnment G-z-ttein Uriya and that irs 
ron-publication has made the sale null aad 
void, apart from any evnsideration as to 
inadequacy of price. We are unable to 
agree with the learned Subordinate Judge 
on either of these findings, 


_fnl isin the following words: 


$ 


-omi sion. 


As regards the first point, the notification 
was pnblished in the Calentta Gizatte and, in 
ceur opinion, that was sufficient. The law on 


_ this paint is contained in section 6 of the 


Bangal Land Revenne Sales Act, Xl of 1859, 
“And, if tha 
Government revenue of any estate, or share of 
an estate to be sold exceed the rum of five 
Jundred rupees, a notification of the sale of 
such estate of share of an estate shall be 
published in the Official Gazatte.” The prin- 
cipal G-zette of the Province is the Calentta 
Gazette and in it are published all notifisa- - 
tions ete. of the Local Government which are 
reqnired by law to be published. Salec‘ed 
portions from this Gazztte are translate] and 
published in the Government Vernacular 
Gez-ttes. There portions are salected 
acceding to rules prescribed by the 
Tineal Government. It appears from 
Exhibit E, a letter from the Vommissioner 
of Oriega, that in 1835 the Governmant cf 
Bengal, in revising the list of matter to be 
printed in the Uriya Government Gazatte, 
desided to discontinue the translation and 


poblication of land sale notices therein. Tha 
practice has since been in aneordanca 
with that decision, Hxhibit IT filed hy 


the plaintiffs shows that in February 1911 
revenue sale notices were published in the 
NV ernacular Gazatte and it appears that pro- 
bably in consequence of the institution of this 
euit, the practica followed bsfore 1895 has 
been resumed, 


Tt has not been shown to us that the | 
Government had no power to issue the instrue- 
tions which it did isane and in any cas2 the 
publication of a notification of sale in the 
Calcutta Gazatte only is, in our opinion, © 
sufficient compliance with a provision of law 
requiring the publication of such notification 
in “the Oficial Gazette.’ We are farther of 
theopinion that even if it had been necessary to 
publish the notification in the Uriya Gazatte, 
the omission to do ga would not have ren- 
dered the sale null and void in the absence of 
ary proof of substantial loss by reason of this 
The decision t> the contrary 
arrived at by the lower Court is based on the 


“suling of a Full Berch of this Court inthe 
-crae of Delt Mobaruck Lal v. The Secretary of 


“ké te for Indiu (1). 


> 


That ruling certainly 
(1) 11, 0. 200, 


{ 


424 


INDIAN CASES. 


{1913 


EHETTAR CHANDRA BASU v. Srimati NABIN KALI DEWI, 


supports the contention of the learned Counsel 
for the respondents that if the provisions of 
section 6 of Act Kl of 1859 are not complied 
with, the very foundations of the sale are bad 
and, consequently, the provisions of section 33 
of that Act or of section 8 of Act VII (B. C.) 
of 1268 have no applicatior. Bat that Full 
Bench ruling has in effect been overruled by 
the decision of the Privy Council inthe case 
of Gobind Lal Roy v. Ramjanam Misser (2). 
We say practically overruled because 
though thereis no reference in their Lord- 
ships’ judgment to the Full Bench raling 
in the case of Lala Mobaruk Lal v. The 
Secetwy cf State for India (1), the judg- 
ment of a Bench of this Court, which they re- 
versed, was based on that Fall Bench decision. 
The cffect of the Privy Council ruling cited 
above is to annul to a very great extent 
the distinction drawn in the Fall Bench 
rulirg between illegalities and irregu- 
larities, Their lJcrdships commenced the 
portion of the judgment that deals with 
this question by stating that they would con- 
sider whetherthere was any real ground for the 
distinction between cases of illegality, in which 
a suit might be brought to set aside a sale on 
grounds that would be barred otherwise under 
rection 33, and cases of irregularity. After 
considering arguments on both sides, their 
Lordships came to the following decisior: 
‘In the opinion of their Lordships, a sale 
js a sale made under the Act XI of 
1£59 within the meaning of that Act 
when it is a sale for arrears of Government 
revenue held by the Collector or other 
efficer authorised to hold sales under the 
Act, although it may be contrary to the pro- 
visions of the Act either by reason of 


some irregularity in publishing or con- 
ducting the sale, or in consequence of 
some «xpress provisions for exemption 


bavirg Leen directly contravened.” Then in 
the next paragraph.of their judgment, after 
quoting the reference to irregularity in sec- 
tion 23, they remark: “Lt is difficult to suppose 
that tre intrcduction of that sentence in the 
Act of 1839 could have been intended to have 
the effect ofexclodingfrcem section 33 all cages 
of illegality as distinguished from irregularity.” 
It, therefore, follows, on the authority of this 
Privy Council ruling, that, even if we agreed 


o. ae I. A. 165; 210. TO, s. o. in the High Court 17 


with the lower Court that a publication of - 
the notification in the Vernacular Government 
Gezatte in Uriya was reqnired by the lav, 
we shonld be bound to hold that section 33 of 
Act Xi of 1859 applied to this case and in 
the circumstances, the sale could not he 
annulled by a Civil Court in consequence of 
the omission to co publish the norificaiion. 
The lower Court has found that the price at 
which the property was purchased at the 
revenue sale was reasouab!ly adequate and 
we agree with this fiading. There is certain- 
ly no proof that the plaintiff has sustained 
substantial injury by reason of the irregu- 
larity complained of. This makes the provi- 
sions of section 33 as much a bar to the 
success of the present suit as was the fact ia 
the Privy Council case that the irregularity 
there complained of was not-one of the groaads 
declared and specifisd in an appeal made to 
the Commissioner. 

We, therefore, allow this appeal and set — 
aside the jidgment and decree of the lower 
Court, The suit is dismissed and the plaint- 
iffa respondents will pay the defendants- 
appellants’ costs in both Courts. 


Appeal allowsd. 





ALLAHABAD HIGH COURT. 
Secoxp Civil Aperat No 853 or 1912, 
April 22, 1913. 

Present: —Sir Henry Richards, Kr, 
Chief Justice, and Mr Juarice l'udball, 
KHEITAR CHANDRA BASU MULLICK 
—Derenpast —AtPéuLant 
versus 
Srimati NABIN Kali DEVI—Prasstire 
— Respo-pent. 

Pre-emptior—Vendee selling property to another 
—Sveeond sale subject to right of pre emytion —Price. 

If a vendee sells the property p.uchayed by him to 
another, the second sale muat bo taken to have baan 
made subj-ot to tha right of pre-emption and the 
pre-emptor ia bound to pre-empt only the firss sale 
making the subseqisat vendes a party to the snit eo 
as to bind him by tue orogsedings. 

Kamptı Prisad V. Moran Ba rat, 3 Ind. Cas. 782; 
32 A. 45; 6 A. L, J. 985, relied upon. 

The price which the vre emptor should be required 
to pay is the price pail by the first vendee to the 
vendor. 

S.zeond appeal from the decision of tae 
District Judge of Benares, dated the 29:b 
March 1912. 


Vol. XX} 


SECRETARY OF STATE V., GOPAL SINGH, 


Mr. P. D. Tandon, for the Appellant. 

Mr. Sital Prasad Ghose, for the Respond- 
ent. 

JU DGMENT.—This appeal arises ont of 
asuit for pre-emption. The premises are 
situate in the city of Benares. A number 
of issues were framed in the Court below; 
amongat others, one as to whether the custom 
prevailed in the particular muhalla where 
the premises were situate. Another issze 
was whether the demands were made in 
accordance with the Muhammadan Law. On 
the first question, it has not been shown to 
us that the decision of the Court below was 
wrong.” There was, undoubtedly, evidence of 
the existence of the custom, and in conjunc- 
tion with that evidence, the Court was clearly 
eutitled to take into consideration that pre- 


emption is common in a number of muhallus : 


into which the city of Benares ie divided. 
On the whole, we see no reason to differ 
from the view of both the Courts below on 
this point. 

With regard to the making of the demands, 
this is really a question of fact in the present 
ease. It is not alleged that the demands 
were made in any improper form, or that 
the words used were not sufficient, 


The only question which has been urged 
here is whether or not the plaintiff made the 
demand immediately after hearing of tbe 
sale. This is a pure question.of fact aud is 
concluded by the finding of the Courts below. 

The last question which has been argued 
in the pres:nt appeal is the question of price. 
It appears that the property was first sold 
in September 1908. At that time, registra- 
tion had to be obtained compulsorily and 
the Court below found that the vendee did 
not obtain actual possession until a period 
which rendered the present suit not barred 
by limitation. Butit appears that after the 
last vendee had obtained possession and cut 
down a peepil tree, the property was re-sold 
_to the present appellant at about four times 

“the original price. The Court of first 
instance threw soma doubt upon the 
bona fides of this sale, but the lower Appellate 
Uourt considered this question immaterial 
and dealt with the case upon the assumption 
that the sale was bona fide. In our opinion, 
the second sale must be taken to have been 
made subject to the right of pre-emption and 
the plaintiff .wasjZonly}ibound to pre-empt 
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the first sale making, of course, the subsequent 
vendee a party to the suit so. ag to bind 
him by the proceedings. This was the view 
taken by a Bench of this Court in Kampta 
Prasad v. Mohan Bhagat (1). 

The result is that the appaal fails on 
all points and is dismissed with costs in- 
cluding in this Court fees on the higher scale, 


Appeal dismissed, 
(1) 3 Ind. Cas. 782; 32 A. 43; 6 A. L, J. 966, 


PUNJAB CHIEF COURT. 
First Civic Appeat No. 116 or 1910. 
June 30, 1913. 
Present:—Mr. Jastice Scott-Smith and 
Mr. Justice Agnew. 

Tae SECRETARY or STATE ror INDIA 

iw OOUNC1L—Deranoant— APPELLANT 
versus 

Sardar GOPAL SINGH AND anoragre— 

PratntiFrs— R.FSPONDENTS 
Fatal Accidents Act (XILI of 1855), 9. 1— 
Test of injury caused—Reasonable enpectation of pecu- 
niary advantage—Largely founded on record of pecu- 
niary benefit received in the past. 

Under section 1, Act XILI of 1855, legal liability 
alone is not the test of injury, in respect of which 
damages may be recovered, but the reasonable ex- 
pectation of pecuniary advantage by the deceased’s 
relative remaining alive may be taken into account, 
and damages givenin respect of that expectation, if it 
be disappointed, and the probable pecuniary loss 
thereby occasioned. 

The qnestion is in each case is one of reasonable ex» 
pectation of pecuniary benefit from the continued 
life of the deceased and the reasonableness of 
the expectation is largely founded on a record 
of pecuniary benefit received in the past. ‘This 
last, however, is not a condition indispensable to 
the reasonableness of the expectation, bus certainly 
there must be something more than mere speculation 
in the future. 

First appeal from the decree of the 
District Judge, Ludhiana, dated the 24th 
1909, decreeing the claim in 
part. 

The Government Advocite, for the Appel- 
lant. 

Mr. Vishnu Singh, for the Respondents, 


JUDGMENT.—This is an appeal by the 
Secretary of State for India in Counejl 
from an order of the District Judge of 
Ludhiana by which he decreed the sum of 
Rs. 7,000 to the plaintifis-respondents as 
damages sustained on account of the death 
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of Ude Singh, their son, in a Railway 
accident caused by the negligence of the 
appellant-defendant's servants. Ude Singh 
was a lad of 17 years of age described as 
a promising and shining student” of 
the Khalsa College and the plaint recites 
that all the proepects and hopes of the 
family died with him. The negligence is 
admitted by the appellant but the right 
of the -plaintiffs-respondents to recover 
damages is denied. The father of the 
deceased, Sardar Gopal Singh, was at the 
time of the accident a Risaldar in the 
Patiala Imperial Service Troops. The Dis- 
trict Judge has found that Ude Singh, 
had he lived, would have succeeded to his 
father’s post on è pay of Rs. 150 per mensem 
witbin three years, had Sardar Gopal Singh 
foregone his right to a pension from the 
State,.cr.to a post of Rs. 80 or Re. 100 
or otherwise; that Ude Singh might with 
reason have expected to rise within a period 
of 20 years to a post of Rs. 250 or Ra. 350, 
that had the plaintiffs, the father and 
mother.ot Uda Singh, lived for the period 
equal to the average age of the deceased elders 
of the family, -which expectation of life is 
put at 20 years, from the year cf the 
accident, they would have benefited to the 
amount of Rs. 200 per mensem in the 
average for 20 years ; and that the appellant, 
Secretary of State, had grauted Rs. 3,600 
com pensation to, the family of a constable 
killed in the same accident and Rs. 1,809 
to the mother -and brotber.of another con- 
stable: so killed. On these findings, he has 
awarded the sum ‘of Rs. 7,000 as damages 
to plaintiffe-ree pondents although he held 
that actual loss might more correctly be 
ascessed at Rs. 30,000. 

‘Before dealing with the legal aspect of 
the question, we must briefly discuss the 
findings of fact, which have been challenged 
by the learned Government Advocate for 
the appellant. g 


Tn the first place, ib is hardly correct to 
describe Ude Singh as a “shining and 
promising” student. According to Hari 
Singh, {eacher at the Khalsa College, he 
was in the lowest middle class and would 
not have so much as entered for the Middle 
School Examination for another two years, 
that ig, till he attained the age of 19 years. 
According _ 


INDIAN OASES. 


“ia not entitled to any pension, 


to Raghbir Singh, his tutor, © 
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he would have been promoted to the highest 
Middle class in three months and might 
therefore, presnmably, have baen about 
18 when he entered for that Examination. 
These facts do not disclose any high standarl . 
of educational attainmsnt fora lad of his 
age, bat the reversa. A boy of 18 or 19 
years of age would ordinarily be reading 
for the Eatranes Standard or even have 
passed that standard. 

It is further assumed by the District, 
Judge, on the evidence before him, that 
Ude Singh would necessarily have succeeded 
to his fither's post or at least have 
secured a post on Rs. 80 or Rs. 109 and risan 
to one carrying a salary of Ra. 250 or Ra. 350 
within 20 years. We can fiad no warrant 
for such coafidencs in the evidence on the 
record. . 

It is trus that Bakhshi Pritam Singh, 
Commuander-in-Chief of the Patiala Arny, 
says that the practics in the State is that aa 
elder son, if a promising ona, gonarally 
takes the placa of his father and that he 
would have taken Ude Singh asa Resaldor 
on Rs. 100 pər mensam, apparently on retire- 
ment of his father. He quotes certain in- 
stances in which sons have suseseded their 
fathers. 

Sardar Bhagwan Singh, a Judge of the 
Patiala Chief Court, gives evidenca to a 
similar effect but admits that it “depanda ` 
upon the choice of His Highness the Maha- 


. raja to appoint any one he likas.” 


Sardar Sander Singh, Colonel in the Im- 
perial Servica Troops, says that in the 
State the practica is that the son takes the > 
place of the father. 


The plaintiffs-respondents, unfortunately 
for themselves, placed upon the record a 
copy of the Patiala Slate Regulations relating 
to pensions, ete. In No. 80 of these rales, 
we find that an officer whose son or grandaon. 
has succeeded to his office at his own request 
and, in rule 
82, if a State servant voluntarily retires and 
gots his son appointed eta. ........ see eee ee 
és aaa certain results eusue. lb is thug, 
implied that a servant of the State may forego 
his right to pension by getting his son cr 
grandson appointed iu his stead. Again in- 
rule 192, it is provided that if a servant of | 
the State die leaving children capable of. 
serving the State, one of the children may, 
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succeed his father. The rules, however,.as to 
a son sacceeding his father on resignation of 
pension by the father, do not apply to the 
Imperial Service Troops but to local troops. 
fee rules £3 and 84, Separate rules are 
given for {mperial Service Officers in rule 131 
et seg The plaintiff, Sardar Gopal Singh, 
belongs to this latter corps and it is clear 
that under the State rules, his son would 
have no right to succeed him even if he 
resigned his pension, i 

. The learned District Jadge has further 
omitted to notice that Sardar Gopal Singh 
has three other sons, the eldest the twin 
brother of Ude Singh deceased, the others 
now aged 16} and 14% as he informs this 
Court. Sardar Gopal Singh has further not 
retired from the State service at all but is 
ou the contrary, so he admits in this Court, 
now drawing Rs. 200 per mensem as 
Colonel Commandant in the corps. It is 
not clear, therefore, why, even if the rule, if 
rula it be, that a son may suzceed his father 
provided that the latter resigns his pension, 
the State should not provide for one of the 
other sons in this way in place of the de- 
ceased, 

‘Bait further we are unable to agree with 
the District Judge that, even had Ude Singh 
secured in two or three years from 1907 his 
father’s, or some similar, appointment, the 
family would have been benefited thereby to 
the extent of Rs. 200 per mensem or even 
necessarily benefited at all. The young man 
was unmarried and plaintiff admits that a 
marriage costs Rs. 1,500 or Rs. 2,000; a 
heavy item for a man who was, at the time 
of the institution of this case, admittedly ia 
debt, as the evidence of Bachitar Singh, 
plaintiff’s nephew, shows. If Ude Singh had 
married and entered the State service, he 
would need to employ his income in keeping 
up his own position and family, though 
doubtless he might have helped. his father 
somewhag, - 

For all these reasons, we are unable to 
predicate on the evidence any such financial 
future for the plaintiffs depending on assist- 
aace to ba given by tho dessased, as is 
as-amed to be reasonably certain by the 
District Jadge. Oa the contrary, ib is clear 
that the immediate financial effect of the 
lad’s death was to releasa plaintiffs from his 
educational and marriage expenses, All that . 
canbe said on the evidence is that in due 
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course, if Ude Singh bad turned out well, he 
might have looked forward to securing some 
post in the Patiala State and might, if so 
needed, and if he could have afforded it, 
have been able to assist hia father fnan- 
cially to an extent which cannot be furetold. 

Coming now to the law on which the right 
to sue is based, section 1, Act XIII of 1855, 
rors as follows: — 

“Whenever the death of a perscn shall be 
caused by wrougfal act, neglect, or default, and 
the act, neglect, or default is such as wonld 
(if death had not ensued) haye entitled the 
party injured to maintain an action and 
recover damages in respect thereof, the party, 
who would have been liable if death had not 
ensued, shall be liable to an action or suit for 
damages notwithstanding the death of the 
person injured, and although the death shall 
have been caused under such circumstarces 
as amount in law to felony or other crime. 
And it is enacted further, that every such 
ac‘ion or suit shall be for the benefit of the 
wife, husband, parent and child, if any, of 
the person whose death shall bave been so 
caused and shall he brought by, and in the 
name of the executor, administrator or 
representative of the person deceased, and in 
every such action, the Court may give such 
damages as it may think proportioned to the 
loss resulting from such death to the parties 
respectively, for whom or for whose benefit’ 
such action shall be brought and the amount 
so recovered.” 

In the present case, we have to see what Ices 
resulting from the death of Ude Singh resulted 
to the two plaintiffs, his father and mother, 
The loss must be pecuniary loss. 

The rule laid down and adopted by the 
Hoglish Courts is concisely stated ia Mayne 
on Damages, &th Edition, page €15. Under 
Lord Campbell’s Act which is in puri ratione 
with Act XIIE of 1855, with some minor 
differences, “legal liability alone is not the 
test of injury, in respect of which damages 
may be recovered under this statute; but the 
reasonable expectation of pecuniary advant- 
age by the relative’s remaining alive may be 
taken into account by a Jury, aid damages 
given in respect of that expectation, if is ba 
disappointed, and the prubable pecuuiary Loss 
thereby occasioned (z). Thus a parent may’ 
recover for the loss of the probability that: 
his son would have continued to contribute to 
his maintenance (a); und children “may re-: 
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eover for the loss of the edacvtion, comforts, 
and position in society, which they wonld 
have enjoyed if their father had lived and 
retained the ireeme which died with him, 
and they had contirned to reside with him; 
and even the probabil‘ty that the deceased 
if he had lived would have made provision 
for his children may be considered (b).” 

The authorities npon which this statement 
of the rule is founded are given in the 
notes (a) (b) and (z). Of these, two may 
be specifically noticed. Hetherington v, North 
East Railway Comapny (1). In that case, the 
plaintiff's son had been killed by negligence 
of the defendants. The plaintiff was nearly 
blind and waa injured on bis leg and hands. 
The son was 29 years old, was earning wages 
and gave a ptrtion to the father when the latter 
wanted it. On these facts, it was held that 
there was reasonable expectation of pecu- 
piary benefit tothe plaintiff from the de- 
cessed, 

In Dalton v. South Eastern Railway Com pany 
(2), the son, who was killed, was unmarried, 
twenty-seven years of aga, and had for seven 
or eight years been in the habit of making his 
parents presents to the value cf about pounds 20 
per year. Here againit was held that the 
father had such reasonable expectation of 
pecuniary benefit for the continuance of his 
son’s life as to entitle him to recover damages 
under the statute. 

Again in East Indian Railway Company v. 
Kally Dass Mooker ee (3), although for other 
reasors the plaintiff in that case was non- 
suited, the grounds upon which damages 
were claimed were as stated at page 493 of 
the report. The plaintiff looked to his eldest 
sou, who was killed, for his main support. 
The ron, who was employed as a clerk, had 
deen in the constant habit of remitting money 
monthly to his father. 

It is clear that in each of these cases, the 
reasonable expeciation on the part of the 
plaintiff of pecuniary benefit by the remain- 
ing elive of the relative kiiled by the defend- 
ant’s negligence was founded on proof of 
actual pecuniary benefit received in the past 
couple} with facts shoving that the plaintiff 
migbt, but for the death, have relied on the 
continuance of such peenniary support. 

(1) (1882) 51 L. J. Q- B. 493; 9 Q. B. D. 160; 30 


W. R. 797. 
(2) 114 R. R. 726; 4 0. B. (N. 8.) 298; 27 L.J. C. 
P. 227; 4 Jur. (x. 8.) 711; 6 W. R. 574; 31 L. T. (0. s.) 


152. 
(8) 26 0. 465; 20. W. N, 609; 8 C, W. N. 481 
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On the other hand, the learned District 
Judge has relied partly on Nurayea Jetha v. 
The Municipal Oommissioner cf Bamb iy (4), 
In that ruling after citing Puclworth v. 
Johnson (5) and Sykes v. North Hust Reilw cy 
(6) as authcrities for the proposition that the 
plaintiffs cannot recover either nominal 
damages oraselatiam, but must show that 
they have suffered appreciable pecuniary loss 
by the death of the deceased or had a reasons 
able expectation of pecuniary benefit from the 
continuance of her life, the learned Judges go 
onto say: “The result of the authorities ig 
to show that in dealing with cases of this 
nature, distinct evidence of the loss sustained 
or benefit expected is not necessary, but that 
the Jury may look at the circumstances of 
the case and especially at the position of the 
parents and age of the child and call in the 
aid of their own experience in arriving at their 
conclusion,” 


The factsin the Bombay case were that 
the plaintiff was mother of a child, who fell 
down the mainhole of a sewer in Bombay, 
which had negligently been left opea by the 
defendant’s employees and was killed. The 
plaintiff was a cucumber seller. Beyond this, 
the facts are not stated and we have nothing 
to guide us as to what the facts were which 
were held to constitute inthe plaintiff a 
reasovable expectation of pecuniary benefit 
from the ccntinuanece of the child’s hfe. 
From the remarks, however, as to the pecsi- 
tion of the parents and the age of the child 
as factors to be taken into account, it may 
reasonably be concluded that this child's 
services were of pecuniary benefit to her 
mother, and, in the case of an obviously 
poor woman, a cucumber-seller in a very 
humble walk of life, it is not unnatural that 
this should be so. However that may br, 
the ruling does not corflict with the authorities 
cited in Mayne on Damages, two of which are 
separately discussed, or with the Calcutta 
ruling. The question isin each case one of 
reasonable expectation of pecuniary bene tit 
from the continued life of the deceased and in 
all the authorities, the reasonableness of the 
expectation is largely founded on a record of 


(4) 16 B 254. 

(6) 4 H. & N. 653; 29 L. J. Es. 25; 5 Jur. (x. s.) 630; 
7 W. R. 655; 18 R. R. 667. 

(6) 44 L, J. O. P. (x, s.) 191; 82 L. T. 199; 23 W. R. 


473, 
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pecuniary benefit received in the past. We 
do not say that this last is a condition indis- 
pensable to the reasonableness of the ex- 
pectation bat certainly there must be some- 
thing more than mere speculation in the 
future. In the present case, as has been shown 
above, the plaintiffs had not, of course, received 
any pecuniary benefit from their gon iu the 
past before his death. If they entertained 
any expectations of pecuniary help from him 
in the future, these can only have been foand- 
ed on hopes which might never bave been 
fulfilled. Jf the boy had turned out well, if 
he had chosen to help, if he bad been able to 
afford help, ¿f he had btained State employ- 
ment, the expectation of the parents might 
have come to fruition. But we find no reason 
patent from the record why we should con- 
vert these contingencies into practical cer- 
tainties, asthe learned District Judge has 
done; and weare unable to hold that the 
plaintiffs bad any reasonable expectation of 
pecuniary advantage from the remaining alive 
ofthe son who lost his life in the Railway 
accident of December 1907 and the immediate 
result of the death wes rather gain than loss 
of a pecuniary nature, In the two cases 
noted in the jadgment of the lower Court. in 
which compensation was awarded io the rela- 
tives of two constables who met their deaths 
in this same Railway collusion, it is clear that 
the deceased’s relatives compensated looked to 
the deceased for their main support and the 
cases are not analogous to the present case. 
The plaintiffs are accordingly not entitled to 
any damages. Ths appeal must be accepted 
and since the learned Government Advocate 
has no instructions not to press for crsts, the 
appeal must be, and is, accepted with costs 
throughout, the plaintiff’s claim being dis. 
missed, | 


Appeal accepted. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Orv: Arpgan No. 101 cr 1919, 
February 17, 1913. 

Present: —Mr. Lindsay, A. J. O., and 
Mr. Kanhaiya Gal, A. J O. 
Chaudhari BHARATH SINGH — 
DEFENDANT—ADPELLANT 
VETSUS 
Chaudhari BALBHADHAR SINGH 


AND OTHERI— PLAINTIFSS — RASPONDENTI, 

Rule against perpetwities —Denolution of property in 
perpetuity not recognised inlaw~Hindu Law—Wul 
— Hindu, power of, to will independently of statute law 
~ Act F of 1869--Taluq‘lars’ replies to Government 
inquiries regirdiny devolution of their estita amount 
to Wills—Oudh, no compulsory system of reytstrition 
in, prior to enforcement of Registration Act (VIIL of 
1371)—Legatee's right to surrenter his rights under 
Will Abandonment or compromise of disputed claim 
constitutes valid consideration —Res judicata—Specific 
Relef Act (I of 1877), s 42. 

The law does not recognise a devolution of property 
in perpetuity. 

Jutindra Mohan Tagore v. Ganendra Mohan Tagore, 
iy L. R. 37; 18 W. N. 2&9; Sup. Vol. I. A. 47, referr. 
ed to. 

A Hindu has the power to make a valid bequest 
independently of Act I of 1869. 

Replies sent by talukdars or grantees to inquiries 
made by the Government as to their wishes in regard to 
the devolution of their estates amount to testamen- 
tary dispositions enforceable under the Hindu Law, 

Hurpurshad v. Bheo Dyal, 3 I, A, 259; 28 W. B. 53; 
Haidar Ali v. Tassadduk Rasul Khan, 18 C. 1: 17 L A, 
82 and Lachman Singh v. Umrao singh, 11 O. C. 102 
followed. K 

Prior to enforcement of the Registration Aob VIIL 
of 1371 in Oadh, there wis nothing in any of the 
provisious thea applivable to Oadh to render the 
registration of agreements of surrender or release void 
or unenforceable for want of registration. 

It is open to a person entitled to an nbsolute estate, 
by virtue of a bequest made by his father, to surrender 
the rights devolving on him under it and to allow hig 
brothers to take an equal share with him in the 
estate. 

Anabandonment or compromise of a disputed 
claim, even if the claim is not well-founded, is a 
valid cunsideration for an agreement, in go far as it 
contains or implies a promise to do or to abstain from 
doiug something, which, but for the abandonment or 
the compromise, would not have been done or ab. 
stained from. 

Miles v. New Zeland Alford Estate Company, 82 Ch, 
D 266; 55 L, J. Ch. 891; 54 L. T 582; 34 W., R.6 19; 
Girijanand Duta Jha v. Suilajx Nand Dutta Jha, 
23 C. 6 t5; Dadabhoy Dijibhoy v. Pestonji Marwanji, 
17 B. 457; Rameshar Prasad Singh v. Lathmi Prasid 
Singh, 31 C. LiL; 7 C. W. N 683; Bhimz v, Ningappr 
5 B. IL C R. A. C. J. 75, referred to. 4 

Mohmamad Imum Ali Khan v. Husain Khan, 26 0, 
81; 25 L A. 161: 2 O. W. N, 737, distinguished, 

Where a snib for partition was brought 10 a Revenue 
Court and it was decided that the plaintiff shoold 
seek his remedy through the Civil Court, and ib wes 
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subsequently found that the plaintiff had then ‘no 
right to sue: 

Feld, that the decision did not operate as res judi. 
cata, 

Where the entry of plaintiffs’ names in tha Revenue 
papers indicated that they had been in joint posses- 
sion of the dispnted property through the lambardar, 
and a portion of the property was also in their actual 
cultivation: 

Held, that their claim for partition was not barred 
by section 42 of the Specifis Relief Act (I of 1877). 


Appeal against an order of the Subordinate 
Judge, Unao, dated lst September 1910. 

Messrs. J. Jackson and Adittya’Prasad, for 
the Appellant. 

Messrs. Nabiullah and Lachmt Narain, for 
the Reapondent. ` 
` JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for the partition of a 4/5ths share out of six 
Villages, which originally belonged to Gulab 
Singh, the ancestor of the. parties. The said 
villages were given to Gulab Singh by tha 
British Government for services rendered by 
him during the Matiny. 
, Gulab Singh died in January 1£64, leaving 
five sons, Lachman Singh, Meharban Singh; 
Raghu Nath Singh, Balbhadar Singh and 
Madho Singh, of whom Lachman Singh was 
the eldest. Balbhadar Singh and Madho 
Singh are alive and figure as plaintiffs Nos. 1 
and 2 in this case. Meharban Singh died 
leaving two sons, Randhir Singh and Bishnath 
Singh, who are plaintiffs Nos. 3 and 4. Raghu- 
nath Singh died leaving a ssn, Bhopal Singh, 
who is plaintiff No. 5, and Lachman Singh 
died leaving a son, ‘Bharat Singh, who is the 
defendant- appellant. 
: The plaintiff's allegation was that on the 
death of: Gulab Singh, the names of his 
five sons were entered in the revenue papers 
aud that by an agreement. dated the 27th 
April 186% and a compromise filed before 
the Assistant Settlement Officer on the 26th 
December 1865, the sons of Golab Singh 
agreed that the whole estate’ would remain 
undivided under the limbardart of Lachman 
Singh, the eldest son, during his life-time, that 
the names of all tha ‘sons would continue 
entered in the Khewat but none of them would 
be entitled to claim-a partition so long as 
Lachman Singh was alive, and thaé daring his 
life-time, Lachman Singh would pay Rs. 100 
per year in the widow of Gulab Singh and 
give Rs. 300-per year and 16 bighas of rent- 
ftee land td each cf his brothers and defray 
the expenses -of maintenance ‘and marriage 
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of all the members of the family out of thé 
profits. 

The defence waa that by a Will, dated tha 
30:h January 18:0, Gulab Siugh conferred 
an absolate tille on his eldest son Lachman 
Singh, and directed that the succession to 
his estate shall be governed by the rule of 
primogeniture, that any concession mada by 
Lachman Singh in his life-time in favour of 
his brothers was gratuitous and without 
consideration and, therefore, not binding on 
defendant, that the plaintifs had never been 
in possession, and that the claim was barred 
by limitation and by section 42 of the 
Specific Relief Act and section 1! of the Code 
of Civil Procedure. The learned Subordinate 
Judge decreed the claim. 

The principal questions for E 
in this appeal are whether Galab Singh 
executed a Willin favour of Lachman Siogh 
on the 30th January 1860 and conferred on 
him an absolute estate and whether the 
agreement and the compromise subseqnently 
entered into were void for want of considera- 
tion and not binding on the defendant: 
appellant. 

It is nob denied by the parties that Gulab 
Singh was not a haa a or grantee within 
the meaning of section 2 of the Oudh Batates 
Act and that his name was not enterad in any 
of the lisis attached to that Act. The pro: 
perty.in dispute formed a part of the eatate 
of Jassa Singh prior to the Mutiny and waa 
confisoaled by the British Government. It 
was conferred on Gulab Singh by a Sanad, 
which did not prescribe any rule of succession 
for its devolution after the death of the 
grantee.: Thereis no satisfactory proof of 
any custom of primogeniture having existed in 
the family of the grantee or in the locality 
where the property in dispute was situated, 
In an agreement executed by Lachman Singh 
on the 27th April 1834, a reference was made 
to the existence of such a custom in the 
neighbourhood; bub his brothers were no 
parties to its execution, and the subsequent 
conduct of Lachman Singh in allowing the 
names of his brothers to be entered i1 the 
Khewzé and agreeing to their ob: aining a 
partition of their sharesafter his death was 
inconsistent with the existenca of such a 
custom. The British Government was, howe 
ever, anxious from the beginning to muviatain 
the integrity of the bigger estates, On the 
ilth October 1859, the Chief Commissioner 
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calling npon the Commissioners of Divisions 
to “furnish a list of the #rlugas, in 
‘which the law of primogeniture prevail- 
ed in opposition to the Hindu Law of 
‘succession such as were known as having a 
gadi and resembled the magnates of 
Continental Europe.” The Chief Commis- 
sioner enlarged in that letter on the advant- 
ages of the custom, directed the sammary 
‘rejection of the claims of the younger sons 
and collaterals where such a custom existed 
and suggested that even whera it did not 
exist, but that the settlement had been made 
with one personas representative, separation 
of their shares shonld not be granted not 
by imperfect partition even, except by mutual 
corsent. In pursuance of that Circular, 
which will be found reeproduced -in Appendix 
E of Chhail Behari Lal’s Talaqdari Law 
of Oudh, orders were issued by the Depnty 
Commissioner of Unao on the 25th Novem- 
ber 1859 (Exhibit A18), inquiring from 
talukdars and grantees whether they wished 
‘that their estates should’ be governed by 
the rule of primogeniture. The suggestion 
on behalf of the defendant-appellant was 
that the bequest of the 30ch January 1860 
yelied on by him -was contained in the 
reply sent’ by Gulab Singh to that inquiry, 
but on summoning the record of’ the said 
inquiry from the office of the Deputy 
Commissioner of Unas, we found that tha 
reply to the inquiry was embodied in a 
‘petition submitted by Lachman Singh on 
the 6sh January 12560, stating that he was 
maintainiog his brothers and nephews and 
would maintain them in future as before. 
The above application did not contain 
‘any declaration that the estate in question 
‘was tobe governed in future by the rule 
of primogeniture, nor was there a prayer 
‘for the grant of an amended Sanad, and 
no notice was, therefore, taken of it. On 
the 16h January 1860, further inquiries 
were directed by the Commissioner, regard- 
ing the wishes of proprietors of entire 
villages in the matter, and fresh orders 
‘were issued by the Deputy Commissioner 
of Unao on the 2lat January 166), asking 
“such proprietors to state within ten days 
whether they desired that the devolution 
of their estates should bs. regulated. by 
the rule of primogeniture. - Meanwhile, the 
Chief Commissioner of Oudh issued another 
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Circular Letter No. 71/1217, dated the 18th 
January 1869, prescribing a form iu whieh 
the declarations of intention should bé made 
by persons who desired that their es'ates 
should be governed by the rule of 
primogenitnre (vide Appendix F of Cbhail 
Behari Lals Talnkdari Law of Oudh), 
Circular Letter of the Chief Com- 
missioner was mainly intended for ¢:lukd urs, 
but the orders issued by the Commissioner 
and the Deputy Commissisner, to which 
reference has already been made, extended 
the inquiry to persons holding entire 
villages. On the 30th January 1860 Gulab 
Singh submitted a petition to the Deputy 
Commissioner of Unao in reply to his 


„inquiry, stating that, whereas the British 


Government had conferred on him full 


proprietary and hereditary rights in, the 


villages in question, it was his desire and 
prayer that the villages should continue in the 
family after his death in the name of his eldest 
son, Lachman Singh, entire and undivided, ac- 
cording to the custom of Raj gaddi. The reply 
was substantially in the form provided by the 
Circular of the Chief Commissioner dated 
the 18th January 1860 above referred to, 
except in so far that it omitted to state 
that his younger sons were to be supported 
by the head of the family and mentioned 
as the eldest son, in whose 
name the estate was to continue’ undivided 
after his death. The petition mentioned the 
villages now in dispute and purported to 
bear the signature of Gulab Singh in 
Hindi. In so far as it expressed a desire 
that the estate should remain in the family 
undivided in the name of the eldest son, 
ib was not very happily worded. lta 
genuineness was denied by the sons cf 
Gulab Singh, other than Lachman Singh, 
in the disputes which cropped up between 
them on the death of Gulab Singh and 
by the plaintiffs in this case. It is con- 
tended on their behalf that, though the 
orizinal petition found place in a public 
record more than thirty years old, its genuine. 
ness should not be presumed. There is 
no direct evidence to prove the genuineness 
of the alleged signature of Gulab Singh, 
but the making of such a petition was 
practically admitted by the plaintiffs in 
paragraphs 23 and 25 of their replication, 


‘and we have” satisfied ourselves by examine 


ing the original record, from which the 
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copy was obtained and filed in this case 
that tbe petiticn was made on the date 
and by the person by whom it purports to 
have been made and could not have been 
since surreptitiously inserted. The orders 
of the Commissioner and the Depnty 
Commissioner inquiring from Gulab Singh, 
along with a host of other talutdars and 


grantees, are still on that record, and the reply | 


of Gulab Singh bears on the top the signature 
of the Tahsildar of Safipur, similar to that 
found on other papers on that record. The 
papers on that record bear a serial number and 
are duly indexed in the list appended to that 
record, There was another Chaudbri Gulab 
Singh, the falukdar of Sarosi, to whom similar 
inquiries were addressed. His reply is also 
on the record. 

Soon after the death of Gulab Singh, 
the said declaration was relied on by 
Lachman Singh asa bequest in his favour 
and was a bone of contention between 
Lachman Singh and bis brothers, and 
though Lachman Singh did not subseyuent- 
ly press his rights under it, we have no 
hesitation in holding that the said petition is 
genuine and that the intention of Gulab Singh 
was that the estate should remain undivided 
in the family in the name of his eldest 
son, The law does not recognize a devolu- 
tion of property in perpetuity [Jutind:a Mohan 
Tagore v. Ganendra Mohan Tagore (1)] and 
the effect of the declaration contained in 
the above petition was that the property 
in dispute devolved, after the death of 
Gulab Singh, on Lachman Singh, his eldest 
son. The power ofa Hindu to make a 
valid bequest independently of Act I of 
1569 was recognized by their Lordships of the 
Privy Council in several cases (Mayne’s 
Hindu Law, 7th Edition, para. 412). In 
Hurgurshad v. Sheo Dyal (2), their Lord- 
ships of the Privy Council, after quoting 
with approval an extract from the judgment 
of the Judicial Commissioner of Oudh, 
dealing with a reply sent by a talukd«r 
in answer to izquiries intended to elicit 
and register the wishes of each éslukdar 
as tothe descent of his landed estate after 
his death, cbserved that that reply declared 
the intention and wishes of Ganri Shankar, 
whieh he wished to be carried into effect 
after his death with resrect to all the estate 

(1) 9 B. L. R. 377; 18 W.R. 359; Sup. Vel. I. A. 47. 

(2) 3 L A. 259; 26 W. R. 55. 
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conferred upon him by the Government and 
was correctly described as a Will. in 
Haidar Ali v. Tassaddut Rasul Khon (8) and 
Lachman Singh v, Umrao Singh (4), replies 
sent by falukdars in responsa to inqairies 
made by the Government, as to their wishes 
in regard to the devolution of their estate 
couched in substantially similar terms, were 
held to amount to a testamentary* dis- 
position enforceable under the Hinda Law. 
Lachman Singh, however, surrendered tha 
rights acquired by him under the Will 
except in regard to his 1/5th share in the 
estate by his agreement dated the 27th 
April 1£64 and his compromise of the 26th 
December 1865, the genuineness of both of 
which is admitted by the defendant-appel- 
lant. The agreement of the 27th April 1864 
stated that, whereas, Lashman Singh had 
four brothers, all of whom were living 
jointly with him avd were co-owners of an 
equal share in the estate left by their 
father, and had consented ia accordance with 
the custom prevailing in the neighbourhood 
to the eldest brother acting as the lambardar 
and proprietor of ‘the estate, he, Lachman 
Singh, agreed in turn that his brothers 
shall remain co-owners with him of an 
equal share in the estate and that no donbt 
or question was to be entertained in regard - 
to it thereafter. This agreament was 


“executed by Lachman Singh in the course 


of the mutation proceedings, which started 
on the death of Gulab Singh and ended in 
the entry of the namesof all the sons of 
Gulab Singh in the revenue papers in 
respect of the estate. 

On the 23th April 1365 Lachman Singh, 
however, resiled from the position taken up 
by him in that agreement and stated that his 
as3zent to the entry of the names of his 
brotbers in the revenue papers was obtained 
by means of mis-representation. He, theres 
fore, moved the Revenue Court, on the 28th 
April 1865, relying upon the testamentary 
declaration of his father, dated the 30sh 
January 1860, for the removal of the names 
of his brothers from the revenue papers. 
Pandit Bhaskar Rao, the Assistant Settle. 
ment Officer, made an inquiry into his al» 
legations and ultimately made a referenca to 
the Settlement Officer, inquiring whether the 


(3) 18 0. 1; 177. A. 82 
(4) 11 0. O. 102, 
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role cf primegeniture was intended to be 
ex‘ended to Lachman Singh. The Settlement 
Offi er replied in the negacive. The parties 
tbhereapon filed a c-mpromise on tha 26h 
December 1865, by whish —Liciman Singh 
withdrew his application for the ramoval of the 
names of his brothers from the revenue papera 
and agreed to act as a limbirdur, allowing to 
each of his brothers Rs. #00 per annum and 16 
bighos of rent-free sir tennre from 1274 Fisl 
and an annuity of Ra. 100 per annum to his 
mother ard undertcck not to sell or mortgage 
any portion of the estate or to make a rent. 
free grant of the same. He farther agreed 
that the names of his brothera would continue 
to be entered in the revenue papers a8 
holders of eqaal shares, bit that daring the 
life time of Lachman Singh, they shall have no 
right .to claim a partition or rendition of 
accounts; thatthe property was to remain 
undivided subject to the. piymant of the 


allowance and the grant of the rent- 
_free tenure aforesaid; that Lachman 
Singh was to defray, ont of the sur- 


plus profits, the expenses connected with 
the marriages, mainteaancs and osher domes- 
tic affairs of the family and was to gat a 
lamburdart fee on his eollections and that 
after the death of Lachman Singa, the 
parties would have the option either to 
remain undivided or to obtain a partition of 
the estate (bid ants him orion bhii ilgi 
muslim retchata khwrh bihim t qin kair- 
lewsin), The Assistant Sattlemaas O Hower 
passed a decree, dism'‘siing tne claim of 
Lachmin Singi as with ira va, in agape danco 
with the compromise aad directed that the 
tarm: of the agrsaamint shaa ba aatered in 
the W iib ul-urz, In the Wib ul-araiz of 
certain viilazes, preparel ac tha tina, w? 
acsordingly fiad the terma of theabove agros- 
mant entered almost in exvienss. Tas patition 
of compromise made a reference to an 
agreemet to the above effect having been 
executed and registered, bat it is almitted 
by the learned Oounsel for the parsies befora 
us that no agreement waa tracarble or 
appeared to hava baen written. Wa have, 
therefore, admitted the certifial copy of tha 
petition of compromise whie1 forma part of 
a pable resord more thar thirty years oll 
and, therefore, presumed to ba ganuiie, a3 
evidense of an oral agreement embidiel ia 
the petitia of osmprsmisx, oc if the 
agreement was writtea, as s202ad4ry evidaacs 
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ofits contents under saction 65, clausa (b), 
of the Evidence Act. 

It is contended by the learned Counsel for 
the defendant-appellant that the agrsenant 
and the compromiss are inadmissible ia 
evidence for want of registration and are 
also devoid of consideration. A regalar 
system of registration was, however, not 
extended to the Province of Oadx till the lst 
Jaly 1571, when Act VIII of 1871 cams 
into force, and the rules framed by the 
Jadicial Commissioner of Odi prior to 
that date, which dealt mainly with ths 
app intment of parsons to ach as Ragistering 
Oidfisers or notaries public, the moda of regist- 
ration and the establishmeat of registration 
offices, did nob provide for the eompalyry 
registration of any such area nants, 
Those rules substantially followed ths rales 
framed for the purp»se by tha Jalioral 
Qommi sioner of the Panjab in 1853, cluso 
3 of which stated that dseds of every kial in 
any language, instruments and orarayaioas 
regarding property, both real aid parssarl, 
bonds and contracts of all daseciptizis, ail 
p3curiary obligations and acqnittaroess, and 
social engagements relating tə aloption, 
botrathal and the like, mty bə registeral 
subject to the paymant of cortain fees 
presocibed by the rales, By Circular Latter 
N». 62 of 1859, issasd by the Jadicial 
Commissioner, of Oudh the same rules were 
exteaded with a few variatioas to Oudn, and 
arringements were mada fur tha establish aanb 
of a system of notaries public to curry on the 
duties of registration. In dealing with the 
registration of bunds for Rs. 5) aad up- 
wards, the Judicial Commissioner observa 1 that 
ia his opinion the than macainery for raziatras 
tion was quite insoficient for tha syaten of 
obligatory registration of such bonds and thas 
a system enforcing the compulsory registra. 
tion of such bonds would b: felt as a hirdarip 
till arrangemaats were mala for multiplying 
in some shapa or other rural Razistrace easily 
a3zcasible to the paople, and not over-whalm- 
el with other duties, la another Cicoilar 
Litter, No, 121, issaad by tha Jalicial Usm- 
missioner of Oudh on the 29.h Augiss 1352, 
he expatiated oa the desirability of local 
ofissra explaining the advantages afordal by 
the new limitation law and imprassing apoa 
the people that in practica unrezisseced doode 
monts and agreements would ba oonsidered as 
exiramely untrustworthy and of little weight 
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in Court, and that its absence would always ba 
weighed against the alleged agreement, and 
erjoined that all classes living near a public 
notary should be urged to register their 
sgreements, but those living remote from any 
Registering Officer should not ‘be urgently 
pressed, and that the advice given should 
not wear the air of compulsion soas to inspire 
distrust. The object of the Judicial Commis- 
sioner, therefore, evidently was to encourage 
registration by. organizing registration offices 
at different centres and providing facilities 
for the same. -The rules framed were 
sanctioned by the Governor-General in 
Council by Order No. 5702, dated the 16th 
September 1659, and bad the force of law by 
virtue of the provisions of 24 and 25 Vie. 
Chap. 67, Act XIX of 1813, which was ap- 
plicable to other Provinces, They also did not 
contain any provision rendering the registra- 
tion of deeds of the nature now in question 
compvl.ory, and, though a preferential title 
was given to registered deeds of sale or gifts 
of real property by that Act, there was no- 
thivg in any of the provisions applicable to 
Oudh to render the registration of agree- 
ments of surrender or release void or unen- 
forceable for want of registration. 
Tt is open toa person entitled to an absolute 


estate by virtue of a bequest made by his: 


father to surrender the rights devolving on him 
under it and to allow his brothers to take an 
equal share with him ia the estate. The 
declaration of the 30th January 186) merely 
stated that it was the desire and prayer of 
the declarant that the property conferred on 
him by the sanad should remain in the 
family entire and undivided in the name of 
his eldest son and be governed by the rule 
of Raj gaddi. 16 is possible that Lachman 
Singh may have regarded it as a document 
merely conferring on him a right to admi- 
nister the property on bebalf of the family, 
and it is equally possible-that Gulab Singh 
may have left behind him any other instruc- 
tion’ prior to his death within the knowledge 
of Lachman Singh, which may have led 
Lachman Singh to forego the rights 
which “he may have otherwise derived 
under the bequest. The brothers of T:ichman 
Singh contested the genuineness of the said 
bequest and succeeded in getting their names 
entered in the revenue papers iu respect 
of the property in dispute joiutly with 
Lachman Singh and by his consent. Lach- 
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man Singh, subsequently, withdrew that 
consent and applied that their names should 
be removed from the revenne papers, but 
eventually entered into a compromise on the 
26 h Dacember 1865 above referred to, 
The consideration for the compromise was 
rec'procal, for, while Lachman Singh with- 
dcew his application for the removal of the 
names of his brothers from the revenue 
papers, his brothers withdrew their claims 
to retain possession over their 4/5ths share 
in the property in dispute and agreed that 
they would not claim a partition of the said 
property during the life-rime of Lichman 
Singh, who would remain in possession of the 
whole preperty for his life and manage it cn 
behalf of the family, giving 16 bighas of sir 
land rent-free to each of his brothers witha 
certain pecuniary allowance to them and to 
hia mother, and defraying all the expenses 
conuected with the maintenance, marriages 
and domestic affairs of the family. Au abandon. 
ment or compromise of a disputed claim is a, 
valid consideration in so far as it contains ‘or’ 
implies a promise to do or to abstain from’ 
doing something, which, bat for the abandon~ 
ment or the compromise, would not have 
been doue or abstained from. It may be ques- ' 
tioned whether the abandonment of a cluim 
which in itself is not well founded can 
affurd a good consideration for an agreement, ° 
or, ia other words, whether a cause of action, ' 
to which there is a complete defence, can’ 
be of any value in the eye of law. It’ 
would at frst sight appear that if a man 
bargains for a reward ia consideration of- 
his abandonment of such a cause of acion, | 
he really gets something for nothing, though ' 
he may have believel that he hada good 
ease. But, as stated by Pollock, the absten- | 
tion or promise to abstain from doing ary. 
“thing which one would otherwise have been 
lawfolly free to do or not to do must be' 
regarded as a good consideration, for every’ 
man, who honestly thinks that he basa’ 
claim deserviug to be examined, is free ta 
bring it before the proper Uourt and to 
have its jadyment on it on the merits, 
Till that jidgment is obtained, no body 
oan be in a position to state with certainty 
whether, on the case being examined, the 
judgment of the Court would or would 
not be in his favour. That which is abac- 
doned or suspended in a Gompru.nise i3’ 
not, therefure, the ‘ultimate right or -claim ” 


vine 
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of the party, bub hia right to hava tha, 


asaistanca of the Court to datermine his 
claim, and, Jif admitted or held goad, to 
enforce it, “Ifan intending litigant,” said 
Bowen, L. J, in Miles v. New Zaulund Alford 
Estate Co. (5), “bona fide forbears a right 
to litigate a question of law or fash whic 
‘itis not vexations or frivolous to litigate, 
he does give up something of values, It 
ia a mistake to suppose it is niet an 
advantage, which a suitor is capable of 
appreciating, to be able to litigate his 
claim, even if he turns out to ba wrong.” 
An agreement in the nature of a compromisa 
of a bona fide dispute as tothe right of 
succession to @ priestly office or a release 
ofa right to claim notices before decision 
bas, on the same principle. heen held to ba 
not without consideratio: ; [Qirijanund Dott s 
Jha v. Qailaja Nund Jha D tta (6), Dadabhoy 
v. Festent Merwant (7) and Ramesh-r 
Prasad Singh v. Dachmi Pras-ul Singh (8°); 
and a matual agreement to avoid further 
litigation has been held to be not invalid 
on that ground [Rhima v. Ningappa (97). 
The decision of Motummad Imam Ali Khim 
v. Husan Khon (10) does uot apply, bacause 
in that case there was a gratuitous almis- 
sion of the title of another in a mutation 
proceeding, which did not iavolva the 
Furrender of any mutual rights or duties, 
Lachman Singh died on the 13 h` March 
1904 and the plaintiffs are entitled uader 
the agreemen& embodied in the compromise 
aforesaid, which was accepted by the Court, 
to obtain a partition of their 4/3.hs shara. 
The plaintiffs’ right to sana for partition 
atccnad on tha dsiuth of Lachman Singh 
and no qtestion of adversa posession 619, 
therefore, arise Lachman Singh held she pr>- 
perty aa a manager and limb ır lar on bahalf of 
the family and thera is ample evidencs on tha 
record to show that the said azrea nant wai 
astel noon anl eafornsd in favour of the 
pliintiffi or their predecassors-ia- -laterest 
from time to time. 


The joint rizit of tha bothargof Laman 
Singh was racogn’z:1in 1867 when, as the 


(31 (1833) 32 Ch D 255 at p. 29%; 53 L. J. Ch. 891; 
64 L T. 582 24 W. R. 669, 

(6. 23 J. B45. 

(7) 17 B 43° 


(3) 310 17 3. W. N. 638, 
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instanca of Bilbhadiar Siar, ona of his 
bcothers, certain treas plantel by Dunina 
Singh without his consent were ordardsd to 
be removed on tho strength of tha above 
agreement. Mesharbin: Singh, aiother 
brother of Lachman Singh, filel a sait 
aginst Lachman Singh for the racovary of 
“«harsh khang!” in prraaanca of the above 
agreement aud obtained adecree on the 16:sh 
March 1857. A suit brought by Lichmir 
Singh against Meharban Singh for tha 
collections made by the latter as his 
kwinlt was dismissed on the 25:h Jang 
1837 on the ground that the latter was 
himself a or-sharer ia ths property ir 
dispute. In 1873, Maharban Singh filed a 
sait for the resovery of tha arrears of 
annuity dua to him and obtained a dacraa 
against Lachman Singh. In 1875, he 
brought another suit for profits azan 
Lachman Siugh in respect of the proprty in: 
dispute with tho sama resalt. In 1873, a 
lease of fishery, granted by Lachmin Singh 
alone, of a tank standing on the joiat 
property was similarly set aside ah the 
instanca of Meharban Singh. In 1894 
Mabarban -Singh died aad matation was 
effacted in his placa ia favoae of his 8713, 
who are plaintiff: Nos. 3 and 4. La 1897" 
Madho Singh, one of the brothers of Licimin 
Singh, filed a suit against the latter for tha 
recovery of profits for 1302 and 1303 Pist 
wherein Lachman Singh admitted that, 
under an arrangement malo by the former 
with him, the thea plaintiff was oaltivating: 
16 bighas of sir land, free of rent, by way 
of maintenance and receiving Rs. 3)) por 
year as an annuity for his sapport by 
dadaction from tha reat of other lands in his: 
eiltivation. In 1898 Balbhadiar Singh 
filed a suit aginst Lashmin Sing’ for bhs? 
arrears of profitaand obtained a dacrea ou 
tha 5th August 1898 from ths Ooact of tha 
Sab ordinate Judge of Unaas who hell that 
the agreemant entered in the comoromise of 
the 23th Decembar 1865 was acted ngoa and 
enforced. A receipt granted by Ranthic 
Singh, in favour of Lachman Singh, dated 
the 24th January 1903, has basen filed to 
show that the defendant paid the aanaity 
till 1906. In 1906 the defendant-appallant, 
as the son and heir of Lenman Singa, 
filed a suit for the resamption of .cartain 
Muafi land against Randhic Singh, bas ib 
was diamissead on the 22nd March 1905 on 
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the ground that Bharat Singh had no right 
to eject a co-sharer, That judgment was 
upheld cn. appeal on the 5th May 1906. 
Bharat Singh filed a similar suit for the 
ejectment of Balbhaddar Singh, in which he 
was also unsuccessful. 

Tbe plaintiffs or their“ E EAA 
interest bave thus been successful in 
resisting the claim of Lachman Singh and 
Bharat Singh to an exclusive title since 
18 7 and in enforcing their claims under 
the agreement from time to time, We have 
no hesitation, therefore, in holding that the 
agreement embodied in the compromise of 
the 26th December 1865 was valid and 
binding on the parties, that it had been 
acted upon and enforced from time to time 
and that the plaintiffs were entitled to claim 
a partition. In regard to the other pleas 
raised, it appears thatic 1570 Balbhaddar 
Singh filed a suit for partition-in the Court 
of the Deputy Commissioner of Una>, where- 
in it was held on appeal by the Financial 
Commissioner that tne plaintiff should seek 
his remedy through the Civil Court. That 
decision does not operate as resjudicutz, for 
Lachman Singh was then alive aud under the 
agreemert of the 26th Decamber 1365, the 
brothers of Lachman Singh kad tillthen no 
right to sue for a partition, Their claim is 
alao not barred by limitation. The entry of 
their names in the revenue papers 
indicates that they are in joint possession 
of the disputed property through the 
lumburdar. A portion of the property is also 
in their actual cultivation and the claim is 
not, therefore, barred by section 42 of the 
Specific Relief Aob. No mistake in the 
assessment of costs has been painted out, 

We dismiss the appeal accordingly with 
costs. . 


Appeal dismissed. 
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COURT OF FINAN HAL COMMIS- 
SONER, PUNJAB. 
Revesxcg Revision PRTNON No. 110 oF 
1912 13. 

April 7, 1913. 

Present: —The Hon'pla Mr. Fanton, F O. 
MOHAMAD KHAN— Paars nrg —P etitTiOnes 
CEersus 
ATA MOHAMAD AND oraera— DEF tnDANTS 


— Respun dents. 

Mutation —Leaving nime of deceased person in jama. 
bandi in disputes sto succession, not permissible ~Q-ves- 
tion of possesssion irrelevant in suctesxion ~ Mut ition 
cases Rule of ver crpita succession —Revenue ofiser 
not to inquire into custom —Ohundawanl—-Succession 
— Limits of inquiry tv mutation. 

To leave ia the jam ibandi the name ofa deceased ` 
person merels because there is a dispute as b9 340- 
cession, cannot ba permitted, 

Where a mutation oase is one of succession, the 
qno-tion of possession. cotnts for Hode 

Ghulam Muhammad v. Mustmmat Zewiro, 17 Ind. 
Cas. 974; 5 P. R. 1912 Revy.; 85 P. L. b. 1913, rue 
ferred to. 

The general rala of per capita inheritance is sufi- 
ciently well established to justify a mutation officar 
recor ling a share on its visis Theo inquiry as to the 
proof of the custom of chundawand (per stirpes) 
wonld necessirily exoved the limita of the summary 
Proceedings to which the scope of such aa iaquiry 
should be limited. 


Peti*ion for rev'sion of the order of tha 
Commissioner of Lahore, dated the 23rd 
October 1912, 


Mr. Ontel and Lala Roshin Lal, for the 
Petitioner, 

Mr. Morton and Dr. Muhammad Iqbal, for 
the Respondents. 


‘ORDER.—I have called for the records in 
this case because the Commissioner has 
passed an order the effect of which is to 
retain in the Record of Righta the name of a 
person who is dead. To leave in the jama- 
bandi the name of a deceased person merely 
because there is a dispute as to the succession 
is ashirking of duties and responsibilities 
which cannot be permitted. The mutation 
should be faced and dealt with according to 
well established principles. The case being 
one of succession, the question of possession, 
as I have explained in the ruling published 
as Ghulam Muh umnmad v, Musammat Zew ira 
(1), counts tor little. Ifone of the 09- 
owners has managed to secure possessiun of 
more thanh is proper share of the inheritanocs, 


(1) 17 Ind, Cas. 979; 5 P. R, 1912 Rev.; 35 P, L.R 


3, 
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the advantage ro gained must, in areordanes 
with tho provisions of section 90 of Aot lL 
of 1882, be regarded aa bring held for the 
benefit of all the other owners interested. 
Puttirg aside then the circumstances of 
possession as irrelevant to the question of 


mutation, the Revenue Officer has to eonsider | 


whether the property of the late Shadi Khan 
shenld be mutated in favour of hig song (und 
sons’ widows) according to the rule cf 
pagwnd or chundswond, In the leading 
care Dhyan Singh v. Meltab Singh (2), which 
bas been followed in numerous other cases, 
it was decided that inheritance as a rule goes 
percopita (aceording to the Prgwand rale) 
and not mer stirpes (chundawand), that it, 
therefore, lis upon the parties alleging the 
special custom of chundaw.nd to establish 
such custom; and that in the abrence of auch 
proof, the general custom of pagward will 
apply without any proof being necessary. 
Now, I do not for one moment assert that a 
custom of chundawant does not exist or 
cannot be proved to exist in the family to 
which parties belong, bat a Revenue Officer 
dealing witha mutation case may not accept 
proof of such a cust m, Thei quiry in which 
such proof would be tendered would neces- 
sarily exceed the limitsof the summary pro- 
ceedings to which, as explained in Ghulam 
Muhammad v. Musammat Zewiro (1), the 
scope of such an ingniry should be limited. 
The gereral rule of per capita inhericance is 
sufficiently well established to justify a 
mutation cflicer recording shares on its basis. 
Any presumption, consequently, attaching to 
the Record of Rights entry will naturally be 
of equal and nok greater weight than the 
presumption which makes prgwand the 
general role in the absence of proof of a 
chundwant custom, For these reasons, 1 
now restore the mutation order of the Naib 
Tahsildar of Kasur, dated 3rd December 1911, 
whereby the property of Shadi Khan was 
seecrced es inderited in cqual shares by his 


sc re ard ens’ widows, 
(2) 101 P. R. 1879, 
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PUNJAB CHIEF COURT. 
Szzoxp Civis Appea No. 72 or 1910. 
Jane 25, 1°13. 
Present: —Me. Justica Shah Din and 
Mr Justice Scott-Smith. 
SARFRAZ KHAN—D FENDT —ÅPPELLANT 
RETSUS 
MUHAMMAD arp orgers—P Lanterns => 
Rage INGANTI 
Custom —Vurcession ~—Daughter —Trrsil Chit ntl, ~o 
Mairs —Diughter excludes collaterals mora distantly 
related than fourth degree. 
Amonz Mairs of Tahail Chakwal, the danzhtera of 
a deceased sonlesy provristor, whether murried or 
unmarried, exclud? from inheritances oollaserals 
more distantly relited than the foirth degrees. 


Second appeal from the order of tha D'vi- 
sional Judge, Jhelam Division, “dated lith 
October 1909, confizming that of Mn aif, cat 
class, Jhelnm, dated 5th Auzast 199), decrag- 
ing the claim. 

Mr. Beechey, for the Appellant. 

Me. Brij Dal for the Reaapondons, 

ORDER OF REMAND. 

Ropertany asp Sain Dix, JS.—Q0% 
J muary 1912).—This appoal arises oat of a 
suit brought by the plaintiffs-respond anta, wha 
are collaterals of llahu deceased, for a 
declaration that the registerad deed of gift 
dated the 29th Oatnber 1893, exorutel by 
Musımmat Hakim Khatun, widow-of the said 
Tlabo, in respsot of 324 kane 17 murlas of 
land, and a honse, situate in Ohat M suk, 
Tahsil Chakwal, ja favour of dufen sate 
appellant, Sarfraz Khan, who is diachtar’s 
gon of Musimn.t Hakim Kaatun, shall not 
affect the plaintiff's reversionary rights after 
the death of the widow. 

The pleadings of the parties ara sunn i 
rised in the jadgment of. the Mansif, in 
which are also set forth the six issues which 
arose out of those pleadings. The Mansit 
held that it was not proved that Iiahu had 
made a Will in favour of Musamnit Hakim 
Khatun authorizing her to make a gift of 
his property in favour of his daughter, 
Musammut Saidan, or his son, Sarfraz 
Khan, that Musammat Snaidan’a husband 
was not khona danad of llahu; anl that 
although the plaintiffs were distant collaterals 
of Ilahu, since the alienation in dispute waa 
made by his widow, and not by himsalf, they 
were-entitled by custom to contest it, and to 
obtain the declaration prayed for. On these 
grounds, the plaintifs’ sait was decreed. On 
appeal, the Divisional Judge recorded a 

very brief judgment in which he agreed with 
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the Munsif that the alleged authorization of 
the widow by Ilahn to make the gift in 
question to her daughter's son was not proved, 
and that the plaintiffs, even though distant 
collaterals of-her husband, had a right to 
impugn the said gift. The appeal was 
accordingly dismissed. 

The defendant donee has preferred n 
further appeal to this Court; and on his 
behalf, Mr. Beechey has urged, inter alia, that 
under the custom governing the parties, the 
donee’s mother, Musammat Saidan, was 
entitled to succeed as Jlahu's daughter to the 
property in suit after the death of Musammat 
Hakim Khatun, widow of Ilahu, in prefer- 
enc? to the plaintiffs, who are collaterals of 
Vidhu in the seventh degree, and that, 
therefore, the plaintiffs were not competent 
to challenge the gift in qaestion., Counsel 


has contended that at any rate the rule of | 


succession being as urged by him, the onus 
lay on the plaintiffs of showing that they 
could contest the gift in question, and that 
they had failed to discharge that onus, In 
addition to the qnestion of custom thas 
raised, Mr. Beechey also urged the points 
taken on the fourth and fifth grounds of appeal; 
but we are clearly of opinion that the order 
of the Divisional Judge remanding the case 
under section 5$2, Civil Procedure Code of 
1882, was erroneous in form and was in 
substance one restoring the plaintiffs’ suit 
which had been dismissed for default, and 
that: that order cannot be impugned in the 
present appeal. 

‘As regards the question of custom raised 
by Mr. Beechey, the respondents’ Counsel has 
‘urged that this question was neither raised 
in pleadings nor put in isane in the Muansif’s 

` Court; that, therefore, there had been no in- 
-qairy whatever upon if; and that the material 
on the record is insufficient fur its decision. 
This contention is correct, and as the question 
raised is one of considerable importance, 
we think it necessary to order further 

` ioqairy regardiog it before finally disposing 
of the-appeal. Under Order XLI, rule 25, 
Civil Procedare Code, we remand the case 
to ‘the lower Appellate Coart for farther 
inquiry on the following issue: — 

Whether among Mars of Taksil Chakwal 
the daughter of a deceased sonless proprietor, 
whether married or unmarried, does or does 
not succeed to his ancestral immoveable 
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property in preference to his oollaterals of 
the seventh degree? 


The inquiry on thir question should, as far 
as possible, bə exhaustive, and the witne-~ses 
produced by either party should specially be 
asked to cite instances in support of their 
respective statements of custom, The ques- 
tion of the burden of proof is adviaably left 
open and will be decided by this Court on 
receipt of a return to this order of remand. 
Both the first Court and the Divisional 
Judge are requested to record their respective 
opinions on the qrestion of custom embodied 
in the above issue after carefal analysis 
of the evidence, both oral and docamontary, 
adduced by both the parties. 


Mr. Ganp t Rai, for the Appellant. 
Mr. Bri: Gol; for the Respondent. 


JUDGMENT.—The finding of both the 
lower Courts on the iaaue remanded by this 
Conrt’a order of 29:h January 1912 is in 
the affirmative, 

Mr. Brij Lal for respondents has expressed 
himself as quite unable to contest this finding 
aod has addressed no arguments to us. 

The witnesses examined by the Munsif 
mentioned fourivatacces wheredaughters were 
excluded by collaterals. In two of these, 
it is not stated in what degree the collaterals 
atooc; in the 3:d the collateral was of the 
8-d or 43h degree and in the 4h the 
daughters are said to have been excluded by 
enllaterals of the 7sh degree. ` 
Fordefendants-appellanta, nine instances have 
been quoted in which daughters succeeded. 
In five of these it is not stated who the re- 
versioners (if any) were to whom the 
daughters were preferred. The following 
instances may be briefly referred to: — 

1. Musammat Fattan succeeded her father 
Mezailla, She was marrisd toa nephew of 
her father, whose brothers were alive and 
made no objection. 

2. Musmmut Gallan sneceeded her father, 
Fateh Sher. A nephew of tho latter was 
alive. but made no objection. 4 
. 8. Musimmet Baagbhari sacceaded her 
father Baland in Ohak Naurang; Buland’s 
nephews are said to have brought a suit 
which was dismissed, but no copy of the 
judgment has been produced, so itis im- 
possible to say what value should attach te 
this as an instance, 
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4.: Musammat Bhagbhari succeeded her 
father, Kammun, in a villaga near Ohik 


Maluk, that of present parties. Two nephews f 


of her father were alive, 

Danghtera, it is well kiosna. are some- 
times.allowed to succeed to their fathers, and 
the few instances given above do not go very 
far towards proving that they succeed ‘ag 
of right in the presence of collaterals of the 
Vth degree. 

Bosides the inquiry made by the Mansif 
there was an inquiry by a Local Oommis-. 
sioner. The appellant’s witnesses examined 
by him were men of position, all of whom 
state -that daughters exclude collaterals 
further removed than the 4.h degree. His 

-opinion was against the locus siendi of 
plaintiffserespondents, and this is certainly 
entitled to weight. 

Busides this, the answer to question 57 in 
“Me. Talbot's Customary Law of the Jhelam 
District -given' by all Chakwal Musalman 
tribes is that the daughter succeeds, whe- 
ther married or not, if there are no agnates 
within four degrees, ` 

The author appears to have doubted the 
correctness of this answer and refers to 
Article 23 of Ratsigan’s Digest. The-learned 
author of the Digest in Remark 1 (page 33) 
says that ‘eases are only rarely mot with in 
which a collateral more remotely re'ated 
(than. the 7h degree) is recognizad as 
having a preferential customary right over a 
daughter. More ‘usually, the 5th degree is 
found to be the customary limit.’ 

Having regard to the above and to the 
answer to question 57 in the riwut? am, : we 
have no doubt that the ioitial onus in this 
case lay: upon the plaintiffs to-prove that 


they excluded a daughter from inheritancs,| 


The evidence addaced by them is quite 
- insufficient to discharge the onns. On the 
otber ©- hand defendants-appellants have 
proved that danghters exclude collaterals 
more distantly related than the 4:b degree. 


We, therefore, accept the appeal and ree 
veraing the decree of-the Courts below dis- 
miss plaintiff’s suit with costs throughout. 


Appeal uccepted, 
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CALCUTTA HIGH COURT, 
Miscectangoys Crvin Appeat No. 225 or 1910, 
July 10, 1913. 

Presen!: — Me. Jastica Richardson aud 
Mr. Jostiea Nawbmild. 
` LAL GOBIND NATH SHAH DE 
AND ANOTHER— DEFENDANTS Nos. 2 AND D3, 
JED iMGNY-DBBTO“S —APPE.LANTS 
versus 

BHIKAR SAHU—Ptarstivz, DROREHB-H)LDER 

arp THAKUR MADAN MOHAN NATH 
SHAH DEO, Dsranrant No 1—Jvneuayr.- 

DEBTOR— RESPOS DENTS. 

Evecu'ion—Mortgage desree against three perions— 
Application by one to have his estate taken charge of 
undor Chota Nugour Encwnbered Estates Azt (VI of 
1876) —Commissioner’s order for stay of exnention — 
Dismissal of exenntion proceedings -Fresh annlication 
for enecutinn after restoration of property to the jula 
ment-debtor —Whether apulication barred as agrinat the 
other two judgment debtors —Limitation Act ‘IX of 
190814, s. 15, Seh. I, Arts. 181, 183—Chotu Nagpur 
Encumbered Hstates Act (VI of 1876), ss. 2, 12. 


The plaintiff obtained a decree upon a mortgaze 
executed by the futher of defendant No. 1 and brother 
of defendants Nos 2and 3. The preliminary decree 
containea a declaration that the defendants Nov. 2 
and 3 were not to be personally liable for the decretal 
debt but that the sile of the mortgaged property 
was to be binding tn all the three defendants, Tho 
decree was made absolute on April 6, 1935. On Anril 
8, the decree-holder filed an application for execution 
of the decree and obsained an order for gala. On 
May 5, the defendant No | applied to have his estare 
taken charge of under ths Chota Nagpur Bava nbyred 
Estates Act. Peuding inquiry into the matter, the Vom. 
missioner, on May 9, 1905, made an order staying the 
proceedings in execntion. When this order was 
communicated to the Subordinate Judge, he dismissal 
the case on June t5, 1995. The vesting order undec 
section 2 of the Act was mado on May 8, 1993} Tha ~ 
property was restored to defendant No. 1 under seo- 
tion 12 of the Act on April 1, 1808. 


O1 January 7, 1909, the decree-holder appliel a 
second time for execution Tne defendants Nos. 2 
and 3 took the objection that the application was Lous 
of time as against them: ; 


Held, (1) that the Subordinate Judge rega ded the 
Commissioner” s order as one whioh prevented egoen- 
tion from proceediag ab all; thatthe application for 
its merits nor 
for any fault or default on the port of the deoree- 
holder; that the order, though in form final, was in 
substance merely suspensory: that, therefore, the 
present application was rota fresh applicatioa for 
execation govarned by Article 182 of the Limitation 
Act, 1908, but one for the revival and contiauance of 
the proceedings initiated by the previous application, 
and was governed by Articie 181; 


Raghunath Szhay v. Lalji Singh, 28 O. 397; Ashraf. 
ud-din v. Bepun Bahari, 30 C. 407; Suppa Reltia v. 
Avudii Ammal, 23.M. 5) and Qentreud-din v. 
Jawuhir Lal, 27 A. 334, 32 I, A. 102; 10. L. J. 88); 
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15 M. L. J. 258; 90. W. N. 601; 2 A. L. J. 397; 7 
Bom. L. R. 428, relied upen. 
1 (2) that even if the order ofthe Subordinate 
Judge was final, the decree-holder was entitled, under 
section 16 of the Limitation Act, 1908, to a deduction 
of time from the Commissioner’s stay order to the 
date of the order restoring the property to defendant 
No. 1, for as the mortgaged property was to be sold 
substantially asthe property of defendant No. 1, no 
proceedings in execution, to which he was nota party, 
would have been of any avail to the decree-holder, 
and it would be nseless and futile for the decree-holder 
to proceed with the sale of the mortgaged property 
as against defendants Nos. 2 and 3 only; 

(8) that, therefore, the application was not barred 
against defendants Nos. 2 and 8. 


Appeal from the order of the Sub-Judge 
of Rarchi dated June 21, 1909. 


Babu Bipin Chandra Mallik, for the 
Appellants. 

Babu Sailendra Noth Palit, for the 
Rerpondenta. 


JODGMENT.—This second appeal arises 
out of an application for the execution of a 
decree. The appellants are the defendanta 
Nos. 2and 3 in the suit and the uncles 
of defendant No. 1. The suit was brought 
upon a mortgage-bond executed by the 
father of the defendant No. 1. The 
defendants’ Nos. 2 and 3 began by setting 
up the defence that they wera co-sharers of 
the defendant No. 1 who were not bound 
by the mortgage bond. Subssquently, 
however, by a petition, dated the 29th 
Sep‘ ember 1904. they withdrew that deferce 
and adopted the written statement of the 
defendant No. 1, who had asserted through- 
cut that he was the sole proprietor of the 
estate left by his father. The preliminary 
decree made in the suit contained a 
declaration that the defendants Nos. 2 and 
3 were net to be personally liable for the 
decretal debt but that the sale of the 
mortgaged property was to be binding on 
all the three defendants. The decree was 
made absolute on the 6th April 1605. On 
the 8th April, the decree-holder filed an 
application for execution and obtained an 
order for sale. On the 5th May, however, 
the defendant No. 1 applied to have h:s 
estate taken charge of under the Chota 
Nagrrr Excumbered Estates Act. Pendirg 
inqaizy into tke matter, the Commissioner, 
cn tle 9th Mey 1605, made en order staying 
the proececdings in execution in the following 
terms:— 

“Under the authority vested in me under 
the Goverrment Notification dated the 13ch 
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June I8&2, published at page 552 of Part T 
of the Calentta Gsz-tte dated the 23th 
«dune 18:2, I hereby stay the sale of the 
rroperty belonging to the petitioner in the 
txecotion of any decrees percing fual 
orders on Lis petition for protection.” 


When thie: rder was communicated to him, 
the Subordinate Judge by an order dated 
the 15th June 1905, not only stayed the 
sale of the property but dismissed the case, 
The vesting order under section 2 of the 
Encumbered Estates Act was made on the 
3cd May 1903. The property was restored 
to the defendant No. 1, under section 12 
of the Act, on the Ist April 1-08. 


On the Tih January 1909, the deoree- 
holder applied a second time for execution, 
The defendants Nos. 2 and 3 then to k the 
objection that so far as they were con- 
cerned, the application was oat of time and 
pleaded that their names should be’ removed 
from the record. As regards the defendant 
No. 1, it is rot dispated that the desree- 
holders are entitled, under section 12 of 
the Enceumbered Estates Act, to deduct the 
period between the vesting order and the 
date when the property was restored. 
Tt is contended, however, for the defendants 
Nos. 2 and 3 that the Commissioner's order 
staying the sale and the subsequent vesting 
order only applied to property belonging 
to the defendant No. 1, who alone had 
applied for protecion and that there has 
never been any bar to the sale in cxecuation 


of the decree cf the right, title and 
interest of the defendants Nos. 2 and 
3 in the mortgaged property. So far as 


said 
that section l2 is of no assistance to the 
decree. holders. There might be some force 
in these arguments if all we had to consider 
was the ftincumb-red Estates Act, Bat we 
have also to cunsider provisions of the 
Limitation Aci. 

The notifization referred to in the order. 
of the Commissioner saying the sale is 
printed in the Bengal Local Statu:ory 
Rales and Orders 1903 (Vol. JJ, page 70), 
The uotification was issued under cianse 
2 of section 327 cf the Civil Procelme 
Code of 18x2. That clanse has not been 
re- produced in section 67 of the present Cude. 
On the other hard, the Commissioner has no 
power to stay sales in execution under 


_ the Schedule of the Limitation Act. 
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section 2B ofthe Hneumbered Estates Act, 
which section was introduced by Act 1V 
(B. 0.) cf 1911. In our opinion, however, 
it is unnecessary for us to examine the 
foundations of the Commissioner's stay 
order or its precise scope. Tha questions 
of importance are how the Subordinate 
Judge understood the order and what effect 
should be attributed to his own order 
dismissing the application for execution. 
It is. clear that the Subordinate Judge re- 
garded the Commissioner’s order as one which 
prevented execution frem proceeding ab all. 
He dismissed the applicxtion in its entirety. 
Then as to the order of dismissal, it is 
equally clear that the application was 
dismissed neither on its merits nor for any 
fault or default on the part of the decree- 
holder. Such orders of dismissal are some- 
times loosely made with the object of 
removing cases in which, for one reason 
or another, no immediate proceedings can 
be taken, from the list of pending cases. 
The order in question was of this character, 
It seems to have been made on recsipt 
of the Commissioner’s order without notice 
to the parties. No doubt, in form the order 
is apparently final bat the question is one 
of substance and not of form and in sub- 
stanca the order was merely suspensory. 
Its true effect was provisional and not 
final. That being so, the present application 
is not, properly speaking, afresh application 
for execution governed by Article 1&2 of 
It is 
an application for the revival and con- 


‘tinnance of the proceedings initiated by the 


previoua application and is governed by 
Article 151. In other words, the case falls 
within the class of cases of which Raghunath 
Suhay v. Lalit Singh (1), Ashrofuddin Ahmed 
v. Bepin Behari Mullick (2), Supp2 Reidiar 
v. A:udat Ammal (3) and Qumar-ud-din v. 
J.w thir Tl (4) may bə cited as eximples. In 
that view of the matter, the p: esent application 
is within time whether time began to run from 
the date of the vesting order, when the Com- 


_ missioner’s stay order was superseded or from 


` 


(1) 23 C. 387. 

(2) 30 0. 407. 

(3) 28 M. 50. 

(4) 27 A. 334; 32 I. A, 102; 1 O. L. J. 381; 15 M. L. 
a 90. W.N. 601; 2 A.L. J. 897; 7 Bom, L, R. 
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the date of the order restoring his property 
to the defendant No. 1. 

Bat even if the Subordinate Jadge’s order 
dismissing the previous application ba cone 
s rued as a final order, so as to make 
the present application a fresh application, 
we are disposed to think that regard being 
had to what took place in the suit and 
the form of the decree, the decree-holderg 
are entitled, under section 15 of the prement 
Limitation Act, toa deduction of the time 
from the date of the Commissioner's stay 
order to the date of the order restoring 
the property to the defendant No. 1. The 
sale was stayed as against the defendant 
No. 1, first by the stay order upon which the 
Subordinate Jadge acted and, secoadly, by the 
vesting order which entailed the consequenses 
mentioned in section 3 of the Hacumbered 
Estates Act, In the circumstances, it woul l 
have been entirely useless and fatila for the 
decree-holders to proceed with the sale of the 
mortgaged property as against the defendants 
Nos. 2 and 3. If the question be asked what 
interests they bad which could be separately 
suld, there is no answer except that the decrea 
is bindivg on them and, therefore, they must 
have some interest even if it isa vague or 
indeterminate interest. But tbe decree was 
drawn up soas to bind them not because it 
was found that they had any srach interest 
as they originally claimed and afterwards 
disclaimed, but forthe sake of cantion ia 
order to obviate possible difficulties in the 
future. It remains that under tha decree 
the mortgaged property was to be sold 
substantially as the property of the defendant 
No. l and that no proceedings in executiun 
to which he was not a party would have been 
of any avail. 

The lower Courts disposed somewhat 
summarily ot the objection raised by the 
defendants Nos, 2 and 3 but having cone 
sidered the objection with more particular 
reference to the provisiona of the law on 
the subject, we have arrived at the same 
conclusion. TLe appeal is, therefore, dismiss. 
ed with custs. The hearirg fee is fixed at 
four gold mohurs. Let the record be sent 
down at once. 

S&ppeal dismissed. 
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PUNJAB CHIEF COURT. 
Srconp CivIL Arpsan No. 974 or 1911. 
June 18, 1913. 
Present:—Me. Justice Rattigan and 
Mr. Justice Beadon, 
NARAIN SINGH—Pratntisr — APPELLANT 
versus 
DIT AND OTHERI— DFFaNDANT I — RESPONDENTS. 


Pre-emption—Portion of land sold exchanged by’ 


. vendee—Suit for pre-emption for whole area soli~- 
Portion exchanged in possession of tran:feree—Suit for 
the portion against transferee barred by time—Subse- 
quent suit against vendee for land received in exchange 
Relief —Possession of land not granted -Equity, 

Q. sold a certain area of land to W. who gare one 
plot of this area to D inexchange for the land in 
dispute. Subsequently to the exchange, plaintiff sued 
the vendor and W. forthe pre emption of the whole 
area sold by G. W. pleaded that part of the area 
had been transferred to D. but plaintiff declined to 
implead the transfores, and got a decree against the 
vendor and JV. for possession of the whole area by 
pre emption. Plaintiff, however, was unable to get 
the land which had been transferred by exchange, in 
execution of his decree. 

Plaintiff then brought a suit for pre-emption against 
the traneferee in respect of the land which had been 
transferred by exchange but the suit was dismissed 
as barred by limitation. 

Plaintiff then instituted the present suit against W. 
for the land which W. received from D, by the ex- 
change: 

Held, (1) that the plaintiff could not be granted 
any relief other than a refund of a propor- 
tionate part of the price; 

(2) that even in equity, the plaintiff was nob en- 
titled to take the*land received by W. in 
exchang’: 

(3) that even if ib was open to him to claim this 
relief, the claim should have been made in 
his original suit for pre-emption. 


Secord appeal from the decree of the 
Divisional Judge of the Gujranwala, Division, 
- at Lahore, dated the 5th May 1911, modify- 
ing that of the Subordinate Judge, lst 
Class, Gujranwala, dated the 20th January 
1911, dismissing the claim. 


The Hon'ble Mr. Muhammad Shafi, K B., for 
the Appellant. 
Lala Gopal Chand, for the Respondents, 


JUDGMENT.— One Ganda Singh sold a 
certain area of land to Wahid, deceased, 
defendant in the present case now repre- 
sented by his sons, who gave one plot 
out of this area to Daswandhi and Roshan 
in exchange forthe land now in dispute. 

Subsequent to this exchange, the present 
plaintiff-appellant sued the vendor and Wahid 
for pre-emption of the whcle area which 
kad been the subject of the sale. Wahid 
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pleaded that part of the area had been 
transferred to Daswandhi and Roshan by 
exchange but notwithstanding this, the 
plaintiff appellant declined to implead the 
transferees as defendants and eventually 
got a decree against tha vendor and Wahid 
for possession of the whole area by pre- 
em ption. 

In execution of this decree, the plaintiff- 
appellant got possession of that part of 
the land which had not been transferred 
by exchange, but as he had no decree 
against the {ransferees in possession, he 
was unable to get the, land, which had 
been transferred by exchange, in execution 
of his decree. 

The plaintiff-appellant then brought a 
snit for pre-emption against the transferees 
in respect of the land which had been 
transferred by exchange but the suit was” 
dismissed as barred by limitation. 

In the present suit, which was then 
instituted against Wahid, the vendee plaintiff. 
appellant claims the land which Wahid 
received from Daswandhi and Roshan by 
the exchange. Both the lower Courts have 
agreed in dismissing the claim to possession 
of the land bat the lower Appellate Court 
has, in respect of the land which was 
tracsferred by the exchange, decreed a 
refund to plaintiff-appellant of a propor- 
tionate part of the price. 

In our opinion, the plaintiff appellant 
cannot be granted any relief other than 
that dcerecd by the lower Appellate Court, 
The lard now in dispute was not the” 
subject of the sale ard the plaintiff-appellant 
cannot claim it as preeemptor. If the plaint- 
if appellant’s right of pre-emption is not 
superior to that of Daswaudhi and Roshan, 
he could not, in any case, have obtained the 
Jand which was tranaferred to them before 
his suit for pre-emption was instituted, 
and if ne had a superior right of pre-emption, 
he has lest that right by not impleading 
the trausferees as defendants in his original 
suit. 

Weare not prepared to accept the con- 
tention that in equity the plaintiff-appellant 
was entitled to take the land which Wahid 
received in exchange from Daswandhi and 
Roshan but, even if it was open to him 
to claim-this relief, the claim should have 
been made in his original snit for pre- 


_emption, The exshange took plaea bafore 
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that suit was instituted and no new caùse 
of action against Wahid has, subsequently, 
arisen. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed, 


CALCUTTA HIGH, COURT. 
R Lerrers Parent Appeat No..40 or 1912. 
š July 3, 1913. 
Present: —Sir Lawrence Jenkins, Kr., 
Chief Justice, and Justice Sir Ashutcsh 
Mookerjee, Kr... 
PROTAP CHANDRA SAHA-— PLAINTIFF — 
APPELLANT 
Versus 
[ MOHAMED ALI SARKAR AND orarrs— 


DerexDants— R esp INDENTS, 

Document— Constr uction— Kabuliat— Promise to pay 
interest wpon arrears of rent at rate of one anna per 
rupee—No mention as to whether interest payable at 
that rate per month or per year—Hvidence, whether 
admissible to prove what was meant—Evidence Act (I 
of 1872), ss. 92, 98, illus. (b). 

A kabuliat recited that interest would be paid by 
the tenant upon rent in arrears at the rate of one 
anna per rupee. It ‘did not expressly state whether 
interest at that rate was payable monthly or an- 
nually: 

Held, that, in view of the provisions of sections 92 
and 93 of the Evidence Act, oral evidence “was not 
admissible to show what was intended by the parties; 
the intention must be gathered from the languago 
used by them in the instrument. 


Monmotha Nath Chowdhury v. Nabin Chandar 


Sanyal, 7 Ind. Cas. 214; 14 ©. W. N. 1109; 14 C. L. 0. . 


97, referred to. ' 
Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Coxe, 
dated March 15th, 1912, in Second Appeal 
No. &9 of 1910. : 
De. Sarat Chandra Basak, for the Appellant, 
Baba Kritants Kumar Bose, for the Re- 
pondents. i 


JUDGMENT.—This is an appeal by the, 


plaintiff landlord under clause 15 of the 
Letters Patent against the judgment of 
Mr. Justice Cox3in a suit for rent. The 
substantial question in controversy between 
the parties is as to the rate at which interest 
is payable upon the amount of rent in 
arrears. The contract between the parties is 
embodied in a kabulcat executed on the 20th 
of June 1872. This document recites that 
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interest would be paid by the tenant upon 
rent in arrears at the rate of l anna per 
rupee. The document does not expressly 
state whether interest at this rate was payable 
monthly or annually. 

The Court of first instance allowed evidence 
to begiven as to what was intended, and 
came to the conclusicn that the interest 
intended to be payable was atthe rate of l 
anna per rupee per month, that is, 75 per cent, 
per annum. A decree was made accordingly 
in favour of the landlord. Upon appeal, the 
Subordinate Judge held that the document 
was ambiguous, and that evidence could 
not be admitted to skow what was really 
intended, in view of the provisions of section 
$3 of the Indian Evidence Act. In this view, 
the Subordinate Judge allowed damages at 
the rate of 25 per cent. upon the amount in 
arrears. The landlord then appealed to this 
Court acd upon his appeal, Mr. Justice Coxe 
has set aside the judgment of the Subordinate 
Judge and remanded the case for re considera- 
tion upon the evidence. The learned Judge 
has held, upon the authority of the decision 
in Monmotha Nath Choudhury v. Nabin Ohan- 
dra Sanyal (1), that evidence is admissible 
to show that the words used in the contract 
of tenancy were intended to provide that 
interest-at the prescribed rate should be 
calculated monthly. The plaintif is not 
satisfied with the order of remand which 
has been made in his favour and has preferred 
this appeal under the Letters Patent. His 
contention is that upon a true construction of 
the contract of tenancy, interest ought to be 
decreed in his favour at the rate of 75 por 
cent. per annum. He has convinced us that 
the order of remand is erroneous, but he has 
failed to satisfy us that the interpretation he 
pus upon the contract is correct, 

In view of the provisions ‘of sections 92 
and 93 of the Indian Evidence Act, it is 
plain that oral evidence was not admissible 
to show what was intended by the parties; 
the intention must he gathersd from the 
language used by them in the instrament. 
The case of Man natha Nath Chaudhury v. 
Nabin Chandra Sanyal. (1) is really of no 
assistance. The learned Judges who decided 
that case did not specify the evidence which - 


opi) 7 Ind Ons. 214; 140. W. N. 1100; 140. 1. J. 
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would be admissible to interpret the instru- 
ment; they relied merely upon the decision in 
Makoned Shamsodeen v. Abdoot Hugq(2), which 
was decided before the Indian Hvidence 
Act wes placed on the Statute Book. In that 
case, Mr. Justice Campbell held that where 
money had been advanced on an agreement 
to pay interest at 5 per cent., evidence was 
admissible to show, on the basis cf a 
previous transaction between the parties, 
and the custom of the country, that whas was 
intended was that interest at 5 per cent. was 
payable per month and not per annum. It 
is not necessary for our present purpose 
to determine whether evidence of this descrip- 
tion would be admissible under the provisions 
of the Indian Evidence Act. Ib may be pointed 
out, however, that evidence of previous 
trarsactions between the parties or of the 
custom of the country may be admissible for 
a limited purpose. Thos to take one illustra- 
ticn, it kas been Leld that evidence may 
be allowed to be given in anticipation of 
some cbvious defence, for instance, evidence 
of prior transactions between the parties, 
to construe a term in a contract, in rebuttal 
of a possible customary meaning (Bourne 
y. Gathte (3)]. Similarly in Hobinscn v. 
HN ollett (4), it was held that though a writing 
is conclusive as to the terms of the contract 
expressed thereby, and though what is not 
in the writing cannot be part cf the terms, 
yet evidence may be given of customs of 
trade tacitly incorporated in the contract, 
provided that tke express terms of the 
wiitirg are [pob so inconsisteut with 
the custom as to exclude it. 
case of Cumming v. Shand (5), evidence 
was allowed to be given, of courses, of 
dealing between a person and his Bank, 
to prove that the Bank had agreed to honour 
the customer’s cheques drawn against the 
cash part of his account, notwithstanding 
that the balance of acccunt of cash and 
goods was against bim. To the same 
effect is Gurnet v. M’Kewan (6), where 
ib was assumed that evidence of usage 


(2) (18643 W. R. 379. 

(8) (1844) 11 CL & F. 45; 8 Eng. Rep. 1019; R Scott. 
(x. RA 604; 7 Man. & G. SLO; 145 Eng, Rep. 34: 44 
R. R. 723. 

(4) (1875) 7 H. L. 8C2; 44 L, J. C. P. 362; 33 L. T. 
644. 


(5) (1860) 5 H. & N. 95; 120 R. R. 498; 29 L. J. 
Ex. 129; 1 L. T. (x. s.) 8C0; 8 W. R. 182. 

(6) (1878) 8 Ex. 10 at p. 14; 42 L.J. Ex. l; 27 L 
p, 560; 21 W, R. 67. 
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or course of dealing would be admissible 
to show that when a person has accounts 
at two branches of Bank, the bankers 
had undertaken to cash cheques at one 
branch, thongh the whole account showed 
that the enstomer had no sufficient balanca, 
Again in In re Leigh's Estate, Rowel fe 
v. Leigh (7), evidence of custom as also 
of previcus transactions between the parties 
was allowed to be given for a limited 
purpose. In the case before us, however, 
no such consideration arises, because the 
only evidence upon which the plaintiff 
relies is direct oral evidence to the 
effect that at the time the parties 
entered into this contract of tenancy, 
they agreed that interest would be payable 
ab the rate of l anna per rupee per 
month, although in the contract itself all 
that was inserted was that interest would be 
payable at the rate of l anna per rupee In 
our opinion, evidence of this description is 
clearly not admissible ander the provisions 
of the Irdian Evidence Act. This view is 
furtified by illustration (b) to section 93 
of the Indian Evidence Act which is to 
the following cffect: “A deed contains 
blanks. Evidence cannot bə given of 
facts which would show how they were 


meant to be filled”. If, for instance, in 
this particular case, the contract had 
said that interest would be payable at 


the rate of l anna per rupee per—and 
there was a blauk, it would . not be 
permissible to the parties to show whether 
the word intended ta be inserted in the 
blank space was “Year” or “Month.” We are, 
therefore, clearly of opinion that the order 
of remand cught not to have been made by 
the learned Judge. 

The reeult is that this appeal is allowed, 
the order of Mr. Justice Coxe set aside 
and the decree of the Subordinate Judge 
restored. 

We are notin a position to consider the 
propriety of the jadgment of the Sabordinate 
Judge, because there is no appeal by the 
defecdant against that judgment. 

There will be no crder for costs of this 
appeal. 


Appeal allowed 
(7) (1877) 6 Ch. D. 256; 37 L. T. 557; 25 W. B. 783. 
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ERI SRI SRI GAJAPATHI KRISTNA CHENDRA DEO GARU V. SRINIVASA CHARLU, 


a MADRAS HIGH COURT. 
Finit Arrea No. 25 cr 1909. 
A March 12, 1913. ` 
Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
RI SRI SRI GAJAPATHI KRISTNA 
CHENDRA DHO GARU, PROPRIETOR cr 
NANDIGAM Est.ts, BEING MINOR UNDER CCURT 
. WARDS BY HIS NEXT FRIEND THE 
COLLECTOR or GANJAM — APPELLANT 
1ersus 
P. SRINIVASA OHARLU (pruo) Lasan 
RepRezentaT:Va OF Tas LATE DEWAN 
BAHADUR P. ANANTHACHARLU— 


h RESPONDENT. 

Gift deed—Construction~Separate registration and 
asse-sment—Payment by donor for benefit of donee 
— Voluntary nature —Contract Act (IK of 1872), ss. 63, 
7).- Liability of donee ~Mudras Act 1 of 1876. 

In 1890, plaintifi’s father mado a gift of a villago 
free of land- tax to the donee “until the donor obtained 
separate registration” of the village by the Collector 
and apportionment of the peishkush, The donee 
was putin possession of the village and paid no 
portion of the land-tax till the death of the donor in 
1893, 

In 1901, the Court of Wards, on behalf of tho plint- 
iff, applied for separate registration. Notices were 
published and the peishkush was fixed by the Collec. 
tor at Rs 206-5-3 on L9th September 1993, and notice 
wasissued to the doaee calling upon him to state if 
he was willing to agree to the apportionment. As 
there was no reply to these notices, the Collector re- 
fused separate registry. Bat subsequently separate 
registry wua ordered in 1905: 

Held, (1) that on a proper construction. of the condi- 
tion, “we should get the village sub-divided in your 
name (we being the zemindars) you should pay to the 
Government the petshkush tixed thereupon according 
to the sab-division”, the defendant’s liability to pay the 
peixshkush arose only on the date on which the zemin- 
dar donor took steps for getting the village separately 
registered and assessed; 

12) that the sub-division contemplated by the 
gift deed was complete on 19th September 1993, 
when the assessment was fixed and that all payments 
made by the plaintiff subsequent to that date could be 
recoverable from the defendant under section 69 of 
tne Indian Contract Act; bat it was safer to rely on 
section 70; 

(3) that, even though the plaintiff might have an 
interest which mi: ght suffer by non payment, it was 
none the-less a payment for the defendant, especially 
when 16 was cloar that the defendant received the 
benefit of such payment. 

“Under section 70, the plaintiff should prove (1) that 
he was doing something Liwfal when he was making 
the payment, (2) that he did not intend to pay gratui- 
tuusly, (3) that what he did was done for the defendant, 
aud it that the defendant did enjoy the benefis, 

» Narayanaswami Naidu v. Sri Raja Vellanki Srini- 
vasa Jaganadha Rao, 5 Ind. Cas. 318; 33 M. 189; 7 M. 
L. T. 249; (1910) M. W. N. 30, referred to. 


“Yogambal Bai Ammani Ammal y, Naina Pillai 


Marakayar, 3 Ind. Cas. 110; 183 M. 15; 6 M. L T. 162; 
19 M. L. J. 489, referred to. 

Giring the defendant an option for declining the 
benefit does not mean that before tha benefit is con- 
ferred he must be given the chance of accepting 
or declining it. 

Per Sadasiva Atyar, J.—The cases of Yogambal Bat 
Ammani Ammal v. Naina Pillut Marakayar, 3 Ind. Cas. 
110 33 M. i6; 6 M.L.T. 162; 19 M.L.J., 43) and Abdul 
Wahid Khan v. Shaluka Bibi, 21 C. 498; 21 I. A. 26, 
do not generally lay down that, where a person is 
interested in making payment, it cannos be held 
under any circumstances that he intended to act for 
the other party also. It might be inferred from the 
cirenmstances that the plaintiff intended “also to 
act for the defendaut. 

Lampleigh v. Braithwaite, 1 Smith’s Leading Cases 
363, referred to. 

Jog Narain Singh v. Badri Das, 13 Ind, Cas, 144; 
16 C. L. J. 156, approved. 

The words of section 70 of the Indiin Contract 
Act do not oblige the Court to impose restrictions 
upon the equitable right of a person, who honestly does 
something for another without an intent to do so gra- 
tuitously, to recover compensation from that other for 
the benefit so conferred upon and enjoyed by that 
other person. 

Dimodura Mudaliar v. Secretury of State for India, 
18 M.88; 4 M. L. J. 205, referred to. 

Abdul Wahid Khan v. Shalukt Bibi, 21 ©. 496; 
21 I A, 28, Ram Tuhul Singh v. Biseswar Lall Sahu, 
2 1A. 131;15 B. L. R. 208; 23 W. R. 30), distingu- 
ished. 

Courts i1 India ought to ba gnided more by justice, 
equity and good conscience than by the Eaglish pre- 
cedents and should not cut down the beveficient pro- 
visions of section 70 of the Indian Contract Act. 

Raja of Vizianagaram v. Raja Satrucherla Sama 
Sekhararaz, 26 M. 636; Seshigiri v. Pichu, 11 M. 452, 
referred to. 

The Roman Law is admittedly wider than the Eng» 
lish law in this matter and section 70 was suggested 
rather “by the notes to Lampleigh v. Braithwaite, L 
S L. C. 183, and perhaps indirectly by tha Roman 
Law” than by the strict rules laid down in English 
cases. 


Appeal against the decree of the District 
Court of Ganjam in Original Suit No. 13 of 
1907. 

Mr. S. Swaminadhan, for the Appellant. 

Mr. A. Krisinaswami Iyer, for Mr. O., P. 
Ramaswami Iyer, for the Respondent, 

JUDGMENT. 


MiILLER, J.—The District Judge decided the 
case on the 2nd issue only and has construed 
Exhibit A as meaning that the plaintiff's 
father made a gift of the village free of land- 
tax to the donee until the doner obtained 
separate registration of the village by the 
Collector and apportionment of the re‘shkush. 
The condition in the gift iss— we should get 
the village sub-divided in your name (we 
being the zemindar), you should pay to the 
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Government the pershiush fixed thereupon 
according to the said sub-division.” The 
zemindar made: the gift in 1890 and died 
in 1898 and daring all that time the donea 
remained in possession of the village and paid 
no portion of the land-tax. The condact 
of the zemindar, which may be looked to aid 
in construing the document, supports the 
construction which the District Judge has put 
upon it, and that is, that so long as the village 
remaiaed an unseparated part of the zemindart, 
the zemindar was to pay the land-tax. Bat 
he had the option of obtaining from the 
Collector separate registery and that may well 
imply an obligation on the donee to concur 
in his application to the Collector for that 
purpose. Then in 1901, the Manager of the 
estate under the Court of Wards, on behalf 
of the plaintiff, applied for separate registra- 
tion, Notices were published in accordance 
with the provisions of the Madras Act I of 
of 1£76 inthe District Gazatte and on the 


19th of September 1903, the Collector 
fixed the proportionate  elshkush at 
Rs. 203-5-3 and on that date notica 


thereof was sent to the donee calling upon him 
to state if he was willing to agree to the 
apportionment, The donee made no answer 
to several letters calling upon him to reply, 
and in 1904, the Collector for want of his 
concurrence refused to order the separate 
registry. Subsequently in Septembar 1904, 
the donee consented to separate registry and 
it was’ made finally in 1905. Now, constru- 
ing the document as the District Judge has 
done, that the donee was under no obligation 
to pay the land-tax before the sub-division 
of the village, the 19th September 1903 is 
the first date, so far as I can see, on which any 
obligation can be laid upon the defendant. 
There is nothing in the evidence to show that 
the peishkush could have been fixed earlier 
by the Collector unless he had been applied 
to earlier by the Court of Wards. There is 
notbing to suggest that the delay was dua, in 
any way, to any action of the defendant or to 
any contention of his, that pecshkusk ought 
not to ba apportioned. Consequently, on the 
terms of the gift, the 19th of September 1903 
ig the earliest date from which the liability 
to pay peishtush could commence. On that 
date or a day or two later, the donee received 
a notica from the Collector that the peshhush 
had basen fixed and that the sub-division has 
been concluded subject to his consent. It 


may ba, therefore, that from that date, the 
sub-division .cxntemalated by the deel of 
gift was complete and that the donee was 
bound to pay the amount fixed in which case 
all subsequent payments made by the plain- 
tiff may ba recoverable under section 6) of 
the Indian Contract Ach. Butit is unnecay- 
sary for us to decide the cass on that 
section. It may be safer to rely, as 
the plaintiff also relies in his plaint, 
upon section 70. From the date on which 
the pzisntush was fixed, it seems clear that 
the psishkush paid by the plaintiff to the 
amount of Rs. 206-5 3 was made for the donee. 
No doubt, it is possible that if the plaintiff 
had not paid if, his own interest might have 
suffered though it is probable that the 
Collector, inasmuzh as the Court of Wards. 
was the payer, might have come down upon 
the given village for any arrears which the 
Court of Wards might assent to be due in 
respect of that village. That, however, which 


‘I need not go into, is, undoubtedly, possible 


that the plaintiff's interest might have suffer- 
ed but that, I think, will not, in the circam- 
stances, make the payment less a payment 
for the defendant. 

The amant of the peishkush which had 
been fixed may ba payable by the defendant 
and it was paid as such and as boing due 
upon that -property. Therefore though if 
might have been in the interest of the 
plaintiff to pay it, it doses not seem to ma 
that there is any reason to say that it was 
not on that ground a payment made for the 
defendant. It is perfectly clear, of course, that 
once the sub-division was effected, the amount 
paid by the plaintiff could not have been 
intended to ba left un-recovered, that the 
payment was not inbendad to be made gratni- 
tously. 

Then the only other point, that has to be: 
considered in deciding whether the section is 
applicable in its language seams to mə ‘did 
the defendant enjoy the benefit thereof?’ He,’ 
undoubtedly, did enjoy the benefit thereof; ho- 
never objected to acsepting the banefi‘; he 
remrined in possession of the village until 
tho permanent registration was effected; and 
he never showed that he did not wish the pay. 
ment to be made. On the eontrary, he finally 
acsepted the sub-division and the apportion- 
ment, Lt is true, no doubt, that, in his, 
written statemont, he suggests that the amoung 
Was excessive; but sə far as the evidense 
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shows he does not seem to have said ao to 
the Collector or to the plaintiff or to any one 
before the suit was filed. Consequently, I 
think, that he clearly accepted the benefit; 
. he enjoyed the land asd let: the plaintiff 
pay the land-tax which he must have known 
as being paid for him. It does no seem to 
me that anything further is required in order 
to make the amount recoverable under the 
section. We have been referred to some 
cases as showing that this section does not 
materially depart from the Baglish law with 
regard to voluntary payments. l do not 
kuow that 1 need discuss them. We, of 
course, proceed on the language of the 
section as it stands, unless we are bound by 
some decision to put a particular interpreta- 
tion on it. What is necessary under the 
eection? Itis necessary, no doubt, that the 
plaintiff should prove first, that he is doing 
something lawful when he is making the 
payment. That provision had been interpret- 
ed in various cases, but here thera is no 
question about the lawfulness of the 
payment. Then he will bave to show that he 
did not intend to pay gratuitously. That is 
also clear here. He will have then to show 
that what he did was done for the defendant 
aud it clearly may be very difficult for him 
to show that in some cases, especially in cases 
where his own interest is manifestly predomi- 
pant. Ifhe pays in his own interest, he will 
not ordinarily be held to have made the 
payment for the defendant, but whether he 
did so or not, it seems to mea question of fact 
in each case. Then finally the plaintiff will 
have to show that whathe did, did actually 
confer a benefit upon the defendant and 
that the defendant enjoyed the benefit. 
It would seem to be a sufficient answer 
to the plaintiff's claim if the defend- 
ant declined the benefit which ib was 
proposed to thrust upon him. He may be 
taken to be the best Judge of what, is benefi- 
cial to himself in ordinary cases and could 
not in such cases be said to have enjoyed a 
benefit which was no benefit. On this 
ground or on the ground that in such cases 
the payment is not really made for the 
defendant may be rested the cases which 
decide that, unless the defendant is willing 
to accept the benefit, the payment will be 
_ recoverable under the section. No case has, I 
think, been cited during the arguments. There 
is a caso [Narayanaswamt Naidu v, Sri Raja 


Vallanké Srinivosa Jagannadha Rao (1)] in 
which ib is pointed out that, at any rate, the 
law of section 70 of the Indian Contract Aot 
is certainly not narrower than the English 
Law, and though in that case we held that 
we could imply a request to pay, I do not 
know that there is anything in section 70 
which requires us to deal with the mat- 
ters as one of an implied contrac': but 
then, I think that from the condition of 
the gift accepted by the defendant, we might 
well imply an undertaking that anything that 
might be paid on his behalf after sub-division 
(which he is boand to facilitate) would be 
re-paid by bim. 

I do not think that what I have laid down 
is opposed to any of the cases though perhans 
I go somewhat farther than Yogambal Bad 
Ammal v. Naina Pillai Murakayar (2), I do 
not think itean be held under section 70 
of the Indian Contract Act that the defend- 
ant must have an option ‘of declining the 
benefit if that means that before the benefit 
is conferred he must be given the choice 
of accepting or declining it. Here as I have 
said the defendants adopted the benefit. It 
seems to me that we are clearly in this 
case within section 70 of the Indian Contract 
Act and, therefore, I hold that, from the date 
on which the sub-division was settled by the 
Collector, z. e., from the 19th cf September 
1903, though the registration could nos be 
made then, the payments were made by the 
plaintiff for the defendant and that in 
respect of them the latter is bound to ree 
imburse the former, the amount of the pay- 
ment up tothe 18sh April 1904 (the last 
payment) with interest at 6 per csat, per 
annum from the date of the suit till payment, 
Proportionate costs are to be paid and received 
in both the Courts, 


Sapasiva Atyar, J.—On the construction of 
the gift deed, I agree that the defendant 
would, under its terms, become liable to pay 
the proportionate Azst in the village gifted to 
him only from the date when the Collector 
divided off the village as a separate estate 
and fixed the separate revenue due upon that 
village. Bat there was clearly an implied 
obligation imposed under the gift deed on 
the defendant to give facilities for such 

(1) 5 Ind. Cas, 318; 33 M. 189; 7 M. L. T. 249 (19:0) 
M. W. N. 30. 


(2) 3 Ind. Cas. 110; 33 M. 15; 6 M. L. T, 162; 19 
M, L. J. 489. . ; ` 
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separate registry whenever the donor takes 
steps to have such separate registry and 
separate apportionment of pershtush made 
by the Collector. All payments made b:fora 
the date (about the 20sh Saptembor 1909), 
when the Collector fixed the separate revenua 
payabla in respect of the village and sent 
notice to the defendant, cannot, therefore, be 
recoverable by plaintiff from defendant, hav- 
ing regard to the provision of the gift deed. 
Asregardsthe paymont of p dshtush mada 
after September 19J8, the cireumstancas clear- 
ly indicvte that the paymsat of the whole 
peishkush including the portion chargaable 
upon the defendant's village (aczording to the 
Collector's estimate) was made by the plaintiff 
not only on his (plaiatift’s) own behalf, bat 
also on behalf of the defendant. Much reli- 
anca was placed by the respondent upon tha 
case decided as Yog imbal Bat Ammani Amma} 
v. Naini Fillat Marakoyar (2) by Me. Justice 
Munro and Mr. Jastica Sankaran Nair. A 
portion of the head-note rans thus:—'‘When 
the person paying is intereate] in making 
the payment, he cannot ba presumed, in 
the absence of evidence to show that he 
intended to act for the other party also, 
to have acted for such other party.” I fally 
accept the statement of law so laid down. 
In that case, there seems to have been such 
absence of evidence to include ‘surroanding 
circumstances’ to show that the plaiatiff in 
that case intended to act for the other party 
also. The case of Abdul Wahid Khan v. 
Shaluka Bibi (3) was, again, decided on 
the particular facts of that case, č e, 
the circumstances in that case similarly 
indicated that the payment by the plaintiff 
in that case was not also on behalf of the 
other party sought by the plaintiff to ba 
made liable to pay contribution. I do not 
think that these cases intended to lay down 
generally that where a person is interested in 
making a p»yment, ib cannot be held under 
any circumstances that he intended to act for 
the other party also. On the contrary, the ob- 
servations at page 21 in 33 Madras, [ Yogamb 11 
Bai Ammani v. Naina Pillai Marakayar (2)], 
clearly show that from the circumstances it 
might be inferred that the plaintiff intended 
“also to act for the defendant.” I think the 
factsand the circumstances of the present case 
clearly show that all payments made after 


" (8) 21 C. 496 at p. 504; 21 I. A, 26. 
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Septembsar 1903 were intended by the 
plaintiff to ba both on bohalf of the plaintiff 
and of the dafandunt. Thera are, of course, 
other observations in Yogindul But Ammani 
Ammal v. Naina Pilla’ Muratayir (2) to 
the effect that section 70 of the Indian 
Contract Act merely re-produces the English 
Law as laid down in Limpleigh v. Brith. 
wile (4) with all the restrictions imposed by 
other Hinglish decisions following it, and 
that a person sought to be made liable must 
not only have banefited by the payment bat 
also have had an opportunity of accepting 
the payment. [ respectfully dissent from 
such observations and I am inclined to agree 
mora with the jadement of Jog Narain Singh 
v. Badri Das (5), in which the too narrow 
interpretation pub upon section 70 of the 
Indian Contract Act in the above ease, 
[ Yogumbal Bat Ammani Ammal v. Naina Pillai 
Mar.kayar (2)], is dissented from. The words 
of section 70 of the Indian Contract Act do not 
oblige us to impose restrictions to be imposed 
by the Haglish decisions upon the equitable 
right of a person who honestly does some- 
thing for another without an intent to do so 
gratuitously to recover compensation from 
that other for the benefit so conferred upon 
and enjoyed by that other person. The case 
in Damodara Mudaliar v. The Secretary of 
State for India (6) did not favour ‘the 
imposition of such restrictions. It is stated 
ia Yogambal Bat Ammani Ammal v. 
Naina Pillai Marakayar (2) that the decision 
in Damod:ra Mudiliar v. The Secretary of 
State of India (6) is opposed to the derision 
of the Privy Council in Abdui Wahid 
Khan v. Shaiuka Bibi (3). I have already 
shown that the decision in Abdil Wuhid 
Khan v. Shaluia Bibi (3) rested on 
the particular fasts of that case. As 
regards the observations of the Privy 
Council in Ram luhul Singh v. Biseswar 
Dull Sahoo (7), not only was the payment in 
that case made in 1868 (before the Indian 
Contract Act became law) butit was fonnd 
in that case that the payment was a 
voluntary payment “against the will of the 
party benefiting and made in the course ofa 
speculative transaction in which the interest 


(4) 1 Smith’s Leading Oases 163. 

(5) 13 Ind. Cas. 144; 16 C. L. J, 156. 

(6) IS M. 83; 4 M. L. J, 208. 

(D) 2I, A. 131; 15 B. L. R. 203; 23 W. R. 305, 
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of the appellant was directly opposed to 
that of the respondents.” Of course, a few 
restrictions ought to be placed on the words 
of section 70 of the Indian Contract Act, if 
they are so wide that it could not have been 
possibly intended by the Legislature that 
the words shonld be given such a wide 
scope. For instance, if the benefit is 
conferred notwithstanding notice of protest 
of the man benefited that he did not want 
the benefit proposed to be conferred on him, 
the act could not be said to have been done 
on his behalf. That seems to have been laid 
down in Damodara Mudaliar v. The Secretary 
of State for India (6) and also in the Privy 
Council case of Ram Tuhul Singh v. Biseswar 
Lall Sahoo (7). Also if the benefit conferred 
is so inseparably accompanied by onerous 
obligation that a reasonable man might 
reasonably (and not in a wholly capricious 
way) refuse to accept the benefit burdened 
with these obligations, there also section 70 
may not apply. But subject to these and 
other similar restrictions, {it is impossible to 
predict and lay down exhaustively all the 
restrictions which it is advisiable to lay down. 
1 thinkthat Courts in India ought to be 
guided more by justice, equity and good 
conscience than by the Hinglish precedents 
and should not cut down the beneficient 
provisions of section 70 of the Indian Contract 
Act which are intended to apply to all 
cases of benefit bona fide conferred by one 
person upon another and which benefit is 
enjoyed by the other person. It has been 
held in Rajah of Vizianagram v. Rajah 
Setrucherla Somasekhararaz (8) that, so far, 
as a charge is claimed by one co-sharer when 
both sharers are benefited by a payment 
made by the first co-sharer, sucha charge 
can be imposed by law notwithstanding 
certain English decisions which refuse to 
give such a charge to the co-sharer. In 
this connection, I wish to quote the following 
passages from the judgment of Justice Sir 
Subramania Iyer in that case:—“This case 
convinces me that there is far less likelihood 
of any unsound rule being laid down in this 
country in consequence of the supposed de- 
ceptive character of the phrase ‘justice, equity 
and good conscience’, than there is of Judges 
refusing to accept a sound rulefrom, I say 


(8) 26 M. 686 (F. B.). 


with all deference, what is little short of a 
prejudice to that time-honoured phrase intro- 
duced of old by wise Legislators and univer- 
sally accepted as words compendiously denot- 
ing those ultimate principles of what is 
right and proper, fair and reasonable, and 
good expedient, principles which Judges, here 
as elsewhere, cannot help resorting to in deal- 
ing with the difficult questions, not directly 
governed by existing precedents, which often 
avise in the course of the administration of 
justice.” 


It is quite true that for the enunciation of 
such principles, we mainly and generally 
look to Huglish decisions and text books of 
repute, But I fail to see why we are preclud- 
ed from, when necessary, considering and 
following rules laid down in the Sister Island 
of Ireland, where the same system of com- 
mon law and equity is administered by a 
judiciary neither less able nor less learned 
than that in England, if such rules appear to 
us to be the best suited to the conditions 
and requirements of this country. In order 
to show thatthe view adopted in Seshagiri 
v. Pichu (9) and since then more than once 
followed in this Court, is not a pseudo equitable 
dostrine peculiar to Ireland but true equity 
accepted and enforced as such without any 
reference to any analogy that may or may 
not be farnished by the principles of mari- 
time salvage lien, in jurisdictions remote 
from Ireland, but administering the same 
common law and equity, I may also draw 
attention to whatis alluded to in the passage 
cited by Bhashyam Iyengar, J., from Freeman 
on Co-Tenancy, and quote a fuller statement 
by another writer of the law on this point in 
those parts of the United States where it has 
arisen. “If achargeon property could be 
created because it is in consonance with jus- 
tice, equity and good conscience, I do not see 
why an obligation, though it will be personal, 
cannot also be created if consonant with 
jastice especially when section 70 of thea 
Indian Contract Act interpreting its terms 
in their ordinary meaning, also favours the 
plaintiff’s right to obtain contribasion from 
the defendant. Thecaseof Rajah of Viziana- 
gram v. Rajah Setrucherla “omasekhararaz (8) 
was decided without any reference to any 
analogy that may or may not be furnished 


(9) 11 M. 452. 
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by the principle of maritime salvage lien.” 
Let us take a not infrequent case cf two 
neigbbouring agriculturists. One of them 
is absent in a distant town on private busi- 
ness. His land requires well water ivriga- 
tion for one day emergently in order to 
produce a fair 12 annas crop, though, even 
without the irrigation it may yield a four 
annas crop and will not totally fail. His 
neighbouring land-owner, while spending 
Rs. 5 for irrigating his own neighbouring land, 
does the ueighbourly service of spending 
Rs, 5 for irrigating his neighbour’s land also 
on that day, believing that, asa reasonable 
man, his neighbour, when he returns from 
the distant place where he is unavoidably 
detained, would re-pay him the five rupees 
as he is bound to doin justice, equity and 
good conscience. Is it to be said that sec- 
tion 70 does not apply to such a case because 
though defendant enjoyed the benefit of the 
12 annas crops (say benefited to the extent 
of Rs. 50), he had had no option to accept 
or reject the benefit? I think, not. The 
Roman Law is admittedly wider than the 
English Law in this matter, and section 70 
was suggested rather “by the word notes to 
Lampleigh v. Braithwatte (4) and perhaps, in- 
directly by the Roman Law” than by the strict 
rules laid down in English cases, (as Mr. 
Stokes has remarked). No doubt, the intro- 
duction of considerations as to what a reason- 
able man, a man of ordinary prudence” would 
do for another or would accept as properly 
done for himself when done .by a third 
person introduces an uncertain element and 
gives some discretion to Courts of justice but 
the Contract Act, inseveral sections introduces 
auch expressions as ‘ordinary prudence” 
“reasonable diligence” “similar skill as gene- 
rally possessed” “considerations” (see sections 
151, 189 and 212 of the Indian Contract 
Act), and Courts could not shirk the duty 
of dealing out justice because difficulties 
in determining what ordinary prudence or 
reasonable diligence, etc., would dictate under 
particular circumstances would have to 
be encountered in deciding some cases. I 
may add that Mr. Shephard in his Contract 
Act says (page 425) that nob only does 
section 70 of the Contract Act “make a 
departure from the principle” (ofthe Eng- 
lish decisions) “that a man cannot be 
charged for services rendered to him by 
quother unasked gnd without authority” 
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but that section 189 also makes a similar’ 
departure in favour of an agent who acts in 

an emergency without authority. In the result, - 
I agree in the -decree passed by my learned 

brother. | i 


OUDH JUDICIAL COMMISSIONER’S. 
* COURT. 

Cryin ApPLIGATION No, 118 or 1912. 
February 12, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
BISHESHAR SHUKUL—Ptaintirr— 

APPLICANT 
Versus ? 
BIR INDRA KANT SINGH CHATTRI— 


Derenpant—Oeposite Party. 
Practice ~Witness—Hvidence—Right of party to 
examine his opponent as his witness. 
If a party chooses to examine his opponent as his 
witness, there is nothing to prevent him from doing 


go. 

Kishori Lat v. Chunni Lal, 1 Ind. Cas. 128; 9 C. L. 
J. 172 (P.C.); 5 M. L. T. 58; 13 0. W. N. 370; 111 Bom. 
L. R. 196; 19 M. L. J. 186; 31 A. 116; 36 I. A. 9; Mu- 
sammat Lal Kunwar v. Chiranji Lal, 5 Ind. Cas. 549 
(P. C.); 7 M. L. T. 57; 14 0. W. N. 285; 110. L, J 
172; 12 Bom. L. R. 244; 20 M.L. J. 188, 82 A. 104, 
37 I. A. 1; (1910) M. W. N. 8, explained. 


Appeal against an order of the Subordinate 
Judge of Bahraich, dated 15th December 
1911, exercising Small Cause Court 
Jurisdiction. 

“Mr. Har Gobind Das, for the Applicant. 

JUDGMENT.—This was a suit for the 
recovery of money lent. The defendant 
denied the claim. The plaintiff summoned 
the defendant as a witness and insisted on 
his examination, but the latter did not put 
in his appearance and the Oourt below 
refused to enforce his attendance, and to 
examine him as a witness for the plaintiff, 
relying on the decisions of Kishori Lal v. 
Ohunni Lal (1) and Musammat Lal Kunwar 
v. Ohiranjt Lal (2). 

Ido not think that the Court below was 
justified in not allowing the plaintiff to 
produce the defendant as his witness. What 
their Lordships of the Privy Council observed 


(1) 1 Ind. Cas. 128; 9 O. L, J. 172 (P.0.); 5 M. L, T. 
58; 18 O. W. N. 370; 11 Bom. In R. 196; 19 M. L. J. 
186; 31 A. 116; 36 1. A. 9. 

(2) 5 Ind. Cas. 549 (P.C.);7 M. L. T. 57; 14 C. 
W. N. 285; 11 ©. L. J. 172; 12 Bom. L. R. 244; 20 
M. L. J. 183; 32 A. 104; 871, A. 1; (1910) M. W. N. 8. 
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in the cases above mentioned was that it 
was reprehensible that an Advocate of one 
party should force his opposite party to 
_ produce his own client in order that he 
himself might have an opportunity of 
cross-examining that client, with the result 
that, should the opposite party refuse to be 
led into the trap, he might avoid putting his 
own client into the witness-box and. throw 
the responsibility for the non-examination 
of the partieson the opponent. Ifa party 
chooses to examine his opponent as his own 
witness, there ig nothing to prevent him 
from doing so. The learned Counsel for 
the applicant states that his client instructs 
him that he is willing to abide by the sworn 
testimony of the defendant. 

I, therefore, allow the application and 
remand the case to the Court below with a 
direction to re-admit the suit under its 
original number and to decide the case after 
recording the sworn testimony of the 
defendant as a witness for the plaintiff. 

The costs will abide the result. 


Appeal allowed; Oase remanded. 
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PUNJAB CHIEF COURT. 
First Civit Appear No. 776 or 1911. 
June 20, 1913. 
Present:—Mr. Justice Agnew and 
Mr, Justice Shadi Lal. 
SHAHANCAT KHAN anD 42 OTAHERS— 
Derenpants— APPELLANTS 
Cersus 
Musammat BEGAM JAN—P.atntire 
GAMAN KHAN anp 44 OTHERS— DEFENDANTS 


— RESPONDENTS. 

Custom—Khattars of Attock District—Qift— Collater- 
als of donor excluded by all heirs, male or female, of 
the donee. 

Among Khattars of the Attock Distriot, there must be 
a failure of all female as well as male heirs in the 
donee’s line before the collaterals of the donor can 
olaim the inheritance. 

Gurdit Singh v. Prem Kaur, 3 Ind. Cas. 
604; 76 P. L. R. 1909; 118 P. W. R. 1909; 84 P. R. 
1909; Musammat Allah Rakhi v. Zakir Hussain, 4 Ind. 
Cag. 848; 96 P. R. 1909; Kalu v. Musammat Kako, 4 
Ind. Cas. 867; 102 P, R. 1909; Ilahi Baksh v. Musam- 
mat Budhi, 5 Ind. Cas. 247; 5 P. R.1910; 10 P. W. R. 
1910; 159 P.L.R. 1910; Lachhman v. Bhagwan Sahai, 10 
Ind. Cas. 277; 160 P. L. R. 1911; 68 P. R. 1911; Mu- 
sammat Chandi v. Thulla Singh, 14 Ind. Cas. 523; 141 
P. W.R. 1912; 161 P. L. R. 1012; 76 P. R. 1912, 
referred to. 
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First appeal from the decree of the District 
Judge, Attock District, at Campbellpur, dated 
the 17th May 1911, decreeing plaintiff's 
claim. 

Mr. Pestonjz, for the Appellants. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Respondent. 


JUDGMENT,—The suit is for possession 
of 5,599 kanals 18 marlas of land by the 
plaintiff, Musammat Begam Jan, against 
numerous defendants whose relationship to 
the plaintiff may be seen from the pedigree- 
table given in the judgment of the lower 
Court. For the purpose of the present 
appeal, the following abbreviated pedigree- 
table is sufficient: — 


ZULEADAR KHAN 





r 
Ahmad Khan 
father of 
Musammat Mirza Nur 
who married 


Najib Khan, Five other song 
-leaving numerous 
descendants who 


are defendants. 





Mian Khan. 
r | 
Muhammad Khan, Mian Khan Four other sons 
married Musammat descendants 
Ahmad Khan Mirza Nur are 
first husband of defendants, 
Musammat Begam Nawab Khan 
Jan, plaintiff, =Musammat 
Bakht Nishan, 
Waris Khan. 
Musammat Begam Jan, 
plaintif, 


married (1) Ahmad Khan, 
(2) Ali Mardan Khan, 
defendant No, 41. 


The facts are not disputed- and are as 
follows: 

About 1854, Ahmad Khan gifted his 
whole estate to his son-in-law, Mian Khan. 
In 1860, mutation was carried out in favour 
of Mian Khan with the approval of Ahmad 
Khan’s brothers. 

Mian Khan had by Musammat Mirza Nur 
ason, Nawab Khan, who died about 1893 
leaving a widow and a minor daughter, the 
plaintiff. Mutation was carried ont in 
favour of Musammat Mirza Nur, the mother 
of Nawab Khan, and of his widow, Musammat 
Bakht Nishan, half and half. 


Two years after in 1895, Musammat Bakht 
Nishan died and mutation of her share was 
carried out in favour of the plaintiff who 
was ber daughter and was then unmarried. 
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_ About 1900 Musammat Begam Jan, plain- 
tiff, married Ahmad Khan, son of Mu- 
hammad Khan, and mutation of her share 
was then carried ont in favour of her grand 
mother, Musammat Mirza Nur. She hada 
son, Waris Khan, by Ahmad Khan but the 
latter died in 1904. In 1906, Musammat 
Begam Jan re-married Ali Mardan Khan, 
defendant No. 41. 

In 1907, Musammat Mirza Nur died and 
plaintiff claims the entire estate originally 
owned by Ahmad Khan, son of Zulkadar 
Khan, on the strength of a custom prevailing 
in the Khattar tribe since she married in the 
family and never left her father’s house. It 
is also claimed by her that 498 kanals 10 
marlas of the land in suit was the self- 
acquired property of her grandfather, Mian 
Khan. This claim is not disputed in this 
Court and there is no doubt that the plaint- 
iff is entitled to the possession of that 
jand. The plaintiff’s claim is also based on 
a second ground, viz., that the gift made by 
Ahmad Khan, son of Zulkadar Khan, was 
intended for the benefit of his daughter, 
Musammat Mirza Nur, and her issne male 
or female. Hence the plaintiff is the heir 
by Customary Law. 

The lower Court found that the plaintiff 
had proved her claim on both grounds and 
granted a desree for possession as prayed. 
In this Court, we have not heard argument 
on the point of custom by which Musammat 
Begam Jan claims to succeed under the 
tribal custom to the exclusion of the de- 
fendants-collaterals, here appellants, since, in 
our opinion, the appeal can be decided on the 
strength of the second ground of claim 
put forward by the plaintiff-respondent. 
The question for decision is whether the 
collaterals of the donor succeed in pre- 
ference to a female descendant of the donee. 
Put in this form, we cannot but hold that 
numerous rulings of this Court supply a 
clear and unequivocal answer in favour of 
the plaintiff’s contention. 


The Fall Bench ruling, Sita Ram v. Raja 


Ram (1), laid’ down that the collaterals of 
the donee ina case such as the one here 
propounded are excluded by the collaterals 
of the donor on failure of the donee’s line. 
Up to the Full Bench decision of 1892, such 


(1) 12 P. R. 1892, 
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a gift of ancestral property was regarded 
as an absolute transfer: and after the decision, 
the collateral heirs of the donee were 
excluded and on failare of the donee’s line 
the property was to revert to the collaterals 
of the donor. See page 62 of the report. 
The subsequent course of decisions has 
undoubtedly been that there must be failure 
of all female as well as male heirs in the 
donee’s line before the collaterals or the 
donor can come in to claim the inheritance. 
See Qurdit Singh v. Musammat Prem Kaur (2), 
Musammat Allah Rakhi v. Zukar Hussain (3), 
Kalu v. Musammat Kako (4), Illahi Bakhsh v. 
Musammat Budhi (5), Lachhman v. Bhagwan 
Sahat (6) Musammat Ohand? v. Thulla Singh 
(7), and finally a very recent ruling of a 
Division Bench of this Court, Kaman v. 
Samand Khan (8), decided on 1st June 1912. 
In this view, then, there can be no question 
but that the plaintiff would exclude the 
defendants. ; 

The argument of the learned Counsel for 
the defendants-appellants may be briefly 
summarized as follows:— 

In the first place, he urges that the gift to 
a daughter or her husband, when assented 
to by collaterals of the donor, is to be regard- 
ed as a final transaction. Faturé succes- 
sions to the land so gifted are to be governed 
by the ordinary rules of inheritance under 
which a daughter of the donee or his son 
may be an heir but that is a matter for 
inquiry and proof of a particular tribal 
custom governing such devolutions. And 
since the ordinary rule of Customary Law 
js that daughters are excluded by near male 
collaterals, he claims that the burden of proof 
is on the plaintiff to prova that she is 
entitled to exclude the defendants-collateral 
of the donor. : 

Secondly, he points to the somewhat 
peculiar series of successions to this pro- 
perty after the death of the donee, Mian 


(2) 8 Ind.Oas. 604; 84 P. R. 1909; 76 P. L. R. 1909 
118 P. W. R. 1909. 

(3) 4 Ind, Cas. 848; 96 P. R. 1909. 

(4) 4 Ind. Cas. 867; 102 P. R. 1909. 

(5) 5 Ind. Cas. 247; 5 P. R. 1910; 10 P, W. R. 1910; 
159 P. L. R. 1910. 

(6) 10 Ind. Cas. 277; 68 P. R. 1911; 160 P. L. R. 
1911. 
(7) 14 Ind. Cas. 523; 76 P. R. 1912; 141 P. W. 
R. 1912; 161 P. L. R. 1912. 

(8) 15 Ind. Cas, 99; 228 P. W. R. 1912. 
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Khan, which are summarized inthe first 
portion of this judgment. The conclusion 
which the learned Counsel wished us to 
draw from these successions was not 
very clear but we think his meaning was 
that in 


these successions, the property 
was not treated as gifted heritable 
property and that when the whole 


property concentrated in the hands of Mu- 
sammat Mirza Nur and then fell into posses- 
sion on her recent death, it should be looked 
npon as the absolute property of Musammat 
Mirza Nur. Since, then, a grand-daughter, 
such as the plaintiff, is not, under Customary 
Law, necessarily the heir of her grand-mother 
in the presence of collaterals of the latter’s 
father, it is again for plaintiff to prove her 
right to succeed in preference to the de- 
fendant-collaterals. 

The answer to this argument is two-fold. 
In the first place, whatever the rights of 
Musammaéi Begam Jan might be as a daughter 
as heir of her father, Nawab Khan, in competie 
tion with his collaterals or even in competi- 
tion with the larger circle of collaterals 
descending from the common - ancestor, 
Zualkadar Khan, we are not in this appeal 
to decide any such question at all. The 
decisions of this Court spoken of above make 
it quite clear that there must be complete 
failure of male and female heirs of the 
donee’s line before the collaterals of the 
donor or even of the last male proprietors 
can come in at all. ; 

Secondly, the mutations which followed 
the death of Nawab Khan in 1893 and of 
his wife, Bakht Bhari, in 1895, also the 
marriage of Musammat Begam Jan in 1900, are 
all capable of being explained by circum- 
stances of family respect for an elder or of 
family convenience. So long as Musammat 
Mirza Nur was alive, the collaterals of her 
father could have nothing and were not 
concerned with the internal distribution of 
the estate among the female members of the 
donee’s family. We do not, therefore, think 
that the distribution of the estatain ques- 
tion can be taken as indicating that it was 
being treated in any special way culminating 
in an estate vesting in Musammat Mirza Nur 
to which defendants may claim to succeed 
as collaterals of her father. 

For appellants Lehna v. Musammat Thakri 


(9), has been cited. That ruling lays 
(9) 82 P. R. 1895 (E. B.). 
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down that property such as that in 
suit which has passed into the possession 
of a female heir does not lose its character 
of ancestral property. But this does not 
affect the question whether female heirs of the 
donee must also be extinct before succession 
opens to the collaterals of the donor. On 
such extinction, the donor’s collaterals are no 
doubt ordinarily the heirs. But even in this 
ruling, see page 136 of the report, it is said 
that the collaterals of the donor would only 
succeed in default of the lineal heirs of the 
donee, thus including female as well as male 
heirs. 

With regard to Muhammad v. Musammat 
Umar Bibi (10), tbat ruling proceeds very much 
on the interpretation ofan entry in a particular 
Riwaj-t-am and a later ruling of equal 
authority, Illahi Bakhsh v. Musammat Budhi 
(5), lays down that where daughters have 
succeeded their fathers as heirs, their 
daughters are entitled to succeed to the 
mother’s estate in the absence of direst male 
heirs. We cannot find that the ruling cited 
helps the appellants in any way. 

The ruling, Sharfo v. Ramzan (11), has been 
put forward by appellants’ learned Counsel 
as strengthening the position which he takes 
up, that after the death of the original donee, 
succession goes by the ordinary rule of 
Customary Law. But there is no doubt 
that where a daughter is recognized as a 
fit donee of ancestral estate she is virtually 
looked upon as & son in the sense that she 
having passed on the estate to a son that son 
js treated as if he had inherited through males, 
Imam Din v. Mulla (12). 

That, however, while it is an indisputable 
proposition of Customary Law which would 
have weight were we considering the question 
of Tribal Custom in this case, does not affect 
the present question, the answer to which is 
concluded by the rulings of this Court cited 
above and ending with Kamma v. Samand 
Khan (8). 


The ruling, Fatteh Ali v. Abdullah(13), also, 
cited by appellant, has no bearing on the 
present case. There is here no contest 
between the collaterals of the donor as a body 
and the collaterals of the donee. 


(10) 129 P. R. 1893. A 
(11) 14 P.R. 1907; 20 P.L.B, 1908; 126 P.W.R, 1907, 
(12) 104 P. R. 1907. 

(13) 112 P. R. 1900; P. L. B, 1900, P. 471, 
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On the other hand, Nawab Khan v. Kallu 
Khan (14) is an authority directly against Mr. 
Pestonji’s position in this appeal. There a 
woman, whose husband had received from her 
father a gift of land for her benefit was per- 
mitted to gift the same land to her own 
daughter on the same principle, although 
there were near collaterals of the mother’s 
husband in existence and they objected. Ib 
is clear then that the ordinary rules of in- 
heritance did not operate in this case after 
the termination of the interest of the original 
donee. 

We are quite clear, then, that in the presence 
of Musammat Begam Jan the plaintiff, the 
defendant-collaterals of the original donor, 
Ahmad Khan, have noright to hold possession, 
of the land in suit. The whole argument of 
the learned Counsel for appellants is an 
attempt to show that the rulings of successive 
Division Benches of this Court have gone too 
far and that if the doctrine that female 


heirs in the donee’s line must be exhausted - 


before the collaterals can come in, be pushed 
to its logical conclusion, the practical effect 
will often be that the ultimate rights of 
the collatérals of the donor will be a 
mere barren right and the elementary 
principle of tribal law upon which the 
Full Bench decision of 1892 proceeds will 
be set at naught. No doubt, to take an 
example, if Musammat Begam Jan had 
married a person outside the circle of 
collaterals and had a son by him, the effect 
might be to transfer to a stranger the 
family land to which the ultimate right 
would ordinarily reside in the collaterals 
of the donor, But such a case, though 
it might arise, would be very rare, and 
ordinarily these gifts to a daughter's husband 
are favoured among endogamous tribes, 
such as the Khattars, and the effect is 
merely to substitute for male descendants 
of the alienor descendants to him through 
his daughter who is looked upon as a 
conduit to pass the estate ‘to her children 
in substitution for ordinary male descendants 
of the donor. There is thus no real hard- 
ship to the donor’s collaterals involved. 
They are in the same position as they 
would have been had the donor had male 


heirs capable of inheriting. The tribe being - 


endogamous, the doctrine does not operate 


(14) 89 P. R. 1905; 16 P. L. R. 1905. 
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to introduce strangers into the original 
proprietary body. 

For these reasons, we affirm the finding 
of the lower Court on the third issue and 
dismiss the appeal with coats. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civit Appeat No. 388 or 1911. 

February 18, 1913. 

Present: —Mr. Justice -Rattigan and 
_ Mr, Justice Chevis. 

RULIA—Deraxpant—APPsLLaNnt 

versus . 
WARIAM SINGH AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 
Custom—Adoption—Hindu Jats of Jullundar Dis- 
trict—Person residing in one District owning land in 
another District governed by customs of his ancestral 
home where he lives—Adoption does not affect rever- 
stoners as regards ancestral property among Hindu 


- Jats of Jullundur District—~Not so as regards non-ances- 


tral property—Practice —Pleadings —No objection to form 
of suti—No tssue—Court’s power to decide suo motu— . 
Custom primarily tribal. 

W., a Hindu Jat of the Jullundur District, owned 
land in that District, which was compulsorily ao- 
quired by Government and an equivalent given to 
him in the Hoshiarpur District. W., however, con- 
tinued to live in his Jullundar home and merely 
paid intermittent visits to his property in the Hoshiar- 
pur District, 

W. adopted his daughter’s son: 

Held, (1) that the validity of adoption by W. must 
be decided according to the custom of the Hindu 
Jats of the Jullundur District; 

(2) that custom obtaining among Hindu Jats in the 
Jallundur District does not enable a proprietor by 
such indirect means to deprive his agnatic relations of 
their right to succeed to such property as is, in the 
customary sense, ancestral; 

(3) that an appointed heir, however, would have 
the right to succeed to the self-acquired or non- 
ancestral property of the adoptive father. 

Where ina suit for declaration, challenging an 
adoption, the plaintiffs explained in their plaint that 
aa they regarded a certain widow, as having a right 
to the property in suit, they claimed merely a dec- 
laratory decree, and no objection was taken by the 
defendants to the suit on this specific ground and no 
issue framed as to the form of the suit: 


Held, that it was not open to the Court to take up 
the point suo motu in ita judgment and decide it 
adversely to the plaintiffs. 

Custom is primarily tribal, though the custom of a 
particular tribe may, and often does, differ in 
particular localities. 

Rallia v, Budha, 50 P. R. 1898 (P. B.), referred to, 


‘ missed the suit. 
Judge, on the other Hand, held that the 
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Second appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the 14th February 1911, reversing that of 
the Munsif, lst Class, Hoshiarpur, dated the 
20th June 1910, dismissing plaintiffs’ claim. 

Lala Dwarka Das, for the Appellant. 

Dr. Muhammad Igbal, for Respondents. 

ORDER OF REFERENCH. 

RATTIGAN, J.— (February 14th, 1912). —The 


plaintiffs are Hindu Jats of the Raz got. 


and belong to the Jullundur and Hoshiarpur 
Districts. They sue for the cancellation of a 
deed of adoption executed by one Wazir 
Singh, deceased, their collateral, in favour 
of his daughter’s son, one Rallia. It appears 
‘that Wazir Singh, at the age of 65, executed 
the said deed and had it registered on the 
9th February 1907, and. that he subsequently 
summoned a panchayat of the brotherhood 
and publicly announced the factum of the 
adoption to all present. Shortly afterwards, 
(on the 17th May 1907), he died. The 
plaintiffs in the present suit contended that 
at the time of the execution of the deed of 
adoption, Wazir Singh was not in possession 
of his senses, that the adoption was merely a 
` paper transaction and that in any event it 
was invalid by the custom of the parties. 

The Court of first instance and the Divi- 
sional Judge are agreed that no exception 
can be taken to the deed on either of. the 
first two grounds upon which it is attacked. 
The Munsif was of opinion that the adoption 
was valid by custom and accordingly dis- 
The learned Divisional 


custom of the Jullundur District obtained 
among the parties so far as the present suit 
was concerned, and that by the custom of 
that District, the adoption of a daughter’s 
son was invalid. He accordingly granted 
plaintiffs the relief for which they prayed. 
The case now comes before me upon 
further appeal, and I confess I find some dif- 
culty in deciding it. It appears that Wazir 
Singh’s family was originally settled in 
Mauza Moranwali in the Jullundur District 
and that some 60 years ago the land of that 
family was required by Government for the 
purposes of a Oantonment and was duly 
acquired for that purpose, the owners being 
given an equivalent area- of land in the 
Garhshankar Tahsil of the Hoshiarpur 
District. Wazir Singh had, in addition, up 
to the time of his death a comparatively 
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large area of land, held by him as occupancy 
tenant, in Mauza Kandala in the Jullundur 
District and it is said that his usual residence 
was at that village where in fact he died. 

The question arises by which Customary 
Law is the present suit to be decided? The 
Riwai-z-am of all the Jullundur Tahsils and 
the decision of the Full Bench in Ralla v. 
Budha (1) are authority for the proposition 
thatthe adoption of a daughter’s son is 
invalid by the Customary Law of the Jallun- 
dur District. On the other hand, the Rrwaj- 
t-am of Hoshiarpur, which was drawn up 
in 1884, states that all tribes through the 
District, Hindu and Muhammadan alike, 
recognise the validity of the adoption of a 
danghter’s or a sister’s son, and in the more 
recent decisions of this Court, namely, Hem 
Raj v. Sahiba (2), Bishna v. Banta (3) and 
Achhar Singh v. Mehtab Singh (4), the adop- 
tion of a daughter’s son among Hindu Jats 
of that District has been upheld, though in 
Nathu v. Rahman (5) it was found that the 
alleged adoptee had not succeeded in proving 
that among Muhammadan Jats of the 
Hoshiarpur District, the adoption of a 
daughter’s son was valid. Certain general 
remarks upon the subject were made in the 
judgment of the Court, but no reference was 
made either to Bishna v. Banta (8) or to 
Achhar Singh v. Mehtab Singh (4). The 
Divisional Judge is of opinion that as the 
parties originated from Jullundur and as 
there is no clear evidence that they gave 
their adhesion to the Hoshiarpur Riwaj-t-am 
statement, the case, must be determined by 
the general rule, namely, that the onus lies 
on those asserting the validity of the 
adoption. 

Practically, there are upon this appeal two 
questions for determination. The first is 
whether the validity of the adoption is to be 
decided with reference to the customs 
obtaining in the Hoshiarpur or those obtain- 
ing inthe Jullundur District. The second 
question is whether (if the Customary Law 
of the Hoshiarpur District applies) the | 
adoption is valid, regard being had to the 
conflicting desisions of this Court to which 


reference has been made above. 
(1) 50 P, R. 1893. 
(2) 116 P. R. 1901; 178 P. L. B. 1901. 
(3) 69 P. R. 1905; 183 P. L. R. 1905. 
(4) 81 P.R. 1907; 184 P.L.R. 1908; 115 P.W.R. 1907. 
(5) 11 Ind. Cas. 11; 44 P, R. 1911; 198 P. L. R. 1911; 
85 FP. W. R. 1911. 
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I think the case is of sufficient importance 
to be referred toa Division Bench for deter- 
mination and I order acsordingly. 

Sheikh Omar Bakhsh, for the Appellant. 

Mr, Muhammad Tofail for Dr. Muhammad 
Iqbal, for the Respondents. 


JUDGMENT.—The facts of the case, so 


far as they are material, are set forth in the - 


order of the Single Bench, dated the 14th 
February 1912. Mr. Umar Bukhsh urges 
as a preliminary and additional ground of 
appeal that plaintiffs’ suit for a declaratory 
decree should have been dismissed in limine 
on the ground that they were, upon their 
allegations, entitled to sue for possession of 
the property in suit, and were, therefore, 
debarred under section 42 of the Specific 
Relief Act from asking merely for a decla- 
ration of the invalidity of the adoption of 
- Rulia. 

There would have been force in this con- 
tention if the plea had been taken in the 
first Court, but it was not. Plaintiffs in 
their plaint explained that the reason why 
they did not seek to recover possession was 
that one. Musammat Indan, the widow of 
Indar, the son of Wazir Singh, was still alive. 
It appears that Musammat Indan, after the 
death of Indar, married Sunder Singh, the 
nephew (and next heir) of Wazir Singh, 
and that both her husbands diéd in the life- 
time of Wazir Singh. Plaintiffs, rightly or 
wrongly, were of opinion that’ Musammat 
Indan was entitled by custom to a life-estate 
in the property and as she was still alive, 
they sought a declaratory decree merely as 
to the invalidity of the adoption of Rulia, 
Defendant Rulia, a minor, through his 
guardian ad litem, took no objection to the 
frame of the suit, and did not contend that 
section 42 of the said Act was a bar to the 
relief claimed. The plea urged on his 
behalf was that he was the sole heir of 
Wasir Singh, deceased, and that in his 
presence no one else had any right to the 
property. Asa result, the question whether 
or not a suitfor a declaratory decree would 
lie was not putin issue, but the Munsif, in 
the concluding paragraph of his judgment, 
appears to have taken up this point suo motu. 
He remarks: “I would point out that a suit 
for a declaration such as this will not He 
because Musammat Indan's interests having 
terminated on‘ her re-marriage, the road to 
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succession and immediate possession to 
reversionary heirs opened out on Wazir 
Singh’s death. If plaintiffs had any claim, 
they should have sued for possession and not 
for a declaration.” 

This was, we think, hardly a fair 
view of plaintiffs’ position. They had in 
their plaint expressly stated the ground upon 
which they claimed merely a declaratory 
decree, and they explained that they regarded 
Musammat Indan, as the widow of Wazir 
Singh’s nephew, Sunder Singh, as having a 
right to the property. This was their con- 
ception of the customary rule obtaining 
amongst them, and it is conceivable that 
the custom of their tribe recognises the right 
ofa widow under such circumstances to suc- 
ceed to the property for her life. Defend- 
ant certainly took no objection to the suit on 
this specific ground and the point now raised 
was not put in issue. Bearing these facta 
in mind, we are of opinion that it was not 
open to the Munsif to decide so important a 
question adversely to plaintiffe in the absence 
of any issue thereupon. It is quite possible 
that, if the question had been raised, the 
plaintiffs (who presumably had no ulterior 
motive for recognising Musammat Indan’s 
right to a life-interest in the property) would 
have been able to show that by custom that 
lady was entitled to hold the property for: 
her life, and that it was for that reason that 
they had (as they assert in their plaint) 
refrained from suing for possession. We 
accordingly deside against appellant upon 
this point, and hold thatthe suit is not 
barred under section 42 of the Specific 
Relief Act. i 


We have next to decide the questions 
referred to us by order of the Single Bench 
and of these the first is whether the validity 
of the adoption of Rulia (a daughter’s son) 
is to be decided with reference to the customs 
obtaining inthe Hoshiarpur or the Jullun- 
dur District, 

Upon the facts as given in the judgment 
af the Munsif and the Divisional Judge, we 
have no hesitation in holding that we must 
look to the customs of the Hindu Jats of the 
Jullundur District. The ancestral home of 
the parties was in that District, and it was 
in that District that the adoptive father, 
Wazir Singh, lived and died. The land 
originally owned by him was in that Distriot 
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and when that land was compulsorily acquired 
by Government and an equivalent given to 
him in the Hoshiarpur District, he was a 
young man of about 20-25 years of age. It 
is not denied and is found asa fact by the 
lower Courts, that there are no Hindu Jats 
of the Rai got, apart from the parties, in the 
Hoshiarpur District. In these circumstances, 
why should we assume that the custom of 
the tribes of a different District’ must 

regulate the succession to this property? 
“ The case might possibly have been different 
if Wazir Singh’s father had migrated to 
Hoshiarpur District, or even if Wazir 
Singh had himself taken up his home in that 
District and lived and died there. In such a 
vase, it might have been argued, with more 
or less plausibility, that he had given up 
the customs prevailing in his tribe in the 
Jullundur District and had adopted those 
- of the tribes living round him in his new 
home. But he did nothing of the sort. He 
continued to live in his Jullundur home and 
merely paid intermittent visits to his pro- 
perty in the Hoshiarpur District. 
is primarily tribal, though the custom of a 
particular tribe may, and often does, differ 
in particular localities. But upon the facts 
of the case before us, we can find no ground 
for assuming that Wazir Singh adopted 
the customs of the tribes of a District-in 
which he did not live, and with the people 
of which he was not, therefore, brought 
into daily contact. 


We hold, therefore, that the validity of 
the present adoption must be decided accord- 
ing to the custom of the Hindu Jats of the 
Jullundur District, 


The next question is whether by such 
custom, it is competent to an agricultural 
Hindu Jat to appoint his daughter’s son 
as heir $o succeed him after his death. Upon 
this point, we are satisfied that custom 
obtaining among Hindu Jats in the Jullun- 
dur District does not enable a proprietor by 

“such indirect means to deprive his agnatic 
relations of their right to succeed to such 


property as is, in the customary sense, 


ancestral”, The Azwaj-2-ams of all the 
Tahsifs in that District are clear and em- 
phatic upon the point and defendant, upon 
` whom the onus probandi lay, [under the Full 
`- Bench ruling reported as Ralla v, Budha(1)], 
has not been able to prove that among the 
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Hindu Jats, Raz got, of this District a different 
rule pertains. 

We must, accordingly, hold, in agreement 
with the learned Divisional Judge, that the 
appointment of Rulia as heir cannot affect 
the rights of plaintiffs (the agnatic heirs 
of Wazir Singh) to succeed to such part of 
the deceased’s property as was “ancestral,” 
though as such heir Rulia would have the 
right (as against the deceased’s reversioners) 
to succeed to any part of the latter’s property 
as was self-acquired or non-ancestral. In 


‘this connection, {we might note that the 


Munsif found that the occupancy rights in 
Mouza Kandala were not “ancestral property” 
and that before the Divisional Judge plaint- 
iffs did not contest this part of the case. 
The decree granted by the Divisional Judge 
is pro tanto defective, and we, therefore, so far 
accept the present appeal as to limit the scope 
of that decree to the ancestral property left 
by the deceased. The decree will thus be to 
the effect that “the deed of adoption dated 
9th February 1907, executed by Wazir Singh, 
deceased, in favour of Rulia, defendant No. 1, 
is invalid and shall not take effect against 
plaintiffs, reversioners, after the death of 
Musammat Indan, defendant No. 2, so faras 
succession to the ancestral property is con- 
cerned, but in respect of all other property 
left by the deceased, plaintiff’s suit shall 
stand dismissed”. Musammat Indan has 
died pending this appeal, and it will, there- 
fore, be open to plaintiffs to sue for recovery 
of the property to which we hold them en- 
titled, as soon as they deem fit. 


Taking all the circumstances into con- 
sideration, we think that the parties should 
be left to bear their own costs throughout 
and we order accordingly. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Execution Crvin APPEAL No, 1 or 1913. 
February 13, 1913. 

Present: —Mr. Kanhaiya Lal, A. J. C. 
AJUDHIA PRASAD—DEOREE-HOLDER— 
APPELLANT 

versus i 
YASIN ALI KHAN—Osysg0tor— 


RESPONDENT., 
Hindu Law—Execution of decree -Managing member 
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of joint Hindu family, power to discharge claims— 
Managing member's power to irecover money even 
after decree passed. 

Ordinarily one out of several joint decree-holders 
cannot give a valid discharge for the amount of a joint 
decree, but where a business like money-lending has 
to be carried on in the interest of a joint Hindu 
family as a whole, the managing member may pro- 
perly be entrusted with the power of making con- 
tracts, giving receipts and compromising or discharg- 
ing claims ordinarily incidental to the business. 

Lachman Das v. Chaturbhuj, 28 A. 252; A. W. 
N. (1906) 16; 3 A. L. J. 49; Kishen Parshad v. Har 
Narain Singh, 9 Ind. Cas. 739; 15 O. W. N. 321; 9 M. 
L. T. 343; 130. L. J. 345; 21M. L.J. 378: 13 Bom. 
L. R. 869; 33 A. 272; (1911) 2 M. W, N.895; 38 I A. 
45; 8 A. L. J. 256, referred to. 

A managing member can do so even after a decree 
is passed for the recovery of the money lent in his 
favour and in favour of the other members of the 
family, if there exist circumstances indicating that 
the head of the family accepted payment on behalf 
of the family. ; 


Appeal against ‘an order of the District 
Judge, Gonda, dated 9th September, 1912, 
reversing that of the Subordinate Judge, 
Gonda, dated 5th August 1912, 


Mr. Har Gabind Das, for the Appellant. 
Mr. Ali Mohammad, for the Respondent. 


JUDGMENT.—The question for con- 
sideration in this case is whether a payment 
to one of the joint decree-holders can operate 
as a valid discharge of the debt so as to bind 
the interests of the other decree-holders. 
The appellant is the son of Lachmi Narain, 


who got a bond executed by the judgment- ` 


debtors in favour of all the decree-holders, in 
lieu of the decretal amount. He certified 
that adjustment in Oourt. One of the 
deerse-holders was his cousin, the other 
was his son. The family is admitted to 
have been joint. The cousin does not object, 
but the son objects to the discharge given by 
his father. As the appellant was living jointly 
with Lachmi Narain and the bond given was 
executed in favour of all the decrea-holders, 
he is, however, bound by the act of his father 
who was the manager of. the family, 
The latter accepted thebord and certified 
the satisfaction of the deeree evidently on 
behalf of the decree-holders. Ordinarily one 
out of several joint decree-holders cannot 
give a valid discharge for the amount of a 
‘joint decree, [Lachman Das v. Ohaturbhuj 
(1)], but, as held by their Lordships of the 
Privy Qonncil in Kishen Prashad v. Har 


(1) 28 A. 252; A. W. N. (1906) 16; 3 A, L. J. 49. 
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Narain Singh (2), where a business-like 
money lending has to be carried on in the 
interests of a joint Hindu family as a whole, 
the managing members may properly be 
entrusted with the power of making contracts, 
giving receipts aud compromising or 
discharging claims ordinarily incidental to the 
business. If they can do so before the decree, 
they can do so even after a decree is passed for 
the recovery of the money lent, if there exist 
circumstances indicating that the head of, 
the family accepted payment on behalf of 
the family. In the present case, the son is. 
apparently colluding with his father to defeat 
the bond and resile from the bargain pre- 
viously made. 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 

(2) 9 Ind. Oas. 739; 15 C. W. N. 321; 9M. L. T. 
349; 13 ©. L. J, 345; 21 M. L. J, 378; 18 Bom. L. R. 
359; 33 A. 272; (1911) 2 M. W. N. 395; 38 I, A. 45; 
8 A. L, J. 256. 
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COURT. 
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Mr. Kanhaiya Lal, A, J. O. 

SOHAN LAL—DEFENDANT—APPELLANT 

versus 

JOT SINGH AND ANOTHER—PLAINTIFFS— 

RESPONDENTS. 

Lis pendens—Application of doctrine of lis pendens 
to execution sales—~Purchaser pendente lite bound 
by decision in pending litigation—Auction-pur- 
chaser, position of—Subrogation, legal, equitable and 
conventional—Auction-purchaser redeeming prior mort- 
gage entitled to subrogation—Tramsfer of Property Act 
(IV of 1882), ss. 52,74, 95. ` 

The rule of lis pendens applies to purchasers at 
execution sales in the same way as to other trans- 
ferees and it is not open to such auction-purchasers 
to question decrees passed in a litigation, which was 
pending in regard fo the property on the date of 
their purchase, though they were no parties to the 
decree, 

Where the effect of a previous litigation was 
that the plaintiff's rights as reversioners were recog- 
nised: 

Held, that the defendant, who purehased subject 
to the result of that litigation, was estopped from 
denying those reversionary rights. 

An auction-purchaser purchases the rights of the 
mortgagors as they exist on the date of the mort. 
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page and the rights of the decree-holder qua the 
property sold as they exist on the date of sale. 

Subrogation is a substitution by the operation of 
law to the rights and interests of the mortgagee in the 
mortgaged property by virtue of redemption. It 
may be asof right, such asis referred to in sections 74 
and 95 of the Transfer of Property Act, or equitable 
or conventional, such ag where payment is made by 
a surety of a debtor or is made by another under an 
agreement, express or implied, with the debtor or 
creditor or in order to protect a subsisting interest 
which could not otherwise be protected. 


Where the defendant auction-purchager -had paid 
the money due to a prior mortgagee-decree-holder i in 
order to protect his interest: 

Held, that the defendant was entitled to use it as 
a shield for the protection of his right, 


Appeal ‘against the _ decree of the 
Subordinate Judge, Lucknow, dated 13th 
February 1911. 

Messrs J. Jackson, Mumtaz Husain and Babu 
Har Dayal, for the Appellant. 

The Hon'ble Rai Sri Ram Bahadur, Pandit 
Gokaran Nath Misra and Babu Ramapat Ram, 
for the Respondents. 

JUDGMENT.—The dispute in this case 
relates to a5 annas 4 pies share of Mauza 
Bharosa, which belonged to Mohan Singh, 
who died before the Regular Settlement, leav- 
ing a widow, Musammat Muna. Musammat 
Muna mortgaged a 2 annas 6 pies share out 
of the said property with Musammaé Wasi-un- 
nisa on the 10th February 1879. She died 
on the 29th September 1883, leaving two 
daughters, Musammat Janaka and Musammat 
Mahadei, the paternity of the latter being 
disputed. The defendant asserts that 
Musammat Mahadei was born 10 years after 
the death of Mohan Singh as a result of an 
illicit intimacy between Musammat Mana and 
‘Sheo Din Singh. Musammat Mahadei died on 
the 10th November 1900, leaving three sons, 
the two plaintiffs and Sheo Prasad Singh 
since deceased. Musammat Janaka died with- 
oub issue on the 28th October 1909. 


The plaintiffe’ allegation was that on 
the death of Musammat Muna, her daughters 
Musammat Janaka and Musammat Mahadei, 
inherited the estate; that Musammat Janaka 
and Musammat Mahadei executed a mortgage- 
bond in respect. of the said property without 
any legal necessity in favour of Mohan Lodh 
on the 19th November 1838, on foot of which 
Mohan Lodh obtained a decres for the sale of 
the mortgaged property, and that they, as 
the legal representatives of Mohan Singh, were 
not bound by the said mortgage or decres. In 
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the plaint, no reference was made to the 
earlier mortgage effected by Musammat Mana. 
The plaintiffs and their deceased brother, 
Sheo Prasad Singh, were made parties to the 

-decree obtained by Mohan Lodh, but having 
been minors, were represented in the said 
proceeding by their father, Chandrika Singh. 
“On the 17ih April 1903, they filed a 
suit for a declaration that they were not 
bound by the mortgage made by Musammuat 
Janaka and Musammat Mahadei in favour 
of Mohan Lodh and by the decree 
obtained by the latter, alleging that 
their father and guardian, Chandrika Singh, 
had acted under undue influence in assenting 
to that decree and was guilty of culpable 
negligence in not protecting their rights. 
They were unsuccessful in the Court of first 
instance and before the District Judge, but 
eventually succeeded in this Court in obtain- 
ing a decree, declaring that their reversionary 
rights were not liable to sale in execution 
of the said decree. 

The disputed property was in the meantime 
sold by auction and purchased by Sohan Lal. 
the defendant-appellant, and, though Sohan 
Lal was subsequently made a party to the 
appeal, then before this Court, his name was 
struck out by the Court from the memorandum 
of appeal on his objecting that he was impro- 
perly impleaded. The heirs of Mohan Loah, 
who were the defendants, applied for a review 
of that judgment, contending, that the plaint- 
iffs were not the nearest reversioners and had 
no right to sue, but their application was 
rejected. 


On the 19th July 1901, Musammat Wali- 
un nisa, the successor-in-interest of Musammat 
Wasi-un-nisa, obtained a decree on the basia 
ofa prior mortgage, made by Musammat 
Muna in favour of the latter, against 
Musammat Janaka, Mohan Lodh and the 
present respondents and brought to sale the 
said 2 annas 6 pies share, but the sale was 
subsequently set aside under section 310A of 
the then Code of Oivil Procedure on the 
application of Sohan Lal, who paid the decre- 
tal money with the prescribed penalty. 
Sohan Lal was not a party to that decree; 
but he claims to have acquired the rights of 
Musammat Wasi-un-nisa by virtue of that 
payment. The plaintiffs, on the other hand, 
claim to have become entitled to the proprie= 
tary possession of the entire 5 annas 4 pies 
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share in consequence of the 
Musammat Janaka, the last 
daughter of Mohan Singh. 

The learned Subordinate Judge decreed 
the claim for possession of a 2-annas 6-pies 
share subject to the payment of Rs. 1,047-0-8 
to the defendant on account of the 
decreta! money due to Musammat Wali-un- 
nisa, which was paid by the defendant, 
and for possession of the rest unconditionally 
with mesne profits. Both the parties 
appeal, 

The first question for determination is 
whether the decree obtained by the plaintiffs 
against the heirs of Mohan Lodh, declaring 
that their reversionary rights in the property 
in dispute will not be affected by the decree 
obtained by Mohan Lodh against them, 
operated as res judicata and estopped the 
defendant from denying the plaintiffs’ 
reversionary rights. 


death of 
surviving 


lt is a well established rule of law that a 
person, who purchases property, forming 
the subject-matter of a litigation, pendente 
lite, will be bound by the result of that 
litigation though he was no party to it. 
The presumption of law is that every person 
is attentive to what passes in the Courts of 
Justice of the State or sovereignty where he 
resides, and, therefore, a purchase made of 
property actually in litigation, pendente lite, 
for a valuable consideration and without 
any express or implied notice in point of 
fact, affects the purchaser in the same 
manner asif he had such notice, and he 
will be bound by the judgment or decree 
in the suit (Story’s Equity of Jurisprudence, 
Grigsby Edition, page 260). The litigatiog 
parties are exempted from taking any notice 
of the title so acquired, and are not bound 
to make the purchaser a party to the suit, 
“This rule,” says Story, “is founded upon 
a great public policy; for otherwise, aliena . 
tions made during a suit might defeat its 
whole purpose, and there would be no end 
- tolitigation.” The effect of the rule, however, 
is not to annul the conveyance, but, as 
stated in Nathaji Anandrav v. Nana Sarjerao 
(1) only to render it subservient to 
the rights of the parties to. the litiga- 
tion, the conveyance being treated so 
far as the rights of those parties are con- 


cerned as if it never was in existence. 
(1) 9 Bom. L, R, 1173. 
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Musatmmat Wali-un-nisa, the successor-in- 
interest of Mussmmat Wasi-un-nisa, the . 
prior mortgagee, was not madea party to 
the suit brought by Mohan Lodh on his 
puisne encumbrance. The defendant pur- 
chased the property in dispute in execu- 
tion of a decree while the validity of 
that decree was in question in a separate 
suit between the present plaintiffs on the 
one hand and the decree-holders or the 
heirs of Mohan Lodh, on the other. 
After his purchase, the defendant was 
given an opportunity to defend thedecree and 
to resist the claim of the plaintiffs by having 
been made a party to the appeal, then 
pending inthis Court, but he chose to turn his 
back and insisted on his exemption claiming 
that he was unnecessarily impleaded. It is not 
open to him now to say that he was not bound 
by the result of that litigation and if he 
deliberately chose to keep himself aloof and 
to allow a judgment to go by default 
against his interest upon the question of 
the validity of the decree, upon which his 


rights hinged, he must bear the conse- 
quences. 

In Radhamadhub Haldar v. Monvhur 
Mukerji (2) where a zemindar, having 


granted a putni lease, mortgaged the zemdn- 
dart to the putnidar, who subsequently 
obtained a decree against the zemindar upon 
his mortgage and purchased the property, 
their Lordships of the Privy Council held 
that an intermediate purchaser in execution 
ofa decree against the zemindar was bound 
by the result of that euction-sale, because 
if the zemindar himself had remained the 
owner of the proprietary interest, he would 
be clearly excluded by that sale from all 
interests inthe property. The rule of kis 
pendens applies to purchasers at execution 
sales in the same way as to other transferees, 
(Har Shankar Prasad v. Shew Gobind (8); 
Byramji v. Ohuni Lal (4); Kunhi Umah v. 
Amed (5) and Sukhdeo Prasad v. Jamna (6)]; 
and it is not open to such auction-purchasers 
to question decrees passed in a litigation, 
which was pending in regard to the pro- 
perty purchased on the date of their 


(2) 15 0. 756; 15 I. A. 97. 

(3) 26 0. 966; 4 C. W. N. 317. 

(4) 27 B. 268; 5 Bom. L. R. 21. 
(5) 14 M. 491; 1 M. L. J. 476. 

(6) 23 A. 60; A. W. N. (1900) 199. 
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` purchase, though they were no parties to it. 
Har Pershad Lal v. Dal Mardan Singh (7); 
_ Shivjiram Sakheram v, Waman Narayan (8) 
and Samal v. Babaj¢ (9). 

It appears from the copies of certain 
papers connected with the previous litiga- 
tion filed that the plaintiffs’ rights, as the 
reversionary heirs of Mohan Singh, were 
then denied by the defendant and were in 
issue, and, though ib is not clear whether 
the existence of such rights was conceded 
during the hearing of the appeal before 
this Court, there can be no question that the 
plaintiffs could not have obtained a de- 
claratory decree, had they not been found 
to be the reversionary heirs of Mohan 
Singh. The effect of the decree clearly 
was that their reversionary rights in the 
entire 5-annas 4-pies share of Mauza 
Bharosa were recognized and protected 
from liability to sale in execution of the 
decree obtained by Mohan Lodh againat 
them. An application for review, too, 
wherein the plaintiffs’ right to sneas the 
nearest reversionary heirs alive was 
challenged by the defendant, was disallowed 
by the Court. That decree is, therefore, 
binding as much on the heirs of Mohan 
Lodh, who were parties to it, as on the defend- 
ant, who purchased the property subject 
to the result of that litigation, and the 
defendant is estopped from denying those 
reversionary rights. On the death of 
Musammat Janaka and Musammat Mahadei, 
whose interests were purchased by the 
defendant the rights of the defendant in the 
property in dispute ceased, 


The next question is whether the defend- 
ant acquired any right by virtue of his 
payment of the decretal amount, due under 
the prior encumbrance to Musammat Wali- 
un-nisa, made to get the auction-sale, held 
in execution of that decree, set aside under 
section 810A of the then Code of Oivil 
Procedure. A mere payment of the decretal 
money under that section by a judgment- 
debtor or a person, whose immoveable 
property has been sold, cannot per se invest 
that person with the rights of the decree- 
holder to whom that payment is made. 
But in a mortgage decree, an auction- 


(7) 82 0. 891; 9 C. W. N. 728; 1 O. L, J. 871. 
(8) 22 B. 939; 6 Bom. L. 303. 
(9) 28 B. 361. 
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purchaser purchases the rights of the 
mortgagor as they existed on the date of 
the mortgage and the rights of the decree- 
holder, guz the property sold, as existing 
on the date of the sale~-Khevraj Jusrup v. 
Lingaya (10); Sheshgiri Shanbhog v. Salvador 
Vas (11) and Maganlal v. Shakra Girdhar 
(12). Every defenca open to the decree- 
holder as against the judgment-debtor and 
third parties, gua the property, is also open ta 
the auction-purchaser ; and on the principle 
of equitable subrogation, a person interested 
in the discharge of a prior encumbrance, 
within the meaning of section 91 of the 
Transfer of Property Act, is entitled to 
discharge if, and becomes thereupon entitled, 
unless the mortgage is extinguished by 
that payment, to all the remedies open to 
him whom he has paid off. Subrogation 
is asubstitntion by the operation of law 
to the rights and interests of the mortgagee 
in the land by virtue of redemption, and 
may be as of right, such as is referred to 
in sections 74 and 95 of the Transfer of 
Property Act, or equitable or conventional, such 
ss where a payment is made by a surety of a 
debtor, or is made by another under an agree- 
ment, express or implied, with the debtor 
or creditor, or to protect a subsisting 
interest, which could not otherwise be 
protected——Gurdeo Singh v. Ghandrixah Singh 
(18). Where a payment is made by a 
tenant for life, the charge cannot bə re- 
garded as extinguished, butis kept alive for 
his benefit as against the inheritance, and this 
quite independently of any expressed 
intention, it being presumed that as it is 
so manifestly for his benefit that the 
charge should not be extiagnished, he in- 
tends that it should not be so— (Encyclopædia 
of the Laws of England, Vol. 9, p. 197). 
“No merger will be presumed,” says Fisher, 
“of a charge paid off by one possessed of 
an” estate defeasible under an executory 
devise, for such a person is not within the 
principle which affects tenants in tail, 
because he cannot of his own act make his 
estate indefeasible. Although, therefore, he 
is not like the tenant for life (because 
upon a contingent event his estate may 


(10) 5 B. 2. 

(11) 5 B. 5. 

(12) 22 B. 945. 

(13) 1 Ind. Cas. 913; 36 C. 193; 5 O. L. J. 611. 
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become indefeasible), yet the same principle 
is applied to him which is applied to the 
tenant for life, as to whom (whether he 
be a simple tenant for lifeor tenant for 
life with remainder in fee to himself after 
contingent remainders, and whether the 
estate be, or be not inalienable), the rule 
is, that by payment of the charge, he 
shall be presumed to be a creditor for 
the amount, because of the scantiness of 
his estate, even though hé may have done 
no act to show such an intention; for it 
will not be supposed that he would dis. 
charge adebt on another man’s estate.” 
(Fisher’s Law of Mortgage, sixth Edition, 
p. 785.) 


The plaintiffs in the present instance 
were parties to the mortgage decree ob- 
tained ‘by Musammat Wali-un-nisa and are 
estopped by virtue of that decree from 
questioning the validity of that mortgage. 
The defendant has stepped into the shoes 
of the prior mortgagee by paying the 
amount due to Musammat Wali-un-nisa on 
the mortgage, and, as held in Chama 
Swami v. Padala Ananda (14) he is entitled 
to use the mortgage money paid by him to 
Musammat Wali-un-nisa as a shield for the 
protection of his rights. 


It is contended on behalf of the plaint- 
iffs that the defendant paid the said money 
for the protection of the life-estate purchased 
by him. But if the mortgage made by 
Musammat Muna in favour of Musammat 
Wasi-un-nisa was valid and binding, the 
question was not one of protecting the life. 
estate but of protecting the estate itself. 
The payment was in no sense voluntary. 
If Musammat Janaka had died on the date 
on which the sale was set aside, the 
plaintiffs could not have obtained the pro- 
perty without paying the amount of that 
prior encumbrance. If Musammat Janaka 
died later, the plaintiffs were liable for the 
payment of the amount of the prior 
encumbrance, as it stood on the date of 
the payment, plus the interest which sub- 
sequently accrued. The defendant does not, 
however, claim any interest between the 
date of his payment and the date on 
which the life-estates expired, as the 
prior purchase of the life-estates of Musammat 


(14) 81 M. 439; 18 M. L, J. 308; 3 M, L, T. 395. 
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Janaka and Musammat Mahadei, for which he 
bad separately paid at the time of his pur. 
chase, gave him the right to the mesne 
profits. 

The mesne-profits and interest were rightly 
awarded and the Court below was justified 
in allowing costs to each party in proportion 
to his success. x 

The appeals are, therefore, dismissed with 
costs, except in so far that if any mistake 
has crept into the decree of the Court 
bélow in assessing the proportionate costs, 
it will be rectified. The plaintiffs should 
get proportionate costs on the claim for 
possession and on such mesne. profits as 
may finally be found due to them for 1318 
Fasli onwards and the defendant shall get 
his costs on the sum of Rs. 1,047-0-8 allowed 
to him. 

Appeal dismissed. 


PUNJAB OHIEF COURT. 
Seconp Crvin Appeat No. 1801 or 1909. 
December 2, 1912. 
Present:—-Mr. Justice Rattigan and 
Mr. Justice Beadon. 

UTTAM DAS—PLAINTIFE——ÅPPELLANT 
VATSUS 
CHANAN DAS, MINOR AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Custom—Udasi Fakirs of Tahsil Jagraon, District 
Ludhiana—Marriage—Eniries in Death and Birth 
Registers of Chaukidars—Hvidence—Power of aman 
of 70 years to beget children — Assumption—Will—Re« 
vocation-—Presumption. 

Udasi Fakirs do not abstain from marriage. 

The entriesin the Chaukidars Death and Birth 
Registers are a strong piece of evidence. 

- It cannot be assumed thatin this country it is 
impossible for a man of 70 years of age to beget 
children. 

A presumption of revocation of a Will by the testa. 
tor himself does arise when the facts are that the 
Will was made at the time when the testator was a 
bachelor, that under the Will a son subsequently born to 
the testator by his lawful wife would be entirely dis. 
inherited and left to starve unless the legatee out of 
compassion chose to allow him some maintenance 
and that the Will is not to be found after the testator’s 
death. 

Among the Udasi Fakirs of Tahsil Jagraon, District 
Ludhiana, a legitimate son is entitled to succeed to 
the property of his father in preference to the chela of 
the deceased. ` 

Second appeal from the decree of the Divi- 


sional Judge, Ludhiana Divison, at Feroze- 
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pore, dated the 18th November 1909, revers- 
ing that of the Additional District Judge, 
Ludhiana, dated the 4th June 1909, decreeing 
the claim. - 

Mr. D. N. Mehra, for the Appellant. 

Pandit Jawala Parshad, for the Respond- 
ents. : 

JUDGMENT.—The facts of this case are 
stated in the judgments of the Courts below 
and need not be repeated. The only points 
urged in this further appeal are (1) that there 
isno proof of the alleged marriage between 
Musammat Nihali and the deceased Khazana 
and that the probabilities are against it; (2) 
that, in any event, it is not established that 
the defendant, Chanan Das, was the son of 
Khazana, and (3) that by virtue of the Will, exe- 
cubed in his favour by Khazana on the 28th 
January -1897, the plaintiff, who was the chela 
of Khazana, would be entitled to succeed in 


preference to the defendant, even if it be as- ' 


. Bumed that the latter is the legitimate son of 
the deceased. 
~ The parties are Udast Fakirs and itis ad- 
mitted that the members of this sect do not 
abstain from marriage. It is urged, however, 
that itis very improbable that Khazana marri- 
ed Musummaé Nihal: in March 1904,two weeks 
after the death of her former husband, Mana, 
because (1) Khazana was then about 70 years 
of age and had till then led a celibate life; (2) 
he was not in good health, and (3) the woman 
was of a low position, being a member of the 
Chimba‘caste. It is also urged as an argu- 
ment against the factum of the marriage, that 
it was admittedly not celebrated in the pre- 


sence of any of the brotherhood, and that the 


two witnesses, who give direct evidence in sup- 
port of it, viz., the lambardar, Sewa Singh; 
and Basawa Singh are hostile to the plaintiff, 

On the other hand, in support of defend- 
ants’ allegation that a marriage actually took 
place between Khazana and Musammat Nihali 
in the karewa form, we have not only the 
direct evidence of the said two witnesses, but 
also the half-hearted admission of plaintiff’s 
own witness, Dial -Das, to the effect that he 
“had heard that some such marriage had taken 
place. In addition to this, we have the evi- 
dence of the village chaukidar and the entries 
in the Birth and Death Register kept by the 
latter. This evidence shows thatin March 
1905 a son was born to Musammat Nihali and 
in March 1907, a daughter, and that on each 
occasion the child was described as the child 
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of Musimmat Nihaliand Khazana, Again, 
when Musammat Nihali died in 1909, an entry 
was madein the said register andin this 
entry she was described as the wife of 
Khazana. All three entries were made during 
the life-time of Khazana; and according to the 
chaukidar, with the latter’s knowledge. In 
face of this evidence, we agree with the 
Divisional Judge that the factum of marriage 
has been sufficiently established, especially ag 
the plaintiff can rely merely on probabilities or 
improbabilities in disproof. It may, no doubt, 
be unusual for a mav, who has lived the life 
of a bachelor to the age of 67, to contract a 
marriage, but there is no reason why he 
should not do so, especially if (as would here 
appear to be the case) he could not marry 
the woman of his choice earlier, as she 
happened to be the wife of another man. In 
this connection, it is to be noted that Khazana 
lost no time in effecting marriage with 
Musammat Nihali, for he is said to have 
married her 14 days after the death of her 
husband, Mana, she being then 40 years of 
age. For the same reason, we attach no im- 
portance tothe argument thatthe husband 
was of higher caste than the woman. If a 
man is genuinely fond of a woman, the fact 
that she is socially his inferior will not neces- 
sarily debar him from marrying her, and it has 
not been contended that the marriage would 
be invalid by law or custom, on that ground. 

Admittedly, no members of the brother- 
hood were present on the occasion when 
the marriage is said to have taken place, 
but there ig nothing very surprising in this 
fact, The marriage was that of a widow; 
the husband was old, and the woman was 
of low caste, and in the circumstances it 
may well have been considered advisable to 
celebrate the marriage as quietly as possible 
and with such persons only as witnesses 
who would not, from prejudice or otherwise, 
be-likely to object to the ceremony or at 
some subsequent period, to depose that it 
never occurred. It is urged that the 
limbardar Sawa Singh, and the witness, 
Basawa Singh, are inimical to the plaintiff, 
bat we find that apart from tke fact that 
they have from the outset advocated the 
cause of the defendant, (the minor son 
of Musammai Nihali), they have no gronnd 
for hostility to plaintiff. 

We hold, therefore, in agreement with the 
Divisional Judge that the factum of marriage 
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between Khazana and Musammat Nihali is 
established, and we may poiut out that the 
Additional District Judge, who held otherwise, 
was fain toadmit that the entries in the 
chaukidar’s register were a strong piece of 
evidence in defendant’s favour and could be 
discarded from consideration only upon the 
assumption that the defendant’s prasent 
guardian (Hira Singh) had, during the life- 
time of Khazana and from the very date of 
the defendant’s birth, (some five years before 
guit), entered into an elaborate conspiracy 
with the lambardar and the chaunidar, to 
foist a son upon Khazana. This assumption 
the District Judge found no difficulty in 
making, but we regard it as ridiculous. 

The second argument urged before us is 
that itis very unlikely that an old man 
like Khaxana would be able to beget children, 
and it is now suggested that the defendant 
was probably the posthumons son of Musam- 
mat Nihali’a first husband, Mana, Now, Mana 
died in March 1904 and defendant was born 
in March 1905, and we find it proved that 
very shortly after Mana’s death, Khazana 
married the-latter’s widow. Apart, therefore, 
from the provisions of section 112 of the 
Indian Hividence Act, which raise a very 
strong presumption in favour of defendants’ 
contention, we consider the probabilities 
to be all in support of defendants’ claim to 
-be the son of Khazana. We cannot agree 
with the District Judge’s assumption that in 
this country it is impossible for a man of 
70 years of age to beget children. This 
may be unusual, but we see no reason for 
holding it to be impossible, especially as 
Mr. Mehra was constrained to admit that 
he could not explain how Khazana was 
two years later on able to beget a daughter. 
This girl was described in the .chaukddar’s 
register as the child of Khazana and Musam- 
maé Nihali, and she obviously could not have 
been the child of Mana (who had died three 
years before her birth) and itis not even 
suggested that she was the dangbter of Hira 
Singh. We agree, therefore, with the Divi- 
sional Judge that the defendant is the 
legitimate son of Khazana and Musammat 
Nibali. Thelast point urged insupport of 
plaintiff's case is that he was appointed 
chela by the deceased Khazana, and that on 
the 28th January 1897 the latter executed 
and registered a Will whereby he devised 
and bequeathed the whole of his property 
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to the plaintiff. The execution of this Will 

is not denied but as the original Will is 
not forthcoming, the contention on defend- 
ants’ behalf is that it must be presumed that 
the testator revoked and destroyed it. On 
the other hand, authorities have been cited 
by Mr. Mehra to the effect that by Hindu 
Law, marriage and the birth of ason do 
not per se affect «a revocation of a Will, 
that there is no presumption that a Will 
which is not forthcoming after the death 
of a testator was ‘revoked, and that this 
presumption cannot, in'any event, be raised 
when (asin the present case) the persons 
interested in doing away with thejWill, have 
admittedly been in possession of the tes- 
tator’s effects from the date of his death. [Sea 
Shib Sabitri Prasad v. The Oollector of Meerut 
(1), Subba Reddi v. Doraisami Bathen (2), 
Anwar Hossein v. Secretary of State for 
India (3)]. 


Pandit Jawala Parsahad, for respondents, 
does notcontend that either marriage or 
the birth of a son among Hindus, per se. 
affects a revocation of a Will but he urges 
that a presumption of revocation by the 
testator himself does arise when the. facts 
are that the Will was made at the time when 
the testator was a bachelor; that under the 
Will a son subsequently born to the testator 
by his lawfal wife would be entirely - dis- 
inherited and left to starve, unless the legatea 
out of compassion chose. to allow him. some 
maintenance; and that the Willis not to be 
found after the testator’s death, In our 
opinion, there is force in this argument, and 
we can find nothing in the authorities, above 
referred to, tosupport the argument that incir- 
cumstances such as those of the present case 
we must assume that the testator did not re- 
vokea Will, which would take away the whole 
of his property from his infant legitimate son. 
On the contrary, we are of opinion that in the 
present case, we are justified in assuming that 
after the birth of his own son, the testator 
by his own act destroyed a Will which left 
everything to a comparative stranger to the 
detriment and prejudice of hisson, We con- 
sider that thisisa far stronger case than 
that of Schan Bibi v. Hiran Bibi (4), where 


(1) 29 A. 82 at p. 87; 38 A.L. J. 747; A. W.N - 
(1906) 295. 

(2) 30 M. 369; 17 M. L. J. 269; 2 M. L. T, 242. 

3) 31 0. 885; 8 OC. W. N. 821, 

(4) 10 Ind. Cas, 230, 
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the Allahabad High Court presumed that a 
Will, which was not to be found at the date of 
the testator’s death, had been duly revoked by 
him. Our conclusion, therefore, is that in 
_ the present case we are justified in holding 
that the testator in his life-time destroyed 
the Will he had made in 1897 in plaintiff’s 
favour. Apart from the Will, it is clear, both 
upon authority, [see Dasaundhi Ram v. 
Khazan Dass (5) |, and upon the evidence of 
plaintiff's own witnesses, that defendant as 
the legitimate son of Khazana is entitled to 
succeed to the latter’s property in preference 
to plaintiff, the chela of the deceased. 

We accordingly dismiss this appeal with 
costs. 


> Appeal dismissed. 
(5) 112 P. R. 1906; 102 P. L. R. 1907. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Crvin Aepeat No. 250 or 1911. 
March 18, 1913. 
Present:—Mr. Kanhaiya Lal, A. J.C. 
Pandit RAJA RAM—Ptantirs— 
APPELLANT 
versus 


BABU PARAG NARAIN AND OTHERB— 
DEFENDANTI— RESPONDENTS. i 

Foreclosure suits, history of—Regulation XVII of 1806 
—Limitation Act (XIV of 1859), 8. 1, cl. (12)— 
Limitation Act (IX of 1871), Arts. 182, 185—Limit- 
ation Act (XV of 1877), s. 2—Iimitation Act (IX 
of 1908), s. 81—G@eneral Clauses Act (X of 1897), s. 6 
—Non-revival of right to sue on mortgage. 

Prior to the passing of Act XV of 1877, suits for 
foreclosure were unknown and suits by a mortgagee 
for possession by foreclosure were, consequently, 
treated either as suits for the enforcement of a charge 
under Article 132 or as suits for possession of the 
mortgage property under Article 135 of Act IX of 
1871. 

Ganpat Pandurang v. Adarji Dadabhai, 3 B. 312 
and Nilcomal Pramanick v. Kamini Koomar Basu, 20 
0. 269, referred to. 

Where a right to sue on a mortgage became barred 
under Act XIV of 1859 or Act IX of 1871, nothing 
contained in Act XV of 1877 could revive that right. 

Section 31 of Act IX of 1908 was intended to save 
the mortgages, which would have been enforceable 
in certain territories under Act XV of 1877 but for 
the decision of their Lordships of the Privy Council 
in Vasudeva Mudatiar v. K. S. Srinivasa Pillai, 30 M. 
426,17 M. L. J. 444; 11 C. W. N. 1005; 4 A. L. J. 625; 
6 0. L. J. 379; 2 M. L. T. 338; 9 Bom. L. R. 1104(P.C.) 
and there is nothing in that section to indioate that 
the mortgages, which were barred before Act XV of 
1877 came into force, were also to be revived. 
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Rarimdad |Khan v. Mustagim Khan, 26 A. 4; A. W. 
N. (1903) 175; Srinath Das v. Khetter Mohun Singh 
16 0. 693; 16 1. A. 85, Janki v. Musammat Jai Dai, 
9 O. C. 147 Shyam Chandra] Singh v.° Baldeo, 17 
Ind. Cas. 467; 10 A. L. J. 522; Ram Dawar Rai v. 
Bhirgu Rai, 15 Ind. Cas. 240; 10 A. L. J. 538, Tilak 
Singh v. Shib Singh, 9 Ind. Cas. 1088, referred to. 


Appeal against the decree of the Addi- 
tional Judge, Lucknow, dated 10th April 
1911, reversing that of the Subordinate 
Judge, Unao, dated 28th February 1911. 

Mr. A. P. Sen, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for foreclosure, brought by the plaint- 
iff-appellant, on foot of an unregistered 
mortgage-bond executed by Lau Singh, 
Bhawavi Singh and Musammat Har Kunwar, 
the predecessors-in-interest of the defond- 
ants, in favour of Bhagwandin, the father 


“ of the plaintiff, on the 14th February 1859. 


The mortgage-bond provided for the pay- 
ment of the mortgage-money within two 
years, and stipulated that if payment was 
not so made, the mortgagee would be 
entitled to treat the mortgage-bond as a 
deed of sale. The mortgagors did not pay 
the mortgage-money within the prescribed 
period; and the cause of action for the suit, 
therefore, accrued on the 14th February 
1861, when Regulation XVII of 1806 was 
in force. That Regulation did not provide 
any period of limitation for a suit for 
foreclosure, but section 1, clause (12), of 
Act XIV of 1259, which was then applicable, 
prescribed a period of twelve years from 
the date, on which the cause of action 
arose, for suits to recover immoveable pro- 
perty or any interest in immoveable pro- 
perty, to which no other provision of that 
Act was applicable. Act IX of 1871 was 
similarly silent as regards suits for foreclosure, 
but Article 132 of that Act provided a 
limitation of twelve years for suits to recover 
money charged upon immoveable property ; 
and Article 135 provided a similar period 
of limitation for suits by a mortgagee for 
the possession of immoveable property 
mortgaged. Suits for foreclosure were then 
unknown. Regulation XVII of 1806 pro- 
vided a summary remedy for debarring the 
mortgagor of his right to redeem; and suita 
by a mortgagee for possession by foreclosure 
were, consequently, treated either as suits 
for the enforcement of a charge under 
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Article 132 or as suits for the possession 
of the mortgaged property under Article 
135 of Act IX of 1871. [Ganpat Pandurang 
v. Adarji Dadabhaz (1) and Nilcomal Prama- 
nick v. Kamini Koomar Basu (2)]. The 
. plaintiff’s right to claim a foreclosure of the 
mortgage, therefore, became barred on the 
14th February 1873. Section 2 of Act 
XV of 1877 provided that nothing therein 
contained shall be deemed to affect any 
title acquired, or to revive any right to 


sue barred under the Indian Limitation © 


Act of 1871 or under any enactment thereby 
repealed. Ifthe right to sue on the mort- 
gage became barred under Act XIV of 
1859 or Act EX of 1871, nothing contained 
in Act XV of 1877 revived that right. 


It is contended by the learned Counsel 
for the plaintiffi-appellant that the effect 
_ of section 81 of Aot IX of 1908 is to 
extend the period of limitation to sixty 
years in respect of all mortgages whether 
governed by Act XIV of 1859 or by any 
of the later enactments and to revive them 
in the territories mentioned in the second 
Schedule of that Act. But section 31 refers 
only to Act XV of 1877 and does not 
contain any saving clause in regard to the 
earlier Acts; and section 6 of the General 
Clauses Act X of 1897 declares that, 
unless a different intention appears from 
the context, the repeal of a Statute will 
not revive any right, which had become 
barred under that Statute. Section 31 of 
Act IX of 1908 was intended to save the 
mortgages, which would have been enforce- 
able in certain territories under Act XV 
of 1877 but for the decision of their Lord- 
ships of the Privy Council in Vasudeva 
Mudaliar v, K.S. Srinivasa Pillai (8), and 
there is nothing in that section to indicate that 
the mortgages, which were barred before 
Act XV of 1877 came into force, were 
also to be revived. In Karimdad Khan 
v. Mustagim Khan (4), where a suit was 
brought in 1900 for the foreclosure of a 
mortgage made on the 14th May 1861, 
as modified by the subsequent agreement 


(1) 3 B. 812. 

(2) 200. 269. 

(3) 80 M. 426; 17 M. L.J. 444; 110. W. N. 1006; 
4 A. L. J. 625; 60. I. 3.379 2 M. I. T. 338 
9 Bom. L. R. 1104; 841. A. 187. 

(4) 26 A. 4; A, W.N. (1908) 175, 
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of the llth April 1862, it was held that 
the suit was one governed by- Article 144 
of Act IX of 1$71 or section 1, clause (12), 
of Act XIV of 1859 and was barred by 
limitation. In Srinath Das v. Khetter Mohun 
Singh (5), where a suit was brought for 
foreclosure of a mortgage made cn the 
17th November 1865, on which pro- 
ceedings had been taken under Regulation 
XVII of 1806, without a suit having been 
brought for possession within twelve years 
from the date when the mortgagor’s right 
to possession determined, their Lordships 
of the Privy Council held that Article 135 
of the second Schedale of Act XV of 1877 
debarred the mortgagee or his representatives 
This 
decision was followed in Janki v - Musammat 
Jai Dai (6); Shyam Ohandra Singh v. Baldeo 
(7) and Ram Dawar Rai v. Bhirgu Rat (8). 
In Tilak Singh v. Shib Singh (9), where 
a mortgage-deed was executed by the ances- 
tors of the defendants in favour of the 
ancestor of the plaintiff on the 22nd June 
1861 and provided for the payment of 
the mortgage-money within seven years and 
a suit was brought on the basis of the 
mortgage in 1909, it was held by this Court 
that the plaintiff's failure to claim posses~- 
sion of the property within twelve years 
from the date of the expiration of the term 
fixed in the deed extinguished, his right 
and that section 31 of Act IX of 1908 
did not confer upon the plaintiff a right 
to sue for foreclosure under the provisions 
of the Transfer of Property Act, where 
no such suit would have baen maintainable 
on the date on which that Act came into 
force, 
The appeal, therefore, fails and is dismissed 

with costs. í 


Appeal dismissed. 
(5) 16 C. 693; 16 I. A, 85. 
(6) 9 O. ©. 147. 
(7) 17 Ind. Cas. 467; 10 A. L. J. 522. 
(8) 15 Ind. Cas. 240; 10 A. L. J. 638. 
(9) 9 Ind, Cas. 1038, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Appgat No. 98 or 1912. 
February 27, 1913. 

Present: —Mr. Kanhaiya Lal, A. J. O. 
JAI JAT RAM AND OTHERS-— PLAINTIHES— 
APPELLANTS 
VETEUS 


SANWAL SINGH AND OTAERS— DEFENDANTS 


— RESPONDENTS. 

Under-proprietor’s right to graze cattle in waste land 
of village—Customary and prescriptive rights, diference 
between—Continuous, open and peaceful enjoyment jor 
20 years not necessary in case of customary right— 
Right to graze cattle, whether a customary right—Hase- 
ment and custom, distinction between. 

Plaintiffs (under-proprietors) sued the defendants 
(superior proprietors) for a declaration of their title 
to graze their cattle in the jungle area of the village 
and for an injunction to restrain the defendants, who 
had been interfering with the exercise of this right 
since 1903, from doing so, The village wajtb-ul-arz 
showed that the ratyats used to graze their cattle in 
the waste land, but did not indicate that the zemindar’s 
permission was necessary for the exercise of this 
right: 

Held, (1) that the plaintiffs were just as much en- 
titled to the right claimed as the other tenants of the 
villages 

(2) that the mere fact that the defendants had been 


preventing the plaintiffs from exercising the custo- 


mary right since 1903, did not necessarily extinguish 
that right, because it differed from a prescriptive right 
inasmuch ag no fixed period was necessary for its en- 
joyment; - 

Palaniandi Tevan v. Puthirangonda Nadan, 20 M, 
389, Nathubhai v. Chauganlal, 2 Bom, L. R. 454 at p. 
459; Orr v. Raman Chetit,18 M. 320 at p. 325; 4 M. L. 
J, 248, referred to; 

A right to graze cattle can be the subjectof a 
customary right, 

The Secretary of State for India v. Mathurabhai, 14 
B. 218; Bholanath Nandi v. Midnapur Zemindary Co., 
31 0. 503; 81 I. A. 75; 8 0. W. N. 425; 14 M. L. J. 152 
cP. C.), referred to. 

Appeal against an ordor of the District 
Judge, Hardoi, dated 21st Desember 1911, 
upholding that of the Munsif of Sandila, 
dated 19th December 1910. 

Mr. Aliuddin Ahmad, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents, f 

JUDGMENT.—The defendants are the 
superior proprietors of Mauza Fatehanpur. 
The plaintiffs are under-proprietors, holding 
str land in the village. The latter filed a suit 
for a declaration of their title to graze their 
cattle in the jungle area of the village and 
to take the produce of the jungle according 
to the needs and for an injunction to 
restrain the defendants from interfering 
with the exercise of 
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jungle referred toisa huge block of waate 
land extending on three sides of the 
village and amounting to about 1,200 bighas 
in area. The plaintiffs claimed the said 
right on the ground of prescription and 
custom and as an easement of necessity. 

The Courts below dismissed the claim, 
holding that the plaintiffs failed to establish 
a customary easement or a prescriptive 
right to graze cattle or to take the wood. 

It appears from the wajzb-ul-arg of the 
village, prepared at the time of the Regular 
Settlement, that the razyatsused tograze their 
cattle in the waste land and to take wood for 
making implements of husbandry. The 
plaintiffs are also residents of the village 
aud though they are under-proprietors in 
respect of certain plots of land, there is no 
reason why they should be placed in a 
worse position in regard to the right of 
grazing cattle than the other tenants of the 
village. The, lower Appellate Court held 
that the grazing rights of the plaintiffs 
came to an end in 1903, that they failed to 
establish a continuous, open and peaceable 
enjoyment of the same for the period of 20. 
years prior to the suit and that the wajzb- 
ul-arz did not support their claim to a 
customary right. 


There is nothing, however, in the wajib- 
ul-arz to indicate that the permission of the 
zemindar was one of the necessary incidents 
of the right of grazing, and the mere fact 
that the defendants have been preventing 
the plaintiffs from exercising the customary 
right since 1903, does not necessarily 
extinguish that right. A customary right is 
not subject to the same incidents as a right 
by prescription and differs from a 
prescriptive right in the sense that no fixed 
period for its enjoyment is necessary 
[Palaniandi Tevan v. Puthtrangonda Nadan(1) 
and Nathubai v, Ohhaganlal(2)]. An easement 
is aright existing in a particular individual 
in respect of the land of another, while a 
custom is a usage attached to a locality, 
and the mere cessation of the user 
by one or more individuals out of the 
inhabitants of the locality, who may be 
entitled to the same, will not legally operate 
to extinguish a customary right. A 
customary right belongs to no particular 


(1) 20 M. 389. 
(2) 2 Bom. L. R. 454 at p, 459, 
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individual and is capable of being enjoyed 
by all, who, for the time being, own land 
in the locality to which the right attaches 


[Orr v. Raman Ohetti (3)]. A right to 
graze cattle can be the subject of 
a customary right. Section 2 of the 


Limitation Act defines an easement as a 
right to remove and appropriate for one’s 
own profit any thing growing on, or 
attached to, or subsisting upon the land of 
another, and illustration (d), appended to 
section 4 of the Easements Act,refers to 
a right to graze a certain number of 
cattle on another’s field as an easement. 
A right to pasturage over the village 
common is recognized in England, and has 
also been enforced in India (Peacock on 
Basements, page 190). In The Secretary of 
State for India v. Mathurabhai (4), it was 
held that aright of pasturage has always 
been recognized as a right belonging to 
certain villages and capable of being ac- 
quired by custom or prescription. In Bhola 
Nath Nundi v. Midnapore Zemindary Co. (5), 
where certain cultivators claimed a right 
of pasturage over the waste lands of a 
village, their Lordships of the Privy 
Council granted that right with the 
addition of a clause that the decree would 
not prevent the defendants or their succes- 
sors-in-title, from cultivating or executing 
improvements upon their waste lands so 
long as sufficient pasturage was left for 
the plaintiff, 

In regard tothe right to cut wood, the 
lower Appellate Court found that no such 
right was in existence in 1886, and that 
` on one occasion when the plaintiffs made 
such a claim, their right was negatived 
by the Civil Court. That right has evi- 
dently never been enjoyed and the plaint- 
iffs are uot entitled to any declaration 
with regard to it. 


The appeal is, therefore, allowed and the 
plaintiff's claim decreed for a declaration 
that the plaintiffs would be entitled to 
graze their cattle on the waste land like 
other raiyats of the village subject to the 
condition that the decree would not pre- 
vent the defendants or their successors- 
in-interest from re-claiming or cultivating 

(8) 18 M. 820 at p. 325; 4 M. L, J. 248, 

(4) 14 B. 218. 


(5) 81 C. 503; 31 L A. 75; 8 C. W. N. 425; 14 M. L. 
- J. 152 (P. 0.). 
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any portion of the waste land or reserv- 
ing a portion of it for their own cattle 
s2 long as sufficient pasturage is left 
for the cattle of the plaintiffs and the 
other ratyats. The rest of the claim is dis- 
allowed. The parties will, under the cir- 
cumstances, bear.their own costs throughout. 
Appeal allowed. 


ALLAHABAD HIGH COURT, 
Secorp Civin Appear No. 588 of 1912, 
June 18, 1913. 

Preseni:—Mr. Justice Banerji and 
Mr, Justice Tudball. 

RAM SARUP AND ANOTHER— PLAINTIRES— 
APPELLANTS 
versus 
GANGA SAHAI AND ANOTHER— DEFENDANTS 

—-RESPONDENTS. : 

Mortgagor and mortgagee— Adverse possession against 
mortgagee—Mortgagor ought to pay trespasser mortgage- 
money in order to redeem, 

Where a trespasser has held the mortgaged property 
adversely to the mortgagee for over twelve years, 
the mortgagee’s right becomes extinct and is vested 
in the trespasser. The mortgagor, therefore, should 
pay the mortgage money to the trespasser in order 
to redeem the property. g 

Ismdar Khan v. Ahmad Husain, 30 A. 119; A. W. 
N. (1908) 25; 5 A. L. J. 85; 3 M. L, T. 125, follow- 
ed, 

Tarubai v. Venkat Rao, 27 B. 48; 4 Bom. L. R. 
721, distinguished. 

Second appeal from the decision of the 
Subordinate Judge of Farrukhabad, dated 6th 
February 1912. 

Mr. Gulzart Lall, for the Appellants, 


Dr. 8. N. Sen, for the Respondents. 


JUDGMENT.—This was a suit for posses- 
sion of land which was mortgaged by the 
plaintiffs’ predecessor in-title. In 1904, the 
plaintiffs deposited the morigage-money 
under section 83 of the Transfer of Property 
Act and it was received by the representa- 
tives of the original mortgagees. The 


- defendants who are now in possession resisted 


the present claim on the ground that it 
was time-barred. The facts found by the 
Court below are these. The mortgagees 
were ousted by one Guttu Mal, who and 
his Leirs remained in adverse possession for 
upwards of 12 years. The plaintiffs, who 
have stepped into the shoes of the mortgagor, 
have not paid to the defendants the mortgage 
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money which was payable to the original 
mortgagee. The question is whether the 
plaintiff can, under these circumstances, 
recover: possession without the payment to the 
‘defendants of the amount of the mortgage. 
It is true that the defendants contend that 


the plaintiffs’ right was time-barred but it’ 


is not necessary for the purposes of this 
appeal to express any opinion on the point. 
Adverse possession as against the mortgagee 
may be adverse as against the mortgagor: 
that will depend upon the circumstances of 
each case. In the present suit, it is clear 
that the rights of the mortgagee became 
extinct by reason of the adverse possession 
of those who held the land as trespassers for 
more than 12 years, and became vested in 
these persons. Payment to the original 
mortgagee cannot, therefore, absolve the 
plaintiffs from liability to pay these defend- 
ants who have acquired all the rights of the 
mortgagee and the plaintiffs cannot recover 
the mortgaged property from these defendants 
without paying them the mortgage-money. 
This case- is, in many respects, similar to 
that of Ismdar Khan v. Ahmad Busain(1). It 
was held in that case under similar circum- 
stances that the plaintiffs were not entitled to 
recover possession without redeeming the mort- 
gage made by their predecessor-in-title. The 
rights of the mortgagee having, by reason of 
adverse possession, been vested in the defend- 
ants, the plaintiffs could only recover 
possession by redeeming the defendants, 
that is, by paying the mortgage-money to 
them; payment to any other person ‘would 
not entitle them to oust the defendants, 
This is what the lower Court has held and it 
is on this ground thatthe suit has been 
dismissed. The learned Vakil for the 
appellant referred to the case of Musammat 
Tarubat v. Venkat Rao (2). That case 
is not in point, it being a suit for 
redemption by a mortgagor against his 
co-mortgagors. In our opinion, the decision 
of the lower Appellate Court is right and we 
dismiss the appeal with costs. 


‘ Appeal dismissed. 
(1) 80 A. 119; A. W. N. (1908) 25; 5 A. L. J. 85; 3 
M. L. T, 125. 
(2) 27 B. 43; 4 Bom. L. R. 721. 


BOMBAY HIGH COURT. 
Orvic ArrraL No. 43 or 1912, 
February 17, 1913. 

Present:—-Sir Basil Scott, Kr., Chief Justice, 

and Justice Sir. N. G. Chandavarkar, Kr. 
BURJORJI DHUNJIBHAT, CONTRACTOR 

Derenpant—APPELLANT 
versus 
JAMSHED KHODARAM IRANI— 
PLAINTIFF —- RESPONDENT. 

Contract Act (IX of 1872), s. 55—Contract to sell 
land—Time, essence of contract —Intention to be shown 
—Provision of forfeiture of earnest money and of 
liberty to re-sell, effect of. 

According to section 55 of the Contract Act in order 
to render a contract voidable on failure to performs 
particular promise at or before a specified time it is 
necessary that an intention should be shown by the 
parties to make time of the essence of the contract. 

Ina contract to sell, a clauso providing that upon 
non-completion of the contract within the fixed period 
the earnest money will be forfeited and the vendor will 
be at liberty to re-sell, makes time of the essence of the 
contract. 

Mr, Raikes, with him Messrs. Inverarity, 
Desai and Taraporevalla, for the Appellant. 

Mr. Kanga, with him Mr. Jinnah, for the 
Respondent. 

JUDGMENT.—This is an appeal from a 
decree for specific performance passed by Mr. 
Justice Macleod at the instance of a purchaser 
of immoveable property. 

The contract for sale was made on the 
8th of July 1911 in the Gojarati language. 
The subject-matter was certain land situate 
at Kelva Mahim belonging to the defendant 
which had been taken from Government on 
lease for 999 years under what are known as 
the Gujarat Rules, the lease commencing from 
the Ist of August 1890. The purchase-money 
was fixed at Rs. 81,000, which by the agres- 
ment now under consideration was to be 
paid as to Rs. 80,500 at the time of signing 
the document of sale and as to the balance 
on the transfer of the land after registration. 
The-provision as to the payment of the con- 
sideration-money appears to have been varied 
by another agreement of even date under 
which in lieu of Rs. 30,000, part of the consi- 
eration, the defendant agreed to take a pro- 
perty belonging to the plaintiff situate at 
Parbhadevi in Mahim within the Island 
of Bombay. The agreement for sale contain- 
ed three clauses which are of special import- 
ance with reference to the questions arising 
in this case, vz., clauses 2, 5 and 7: 

“2. The pakka (formal) sale (conveyance)of 
this land is to be prepared and received with- 
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in two months from this day. And at the 
time of signing the document of sale, 
Rs. 80,500 are to be paid. And as to the 
balance of Rs. 500, the same is to be paid on 
the transfer of the land (after) the document 
shall have been registered. 

5. On payment of Rs. 81,000 by the pur- 
chaser to the vendor as mentioned in the above 
caluse 2 the document of sale (conveyance) is 
to be got executed by the vendor. But should 
I not pay the amount within the fixed period 
given (herein), then 1 shall have no right 
(or claim) to Rs. 4,000 paid this day to you 
under this bargain paper as earnest money on 
account of (this) sale. And if I prefer (any) 
claim, the same is null (and void). And 
after this date the vendor of this property 
has authority in every way to sell the same 
to another. 

“7, The boundaries (limits) of the above 
property are to be shown and the (boundary) 
marks are duly to be made (Pfixed) by the 
vendor at his expense and are to be given 
to the purchaser. The grass (growing) on 
_ this land for the current monsoon has been 

given (sold) for Rs. 10,500. The vendor 
is duly to give credit for that amount to the 
purchaser.” 

The agreement was entered into at the 
beginning of the monsoon and the price 
realised by the monsoon grass-crop, which 
would be reaped probably in September, was 
to be credited to the purchaser against his 


purchase-money, presumably on the 
assumption that he would have come 
into possession by the time the crop 


was reaped. After the conclusion of the 
agreement, the matter .was taken in hand 
on behalf of the plaintiff by Messrs. Little 
& Co. and on behalf of the defendant by 
Messrs. Bicknell Merwanji and Romer. The 
correspondence between these firms of 
Solicitors during the first two months after 
the execution of the agreement shows that 
both the parties believed completion within 
the time stated to be essential; and requisi- 
tions were made by the plaintifi’s Attorneys 
and answered by the defendant’s Attorneys 
upon that basis until the early part of Sep- 
tember when the plaintiff changed his 
Attorneys. A change of front then took 
place on the part of his advisers and it was 
for the first time denied that time was of the 
essence of the contract. Objections which 
had been dropped by Messrs. Little and 


Co. were revived by their successors, Messrs. 
Mulla and Mulla, notwithstanding con- 
stant pressure by the vendor's Solicitors 
and Hmited extensions of time until the 
defendants’ patienca being exhausted the 


-contract was finally cancelled. Thereupon 


the objections which had been persisted in 
were waived and a suit was commenced for . 
specific performance, 

The questions arising are: Whether time 
was originally of the essence of the contract; 
if not, whether it was made so sub- 
sequently; and if it was for either reason 
of the essence of the contract, whether the 
non-completion within the time limited was 
due to the fault of the vendor or of the pur- 
chaser. 

The learned Judge was of opinion that 
under the contract time was not of the essence. 
If, however, that is the correct conclusion, ib 
is difficult to see with what object clause 5 
can have been ‘inserted, which provides that 
if the purchaser does not pay the amount 
within the fixed period of two months from 
the &th of July he shall have no claim to the 
deposit-money, and no claim under the con- 
tract, and the vendor may sell as he pleases 
to any one else. The law in India is contain- 
ed in section 55 of the Contract Act under 
which in order to render a contract voidable 
on failure to perform a particular promise 
at or before a specified time it is necessary 
that an intention should be shown by 
the parties to make time of the essence of 
the contract. It is argued that clause 5 
cannot be relied upon as a real indication 
of the intention of the parties having regard 
to the decisions of Lord Eldon in Seton v. 
Siade (1), and of Lord Romilly in Parkin v. 
Thorold (2). The contract in each of those 
cases contained a clause for forfeiture and 
re-sale on non-performanse of conditions, but 
that clause had no bearing upon the desision 
in either case as the rescinding party was 
the purchaser and the clause in question was 
directed merely to declaring the rights of the 
vendor arising upon the default of the 
purchaser. Where, however, the vendor has 
rescinded the contract, a clause providing 
for forfeiture of the deposit and re-sale or for 


annulment of the contract has had fall effect 
(1) (1802) 7 Ves. 265; 6 R. R. 124; 82 Eng. Rep. 108; 
2 Wh. & T. L. O. (7th Hd.) 475. 
(2) (1852) 16 Beav. 59; 22 L. J. Ch. 170; 16 Jur. 
959: 2 Sim. (N. s.) 1; 96 R. R. 82; 61 Hag. Rep. 693; 
61 Eng. Rep. 239. i 
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given to it, the principle being that a contract 
both at law and in equity must have the 
same meaning. Equity only did not enforce 
a contract where there was certain conduct 
on the part of one party or the other which 
would makeit unjust to enforce the contract 
according to its terms. According to the 
report of Lloyd v. Oollett(3), Lord Eldon 
said: “It is one thing to say, the time is not 
so essential, that in no case in which the 
‘day. has, by any means, been suffered to 
elapse, the Court would relieve against it, 
aud decree performance. The conduct of 
the parties, inevitable accident eto., might 
induce the Court to relieve. But it is a 
different thing to say the appointment of a 
day is to have no effect at'all; and that it is 
not in the power of the parties to contract 
that, if the agreementis not executed at a 
particular time, the parties shall be at liberty 
to rescind.” In Seton v. Slade (1), he said:— 
“There is no authority that has not some 
reference to the conduct of the party in the 
meantime.” The later cases of Hudson v. 
Temple (4) and Barclay v. Messenger (5) are 
authorities in favour of the contention that 
clause5 ofthis contractought to be given effect 
to according to its terms. I am not aware, 
and: the Court has not been informed, where 
the learned Judge obtained his authority for 
the sweeping statement that a clause provid- 
ing that upon non-completion within the 
fixed period, the earnest-money ‘will be 
forfeited and the vendor will be at liberty to 
re-sell has never been considered by the 
Courts as making time as of the essence of 
the contract, | 

Time, then, being, in my opinion, of the 
essence of the contract as ib was originally 
framed, no waiver of that condition has been 
pleaded by the plaintiff. The question, 
therefore, is whether the negotiations follow- 
ing upon the contract with reference to the 
makirg out a marketable title by the 
defendant disclosed any conduct on his 
part which would render it 
able for him to rescind the contract son- 
trary to the wishes of the plaintiff. From 


the commencement of those negotiations, 

(3) (1793) 4 Bro. C. O. 469 at p. 472; 29 Eng, Rep. 
992. 

(4) (1860) 29 Beav. 686; 30 L. J. Ch. 251; 7 Jur. 
(N. s.) 248; 3 L. T. (N. 8.) 495;9 W. R. 243; 181 R. B. 
699, 3 

~- (5) (1874) 43 L. J. Ch. 449; 30 L. T, 350; 22 W. R. 
822. j 


inequit- - 


there had been only two points upon which the 
purchaser’s Solicitors were not immediately 
satisfied. 

The first arose upon the terms of the lease 
which had been granted by Government to 
Motabhai Bhikaji under which the vendor 
claimed title. That lease was a lease for 
reclamation of certain salt marsh lands under 
which the lessee covenanted to completely 
re-claim the lands so as not to allow tide or 
salt-water to enter upon them and to bring 
them under cultivation by a certain 
period and to maintain the reclamation 
for the residue of the term, and that he 
would not assign or underlet the lands, until 
the whole should have been completely 
re-claimed and rendered cultivable, without 
the previous consent in writing of the Thana 
Collector. 


The agreement for sale to the plaintiff 
contained the following recital:— Tha pur- . 
chaser has seen this land and has received 
copies of the lease and of the Oollector’s 
reply and he has satisfied himself thereby’. 
Itis common ground that the Collectors 
reply referred to in the recital was a letter ad- 
dressed by the Oollector of Thana to the 
vendor which was signed on the 13th 
November 1906 in answer to an application 
that the land held by Motabhai might be 
transferred to the vendor. Ib stated (as 
regards the lands the subject of this suit) 
that as the entry of salt-water had been 
stopped according to the terms of the lease 
and paddy grain and grass were grown there- 
on and the same were rendered cultivable, 
there was no objection to the transfer, and the 
applicant Motabhai might arrange with the 
Mamlatdar to have the transfer effected. 


The lease itself bears an endorsement, 
dated the 29th of July 1908, signed by 
the Collector of Thana reciting the application 
of the vendor and that in accordance with 
the order of the 13th November 1906 the 
transfer had been effected to his name, 

Notwithstanding these facts appearing on 
the title-deeds produced by the vendor, the 
purchaser’s Attorneys sent in a requisition that 
the permission of the Collector to the 
proposed argument by the lease should be 
obtained. The vendor’s Attorneys contended 
this was unnecessary and in answer to an- 
other requisition produced receipted bills 
for the Covernment rent or assessment 
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up to date, The purchaser’s Attorneys were 
satisfied by the Ist of September that the 
lands agreed tobe sold were identical with 
those referred to in the Collector’s sanction 
and in the rent-bills, and, as to the question 
of the Collector’s permission to the proposed 
transfer by the vendor, confined themselves to 
further commanications with the Collector 
with ithe result that that officer informed 
them on llth of September that he had no 
objection to the proposed assignment. At 
that time, the defendant had for the 
convenience of the plaintiff, but without 
prejudice, extended the time for completion 
until the 19th of September. 

In my opinion, the purchaser was never 
in a position to contend that the sanction of 
the Collector was necessary and the 
attitude taken up after the change of 
Attorneys that completion must be delayed 
until the Oollestor had certified that all 
conditions of the lease had been complied 
“with had no justification in face of the 
proof produced of payment of rent up to 
date; see Bridges v. Longman (6); Attorney 
General of Victoria v. John Hitershank (7) 
and Davenport v. Queen-Empress (8). 


The only other point as to which the 
purchaser’s Attorneys were not immediately 
satisfied was with regard to the devolution 
of the interest of one Mangalji Ishwarbhai, 
who had been a co-mortgagee with the 
defendant of the interest of Motabhai. 
Motabhai had mortgaged his interest under 
the lease to the defendant and three Hindus 
who contributed part of the mortgage-money 
on joint-account. The Hindus represented, 
as appears from the recitals in the title- 
deeds, the firms of Motichand Khetsey and 
Raochand Oojamchand. Mangalji Ishwar- 
bhai and Hathibhai Ishwarbhai represented 
Motichand Khetsey, and Nagindas Lalloobhai, 
Raochand Oojamchand. Mangalji died in 
1904 and a conveyance of the equity of 
redemption by the mortgagor, on the 28th 
of October 1908, had been taken by the 
defendant by Nagindas lLalloobhai as 
representing his firm of Raochkand 
Oojamchand and by Chimanlal Mangalji 
and Hathibhai Ishwarbhai as represeuting 
the firm of Motichand Khetsey. 


(6)(1857)24 Beav. 27; 116 R.R. 14; 53 Eng. Rep. 267. 


(7) (1875) 6 P.O. 354; 44 L.J.P. C. 65; 24 W. R. 327. 


(8) (1877) 3 App. Oas. 115; 47L. J. P. O. 8; 27 L. 
T. 727. 


In that document and in another document | 
of even date, whereby the defendant became 
sole owner of ths property by buying out 
his co-owners, were recitals stating that 
Chimanlal was the only heir of Mangalji. 
With reference to these recitals, the 
plaintiff's Attorneys required evidence of the 
death of Mangalji and as to who were 


his next-of-kin and that his son 
Chimanlal had power and authority to 
sign the deed of the 28th October 


1903 and give a good receipt for the 
consideration binding on all members of 
the family. The defendant’s Attorneys’ 
reply on the Ist of September {1911 
was that the vendor was well acquainted 
with the deceased and knew the recital to 
be correct buthe could not produce any 
other evidence. 

There the matter rested tillthe 16th of 
September when the plaintiff's new Atiorneys 
took up the requisition again. The 
defendant’s Attorneys adhered to their 
original position throughout in spite of 
frequent letters from the plaintiff’s attorneys 
and finally when the latter realised that 
the defendant’s patience was exhausted the 
requisition was dropped. 

It appears to me that the attitude of 
the plaintiff's new Attorneys was in this 
matter also quite unreasonable. The deeds 
of the 28th of October had been executed 
in Bombay by a constituted Attorney of 
Chimanlal and MHathibhai who was a 
resident of Bombay and in the presence 
of a Bombay Pleader. The recitals in 
the deeds indicated that the interest 
acquired and surrendered to the defendant 
by Chimanlal and MHathibhai was the 
interest ofa firm of which one at least of. 
the original partners Hathibhai was a 
party to the deeds. 

There is nothing in the correspondence 
to show that inquiries in Bombay had 
suggested doubts as to correctness of 
the recitals or of the defendant’s assurances, 
After the lst of September 1911, the 
subject was not again referred to by Little 
and Co as long as they acted for the 
purchaser. On the 5th of September, they 
wrote that the assignment from the vendor 
was being prepared and when ready 
would be sent for approval, and on the 
6th the vendor’s Attorneys wrote in reply:— 
“We take it that yourclient accepts our 
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client’s title’. This appears to me to be 
the correct conclusion, for the purchaser’s 
Attorneys had written to the Collector on the 
Ist September as follows: — 

“Frem your silence we, gather that the. 
Government have no objection to the assign- 
ment from Mr. Buarjorji Dhunjibhoy con- 
tractor to our above named client of the 
land under Survey Nos. 835, 836, 934 and 
942, leased by the Secretary fof State for 
India and referred to in the said letter 
of 26th July last and that sanction is not 
necessary. Upon that supposition, our client 
will after the 7th instant complete the 
purchase, which please note. ” 

And although the Collector had replied in 
a non-committal manner on the 4th as 
follows:— : 

“With reference to your letter No. 9037/11 
of the Ist September 1911, on behalf of your 
client, Mr. Jamshed Khodaram Irani, regard- 
ing the assignment of leasehold lands in the 
Mahim Talaka, I have the honour to inform 
you that your previous applications are under 
inquiry and areply will be given to you on 
receipt of the Mamlatdar’s report. If in 
the meantime, your client makes the assign- 
ment without the Oollector’s permission he 
does it at his own risk,” 

Messrs. Little & Co. put the assignment 
in hand. 

The truth seems to me to be that the 
plaintiff had not even on the 19th of 
September money to complete the contract 
according to its terms. 

Having arranged to make up the price as 
to Rs. 80,000 by the transfer of his Parbha- 
devi property to the defendant, he was 
still in want of money and suggested on the 
22nd of September that for the balance the 
defendant should finance him by taking a 
mortgage upon certain terms. There are 
various other indications.in the correspondence 
that the defendant’s real difficulty was in 
finding money to complete his contract. 

In my opinion, the defendant was in no 
way to blame and was justified ic putting an 
end to the contract under the circumstanses. 

The defendant is entitled to retain the 
deposit of Rs. 4,000: see Howe v. Smith (9) 
and Bishen Ohand v. Radha Kishan Das (10). 


INDIAN 


(9) (1884) 27 Ch. D. 89; 53 I. J. Ch. 1055; 50 L. T. 
573; 32 W. R. 802; 48 J. P. 773. à 
(10) 19 A. 489; A. W. N. (1897) 123. 


OASES, 473 

We reverse thə decree of the lower 
Court and dismiss the suit with costs 
throughout. 

Decree reversed. 

Attorneys for the Appellant: Messrs. 
Bicknell, Merwanji, Romer & Oo. 

Attorneys for the Respondent: Messrs. 


Mulla and Mulla, 


PUNJAB CHIEF COURT. 
Frasr Civiu ArreaL No. 743 or 1910. 
May 7, 1912. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
CHUNI LAL AND OTHERS—-PLAINTIFHg—- 
APPRLLANTS 
versus 
BELI RAM AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Appeal—Mortgage—Redemption suit—Valuation of 
suit—Course of appeal—Appeal filed in Chief Court 
may be treated as transferred from Divisional Court. 

The plaintiff sued for redemption of mortgaged 
property on payment of Rs. 3,494. The Court 
directed redemption on payment of Rs. 6,987: 

Held, that as the value of the suit was less than 
Rs, 5,000, and the course of appeal was determined 
by the value of the claim as brought and not by 
decision on the claim, therefore, the appeal from 
the decree lay tothe Divisional Court and not to 
the Chief Court. 

Muhammad Khan v. Ashak Muhammad Rhan, 106 
P. R. 1895 (F. B.), followed. 

Where in such a case an appeal has been filed in 
the Chief Court, it may be entertained as transferred 
from the Divisional Court. 

First appeal from the order of the Sub. 
ordinate Judge, Ist Class, Jullundur, dated 
the 29th April 1910, decreeing the claim 
on payment of Ra, 6,987. 

Rai Bahadur Lala Sukh Dial, for the 
Appellants. 

Rai Sabib Pandit Sheo Narain, for the 
Respondents. 


JUDGMENT.—This was a suit for re- 
demption on payment of Rs, 3,404, 

The first Court decreed redemption on 
payment of Rs. 6,987 and plaintiffs have 
filed an appeal in this Court. 

The value ot the suit was less than 
Rs. 5,000 and the course of the appeal ig 
determined by the value of the claim ag 
brought- and not by the decision on the 
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claim, see Muhammad Khan v. 
Muhammad Khan (1). 

The memorandum of appeal is, therefore, 
returned for presentation in the Divisional 
Court with the costs to Pandit Sheo 
Narain’s clients. 

We note that all the respondents have 
not been served and, therefore, the appeal 
could not have been heard to-day. Had 
it been possible to hear it, we might have 
acceded to appellants’ Counsel’s request to 
transfer it for hearing to this Court, but 
under the circumstances, we see no sufficient 
reason for this course. 

Counsel’s fee Rs. 50. 


Ashak 


Appeal returned, 
(1) 106 P. R. 1895 (F. B.). 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Arrear No, 270 or 1911. 
March 18, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. ©. 
PATISHAR AND OTHERS— Pr,AINTIFFS— 
APPELLANTS 
VETSUS 
CHEDDI AND orarrs—Derenpanrs— 
RESPONDENTS. 

Pre-emption—Oudh Laws Act (XVIII of 1876), s. 9, 
cl, (1)—Birt, not sub-division of a tenwre—Birtdars, 
not co-sharers of sub-division of a tenure—Tenure, ine 
terpretation of. 

Birtdars holding on behalf of pukhtadars and having 
no right of pre-emption in case of a sale of proprie- 
tary or under-proprietary rights, except as members of 
the village commanity, are in no sense co-sharers 
of a sub-division of a tenure. 

The tenure referred to in section 9, clause frst, of 
Act XVIII of 1876, is the proprietary or under-pro- 
prietary tenure in which the property sold may be 
comprised, and the sub-division thereof would be a 
patti or thok or other defined part made by the divi- 
sion of that tenure, No person, who is not a co- 
sharer in a part or sub-division of the tenure, in 
which the land sold is included, has a right to pre- 
emption under that clause, 

Appeal against an order of the District 
Judge of Fyzabad, dated 25th April 1911, 
upholding that of the Additional Munsif, 
Fyzabad, dated 15th February 1911. 

Mr. J. K. Banerjee, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption’ brought by the 
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plaintiffseappellants in respect of certain 
birt land sold by defendants Nos. 1 and 2 
to defendant No. 3. The defence was that 
the plaintiffs had no right to sue and. 
were not entitled to pre-emption as against 
the defendant vendee, who was an under- 
proprietor anda bzrt-holder in the village, 
in which the land sold was situated. The 
Courts below held that the rights of the 
plaintiffs and’ the defendant-vendee were 
equal inasmuch as both of them were 
members of the village community and 
decided the case by casting lots in favour 
of the defendant.} 

Tn appeal, it is contended on behalf of 
the plaintiffs that they had a superior and 
preferential right as against the defendant- 
vendee by reason of their having been 
co-sharers in the same sub-division of the 
tenure with the vendors. 

It is not, however, disputed that the 
land sold was situated in the Talugdardz 
mahal of the Khapradih Estate and was 
for the purpose of under-proprietary rights 
divided into four mahals as described in 
the sale-deed in suit, one of which was 
held by the defendant No.3 as a pukhtadar, 
The other mahals evidently belonged to the 
other under-proprietors. The plaintiffs, as 
well as the defendants vendors, held some 
birt land in each of those mahals under a 
joint decree obtained by them or their 
ancestors at the first Regular Settlement 
against the pukhiadars; and they paid rent 
to the latter and not to the superior 
proprietor. The defendant vendee also holds 
some birt land in two of the mahols, It 
is obvious, therefore, that the plaintiffs and 
the defendants vendors were biridars hold- 
ing on behalf of the under-proprietors. 
They were not co-sharers either of the 
superior proprietor or of the under-pro- 
prietors, and had no right of pre-emption 
in case of a sale of proprietary or under- 
proprietary rights except as members of 
the village community. The tenure referred 
to in section 9, clause (1), of Act XVIII 
of 1876 is the proprietary or under. pro- 
prietary tenure in which the property sold 
may be comprised, and the sub-division 
thereof would be a patti or thok or other 
defined part made by the division of that 
tenure; no person, who is not a co-sharer 
ina part or sub-division of the tenure in 
which the land sold is included, has a. 
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right.to pre-empt under that clause. The 
plaintiffs and the vendors had, according 
to the finding of the Court below, divided 
their respective shares of the bri land held 
separate plots of land in each under-pro- 
prietary mahal on behalf the pukhtadars, 
They were in no sense co-sharers of a 
sub-division of a tenure, h 

The appeal fails and is accordingly dis- 
missed with costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Ssconp Civin Appean No. 1848 or 1912. 
May 4, 1913. 
Present:—Mr. Justice Agnew. 
SHEOJI AND OTAERS— DEFANDANT3I— 
APPELLANTS 
versus 


FAJAR ALI KHAN—Puratntisr, NIAZ 
MUHAMMAD—Derenpant— RESPONDENTS. 


Custom—Alienation by sonless male proprietor ~ 
Locus standi of reversioner to contest alienation— 
Burden of proof—Preswmption in favour of alienation 
—Rohtak District —Limitation Act (IX of 1908), Sch. I, 
Art. 10~—Pre-emption suit—Land in possession of 
tenant, whether capabve of physical possession. 

In the Rohtak District, the burden of proving that 
a reversioner is competent to contest an aliena- 
tion of ancestral property made by a sonless 
male proprietor, lies on the reversioner except when 
it is challenged on the ground that it was made for 
immoral purposes. 

Telu v. Chuni, 20 Ind. Cas. 373; 231 P. L. R. 1913; 
147 P. W. R. 1918, conourred 

A sale-deed was registered on the 16th Septem- 
ber 1909 and a suit for pre-emption was filed on 
the 8th July 1911. A portion of the land sold was 
in the possession of tenants at the time of sale: 

Held, that under clause 2 Article 10 of the Schedule 
of the Limitation Act, the suit was barred by limita- 
tion. 

Ghulam Mustafa v, Sahab-ud.din Khan, 49 P. R 
1908; 63 P. L. R. 1908; 1 P. W. R, 1908, followed. 

Kaunsilla Kunwar v. Gopal Parshad, 28 A. 424; 
A, W. N. (1906) 73; 3 A. L. J. 191, not followed. 


Second appeal from the decree of the 
Additional Divisional Judge of the Hissar 
Division at Delhi, dated the 21st August 1912, 
varying that of the Subordinate Judge, Ist 
Class, Rohtak, dated the 21st November 
1911, dismissing the claim. 

Lala Rama Nand, for the Appellants. 

Lala Dharm Das Suri, for the Plaintiff. 
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» JUDGMENT.—This is a claim by the 
plaintiff-respondent for possession of land 
sold by a proprietor in the Rohtak District 
to the defendants-appellants, Sheoji and 
others on 16th September 1909, for Rs. 420 
on two grounds (1) as reversionary heir 
of the vendor, (2) by way of pre-emption. 

The lower Courts have found as regards 
the first that in the Rohtak District, the 
presumption is that proprietors of ancestral 
land havea power of alienation restricted 
only by grounds valid under Hindu Law, 
such as, that alienation must not be for 
immoral purposes, and as regards the second 
the lower Appellate Court has decided that 
the claim for pre-emption is not barred 
by time. 

As regards the first of these findings, 
I have only to express my concurrence in 
the judgment of Seott-Smith, Judge, in 
the case of Telu v. Ohunt (1). In that judg- 
ment and in the authorities quoted, the 
position of a landed proprietor under 
Customary Law in the Rohtak District 
is fully examined and I have nothing to 
add. 


On the point of limitation:—The suit 
was filed on Sth July 1911, and the sale. 
deed was registered on 16th September 
1909. Jt is not denied in this appeal that 
at the time of the sale the land was under 
cultivation of one Data Ram, tenant, or at 
least, as appears from the judgment of 
the learned Divisional Judge, that the 
major portion thereof was so cultivated. 
That being so, limitation is governed by 
clause 2 of Article 10 of the second 
Schedule to the Limitation Act, Ghulam 
Mustf2 v. Shahab-ud-din Khan (2). No- 
thing can be clearer than that Article 10 
applies to sales of all kinds of property 
which are made by registered deed and 
of which the subject-matter does not admit 
of physical possession. No doubt, in 
Kaunsilla Kunwar v. Gopal Parshad (3), 
the Judges held that the term ‘physical 
possession’ as used in Article 10 of the 
second Schedule to the Indian Limitation 
Act, 1877, cannot apply to property which 
is in the possession of tenants, and that 


(1) 20 Ind. Cas. 373; 231 P. L. R. 1913; 147 P. W. 
R. 1913. 

(2) 49 P. R. 1908; 1 P. W. R. 1908; 63 P. 
L. R. 1908. 

(3) 28 A. 424; A. W. N. (1906) 73; 3 A. L. J. 191, 
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to a suit for pre-emption of such property 
Article 120 applies. But this raling was 
fully considered by the Full Bench of this 
Court, in Ghulam Mustfa v. .Shahab-ud-din 
Khan (2), and waa not followed although 
the learned Judges do not specifically dis- 
sent from its conclusion as to the Article 
applicable in that particular case. Limita- 
tion in this case, therefore, began to run 
against the pre-emptor from the date of 
registration of the sale-deed, and as that 
was more than one year before suit, the 
claim is clearly barred by limitation. 

I accordingly accept Appeal No. 1848 of 
1912 lodged by the vendee-appellant, with 
costs and dismiss the plaintiff-respondent’s 
suit with costs throughont, 


The appeal No. 1936 of 1912, lodged by 
the pre-emptor-appellant on the point of 
the capacity of the vendor to alienate with- 
out regard to the claims of reversioners, is 
dismissed with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civiu JURISDIOTION Suir No. 943 
or 1911. 
February 25, 1913. 
Present:—Mr. Justice Beaman. 
HARI DAS VELJI--Puaintire — 
rersus 
VELJI CHATURBHUJ—Deranpant— 
Hindu Law~—Joint family—Character of family pro. 
perty determined by intention expressed in conduct— 
Joint family fund established—All subsequent contri- 
butions partake of its characler— Quantum of contribu- 
tion immaterial , 
Members of a joint Hindu family may, by their 
intention, expressed in conduct,. impress upon any 
property, of which they may be possessed, the cha- 
racter of joint family property. Once the family 
chest is started and there is a distinct family fund, 
any contribution or addition to it instantly partakes 
of its character and thereafter cannot be separated 
and given a character of its own. The quantum of 
contribution made by the several members is en- 
tirely immaterial, 


Mr. Kanga with him Mr. Wadia, for the 
Plaintiff. 

Mr. Gupte with him Mr. Ohitre, for Defen- 
dant No, 1. | 

Mr, Mirza with him Mr. Talyar Khan, for 
Defendant No, 2,. 
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JUDGMENT.—Thia is a suit for partition 
by one Haridas Velji against-his father, Velji 
Chatarbhooj, and his elder brother, Jugjivan 
Velji. The eldest son of Velji, Popat, exe- 
cuted a release to his father in the year 1905, 
and has, therefore, withdrawn from all 
participation in the joint family estate. 

It is contended on behalf of defendant 
Juagjivan that all the property, of which he 
is possessed, is his self-acquisition. 

The family comes from Jamnagar in 
Kathiawar, and the plaintiff alleges that 
there is some joint ancestral immoveable 
property there. Such property cannot be 
made the subject of a partition suit in this 
Court. 

The plaintiff’s claim here is limited to a sum 
of money alleged to be standing to the credit 
of his elder brother, Jugjivan, in the books of 
9 partnership known as Kalidas Nathu; and it 
isto that property that I must confine my 
attention. 

The evidence in the case consists, for the 
plaintiff, of his own and his elder brother 
Popat’s testimony. On the other side, 
there are the ‘depositions of the father, 
Velji, and the defendant, Jugjivan. The 8rd 


_witness examined for the defendant, the 


Mehta, need not be considered. He speaks 
merely to making certain entries in the 
accounts of the firm of Kalidas Nathu, which 
are not disputed, except in one respect, 
namely, the time at which they were made. 
That point might have some bearing 
upon the general character of the defendants, 
but, apart from that, is of little importance. 
Thus, it will be seen that the evidence, upon 
which the Court has to base its decision, 
comes wholly from the members of the. fami- 
ly. The family is split up by a religious 
difference of opinion, and there can, L think, 
be little doubt but that this litigation has 
been instigated and actually set on foot 
by the plaintiff's eldest brother, Popat, to 
harass his father and younger brother, 
Jugjivan. I am unable to attach much 
importance to the oral evidence on either side, 
I certainly should not be disposed to believe 
either Popat or Haridas; but bad though 1 
thought their evidence was, I was forced 
to the conclusion that that of the defendant, 
Jugjivan, and his father was considerably 
worse. Fortunately, however, out of the 
accumulation of falsehoods, which these 
witnesses have offered to the Court, certain 
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facts, which can hardly be disputed, do 
emerge. In the first place, it is clear beyond 
doubt that the family, consisting of Velji and 
his two sons, Jugjivan and Haridas, is a joint 
Hindu family. The eldest son Popat, as I 
say, actually signed a release to his father, 
Velji, in the year 1905. Velji has sworn 
that the family was separate long boefuie 
that, but that is manifestly untrue. It 
is absurd to suppose that had the family 
been separate, the father ‘would have 
taken the trouble to accept such a release 
as Exhibit A from his eldest son; and the 
father goeson to say that he also took 
a release later from his son, Jugjivan. 
This is only one of many transparent 
falsehoods with which the evidence of Velji 
is studded. On the other hand, the story 
told by Popat and Haridas of the negotiations, 
which are supposed to have gone on in 
Jamnagarand Bombay and finally on the 
platform of the Railway station at Dadar, is 
as plainly false. I cannot believe either 
Popat or Haridas upon this point. With 
witnesses of this kind to deal with, therefore, 
the Court is plainly confronted with an 
initial difficulty, because so far as the 
relations of the family while living in 
Bombay from the Sambat 1949 up to Popat’s 
separation in 1962 are materials, it is almost 
impossible to say with any degree of 
certainty what those relations were. It is, 
however, common ground that certain 
immoveable property in Jamnagar descended 
to Velji Chaturbhooj and that ancestral pro- 
perty would be joint ancestral property 
between himself and his three sons. It is 
clear that no partition of that property has 


- been effected. All that has been done is 


that the eldest son has renounced all rights 
to that and to any other joint family pro- 
perty, of which the family, as a family, 
may now be possessed. He was actuated 
doubtless by prudential considerations. This 
joint ancestral family property cannot be 
regarded as a very valuable nucleus 
for the purpose of introducing that doctrine. 
Velji’s evidence (and he may possibly 
be speaking the truth here) is that 
the house-property came to him heavily 
incumbered and at most was of con- 
siderably less value than the share of his 
father’s debts with which it was burdened. 
The plaintiff, however, here does not rely 
much upon the doctrine of nucleus, 
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His contention is that whether the joint 
family possessed property or not, when the 
father and his sons came to Bombay, their 
acquisitions from that time onwards were 
thrown into a common fund and deliberately 
and intentionally treated by all the members 
of the family thereafter as joint family 
property. It is, of course, clearly established 
that members of a joint Hindu family may, 
by their intention expressed in conduct, 
impress upon any property, of which they 
may be possessed, the character of joint family 
property. So that in cases of this kind, the 
question tobe answered, always a question 
I think of considerable difficulty, is: What 
was the intention as expressed in conduct of 
the member, who, admittedly having himself 
earned the greater portion of the fund 
claimed as joint family property, resista that 
claim upon the ground that it was, and is, 
his self-acquisitionP? In answering that ques- 
tion, the intention of the member, who claims 
to have acquired the property for himself in 
his dealings with it is of paramount import- 
ance, but there are other considerations which 
cannot be neglected, for although it might 
have been the intention of a member of the 
family, who has earned, let us say, 
Rs. 5,000 by his own exertions, to throw that 
into the family chest, it might not be his 
intention assuming that he continued to earn 
and had in fact earned another Rs. 10,000, 
to dispose of it in the same manner, Yet 
although his intention in respect of the 
latter acquisitions might be emphatically 
affirmed, and reasonably be inferred, to be such 
as he has stated, if notwithstanding he had in 
fact mixed up the later with the earlier sum, 
then, apon the principle, which I think I ex- 
pressed in my judgment in the case of Ohabildas 
v. Ramdas (1), the whole fund would be 
partible and have the character impressed 
upon the Rs. 5,000 of its origin. In all 
eases of the kind, a member of joint Hindu 
family, desirous of retaining his self-acquisi- 
tions for himself, ought to be very careful to 
keep them entirely apart from any portion 
of the joint family funds, for once intermixed 
they can, in my opinion, be no more after 
wards separated than particular drops in a 
givenqantity of water can be afterwards 
separated again and given a different character 
as distinguished from the character of the 


(1) 3 Ind. Cas, 257; 11 Bom, L, R 606, 
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whole. In all these cases, what appears to me 
to happen is very much like what would 
happen on dropping a pinch of some 
colouring chemical into, let us say, a cistern 
of water, The whole water is tinged with 
the resultant hue, and from that moment ib 
becomes quite impossible to say this or that. 
fraction of it was not intended to be so 
coloured, In like manner, once the family 
chest is started and thera isa distinct family 
fund, any contribution or addition to it 
instantly partakes of its character avd there- 
after cannot be again separated and given a 
character of its own. It is upon this principle 
that I think the present case will have to be 
decided. 

Now, the facts, which, I began by saying, 
emerged with sufficient clearness from the 
very unsatisfactory oral evidence, eked out by 
a certain amount of documentary evidence, 
are these. The family being joint, with a 
joint ancestral family estate, the father 
first came to Bombay in Sambat 1949. Here 
he plied his trade as a diamond-setter. 
Next came his second son Jugyjivan, the 
defendant No. 2, at that time a minor. 
At a somewhat later period, Popat 
followed. Popat, like his father, was a 
diamond-setter and practised that art in 
Bombay. Jugjivan was first, at the early 
age, of about fifteen, apprenticed to owe 
Gagoo Damji to learn the business of a 
goldsmith. His earnings at that time were 
very small, At about seventeen years of 
age he worked for the firm of Jeram 
Odhayji at a somewhat larger salary, and 
later on, he started a small business of 
his own with one Kallianji Nathu. The 
father returned to Cutch comparatively early 
in the story of the family as residents of 
Bombay. Daring the early days of 
Jugjivan’s career, Popat, the elder brother, 
was doubtless earning considerably more than 
Jugjivan. By degrees, other members of 
the family, a sister and the younger brother, 
Haridas, alao came to live in Bombay ; and 
there can, Ithink, be no doubt but that 
the brothers, when in Bombay together, 
always did live together; and when the 
sister or any other female member of the 
family happened to be with them they took 
their meals at home and thus lived together 
jointly in food, worship and estate; not that 
much insistence need be placed on worship 
in this family because itis over a religious 
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difference, as I said before, that the family 
has fallen ont. Butthere can be no doubt 
that they did live and eat together whenever 
cooking was possible at home. At other 
times the brothers appear to have frequented 
the same eating house, but their bills were 
made out to each of them separatély. This 
is not very important, exceptin one connec- 
tion. It is contended on behalf of the plaintiff, 
with reference to what I call the doctrine 
of derivation, that dugjivan’s ` subsequent 
prosperity in the business of Kalidas Nathu 
is fairly traceable tothe fact that/his elder 
brother boarded and lodged him as long as 
they were in Bombay together and so let him 
accumulate his earnings in that firm to his 
own credit, Those earnings were the starting 
point of the fund, which the plaintiff Haridas 
now sesks to have partitioned as joint family 
property. Taking up Jugjivan’s history at 
the point I left it, it is enough to say that the 
firm of Kallianji Nathu was very short-lived; 
and both the brothers, Popat’ and Jugijivan, 
left Bombay within about six months of that 
business being started. Plagne had broken 
out and they, in common with thousands 
of others, returned to their native place. 
It was originally the plaintifi’s case that 
this firm, like the other two small shops, 
started by Velji when he first came to 
Bombay, was really Velji’s and a part 
of the joint family estate. I think, however, 
that upon this point the defendant No. 2 
is entitled to be believed. I have no doubt 
that that particular business was of his 
own making and had nothing to do with 
his father Velji. No profits, however, appear 
to have resulted from it. After a sbort 
absence, the plague abating, Jugjivan first 
returned to Bombay and began his connection 
with the firm of Kalidas Nathu, He was 
shortly afterwards followed by his elder 
brother, Popat. In Sambat 1958, Jugjivan 
was employed at a good wage in the firm 
of Kalidas Nathu. In Sambat 1960, he 
became a partner in it, and from that 
time onwards the account to his credit 
appears to have steadily increased. In 
Sambat 1962, or 1905, a sum of some 
Rs. 2,009, nominally at any rate, belonged 
to Jugjivan in the firm of Kalidas "Nathu. 
This was the year in which Popat severed 
his connection with the family. He relin. 
quished. all claims not only to the family 
property in Cutch but upon any other 
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moneys of which the joint family members 
might be possessed elsewhere. It has been 
explained that the reason for this was 
that he had been twice married at the 
family expense and that .in the existing 
circumstances of the joint family property, 
he only acted fairly and reasonably in 
renouncing all claims to share further iu 
it. The truth probably is that he thought 
that the debts would be at least equivalent to 
any share he may obtain on partition. . What 
has actually happened is that, no doubt, 
owing chiefly to the assistance given by 
Jugjivan, the father, Velji, has redeemed 
the mortgaged houses in Jamnagar and now 
claims them as ‘his own self-acquisition, 
That fact may supply a motive for his 
attitude in this case. It is to his interest, 
as it is to the interest of Jugjivan, to 
insist that in respect of the properties in 
their respective possession no other member 
of the family has any -right to participate 
in them. However that may be, we find 
that in Sambat 1962 the elder brother 
Popat has ceased to be a member of the 
family and the younger brother Haridas 
is learning his trade in the firm of Kalidas 
Nathu. Jugjivan has been a partner in that 
firm for two years. The books of the firm 
_show (and Jugjivan himself cannot deny 
this) that Haridas very soon earned a 
small salary. This salary appears to have 
commenced at about Rs. 12 a month and 
was raised, according to the last entry in 
the books, to Rs. 225 a month, This salary 
is credited in the books of Jugjivan. Two 
of the entries are somewhat curiously worded, 
having regard to their place in the books 
of the firm of Kalidas Nathu & Oo. In 
both these entries, unlike all the others, 
it is particularly stated that the salary 
of Haridas is credited to Jugjivan for the 
maintenance of Haridas. This explanatory 
statement is not to be found in any of 
the other entries. Compare Exhibits O. 4, 
5, 9 and 10. The defendants’ case has 
always been that these entries were made 
under a distinct arrangement come to between 
himself and Haridas, namely, that he would 
maintain Haridas on condition that Haridas 
would give him all the salary he earned 
in the firm. There is certainly no antecedent 
improbability in such an arrangement having 
been made. Haridas himself says that his 
present expenses are Rs, 22 a month ex- 
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clusive of rent; so that taking his salary 
at the highest there would have been no 
surplus for himself, and taking it over all 
the period, from the date of his apprentice- 
ship to the date of his leaving the firm 
in 1910, it is clear that Jugjivan could not 
have made any profit for himself out of 
the transaction, Nevertheless it is upon 
this part of the case that I think the 
defence is wrecked. Itis clear that if two 
members of a joint Hindu family are living 
together and one of them eredits the earnings 
of the other in a fund which he always 
claims to have been his self-acquisition, he 
is confronted with the insuperable difficulty 
I have pointed ont in an earlier part of 
this judgment. It is true that if the accounts 
were kept entirely apart from the first, 
that difficulty might not arise, but once 
it has arisen I have never been able to see 
in what manner it can logically be surmount- 
ed, And again we must go back to some 
less direct considerations. Thus, assuming 
that the family were joint and assuming 
for the sake of this argument that Jugjivan 
was the managing member of it in Bombay, 
it would be his duty to provide for the 
expenses of the other members living jointly 
with him, and if he provided for those 
expenses out of any common family fund, not- 
withstanding that he himself had up to 
that time contributed the whole of it, then 
it would be very hard to say that he had 
not deliberately impressed upon that fund 
the character of joint family property, and 
that is in reality what Jugjivan has done 
in this case by these book entries. Excluding 
the last two, which I think have certainly 
been prepared for the purposes of this 
case, all they. show on the face of them 
is that the earnings of the younger brother 


- were carried over to and incorporated with 


the earnings of the elder. In applying the 
principle I have stated, the quantum of 
contribution is, in my opinion, entirely 
immaterial, But there are other. points in 
the manner in which this fund has been 
dealt with, which also require consideration 
in much the same logical relation. Thus, 
there are the wages of payments due to 
Jugjivan before he became a partner in 
the firm. These were allowed to ac- 
cumulate to his credit, and this, I think, 
only because the actual expenses of hig 
living were being at the time defrayed by 
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Popat, the elder brother, on the under- 
standing that the family was a joint family. 
The savings allowed to accumulate might 
or might not be proveable afterwards to 
have been self-acquisitions, But on a 
correct anaylsis, I think, they would have 
to be set off against the corresponding 
outlay from the family fand which made 
the accumulations possible. “So that from 
the first they too might be thought to 
have the impress of joint family property. 

Then, there is the item of Rs. 500 brought 
into the firm when Jugjivan became a part- 
ner in Sambat 1960 (Exhibit B). Here the 
plaintiff insists upon the language of the 
entry. Itis stated that the money was 
brought in from the house, or * * * ¥, 
The defendant would explain that by 
saying that if means no more than that 
he brought the money into the firm 
from his private dwelling. The plaintiff, on 
the other hand, contends that it can only mean 
that the money was contributed from the 
family house meaning the family fand. And 
that I, think, is certainly the more natural 
construction of the two. Now there can be 
no question that if that sam of Rs. 500, 
upon which the resultant fund in dispute was 
principally founded, was really joint family 
money, then the whole of the fund growing 
thereout could never be divested of thai 
character. 

Other considerations, all pointing the 
same way, are the undeniable fact that all 
the family expenses from the marriage of 
Popat to the time when this dispute became 
acute appear to have been consistently paid 
out of this fund standing in the sole nama 
of Jugjivan in the books of Kalidas Natha. 
Taking the two items only of the sum of 
Rs. 2,000 paid for the second marriage of the 
eldest son, Popat, in 1960 and Rs. 1,700 or so 
on the marriage of the present plaintiff 
Haridas, it is clear that expenditure of that 
kind ought to have been made, if it could 
have been made, from a common family fond. 
I believe that in fact it was. Perceiving the 
damaging character of such a fact, the defend- 
ant No. 2 in collusion with his father has 
now invented the transparently false and 
absurd story of the two loans evidenced by 
the two khatas, Exhibits 6 and 8, in this case, 
Jugjivan’s evidence upou the firat of these 
khatas needs only to be read to reveal its 
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utter absurdity. Not only seven years after 
what these witnesses now declare to have 
been, a loan was made, does the lender take 
the trouble of asking an acknowledgment 
from the borrower, but he asks ib abont the 
very same day as he asked for a similar 
acknowledgment of a later loan of Rs. 1,700 
alleged to have been made to meet the marri- 
age expenses of Haridas. The whole of thig 
part of the defendant's case is utterly false 
and supported by false documents. But the 
defendant No, 2 himself does not deny that 
he paid other family expenses such as the 
costs of pilgrimages, which would naturally 
be paid out of common family funds. 

Having regard to all these facts, I think 
the conclusion is almost forced and inevitable 
that whatever Jugjivan may now wish to 
say, about this fund from the first and 
during the period of its growth, he did 
intend to, and did in fact, treat itas joint 
family property and thereby indelibly 
imprint upon it that character. -This con- 
clusion in this particular case is very dis- 
tasteful to me because [ cannot see that the 
younger brother Haridas has, apart from the 
technicality of the Hindu Law, any moral 
claim whatever to share in this property. 
But while that might be so in this case, it | 
would be just as easy to putother cases, in 
which any departure from the same principle 
would involve conclusions equally distasteful 
and seemingly unjust. It appears to me 
that the particular fund, of which partition 
is claimed in this suit, is shown to be joint 
family property, although | have no doubt 
that its accumulation has been dne almost 
exclusively to the skill and industry of 
Jugjivan. As joint family property it is 
liable to partition. I assume for the pur- 
poses of this judgment that the fand can be 
ascertained without the need of dissolving 
the partnership of Kalidas Nathu or taking 
any partnership accounts between Jugijivan 
and the other’ partners in that firm. Bat 
if that cannot be done, I should not be 
able to say with confidence that a suit for a 
partition of this kind could properly be 
decreed. Iam told that the amount liable 
to partition is a definite and ascertainable 
sum which can be withdrawn without in any 
way affecting the partnership rights of the 
partners in Kalidas Nathu & Co. If that is 
so, then I think that the plaintiff’s claim to 
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partition of so much, and so much only ought 
to be decreed. 

There must be a reference to the Commis- 
sioner to ascertain the amount of the fund in 
the hands of Jugjivan Velji to be partitioned 
between himself, his father, and the plaintiff, 
Haridas. 

Attorneys for the Plaintiff: Messrs. Matu- 
bhai, Jamietram and Madan. 

Attorneys for the Defendant: Messrs, Ohite 
nis, Motilal and Kanga. 


PUNJAB CHIEF COURT. 
Srconp Civic Appgeat No. 54 or 1911, 
January 16, 1913. 

Present:—Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
KARM DIN—Prarntips —APPELLANT 
versus 
KHATTAR AND OTHERS— DEFENDANTS — 
RESPONDENTS, 

Custom- Qift—Nangial Rajputs of Rawalpindi 
Tahsil—Sonless proprietor gifting whole ancestral 
property to son-in-law (also a collateral) in presence of 
first cousin—Gift valid. 

According to the custom obtaining amongst Nan. 
gial Rajputs of the Rawalpindi Tahsil, it is competent 
to a sonless proprietor to make a gift of the whole of 
his ancestral property to his son-in-law (who is also a 
collateral) in the presence of a first cousin of the 
donor. 

Hassan Ali v. Bahadur, 32 P. R. 1898 and Ahmad v. 
Jahana, 52 P. R. 1905; 133 P. L. R. 1905, referred to. 


Second appeal from the decree of the 
Divisional Judge of the Rawalpindi Division, 
dated the 29th Jane 1910, confirming that 
of the Munsif, Ist Class, Rawalpindi, dated 
the 25th January 1910, dismissing the 
claim. 

Bhagat Gobind Das, for the Appellant. 

Mr. J. O. Vaughan, for the Respondents. 

JUDGMENT.—The sole ground upon 
which this petition for revision was admit- 
ted, under section 70 (7) (b) of the Panjab 
Courts Act (as unamended), toa hearing as 
a further appeal is whether by custom 
obtaining amongst Nongial Raiputs of the 
Rawalpindi Tahsil, it is competent to a 
sonless proprietor to make a gift of the 
whole of his ancestral property to his son- 
in-law (who is also a collateral) in the 
presence of a first cousin of the donor. 

Upon this point, both the Mansif, Ist class, 
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and the Divisional Judge are agreed that the 
gift in question is valid, and though the 
Divisional Judge dealt with the question 
somewhat cursorily, the Munsif has discussed 
the evidence in detail. In these circum- 
stances, ib is clearly incumbent upon the 
appellant to prove to our satisfaction that the 
findings of the Courts below are erroneous, 
and this he has failed to do. On the contrary, 
we agree with the Munsif that the balance 
of authority isin favour of the validity of 
the gift. 

Both in Robertson's Customary Law of 
the Rawalpindi District and in the very 
recent revised edition of the said work, 
prepared under the supervision of Mr. 
Kitchin by Mr. Dunnett, Assistant Settle- 
ment Officer, the Rajputs of Tahsil Rawalpindi 
stated, when questioned upon the point, 
that in the absence of male issue, a proprie- 
tor is competent to make a gift evenof the 
whole of his ancestral property. In view of 
the repetition of this answer to Mr. Dunnett, 
the remarks made by Sir Meredyth Plowden, 
in Hassan Ali v. Bahadur (1), in disparage- 
ment of the answers given to Mr. Robert- 
sop, would appear to be hardly justified. 
Furthermore, in the most recent reported 
ease which ia more or lesa directly relevant, 
we find that a Division Bench of this Court 
held that a gift by a Gangol Rajput of the 
‘neighbouring Gujar Khan Tahsil of one-third 
of his ancestral holding in favour of his son- 
in-law, was valid by custom, [Ahmad v. 
Jahana (2)]. In point of fact, that gift was 
apparently so little open to exception that 
the appellants in this Court did not make 
any serious attempt to contest it. 

In our opinion, the expression of the 
customary rule prevailing in the Rawal- 
pindi Tahsil among Rajputs in the revised 
edition of the Customary Law, corroborat- 
ing as it does the statement to a like 
effect in Mr. Robertson’s earlier work, 
makes it clear that a sonless proprietor 
of that tribe in this Tahsil has considerably 
larger power of gift than is ordinarilv p^s- 
sessed in respect of ancestral property 
by a sonless proprietor of the Punjab 
agricultural tribes, 

We accordingly dismiss this appeal with 
costs on the lower scale. 

Appeal dismissed. 
) 32 P. R. 1893. 


(1) 3 
(2) 52 P. R. 1905; 133 P. L, R. 1908. 
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MADRAS HIGH COURT. 
O. 5. Arrear No. 33 or 1911. 
April 3, 1913. 
Present:—Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Oldfield. 
Khan Sahib Bangi ABDUL KADER 
SAHIB (DRORASED]) AND orHERS—APPELLANTS 
: versus 
Tar OFFICIAL ASSIGNEE or MADRAS 
—- RESPONDENT. 

Insolvency Act (11 & 12 Vic. C. 21), s.56—Fraudulent 
preference—Delay in making application, if ground 
for dismissal of application—Official Assignee’s report, 
how far evidence. : F 

In a case of fraudulent preference, the question is ‘was 
the substantial, effectual or dominant view, with which 
the debtor made the payment, the preference of the 
particular oreditor to whom it was made?’ The fact 
that there was some pressure is not sufficient. Even 
if the payment could never have been made but for 
the importunity, it is a fraudulent preference, if it 
was also the fact that the payment would never have 
been made but for the desire to prefer the creditor. 

In re Bell, Ew parte Official Receiver, 10 Mor. 15 at 
18, followed. 

Sharp v. Jackson, (1899) A. O. 419; 68 L. J. Q. B. 
841; 15 T. L. R. 418; 6 Manson 264, referred to. 

The delay of the Official Assignee in making an 
application under section 56 of the Insolvent Act is 
not in itself a sufficient ground for declining to make 
an order, if the facts bring the case within the sec- 
tion. : 

Obiter dicta:— 

An Official Assignee’s report is prima facie evidence 
of the matter reported only when the matter is one 
with regard to which the Official Assignee is directed 
or empowered by the provisions of the Act to make a 
report. 

If rule 116 of the rules made under the Insolvent 
Act is to be construed as making any report for any 
purpose evidence of facts stated therein, it is ultra 
vires. 

Ew parte Campbell, 15 Q. B. 213; 54 L. J. Q. B. 382; 
53 L., T. 208; 2 Morrel 167; Re Horniblow, Ex parte 
Official Receiver, |2 Mor. 124; 53 L. T. 155, referred to. 

Appeal from the order and judgment of 
the Hon’ble Mr. Justice Sankaran Nair, 
dated 29th August 1911, in the Insolvency 
Jurisdiction of the High Court and made in 
Insolvency Petition No. 110 of 1910. 


In the matter of Mahomed Oosman Sahib 
and Company—Insolvents. 

Messrs. D. Ohamier and M. A. Thirunaray- 
anackariar, instructed by Messrs. Short Bewes 
& Oo., for the Appellants. 

Mr. M. D. Devadoss, instructed by Mr. M. 
K. Ramasawmy Iyer, for the Respondent. 

JUDGMENT.—The order against which the 


present appeal is brought is an order made on 
the application of the Official Asssignee under 
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section 56 of the Insolvency Act setting 
aside a transaction asa fraudulent prefer- 
ence. The appellant is the father-in-law of 
the insolvent who isnow dead. On May 9, 
1910, the insolvent made a transfer of his 
stock in trade to persons carrying on business 
under the name of Abdul Latheef Sahib and 
Co. This was the act of insolvency on which 
on May 18, 1910, the order of adjudisation 
was made on a creditor's petition. There 
was no appeal against this order, and the 
Official Assignee took possession of the stock 
transferred to Abdul Latheefand Co. There 
were various proceedings in the insolvency 
with a view to establish the insolvent’s right 
to these goods and there was also a suit for 
the same purpose which was dismissed by 
Wallis, J., on the ground that an order made 
by the Court in insolvency exercising a 
jurisdiction under section 7 of the Act could 
not be set aside by suit. The Appellate 
Court (Appeal No. 4 of 1912) took the same 
view. 


It is clear, therefcre, that the transfer of 
the stock in trade of May 9, 1910, must be 
taken lo have been made with intent to 
defeat creditors. The fact that this trans- 
action was intended to defeat creditors is, we 
think, a relevant fact with regard to the 
question, whether the insolvent made the 
payment on May 14, five days later, which is 
impeached as a fraudulent preference, with 
a view ta giving the oreditor, to whom the 
payment was made, a preference over the 
other ereditors within the meaning of section 
56 of the Act. The payment was made to a 
near relation of the insolvent’s father-in-law. 
There can be no question that at tke time 
the payment was made, the insolvent was 
unable to pay his debts as they became 
due. The learned Judge was of opinion 
that the insolvent intended to file his 
schedule when he made the transfer on May 
9. Wae do not think there is anything to 
show this; as a matter of fact, the order of 
adjudication was made on a creditor’s peti- 
tion. We should think it more likely that the 
insolvent was anxious to stand off an adjudi- 
cation to a time when the transfer of stock on 
May 9 and the payment of Rs. 10,000 on May’ 
14, could not be impeached. 

It is not disputed that the Rs. 10,009 
was paid to Abdul Razack, a son of the 
appellants, on May 14, in respect of a 


Vol. XX] 


ABAUL KADER V. OFFICIAL ASSIGNEE. 


_promissory-note for that amount executed 
in May 1908. This payment left a sum of 
Rs 1,800 odd still due for interest. Adbul 
Razack stated on his examination that he 
told the insolvent he must pay the money or 
otherwise a suit would be filed. Abdul 
Razack admitted that when he got the money, 
he knew of the transfer of the stock on May 
9, and he said the insolvent told him he 
had got the money from Adbul Latheef. 
There is evidence that between the 14th 
and 18th certain, other creditors were paid. 
The appellant on his examination . stated 
that when his son received the Rs. 10,000, 
he (the appellant) believed that the business 
was being carried on in the usual way. The 
evidence of pressure rests on the oral testi- 
mony of the appellant and his son. - There 
is no letter by the appellant, The two letters 
written by the insolvent in April and Novem- 
ber 1909 (Exhibits I and II) do not refer 
to any demand for the payment of the money 
due on the promissory- note. 


On this evidence, can it be said 
that the payment to the appellant was 
made with a view to prefer the appellant? 
We do not think the evidenceas to pressure 
can be relied upon. Assuming there was 
some pressure, that is not sufficient. Hven 
if the payment would never have been made 
but for the importunity, it is fraudulent 
preference if it is also the fact that the 
payment never would have been made but 
for the desire to prefer the creditor. Per 
Vaughan Williams, J. in In*re Bell, He 
parte Oficial Receiver (1). The present 
case, as it seems to us, does not fall 
within the principle of Sharp v. Juckson 
(2), where the object of the payment 
was to shield a man from the consequences 
of his own conduct. We do not overlook 
the fact that the Official Assignee’s applica- 
tion was not made till nearly a year after 
the alleged fraudulent preference was given. 
The explanation is that the Official Assignee 
was not aware of the payment until in 
respouse to a demand for a payment of 
an alleged debt of some Rs. 300 made on 
the appellant by the Official Assignee. The 
appellant swore his affidavit on January 
12, 1911, in which he claimed interest on the 


promissory-note and admitted the receipt of 
(1) 10 Morrell 15 at p. 18. 
(2) (1899) A. O. 419; 68 L. J. Q. B. 866; 80 L. T. 
84l; 15 T. L. R. 418; 6 Manson 264, 
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the Rs. 10,000. The explanation of the 
delay is not altogether satisfactory but we do 
not think the delay in itself is sufficient 
ground for declining to make an order if the 
facts bring the case within the section. If, 
on the proved or admitted facts, we put to 
ourselves the question, to paraphrase the 
language of Vaughan Williams, J.,in In re 
Beli (1), was the substantial, effectual or do- 
minant view, with which the debtor made this 
payment, the preference of hia father-in-law, 
we think the answer must bein the affirm- 
ative. 


We think the learned Judge was right in 
his conclusion. On the hearing of this appeal, 
it was contended on behalf of the Official 
Assignee that the Official Assignee’s report 
was evidence of the facts relied on in support 
of the application. We feel considerable 
doubt as to this. We think the recital in the 
formal order of the Court rightly dis- 
tinguishes between the report and the evidence 
adduced in support of the application. The 
recital rans: Upon reading the notice of 
motion.....,...and ths report,,..and upon hear- 
ing......the evidence adduced herein ete,” 


Mr. Devadoss, on behalf of the Official 
Assignee, relied on rule 117. This rule, 
though re-produced as one of the rules made 
under the Act of 1909, is, we are told, a 
re-production of a rule made under the Act of 
1848, The terms of the rnle are, no doubt, 
wide enough to render the report prima 
facie evidence of the matter reported upon 
for all purposes, and on any application 
which the Official Assignee may make to the 
Court. As at present advised, we should ba 
disposed to hold (leaving section 104 ont of 
consideration for the moment) that the re- 
port is prima facie evidence of the matter 
reported only when the matter is one with 
regard to which the Official Assignee is 
directed or empowered by the provisions of 
the Act to make a report (see sections 38 
and 79). The Official Assignee is empowered 
to make a report under section 104 for the 
purposes of prosecution. But this standa on - 
a different footing. We do not think it 
could be reasonably contended that the report 
of the Official Assignee is prima facie evi- 
dence in criminal proceedings. 

The only provision in the Act, so far as we 
can gee, which makes the report of the 
Official Assignee evidence ig section 39 (4) 
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which provides that on an application for 
discharge the report of the Official Assignee 
shall be prima facie evidence. The fact that 
there is an express provision in the discharge 
section goes some way to indicate thatin other 
matters the reportis not evidence. If rule 116 
is to be construed as making any report for any 
purpose evidence of facts stated therein, we 
should be disposed to hold it as ultra vires, It 
is certainly not covered by any of the spe- 
cial purposes mentioned in the rule-making 
section (section 112 of the present Act of 1848), 
under which the rule in the first instance 
appears to have been made. Section 9 (5) 
of the English Bankruptey Act of 1890, which 


re-places section 8 of the Act of 1883, provides. 


that for the purposes of that section, the report 
of the Official Receiver shall be prima facie 
evidence of the statements therein contained. 
The rules made under the English Act of 1883 
do not contain any rule which makes the 
report of the Official Assignee evidence, but 
it has been held that in certain cases when 
the Official Receiver is directed or empower- 
ed by the Act to make a report, his report is 
prima facie evidence. See Hx parte Campbell 
In re Wallace (8), (scheme of arrangements 
under section 18, now section 29 of the Act 
of 1890), Re Horniblow, Hx parte Official Re- 
ceiver (4); Small Bankruptcies undersection 121. 

Putting the report at its highest, it can 
only be evidence of the facts stated therein. 

There is an allegation in the report before 
us that the insolvents have been guilty of 
gross fraud. This, as it seems to us, is a 
question for the Court. However, we do not 
desire to express any final opinion on the 
point we have discussed. 

So far as this appeal is concerned, we have 
been able to deal with it on the evidence 
which is on the file apart from the report. 

The appeal is dismissed with costs. 


Appeal dismissed. 
(8) 54 L. J. Q. B. 882; 58 L. T, 208; 2 Morrell 167; 
15 Q, B. 218, 
(4) 2 Morrell 124; 68 L, T. 155. 
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CALOUTTA HIGH COURT. 
Reeutar Oivi Arrear No. 8 or 1910. 
July 2, 1912. : 
Present: —Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beachoroft. 
GOBIND SAHAI—Prasntivs—APPELLANT 
versus 
UDIT NARAIN SINGH AND anotHer— 
DEFENDANTS— RESPONDENTS, 

Court of Wards Act (IX B. O. of 1879), ss. 6 (e)— 
Tenant being declared Ward of Court on ewpiry of tens 
ancy—Suit by landlord for rent in respect of that ten- 
ancy — Decree, whether can be satisfied by property in 
hands of Gourt—Personal decree against tenant as 
represented by Manager of Court of Wards. 

A man cannot escape payment of his debts merely 
because he gets himself declared a Ward of Court: 
his estate in the hands of the Conrt is available, if 
the proper procedure is followed, for the satisfaction 
of all his creditors. 

There is no foundation for the assumption 
that the Court holds the estate subject to the 
liability for payment of such claims alone as 
arise out of or in relation to that estate. 

A landlord creditor is entitled to a personal decree 
against his tenant for the arrearsof rent of the tenancy 
the term whereof has expired, But whenhisestate 
has been placed in charge of the Court of Wards, he 
can be sued only as represented by the Manager. In 
the suit thus constituted, the decree must be so 
framed as to be binding upon the Manager as such, 
because otherwise no properties of the debtor can be 
reached for satisfaction of the decree. 


Appeal from the decree of the Sub-Judge 
of Monghyr, dated September 20th, 1909. 

Babu Umakali Mukherjee and Moulvi 
Mohammad. Tahir, for the Appellant 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiff in a suit for rent. The 
plaintiff founded his claim on a kabuliyat 
executed by the defendant, Udit Narain Singh, 
onthe 12th January 1903 for a term of 
seven years from 1903 to 1909. The rent 
is claimed in respect of the last three 
years of the tenancy. The defendant is 
now a Ward of Court, as he has been 
declared a disqualified proprietor under 
section 6 clause (6) of the Court of Wards 
Act, 1879. Forthe purposes of this suit, 
he has been represented by Mr. Barrow, 
his Manager, under the Court of Wards 
Act. The plaint was filed on the 8th 
July 1909, and the 2nd August was fixed 
for final hearing. The case, however, was 
not heard on that day, and was adjourned 
to the 12th August, when the trial was 
fixed for the 22nd August. On that date, 
the Manager entered appearauce and applied 
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for time to file his written statement, He 
was not entitled, as a matter of right, to 
file a written statement, because under 
section 143 clause (e) of the Bengal Tenancy 
Act,a written statement oan be filed in 
a rent suit, only with the leave of the 
Court. The Court gave the defendant time 
till the 22nd September to state. his 
defence orally. On that date, the defence 
was stated orally in these terms:— The 
property in question for which -rents are 
claimed is not under the management of 
the Court of Wards; so the properties 
now in charge of the Court of Wards are 
not liable.” It is not easy to appreciate 
the true import of this defence. The Sub- 
ordinate Judge, however, gave effect to it 
and made an ex parte decree against the 
defendant, Udit Narain, personally; he further 
directed that the name of the Court of 
Wards be expunged from the decree. The 
plaintiff has appealed to this Court, and 
‘on his behalf it has been argued that 
the defence as orally stated was no answer 
to the claim. In our opinion, this con- 
tention is clearly well-founded. 

As we have already stated, the tenancy 
was to terminate in 1909; when the suit 
was commenced on the th July 1909, the 
tenancy was not in existence and the defence 
appears to have been taken that as the 
property for which the rents were claimed 
was not under the management of the 
Oourt of Wards because the property had 
ceased to exist, the properties now in 
charge of the Court of Wards were not 
liable. This is manifestly fallacious, A 
man cannot escape payment of his debts 
merely because he gets himself declared 
a Ward of Court; his estate in the hands 
of the Court is available if the proper 
procedure is followed, for the satisfaction 
of all his creditors; there is no foundation 
for the assumption that the Court holds 
the estate subject to the liability for pay- 
ment of such claims alone as arise out 
of or in relation to that estate. The 
plaintiff, in the case before us, is entitled 
to a personal decree against the tenant- 
defendant, for the arrears of rent of the 
tenancy, the term whereof has now expired, 
But as his estate has been placed in charge 
of the Court of Wards, he can be sued 
ouly as represented by the Manager. In 
the suit thus constituted, the decree must 
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be so framed as to be binding upon the 
Manager as such, because otherwise no 
properties of the debtor can be reached 
for satisfaction of the decree. Under these 
circumstances, itis plain that the defence 
as orally stated furnished no answer to 
the claim. 

Tt has been finally argued that the case 
ought to be remanded in order that a 
written statement may be filed and a defence 
on the merits established. The sum claimed 
is large and one may, at first sight, feel 
inclined to accede to the prayer of tha 
defendant. But upon closer examination of 
the records, it becomes manifest that the 
defendant is not entitled to any consideration. 
The defendant had ample time allowed to 
him to state his defence, and the only 
defence taken was entirely untenable; there 
was not the remotest suggestion that any 
defence on the merits was possible. Under 
these circumstances, it would not be right 
to prolong the litigation further and to 
allow the defendant an opportunity to put 
forward a defence which has not been 
suggested in the faintest degree up to the 
present stage. 

The result is that the decree of the 
Subordinate Judge is discharged and a 
decree made in favour of the plaintiff against 
the defendant as represented by the Manager 
under- the Court of Wards. The plaintiff 
is entitled to his costs throughout tha 
litigation. His claim will carry interest 
at 6 percent. per annum from the time 
of the institution of the suit to the date 
of realization. 

Appeal allowed. 


MADRAS HIGH COURT. 

O. S. Appear No. 34 or 1911. 
Mareh 20, 1913. 
Present:—8ir Arnold White, Kr., Chief 

Justice, and Mr. Justice Oldfield. 
Khan Sahib Bangi ABDUL KADHAR 
SAHIB AND oraars—APPELLANTS 
versus 
Tas OFFICIL ASSIGNEE or MADRAS 
— RESPONDENT, 

Insolvency Act (11 J 12 Vic. O. 21), ss. 36 (5), 55— 
How far Oourt can make order under section 36 (5) 
declaring. a transaction void under section 55—‘Void’ 
in 8. 55 means ‘voidable,’ 
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M. & Co. was adjudicated insolvent on a creditor's 
petition on 18th May 1910. Byan order of tho 
Court (now appealed against) dated 29th August 
1911, the sale by the insolvent to the appellant ‘of a 
certain house and lands on Sth January 1910, was 
declared void as against the Official Assignee. The 
report of the Official Assignee, made on 29th 
March 1911, did not contain any reference to this 
transaction. On this report, the Judge, purporting 
to act under section 36 of the Indian Insolvency 
Act (section 27 the English Bankruptcy Act), 
ordered a commission to issue to take down the 
evidence of the appellant, The evidence was taken 
by the learned Judge himself. After recording 
the evidence he made an order declaring the 
transfer to be void under section 36 (5) of the 
Insolvency Act and directing the appellant to 
deliver possession of the property to the Official 
Assignee: 

Held, that it was not open to the Court to make 
an order, in the proceedings which were taken 
before it, declaring the transaction void under 
section 66. 

The main object of section 86is discovery. It 
only enables a creditor who has proved his debt 
to obtain information with reference to the pro- 
perty belonging tothe insolvent. On this informa- 
tion he may take proceedings to impeach the 
transactions which are voidable under sections of 
the Act relating to voluntary transfers, fraudulent 
preferences, eto, 

‘The term ‘void’ in seotion 55 of the Insolvent Act 
mbang ‘voidable.’ 

Re Brall Fe parte, P. Norton, 10 Morrell 166; 62 
L. J. Q. B. 457; (1898)2 Q. B. 381; 5 R. 440; 69 L, T. 
823; 41 W. R. 623, referred to. 

The transaction sought tobe impeached may or 
may not be voidable under section 66 of the 
Insolvent Act. If the transaction is only voidable, 
the property which is the subject-matter of the 
transaction cannot be treated as the property of the 
insolvent under section 36 (5). 


Appeal from the order and judgment of 
the Hon'ble Mr, Justice Sankaran Nair, 
dated 29th August 1911, in Insolvency Juris- 
diction of the High Court made in Insolvency 
Petition No. 110 of 1910, 

In the matter of A. S. Mahomed oana 
Sahib d; Oo., Insolvents. 

Messrs. D. Chamier and M. A. Thirunara- 
yana Ohari, instructed by Messrs. Short Bewes 
& Oo., for the Appellants. 

` Mr. M. D. Devadoss, instructed by Mr. 
K. Ramaswami Atyar, for the Respondents. 


JUDGMENT. 


Wus, ©. J.—This is an appeal against 
an order made in the insolvency of a man 
who carried on business in the name of 
Mahomad Oosman Sahib & Co, He was 
adjudicated an insolvent on a creditor’s peti- 
tion on the 18th May 1910,° The order 
which is appealed against is an order dated the 


M. 


INDIAN OASES, 


[1913 


29th Angast 1911. By that order, the 
Court declared the sale by the insolvent to 
one Abdul Kadhar Sahib, who is the appel- 
lant before us, of certain houses and lands 
at Ambur belonging to the insolvent on the 
5th January 1910, for the sum of Rs. 7,090, 
was void as against the Official Assignee; and 
ordered that the said Abdul Kadhar Sahib 
should deliver to the Official Assignee posses- 
sion of the property in question. The circum- 
stances, in which this order came to be made, 
so far as I can gather, appear to be these. 
On the 29th March 1911, a report was made 
by the Official Assignee in this insolvency. 
The only observation with reference to the 
report, which I think it necessary to make for 
the purposes of the question now before us, 
is that that report contains no reference to ` 
the transaction ofthe 5th January 1910, which 
has been set aside by the order now under 
~appeal, On that report, the learned Judge, on 
the 24th April 1911, in an order, which reciteg 
a motion of the Official Assignee the reading . 
of this report and of a report by a third 
party anda further report by the Official 
Assignee filed on the 21st April 1911 (which 
is not before us), ordered a commission to 
issue directing a certain gentleman to take 
down the evidence of the appellant. That 
order was made under the powers conferred 
by section 36 of the Indian Insolvency Act, 
which corresponds to section 27 of the Rng- 
lish Bankruptey- Act, 1883. There was a 
further order with reference to the appoint- 
ment of the Commissioner, but I need not 
refer to that because evidence on commission 
was never taken, and the evidence which 
was directed by the learned Judge to be taken 
under section 36 of the Act was taken by the 
learned Judge himself, After the evidence 
was taken, the learned Judge made an order 
under section 36 (5) of-the Act. He declined 
to take further evidence. The original order 
only directed the examination of the appel- 
lant; and on an application by the Oficial 
Assignee, the other witnesses should be 
examined, the learned Judge quite rightly— 
as it seems to me—upheld the objection that 
other witnesses could not be examined. The 
appellant was cross-examined in the first 
instance on behalf of the Official Assignee and 
was then re-examined by Mr. Grant who 
appeared for the witnesses. The order states 
that the Official Assignee had sought to 
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prove that the appellant was in possession of 
certain properties under an alienation made 
on the 5th of January 1910, and that aliena- 
tion having been made two years prior to 
the adjudication, was void as against the 
Official Assignee, unless it was made for con- 
sideration and in good faith. To prove that it 
was not made for valuable consideration and 
in good faith, the appellant had been ex- 
amined. After discussing the appellants’ 
evidence, the learned Judge observes: — I am 
satisfied that the transaction was not made 
in good faith or on valuable consideration. 
The tranefer of property is void against the 
Official Assignee under section 55 of the In- 
solvency Act and under section 36 clause (5), 
I accordingly order Abdul. Kadher (the 
appellant) to deliver possession (of the 
subject-matter of the sale of the th 
January 1910) to the Official Assignee. 

I express no opinion as to whether the 
transaction of the 5th January 1910 is a 
transaction which can be set aside under 
section 55 of the Insolvency Act, if an 
application for that purpose is made in due 
course by the Official Assignee. All I 
say is—and I say it with the greatest 
respect to the learned Judge—that it seems 
to me it was not open to him in the 
proceedings. which were then before him, 
to make an order declaring the transac- 
tion void under sestion 55. The materials on 
which the order was made are recited in the 
formal order, dated the 29th August 1911, to 
which I have already referred. 


Now the object, as I understand, of section 
36 is to enable the Official Assignee or any 
creditor who has proved his debt to obtain 
information with reference to the property be- 
longing to the insolvent. On that informa- 
tion, proceedings may be taken for the purpose 
of impeaching transactions which are void- 
able under the sections of the Act relating to 
voluntary transfers, fraudulent preferences, 
and cognate matters. The main object of 
section 36 is discovery. I speak with some 
confidence when I say that under English 
practice, this is so. The English practice 
laid down in section 27 of the English 
Bankruptey Act, to which section 36 of the 
Indian Act closely corresponds, except that 
under the English Act, the application for 
the summoning of a witness can only be 
made by the Official Receiver or trustee, 
whilst under the Indian Act it can be made 
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by the Offcial Assignee or by any creditor 
who has proved. No doubt, under section 
36 (sub-section 5) there is power in the 
Court on the application of the Official 
Assignee, but not of a creditor, if on the 
examination of the witness, the Court is 
satisfied that he has in his possession 
property belonging to the insolvent, to 
order him to deliver to the Official Assig- 
nee the property which belongs to the insol- 
vent. Now I do not think, it canbe held, 
that the property in question in this casa 
at the time that this examination was held 
can be said to be property belonging to tha 
josolvent within the meaning of the sub-sec- 
tion. Prima facie, it belonged to the man in 
whose name the title-deeds stood, and who 
had taken a transfer of the property in 
January 1913, z.e., about four months before 
the date of the order of adjudication. It 
may be that the transaction comes within 
the purview of one of the sections of the 
Insolvency Act—it may be that it comes 
within the purview of section 55 which 
enables the Court to avoid a voluntary 
transfer. It has been held that, under sec- 
tion 47 of the English Act, which is almost 
the same as section 55 of the Indian Act, 
‘void’ means ‘voidable’, the settlement or 
whatever the transaction may be being 
avoided not from its date, but only from 
the accrual of the trustees’ title. See the 
case of Re Brall, Ex parte Norton. (1) and 
other authorities cited by Lord Justica 
Vaughan Williams in his book on Bankruptcy, 
9th edition, page 266. The transaction, 
which the Official Assignee sought to 
impeach in these proceedings, is the trans- 
action which may or may not be voidable 
under section 55 of the Indian Insolvency 
Act; but as it seems to me for the purposes of 
sub-section 5 of section 36, if the transaction 
is only voidable, the property which is the 
subject-matter of tbe transaction cannot ba 
treated as property belonging to ba 
insolvent within the meaning of section 36 
(5) of the Indian Insolvency Act. Tha 
question whether a transacation amounted 
to a voluntary transfer within the meaning 
of section 55 has been decided only on tha 
evidence of the one witness who was examina 
ed under the order made under section 36 and 


(1) 10 Morrell 166; 62 L. J. Q. B. 457; (1893) 20. 
B. 381; 5 R. 440; 69 L. T, 323; 41 W. R, 623. 
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without any substantive application to the 
Court for an order that the transaction was 
a voluntary transfer. Itis true that in this 
case the witness who was examined was the 
party in whose favour the sale-deed was made; 
but it does not seem to me that this makes any 
difference on principle. It seems to me that 
a question of this sort must be determined 
in the ordinary way contemplated by the Act 
and the rules, z.e., by notice of motion support- 
ed by evidence which the other side has an 
opportunity of answering it. Here all that 
happened was that the man in whose name 
the sale-deed was effected was cross-examined 
by the Official Assignee in proceedings under 
an order made under section 36. This was 
the only evidence; the report of the 29th 
March 1911, assuming it to be evidence, does 


not refer to this transaction and from the. 


very nature of the proceedings, there could 
be no other evidence. It may be that the 
witness was not in a position to put in 
evidence and it may be that no objection 
was taken ab the time to the making of the 
order. But it seems to me, for the purposes 
of the question whether the learned Judge 
had power in the circumstances in which 
the order was made, to make an order 
declaring the transfer void, these 
considerations really have very little 
bearing on the question. [ have given this 
case very careful consideration; I can come 
to no other conclusion: but that the 
learned Judge had no power to make 
the order in the circumstances in which it 
was made. I think that the order must 
be set aside with costs of the appeal. There 
will be no order as to costs in the Court 
below. I certify for two Counsel. : 
OLDFIELD, J.—I concur. 
Order set aside. 
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OALCUTTA HIGH COURT. 
Lerreas Parent APPEAL No. 96 or 1911. 
dune 12, 1913. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

SIBA PRASAD SAMANTA AND oTHERS— 
PLAINTIFFS—ÅPPELLANTS IN Seconp APPEAL— 
, APPELLANTS 

versus 


GOSAIN DASS DUT, AND on HIS DEATH HIS 
LEGaL REPRESENTATIVES RAKHAL MANI 
DASI AND ANOTHER—Derenpayts — 
RESPONDENTS IN SECOND APPEAL 


— RESPONDENTS. 

Poolbandi charges—Patni—Agreement im 1870 between 
zemindar and patnidar that zemindar should; pay 
poolbandi charges—Suit by patnidar for injunction to 
restrain zomindar from realising poolbandi charges, if 
maintainable—Policy of law—Hmbankment Act (II 
B. Q. of 1882), s. 74. 

By a patni lease executed in 1870, it was provided 
that the zemindar should pay the Government re- 
venue, poolbandi and dak cesses, the patnidar hav- 
ing nothing to do with the same. At that time the 
obligation in respect of poolbandi or embankment 
charges was also legally on the zemindar, 

The patnidar brought a suit for an injunction to 
restrain the zemindar from realising poolbandi and 
dak charges from the plaintiff in respect of the patni: 

Held, that, as the zemindar could possibly realise 
his claim in respect of poolbandi charges] without 
going to a Court, under section 74 of the present 
Embankment Act II B. C. of 1882, the suit was main- 
tainable; that as the basis of the contract between 
the zemindar and the patnidar was that the latter 
was to be exempt from all charges to which the term 
‘poolbandt’ could reasonably be applied, the agreement 
extended to the present poolbandi charges though 
they arose under the present Act of 1882; and that 
it was not contrary to the policy of the law that the 
agreement between the parties should be enforced, 
because the Government was in no way prejudiced by 
the agreement, for if the Government had any right ` 
against the property of the painidar this agreement 
would not prejudice in any way the assertion by the 
Government of its: claim. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Coxe, 
dated April 7th, 1911, in Second Appeal No. 
2071 of 1909 reported at 10 Ind. Cas. 192. 


Babus Baidya Nath Dutt and Bhupendra 
Nath Ghosh, for the Appellants. 

Babu Nanda Lal Banerjee, for the Re- 
spondents. 


JUDGMENT. 


Jengins, CO, J.—This is a suit whereby the 
plaintiffs seek to vindicate a right which 
they claim under a patní lease in their 
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favour executed in 1870. By that document, 
it was provided on the part of the zemindar 
as follows:— We (that is the semindars) 
shall pay the Government revenue, poolbandz 
and daz cesses, you having nothing to do 
with the same”, The Embankment Acts 
in force at that time were XXXV of 1835 
(Government of India) and Act VIL cf 
1866 (Government of Bengal), and for the 
purposes of the argument, it has been 
assumed that the obligation in respect of 
embankment charges was on the zemindars 
at that time. Whether that was under 
Act VII of 1866 in all cases, we need not 
now determine, but we will assume the 
correctness of the view that the stipulation 
which, I have read, gave practical effect 
to the state of the law as it then stood. 
These two Acts have been repealed and 
that now in force is Act II of 1882 of the 
Bengal Legislature. There are provisions 
in that Act under which there canbe an 
apportionment of embankment charges as 
between the zemindar and his tenure-holders. 
“There hag been that which purports to be 
an apportionment under the Act and by it 
a certain burden in respect of poolband 
charges has been cost on the tenant, At 
the time of the proceedings before the 
Revenue Authority, a protest was entered 
against this view on the strength of the 
stipulation in the putni lease of 1870. But 


‘the argument failed, and it was held that. 


this made no difference for the purposes of 
the Collector’s decision, and arguments were 
advanced in the course of the decision to 
show how mischievous would be the result 
for which the plaintiff claimed. It may be 
that the Collector merely had to apportion 
without regard to the contractual rights 
between the parties; but of this I am con- 
fident that he had no power totake away 
from the plaintiff the benefit ofany contrac- 
tual right which hehad against the zemin- 
dur, and that the plaintiff is entitled to 
come to this Court for the purpose of having 
his contractual rights vindicated. 


The first question then that we have to 
determine is whether this suit can be enter- 
tained. At one time, I felt some doubt as 
to whether the suit was somewhat premature, 
and whether the proper method of meeting 
any claim advanced by the zemindar would 
not have been by defence to the suit. But 
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any doubt on that score has been dissipated 
by a consideration of the provision contained 
in section 74, which vests in the zemindar’s 
wide powers of recovery of the amount to 
which he is entitled under an apportionment 
order. * He could possibly realize his claim 
without going to a Court, and, therefore, 
I felt that it would be right for us to 
give protection to the plaintiffs now if 
he is entitled to it. More than that, it 
has been very properly conceded before 
us that in this case the plaintiff does intend 
to take action notwithstanding the terms 
of the agreement, so that the plaintiff is 
within the provisions of -the law which 
require that it should be shown that there 
is reason to apprehend the breach of the 
contract on which he relies. Therefore, 
I think the suit is properly conceived. The 
only question then is whether the plaintiff 
has the contractual rights which he claims, 
The clause in the putni lease, to which 
I have already referred, is in wide terms 
and is in effect an indemnity against 
poolbandit charges, The first point, thera. 
fore, we have to consider is whether that 
in respect of which the zemindar now 
intends to advance a claim isa poolband: 
charge. Admittedly it is. 


The next point for consideration is 
whether by reason of its being a poolband? 
charge arising under an Act subsequent 
to the date of the putni, it was outside 
the intention of the parties, so that, though 
covered by the words, ib would not be 
fair to extend the agreement to this parti. 
cular charge. Thera again, I think, there 
can be no doubt that the poolband: charge 
with which we are concerned in this case 
ig so similar to that which would have 
been in existence at the time of the putni 
lease that it is clear it was within the 
intention of the parties to include sach 
a poolbandt as that which we are now 
concerned. Indeed, the basis of the contract 
between them must have been that the 
putnidar was to be exempt from all charges 


to which the term “poolbanda’ could reasonably 


be applied. Therefore, I think, this second 
point is established in the plaintiff's favour 
and that the agreement extends to the 
present poolband: charges though they arise 
under the Act of 1882. This view is, I 
think, supported by the decision of the 
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High Court in appeal from Appellate Decree 
No. 920 of 1880, for it was there held that 
the agreement was operative, though prior to 
that suit Act VI of 1873 had.come into 
operation and had superseded the previous 
Embankment Act. 

The final point is whether itis contrary 
to the policy of the law that we should en- 
force the agreement to which the parties 
came. I fail to see the fine distinction which 
embarrassed the learned Judge in reference 
to this point. The Government is in no way 
prejudiced by this contract between the 
semindar and the putnidar, It is merely a 
contract that the zemindar will bear, as 
between him and the putnidar, certain charges, 
If the Government have any right against 
the property of the putnidar, this agreement 
would not prejudice in any way the assertion 
by the Government of its claim. I cannot 
bring myself to see the difficulty that there 
is in the zemindar undertaking to discharge 
a burden in the place of the putnedar or in- 
demnifying the putnidar against this burden. 
Therefore, the final point, as appears to me, 
is also in the plaintiff’s favour, that is to 
say, there is nothing in the Act of 1882 that 
would render this agreement contrary to the 
policy of the law or void for any other 
reason. 

To sum up, in my opinion, the decree of 
the lower Appellate Court was erroneous, as 
was the judgment of Mr. Justice Ooxe by 
which it was affirmed. The Munsif took a 
correct view. 

We, therefore, restore the decree of the 
Munsif with this variation that we only 
grant an injunction restraining the defend- 
ants from realizing poolbandz and dak charges 
from the plaintiffs in respect of the putni, 

The plaintiffs must receive from the de- 
fendants their costs in all the Courts of 
appeal as well as in the Court of the Munsif, 

MOOKERJEE, J.—I agree. 

Decree varied, 
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ALLAHABAD HIGH COURT. 
Seconp Oivi Appeat No. 1012 or 1912. 
March 16, 1913. 

Present: —Justice Sir Harry Griffin, Kr, and 
Mr. Justice Chamier. 
RAGHUNANDAN PRASAD—Puaintize 
—APPELLANT 
versus 
SHEO PRASAD—Devrenpanr— 
RESPONDENT, 

Municipal election—Rules made in 1910 in force— 
Election held under rules made in 1884 under direction 
of Government—Election contrary to law—Suit against 
validity of election, whether maintainable in Civil 
Court—Jurisdiction—Government direction ultra vires 
Limitation Act (IX of 1908), Sch. I, Art. 120. 

Where a Municipal election ought to have been held 
under the rules framed by Government in 1910 but 
under a direction from Government it was held under 
rules which had been framed in 1884, and one of the 
two rival candidates sued to have election of the 
other declared void as being contrary to law: 

Held, (1) that the suit was one of a civil nature 
and maintainable in a Oivil Court; 

(2) that the direction of the Government, not being 
one of the rules framed in 1910 under the Act of 1900, 
was ultra vires and the election in compliance with 
that direction was contrary to law; 

(3) that the election not having been held under 
the rules of 1910, the special provision as to limita- 
tion made in those rules fora declaratory suit was 
inapplicable, and she suit was governed by Article 
120 of the Limitation Act. 

Second appeal from the desision of the 
District Judge of Bareilly, dated the 13th of 
June 1912, 

Dr. 8S. O. Banerji, for the Appellant. 

The Hon’ble Mr. Moti Lal Nehru, for the 
Respondent. 

JUDGMENT.—The appellant and the re- 
spondent were rival candidates for a seat on 
the Municipal Board of Bareilly at an elec- 
tion held on March 18th, 1911. The re- 
spondent having been declared to have been 
duly elected, the appellanton March 24th 
coutested the validity of the election by a 
petition presented to the District Magistrate. 
On May 10th, that petition was rejected, and 
on the following day, the appellant brought 
this suit in the Court of the Subordinate 
Judge of Bareilly claiming a declaration 
that he had been elected by a majority of 
the lawful votes given and, in the alterna- 
tive, a declaration that the election was 
void having been held under rules which 
had been cancelled. This Court has already 
held thatthe suit is cognizable by a Civil 
Court, but the suit has been dismissed by an 
appellate order of the District Judge on the 
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ground that the election was held under 
rules made in 1884, one of which barred the 
jurisdiction of the Civil Court and the ap- 
pellant was not entitled to maintain this 
suit under some new rules made in July 
1910, or under section 9 of the Specific 
Relief Act. The suit is obviously one of a 
civil nature, and it is unnecessary to ci.e aa- 
thority for the proposition that itis main- 
tainable in a Civil Court, unless it is barred 
by some Act of the Legislature or by some 
rule having tke force of law. 

Rules regarding elections of this kind in 
Bareilly were made in 1884 under section 
10 of Act XV of 1883. Rule 45 pro- 
vided that validity of an election might be 
questioned by petition to the District Magis- 
trate presented within fifteen days of the 
election. Those rules were superseded by 
rules made in July 1910 under section 187 
of the Municipalities Act, 1900, one of which 
expressly recognized the right of recourse 
to a ‘competent Court’ to challenge the 
election. This Court has held [see Gurcha- 
randass v. Har Sarup (1)} that the competent 
Court is the Civil Court. It is quite 
clear that the election now in question 
ought to have been held under the rules 
of July 1910. The Local Government 
seoms to have directed that this election 
should beheld under the rules of 1884, 
That order does not appear to be a rule 
made under the Act, but appears to be 
merely an executive instruction to the Magis- 
trate. The only rules of which we can take 
notice are the rules made under the Act. We 
must, therefore, hold that the election was 
contrary to law. 


We have grave doubts whether the 
Government was competent to bar the juris- 
diction of the Civil Court by means of a rule 
made under section 10 of the Act of 1883. 
The respondent relies upon clause (g) of 
section 9 read with section 10 of the Act, 
but that clause refers only to ‘the system of 
representation and of election’. It is, however. 
unnecessary to decide this question for the 
rules made under the Act of 1883 had ceased 
to have any effect before the election now in 
question, was held. Itis admitted that the 
election was not held under the rules of July 
1910 and cannot be justified by those rules, 
For the above reasons, we hold that at the 


(1) 14 Ind. Cas. 191; 9 A. L. J. 883 34 A, 391, 
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date of the election there was no provision 
having the force of law which barred the 
maintenance of the present suit. The suit 
was, therefore, maintainable. On the merits, 
the appellant is entitled to a declaration that 
the election of the respondent was void hav- 
ing been held contrary to law. 

The only other question is whether the suit 
was brought within time. The period of 
limitation prescribed by the rules of 1884 
may be disregarded, both because it applies 
only toapetition to be presented to the 
District Magistrate and because those rules 
had ceased to have any effect when the 
election we held. If the rules of 1884 are 
disregarded, the limitation applicable to the 
present snit is that prescribed by Article 120 
of Schedule I to the Limitation Act, 1908, 
and the suit was brought within time. We 
express no opinion upon the question of the 
validity of therule made under section 187 
of the Municipalities Act, 1900, which pres- 
cribes a period of limitation for a suit to 
contest an election held under the rules of 
July 1910. 

We allow this appeal, set aside the decrees 
of the Courts below and give the appellant a 
declaration that the election of the respond- 
ent was invalid. The respondent must pay 
the appellant’s costs in all three Courts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Miscevuaneous First Crvin Appsat No. 139 
or 1910. 

January 23, 1913. 
Present: ——Mr. Justice Shab Din and 
Mr. Justice Chevis. 
GOWARDHAN DAS—Ptarstirs— 
APPELLANT 
versus 
KESHO RAM AND OTHERS —DEFENDANT3-— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1998), Sch. IE, s. 20 
unstamped, admissible in evidence after 
payment of penalty. 

In proeeedings under section 20 of the second 
Schedule to the Code of Civil Procedure, an unstamped 
award may be admitted in evidence and filed in Court, 
after payment of the penalty under the provisions of 
the Indian Stamp Act. 

Gopi Reddi v. Mahanandt Reddi, 12 M, 831, distin. 
guished, 
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Miscellaneous first appeal from the order 
of the District Judge, Karnal, dated the 11th 
November 1909, dismissing the application 
of the plaintiff for the filing of an award. 

Chaudhri Ram Bhaj Datta, for the Appel- 
lant. 

Mr. Sundar Das, for the Respondents. 

JUDGMENT.—This is an appeal from an 
order amounting to a decree which has been 
passed by the District Judge of Karnal by 
which he has rejected an application made 
by the appellant, Gowardhan Das, under 
section 20 of the 2ad Schedule to the Civil 
Prosedure Code, praying that an award 
made by certain arbitrators upon a reference 
made by himself and the respondents with- 
out intervention of the Court be ordered to 
be filed in Court, 


The award sought tobe filed is written 
on anunstamped paper, and the District 
Judge has held that, being unstamped, it 
is inadmissible in evidence and cannot be 
filed in Court. He has further held that 
since the applicant has not instituted a 
regular suit to enforce the award but is 
seeking to avail himself of the special pro- 
cedure laid down in the second Schedule to 
the Civil Procedure Code, he cannot be 
allowed to pay the penalty under the pro- 
visions of the Indian Stamp Act in respect 
of the award in question and to get it 
admitted in evidence with a view to its 
being filed in Court, We think that this view 
is erroneous, and the appeal must, therefore, 
succeed. Itis admitted by the respondent’s 
Counsel that if the appellant had instituted 
a suit to enforce the award under considera- 
tion, it could have been admitted in evidence 
under section 35 of the Indian Stamp Act 
an payment of the penalty prescribed by 
that section; and we can see no sutlicient 
reason for holding that a different rule 
should be adopted in the’ present case 
simply because, instead of bringing a regular 
suit on the footing of the award, the appel- 
lant has applied under section 20 of the 2nd 
Schedule to the Civil Procedure Code to 
have it filed in Court. No authority has 
been cited by the respondents’ Counsel in 
support of the view taken by the District 
Judge, the decision of the Madras High 
Court cited by him in Gopt Reddi v. 
Mahanandi Reddi (1), being obviously 


(1) 12 M, 381. 


inapplicable, as there the award which 
was sought to be filed had been lost and 
could not, therefore, be filed. In this 


case, the award is in existence, the only 
defect being that it is not stamped; that 
defect can be removed by levying a penalty 
under the provisions of the Indian Stamp 
Act, and the award can then be admitted 
in evidence for purposes of the procesdings 
under the 2nd Schedule of the Civil Pro- 
cedure Code. 

We accept the appeal and setting aside 
the decree of the District Judge, we send 
the case back to him for disrosal according 
to law. The stamp on appeal will be refund- 
ed and other costs will be costs in the cause. 

Appeal accepted. 


BOMBAY HIGH COURT. 
APPEAL From Ortainan Oivit Cass No. 77 oF 
1912. 
March 31, 1913. 

Present:—Sir Basil Scott, KT., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kr. 
NUSSERWANJI PESTONJI WADIA — 

RESPONDENT—ÅPPELLANT 
versus 
ELEONORA WADIA—Petitionzr— 
RESPONDENT. 

Divorce Act (IV of 1869), s. 2—Suit for restitution 
of conjugal rights—Parst respondent not within 
Presidency—High Court has no jurisdiction to hear 
suit—Matrimonial jurisdiction of Indian Courts not 
based upon domicile—Residence —Interpretation— Costs 
of petitioner wifes attorneys—Deposit not affected by 
result of suit. 

The Bombay High Court has no jurisdiction to 
grant a decree for restitution either against a Parsi 
respondent ora respondent not within the Presidency. 

The matrimonial jurisdiction of the Indian Courts 
is in no way based upon domicile. 

The residence of the petitioner within the meaning ` 
of section 2 of the Indian Divorce Act must be bona 
fide and not casual or as a traveller. 

The petitioner wife under the Indian Divorce Act 
is entitled to have the fund, paid in by the husband 
for the benefit of her attorney, so applied, whatever 
the result of the petition, provided, of course, that the 
attorney is in no way to blame. 

Mr. Strangman, Advocate-General, (with 
him Messrs. Inverurity and Setalvad), for the 
Respondent-Appellant. 

Messrs. Kemp and Weldon, for the Peti- 
tioner-Respondent. 

JUDGMENT. 

Scorr, C. J—The first question that arises 

is whether the Court has jurisdiction to enter- 
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tain this suit which is for restitution of con- 
jugal rights. 

The petitioner is an English woman pro- 
fessing the Christian religion. 

The respondent is Parsi 
reside in Bombay. 

The parties were married in London on the 
Ath of August 1911. 

On the 11th of October in that year, they 
started for India and arrived in Bombay 
about the end of that month. 

On the 3rd of February 1912, they left 
“Bombay again for London travelling via 
Marseilles. They arrived at Victoria Station 
London, on the 19th of February 1912, where 
the respondent left the petitioner. He has 
since refused to live with her though 
offeriug her a certain maintenance. It 
is alleged on affidavit that subsequent to 
February 1911 he has obtained employment 
as a commercial traveller on £200 per annum 
in England. 

On the 8th of March 1912, the petitioner 
anounced her intention of going to India 
to bring her case before an English Judge ‘as 
soon as the necessary arrangements for her 
going aud remaining there for the necessary 
time ete.’ were completed. 

She started for Bombay to carry ont her 
resolution on the 19th of April, and arrived 
on the 10th of May 1912. She filed her 
petition for restitution in this Court on the 
27th of June. 

The learned Judge finds as a fact, and 
it is not disputed, that she came to Bombay 
in order to file her petition. He wasof 
opinion that this Court had jurisdiction to 
try the suit, under section 2 of the Indian 
Divorce Act, if it found that the petitioner 
professed the Christian religion and resided in 
Bombay at the time of presenting the peti- 
tion; and being of opinion that she had no 
permanent residence anywhere else decided 
the issue of jurisdiction in her favour. 


whose parents 


The provisions of section 2 of the Act relating 
to or affecting jurisdiction are of a negative 
and exclusive character except the first clause 
which relates to its local extent: clause 2 pre- 
vents the Oourt from granting any relief 
except where the petitioner professes the 
Christian religion and resides in India at the 
time of presenting the petition. 

Clause 3 prevents the Court from dissolving 
marriages except in the case of Indian 


marriages—or where certain specified matri- 
monial offences have been committed in India 
or where the husband has abjured the 
Christian for some other form of religion. 

Clause 4 prevents the Court from making 
decrees of nullity except in the cage of 
Indian marriages. 5 

Section 4 confers upon the High Courts 
and District Courte, subject to the provision 
of the Act, ‘the jurisdiction then exercised 
by the High Courts in respect of divoce a 
mensa et toro and in all other causes suits and 
matters matrimonial.’ 

By section 9 of the High Courts Act, such 
matrimonial jurisdiction was conferred on the 
High Courts as Her Majesty might by 
Letters Patent grant and direct and it wag 
provided that, save as by such Letters Patent 
might be otherwise directed and without 
prejudice to the legislative powers of the 
Governor-General, the High Court in each 
Presidency should have and exercise all juris- 
diction and every power and authority what- 
soever in any manner vested in any of the 
Supreme Courts. 

The ecclesiastical jurisdiction of the Supreme 
Courts was limited to persons described and 
distinguished by the appellation of British 
subjects, residing in the Town and Island of 
Bombay and the factories subordinate thereto 
and all the territories dependent upon the 
Government of Bombay. It was held in 
Ardaseer Oursetjee v, Perozeboye (1) that this 
jurisdiction could not be exercised over 
Parsis, 

By clause 35 of the Arnended Letters Patent 
of the High Court, that decision was given 
effect to by limiting the jurisdiction within 
the Presidency to ‘matters matrimonial 
between our subjects professing the Christian 
religion.’ 

In clause 33 of hisdespatch of the 14th May 
1862, which accompanied the original Lettera 
Patent, the Secretary of State wrote: “Her 
Majesty’s Government are desirous of placing 
the Christian Subjects of the Crown within 
the Presidency in the same position under 
the High Court as to matters matrimonial in 
general as they now are under the Supreme 
Court and this they believe to be effected by 
clause 35 of the Charter. But they consider it 
expedient that the High Court should possess 


in addition the power of decreeing divorce, 
i 6 M. L A. 348; 4 W. R. (P.O) 91; 19 Eng. Rep, 
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which the Supreme Court does not possess— 
in other words, that the High Court should 
-have the same jurisdiction as the Court for 
Divorce and Matrimonial Causes in England 
established in virtue of 20 & 21 Vie. O. 
85...... I request that you will immediately 
take the subject into your consideration 
and introduce into your Council a bill 
for conferring upon the High Court the 
jurisdiction and power of the Divorce Court in 
England.” 

The Indian Divorce Act of 1869 was 
apparently enacted as a consequence of this 
request. That Act by sectiors 10—17 con- 
ferred on the Indian Courts jurisdiction to 
grant decrees for divorce, that is, dissolution, 
subject, however, to the limitations stated 
in section 2. It would not apparently be 
necessary that both parties to a divorce 
petition should profess the Christian religion. 
Nor is this a necessity in the case of petitions 
for nullity provided for by sections18—2lL. 
But as regards the jurisdiction confirmed to 
the High Court by section 4 (which includes 
suits for restitution), the powers of the Courts 
are still limited to Christian subjects within 
the Presidency. 

For this, reason, I am of opinion that the 
Court has no jurisdiction to grant a decree 
for restitution either against a Parsi respond- 
ent or a respondent not within the Presi- 
denoy. 

The same result may be arrived at by 
another_train of reasoning. Section 7 enacts 
that subject to the provisions contained in 
the Act, the High Courts and District Courts 
shall in all suits and proceedings hereunder 
act and give relief on pringiples and rules 
which in the opinion of the said Courts 
are, as Dearly as may be, conformable to the 
principles and rules on which the Court 
for Divorce and Matrimonial Causes in 
England for the time being acts and gives 
relief. 

_ It is established by the following cases 
that the Court will not give relief by way 
of restitution if the respondent named in 
the petition was absent from the jurisdiction 
at the time the suit was instituted and re- 
mains absent, although residence at date of 
suit of both spouses, whatever the domicile, 
is sufficient to give jurisdiction in suits of 
this nature: see Firebrace v. Firebrace (2); 


(2) (1878) 4 P. D. 63; 47 L, J. P. 41; 89 D, T. 94; 
26 W. R. 617. 


Ohiehister v. Okichestor (3); and Armytage v, 
Armytage (4). 

In Firebrace v. Firebrase (2), the respond- 
ənt who was absent from England at the 
date of the suit was an Australian. Sir 
James Hannen said (page 68): “In a suit 
for restitution of conjugal rights, the primary 
object is to control the husband. She asks 
that her husband shall in the future be 
compelled by the process of the Court to take 
her back to live with him-in a common 
home. In other words, she prays that the 
English law shall be put in force against 
him, but as the obligation of a foreigner to 
obey the laws of this country lasts no longer 
than the time during which he is within its 
jurisdiction, the tribunals of this country 
cannot call upon him to obey those laws 
after the obligation has ceased. The diffi- 
culty, amounting in most cases to an im- 
possibility, of enforcing the decree of the 
Court in the circumstances of the present 
case, lends additional force to the arguments 
against the existence of the jurisdiction.” 
These remarks appear to me to be applicable 
to the present case although Bombay may be 
the respondent’s domicile of origin: for the 
matrimonial jurisdiction of the Indian Courts 
is in no way based upon domicile. 

Another aspect of-the question of jurisdic- 
tion may be based upon an argument 
suggested by the case of Thornton v. Thornton 
(5), in which Counsel suggested that the 
jurisdiction of the Bombay High Court in 
a suit for divorce was based on section 45 
of the Divorce Act, which imported section 17 
of the Civil Procedure Code and thus gave 
jurisdiction where the cause of action arose. 


Cotton, L. J., seems to have accepted this as 


the basis of the jurisdiction claimed. 

The jurisdiction was really, I think, based 
on the alleged residence of the petitioner in 
India coupled with commission of the act of 
adultery whilst the parties last resided 
together in India: see Thornton v. Hdith 9. 
Thornton (6); and this would be by virtue of 
section 10 of the Divorce Act read with sec- 
tion 2. The argument, however, suggests 
that in the case of other matrimonial offences, 
the application of the Uivil Procedure Code 

(3) (1885) 10 P. D. 186; 34 W. R. 65. 

(4) (1898) P. 178; 67 L. J. (P. D. A.) 90; 78 L. T. 
689; 14 T. L. R. 480. 

(6) (1886) 11 P. D. 176; 55 L. J. P, 49; 54 L. T, 774; 
84 W. R.509, 

(6) 10 B, 422 atip. 431, 
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will involve the necessity either of residence 
on the part of the defendant or the accrual 
of the cause of action within the jurisdiction 
in order to enable the Court to entertain the 
suit. 

I may add that I am by no means satisfied 
that the petitioner was residing in India 
within the meaning of section 2 atthe time 
of the petition. In Manning v. Manning (7), 
it was held that mere residence in England 
at the time of the institution of a suit for 
judicial separation is not sufficient to found 
the jurisdiction of the Court. The residence 
of the petitioner must be bona fide and not 
casual or as a traveller. 

I think the Court bas no jurisdiction and 
the petition must be dismissed. 

CHANDAVARKAR, J.—I concur. 

Subsequently, the petitioner’s attorney 
applied that the prothonotary may be directed 
to retain in Court the monies paid by the 
respondent as security for petitioner’s costs 
pending taxation of his costs and to pay him 
his taxed costs out of the money. The 
Chief Justice thereupon delivered the follow- 
ing 

JUDGMENT.—The proceedings in which 
this application is made were initiated by a 
petition for restitution of conjugal rights by 
Mrs. Wadia, a Obristian, against Mr. 
Wadia, a Parsi. 

Mr. Crawford of the firm of Crawford 
Brown & Co. was appointed attorney for 
Mrs. Wadia, and upon his application an 
„order was made by the Chamber Judge, on 
the 19th of October 1912, for the deposit 
by the respondents of Rs. 600 as security for 
the petitioner’s costs. That sum was de- 
posited on the lith of November 1912. Ac- 
cording to the terms of the order, it was to 
cover the petitioner’s costs already incurred 
and to be incurred. The order was made under 
the settled practice of this Court to follow, 
in matters relating to costs under the Indian 
Divorce Act, the practica of the Divorce 
Courts in England. 

The petitioner obtained an order for re- 
stitution from -Mr. Justice Macleod. An 
appeal was preferred against his decision 
upon which the appellant in accordance with 
the rule of tha Court deposited Rs. 500 as 
- security for the respondent's costs. The 
appeal. was successful in that the Court held 


(7) (1871) 2 P. 223; 40 D.J. Mat. 18; 24 L. T. 196; 
19 W. B. 479. 


that it had no‘jurisdiction to award the 
relief prayed for to the petitioner, and it 
declined to make any order for the payment 
of the respondent’s costs by the petitioner 
having regard to the ground of the decision 
in the appeal. 

Mr. Crawford, the petitioner’s attorney, 
now applies that the Prothonotary be direct- 
ed to retain the monies in Court pending 
taxation of his costs and to pay to him the 
costs when so ascertained out of the monies 
so deposited on the ground that thuse sums 
must be applied in the first instance in satis- 
faction of his taxed costs as it ig the esta- 
blished rule of the Divorce Court not to de- 
prive the wife’s Solicitor of his costs ont of 
the fundintended for his payment unless he 
has himself done something to justify so 
strong a measure. See Flower v. Flower (8) 
and Robertson v, Robertson (9). 


On behalf of the respondent, it is contended 
that the Solicitor has no locus standi in the 
matter. That position appears to me not to 
be tenable having regard to the more recent 
decisions of the Divorce Court in England 
and Ireland showing that applications by 
Solicitors with reference to their costs have 
repeatedly been entertained. See Joseph v. 
Joseph & Burnhill(10), Nairne v. Nairne (11), 
Ballance v. Ballance (12), and Jints v. Jinks 


(13). 


The next question is whether the Attorney 
is right in contending that the money de- 
posited must be treated, whatever the resul: 
of the petition, as a fund for his security. In 
Hall v. Hall (14). Lindley, L. J. said: —~ 

“The £45 ordered to be paid into Oourt 
in this case was intended to enable Mrs. 
Hall to obtain legal assistance in the 
divorce procaedings instituted against her, 
and her Solicitor naturally- looked to this 
fund for his remuneration in conducting 
her defence. In the ordinary course of 
events, he would have had his costs taxed 


(8) (1873) 3 P. 
253; 21 W. R. 776. 

(9) (1881) 6 P. D. 119; 45 L. T. 237; 29 W, R. 
880. 

(10) (1897) 76 L, T, 236. 

(11) (1901) 85 L. T. 649; 55 J. P. 777; 18 T.L. R. 
16; 71 L.J. P, 37. 

(12) (1899) 2 I. R. 128. 

(13) (1911) P. 120; 80 D. J. P. 84; 104 L. T. 635; 55 
S. J. 366; 27 T. L. R. 326. i 

(14) (1891) P. 302; 60 L. J. P. 73; 65 L. T, 208, 


182; 42 L. J. Mat. 45; 29 D'I. 
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and paid before the motion for a new 
trial came on for hearing, but the husband 
who paid the money into Court has caused 
the payment out to be delayed, and the 
money is stillin Court. The motion for 
| a new trial was dismissed with costs, and 
the husband has applied for payment of 
his costs ofthe appeal out of this £45, 
The money being still in Court, the High 
Court, and,on appeal, this Court, clearly 
has jurisdiction over the fund; but con- 
sidering the purpose for which if was 
paid into Court, aud the established rule 
that the Court will not deprive the wife’s 
Solicitor of his costs out of the fund in- 
tended for his payment, unless he has 
himself done something to justify so strong 
a measure, we do not think it right upon 
the present occasion to accede to the applica- 
tion of the husband.” 


In Hurley v. Hurley (15), Mr. Justice 
Collins made the following observations with 
regard to the practice in the Divorce 
Court: 


“The rule is that, whether the wife is 
successful or not, the husband is bound to 
furnish her with the means of carrying 
on the litigation, and the practice has been 
for the Registrar to estimate a reasonable 
amount for ber costs, which is either paid 
in or security is given for it. If he has 
made an accurate estimate, so much the 
better for the wife; but if his estimate is 
found insufficient when the trial comes on, the 
practice is to enlarge the amount paid in 
by the husband, so thatthe wife may continue 
to be in funds, and to that she is entitled 
although the result may be that she is di- 
vorced. The practice, therefore, seems to me 
to be that the husband is bound to furnish 
the estimated amount for the wife’s costs 
entirely independent of the result. There 
has been an exception engrafted on that rule 
that, if the result of the litigation turns out to 
be unsuccessful for the wife—if she is found 
guilty—the Court refuses to enlarge the 
amount which has been deposited. Where 
that practice comes from I do not know, but 
it only comes into consideration when the 
wife has been found guilty, which is not the 
fact here.” 

Upon these authorities, I think the Attorney 
of the petitioner is justified in his contention 
that the fund paid in is for the benefit of her 


Attorney and she is entitled to have it so 
applied whatever the.result cf the peti- 
tion, provided, of course, that the Attorney 
is in no way to blame. The case of Walker 
v. Walker and Lawson (16), shows that the 
Solicitor or Attorney who takes up a hope- 
less case must not assume that his costs 
will be provided for. But having regard to 
the fact that the petitioner secured an order 
on her petition in the lower Court and that 


_the point of jurisdiction, upon which the 


petition was decided in appeal, does not 
appear to have occurred to the Counsel on 
either side, I cannot say that in this case 
the Attorney was to blame for taking up the 
case. 

Then, it is contended that, if the Attorney 
is entitled to have the first sum deposited 
applied in payment of this taxed costs, he has 
not the same right in relation to the second 
sum of Rs. 500 as that would have been 
deposited in the case of any appeal. I think, 
however, that it may be safely assumed that 
if there had been no rule providing for a 
deposit of Rs. 500 by the appellant, the 
Attorney would have made a further applica- 
tion for the deposit and that application 
would have been granted by the lower 
Court or the Chamber Judge. 

My order is that the sums of Rs. 600 and 
Rs. 500 be retained in Court and be paid 
out, so far as may be necessary, in satisfaction 
of the taxed costs of the petitioner’s Attorney, 
and that the balance, if any, after these costs 
shall have been satisfied, be paid out on the 
application of the respondent’s Attorneys. 

I make no order as to costs of this notice, 
because I think that the attorney should have 
been more prompt in getting his costs taxed 
and in applying that the fund in Court should 
be paid out in satisfaction of those costs. 

Order accordingly. 


Attorneys for the Appellant: Messrs. 
Wadia, Gandhi & Co. l 
Attorneys for the Respondent: Messrs. 


Orawford, Brown & Co. 


(15) (1891) P. 367; 61 L. J. P. 14; 65 L, T. 353. 
(16) (1897) 76 L. T. 234 
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ALLAHABAD HIGH COURT. 
Seconp Civ, Arrear No. 308 or 1918. 
May 26, 1913. ‘ 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
KHUNNI LAL—~Puatwrivr— APPELLANT 
versus 
RAGHUNANDAN PERSHAD— DEFENDANT 


— RESPONDENT. 

U. P. Municipalities Act (I of 1900), s. 187(h)-—Civil 
Procedure Code (Act V of 1908), ss. 2, 96—Election 
petition—No appeal. 

An order passed by a Civil Court on a Munici- 
pal election petition is not a decree within the mean- 
ing of section 2 of the Civil Procedure Code and no 
appeal lies from such an order, 

Sunder Lal v, Muhammad Faig, 18 Ind. Oas. 122; 
16 0. C. 36, approved of. 

Raghunandan Prasad y. Sheo Prasad, 11 A. L. J. 
349; 20 Ind. Cas. 490, Sabhappat Singh v. Abdul 
Gaffur, 24 ©. 107, referred to. 


Second appeal from the decision of the 
District Judge of ` Bareilly, dated 4th 
January 1913. 


Mr. Q. L. Agarwala, for the Appellant. 
Dr. S. O. Banerji, for the Respondent. 


JUNGMENT,.—This is a second appeal 
arising out of an election petition. The 
election petition was presented under rule 
42 (1) made by the Local Government 
under section 187 (1), clause (b) of the 
Municipalities Act. It was filed in the 
Court of the Officiating Subordinate Judge 
of Bareilly and it was dismissed. The peti- 
tioner appealed to the District Judge, who, 
relying upon the ruling of Sundar Lal 
v. Muhammad Faig (1), held that no appeal 
lay to him, as the decision of the first 
Court was an order and not a decree and 
there was nothing in Jaw which gave the 
petitioner a right of appeal against the 
order of the first Court. The petitioner 
has come up in second appeal and a plea 
-is urged that the decision of the first Court 
is a decree within the definition thereof 
in section 2 of the Code of Civil Procedure 
ard, therefore, an appeal would lie therefrom. 
The decision of the question really depends 
upon the answer to another question. Was 
or was not the proceeding in the Court 
of first instance a suit within the meaning 
of the word in section 2 of the Code of 
Civil Procedure P Under the Municipalities 


Act, section 187 (1), sub-section (A), the 
(1) 18 Ind. Cas. 122; 16 O. O. 36. 
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Local Government has power to frame 
rules consistent with the Act and applicable 
to all or any Municipalities generally for 
regulating all elections under the Act. 
Under the former Municipalities Act, under 
the rules framed by the Government there- 
under regulating elections, an election petition 
had to be filed in the Court of the District 
Magistrate and his decision thereon was final. 
When the draft rules under the present Act 


- were published, they contained the same 


provisions, but when they were considered 
the power of the District Magistrate to hear 
election petitions was removed and the 
rule was cast in the present rules as 
follows :—“The validity of an election made 
in accordance with these rules, shall not 
be questioned except by a petition presented 
to a competent Court within fifteen days 
after the day on which the election was 
held by a person or persons enrolled ia the 
Municipal electoral roll.” It is quite clear, 
therefore, that the petitioner in the present 
case presented his petition to the competent 
Court under the above-mentioned rule. It has 
been held in this Court that the competent 
Court means a Court of civil jurisdiction, as 
the question which arises is neither a criminal 
nor a revenue matter. Civil Courts have 
to do with-a number of miscellaneous matters 
under Special Acts which empower Civil 
Courts in certain circumstances to pass 
certain orders. Orders passed under those 
Acts are only appealable in so far as provi- 
sion is made for appeals in the Acts them- 
selves. They are orders which are not dealt 
with by the Code of Civil Procedure and they 
are not decrees as they are not passed in the 
course of suits. In the present instance, 
the action taken by the Civil Court is taken 
in pursuance of the powers granted under the 
rules passed by Government under section 187 
of the Municipalities Act. Neither the Act nor 
the rules make any provision whatsoever for 
any appeal from an order which the com- 
petent Court may pass on an election peti- 
tion and unless it can be established that the 
orders passed amount to decrees, it is quite 
clear that no appeal lay to the District Judge. 
In our opinion, an order passed on an election 
petition in the circumstances of the present 
case is not an order passed in a suit and does 
not amount to a decree and, in the absence of 
any special provision, no appeal lies theres 
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rom. The question was considered at con- 
siderable length in Sundar Lal v. Muhammad 
Haiq (1). Though appeals have been filed 
in this Court and decided, the present ques- 
tion was not raised nor decided. That does 
not prevent it being raised now and decided 
as between the parties to the present appeal. 
The case of Raghunandan Prasad v. Bheo 
Prasad (2), was not an appeal from an order 
passed on an election petition. An election 
had been beld and an election petition had 
been presented to the District Magistrate and 
rejected. The suit was brought by the plaintiff 
in the Court of the Subordinate Judge praying 
for a declaration that he had been elected 
by a majority of lawful votes and only in the 
alternative for a declaration that the 
election was void, having been held under 
rules, which had. been’ cancelled. In 
Sabhapat Singh v. Abdul Qafur (3), a can- 
didate, who had been elected, had his 
election setaside under therules made under 
the Bengal: Act of 1884, by the authority of 


the District Magistrate, who there determined | 


the validity of the election. - Thereupon a 
suit was brought in the Civil Court by the 
person whose election had been set aside for 
a declaration of his right to vote and to 
stand asa candidate and for a declaration 
that he had been duly elected. It- was there 


held that the suit, so far as it related to the. 


declaration that he had aright to vote and 


.--to stand as a candidate, was of a civil nature 
- and would lie 


in the Civil Court. It was 
further held : that the plaintiff was not 
entitled to a declaration that his election was 


“good and that he was only entitled to a. 


declaration that he war entitled to vote and ~ 
i - his agent thought that the memorandum of 


` to stand as a candidate for election. 


In England, in cases of Municipal elections - 


a Special Court is constituted by statule for 
the trial of Municipal election petitions. -It 
consists of a. single Commissioner whose 
decision is final. He has the power to reserve a 
question of law as to admissibility of evidence 
or otherwise for consideration of the High’ 
Court, if in his opinion the question requires 
_ such consideration, 
` policy of the law has all along been finality 
of.the decision of the Oourt, Commissioner 


or other special officer empowered to hear- 


election petitions. It seems to us unneces- 
sary to discuss the reasons for such a policy. 
(2) 20 Ind. Cag, 490; ILA. de 849, 
2 @Y} 24 0, 107." É 
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They appear tous to be obvious, Some 
awkward aud absurd resulis are mentioned 
in the ruling mentioned above, to wit, 
Sundar Lal v. Muhammad Faig (1), We 
agree with this decision in holding that the 
order passed on an election petition is not a 
decree and that no provision has been made 
for an appeal from sach order. The appeal 
fails and is dismissed with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
REGULAR Oivin Appeat No. 198 or 1912, 
August 30, 1912, 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr. and Mr. Justice Beacheroft. 
HARI HAR GURU—Derenpant— 

- APPELLANT 
versus 
ANANDA MAHANTY — PLAINTIFE — 


RESPONDENT. 
Court-fee—Memorandum of appeal— Valuation of 
appeal—Over payment of Court- fee by mistake—Re- 

d. 


fun 


Where through a mistako of the appellant’s agent, 
a certain sum was overpaid as Court-fees on the 
memorandum of appeal, the High Court made an 
order-for refund of the excess amount, 

FAOTS.—The appellant was the defend- 
ant in thesuit. The claim against him was 
a large amount, and the plaintiff paid a Court- 
fee of Rs. 950 on his plaint. The suit was 


deereed for Rs. 17, 961 and the defendant ap-. . 


pealed to the High Court. - His appeal was 
valued at Rs. 17,961, the amount decreed; but 


appeal should. be stamped just as the plaint 


‘and without asking the appellant’s Vakil, he 


paid a Court-fee of Rs. 950 on the memo-. > 
randum of appeal, instead of Rs. 750, which 
Court- fee was sufficient for the memorandum 
17,961. The appel- 
‘lant applied for a refund of the excess 
amount Rs. 235 paid on the- memorandum of 
appeal. . 

Babu Surendra Madhub Mallik, ia the 
Petitioner. 

JUDGMENT.—The Court following, In re 


Grunt (1), granted the application and directe | ' 


ed the Taxing Officer to issue the necessary 


QJ 14 W. B47. 
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certificate so that the appellant may havea 
refund of the excess amount from the Re- 
venue Officers. 


CALOUTTA HIGH COURT. 
Second Cryin Arpeau No. 3830 or 1910. 
April 8, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
KIRTIBASH DAS—DEFENDANT—Å PPELLANT 
versus 
GOPAL JEO AND orners—Prarytirrs— 

i RESPONDENTS. 
Benamdar—Mortgagee—Suit by ostensible mort- 
gagee —Beneficial owner not made party—Owner bound 
by decree—Benamdar not entitled to sue for possession. 
A suit for foreclosure of a mortgage may be 
brought by the person named in the -mortgage-deed 
as the mortgagee, although he was in fact only the 
benamdar of the beneficial owner, and such a suit 


. Should not be dismissed on the ground that the bene- 


ficial owner has not béen joined as a party. 

Sachitanand Mohapatra v, Baloram Gorain,24 O. 
644; Hara Govinda v. Purna Ohandra, 1 Ind. Cas. 
522; 110. L, J..47; Sreenath Nag v. Chunder Nath 
Ghose, 17 W. R. 192 and Bhoobunessar Roy Chowdhury 
v. Juggesswree Chowdhrani, 22 W. R. 418, followed. 

Mohendra Nath Mukerji v. Kali Prosad Johuri, 30 
C. 265; 7 0. W. N. 229, distinguished. 

So long as benami system is recognised, it is to be 
presumed, in the absence of any evidence to the cone 


. trary, that a suit instituted by a benamdar has been 


instituted with the full authority of, the beneficial 
owner, and any decision made in such a suit is as 
much binding upon the real owner as if the suit had 
been brought by the real owner himself, ` 

Gopi Nath Chobey v. Bhugwat Pershad, 10 O. 697, 
relied upon. is 

A benamdar as such is not entitled to maintain a 
suit for recovery of possession of immoveable pro- 


- perty which stands in his name. 


Mohendra Nath Mukerjee v, Kali Prosad Johuri, 30 
0. 265; 7 O. W. N. 229, relied upon. : 
Appeal from the decree of the Sub-Judge 


of Cuttack, dated August 23rd, 1910, modi-` 


fying that of the Munsif of Puri, dated Juñe 
14th 1909. ` 
Babu Sushil Madhub Malhk, for Babu 
Provash Ohundra Mitter, for the Appellant. 
Babu Suresh Chandra Ohakravarti, for the 
Respondent. : 
-~ JUDGMENT.—This is an appeal by the 
first defendant in a suit for declaration of 
title to immoveable property and for an ine 
junction to restrain the sale thereof in 
execution of a mortgage decree. On the 7th 
Qotober 1896, the first defendant took a 
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mortgage of the property from the other four 
defendants. He subsequently sued to enforce 
the security and obtained the usual mortgage 
decree on the 25th August 1899. The decree 
was put into execution in due course, and a 
proclamation was served on the 13th August 
1908 under which the sale was notified to 
take place on the 15th September 1908. On 
the 25th August 1908, the plaintiffs, who are 
the sons of the mortgagor, commenced this 
suit for declaration that they were not 
bound by the mortgage or by the decrea 
made on the basis thereof, and also, for 
consequential relief. The Court of first 
instance held in substance that the plaintiffs 
were bound by the mortgage transaction, and 
that they were only entitled to redeem, as 
they would have been if they had been mada 
parties to the mortgage suit. Upon appeal, 
the Subordinate Judge has reversed that 
decision and given the plaintiffs a decree, 
which practically nullifies the mortgage- 


-decree to the extent of their interest in the 


property. The Subordinate Judge has based 
his judgment onthe ground that the first 
defendant was not the real mortgagee, that 
he was only the ostensible mortgagee for the 
benefit of a real creditor, and that, conse- 
quently, he was not entitled to enforce tha 
security though it stood in his name. In 
support of this position, he has invoked the 
authority of the decision in Mohendra Nath 
Mookerjee v. Kali Prosad Johurd (1). This 
view has been now assailed on behalf of the 
first defendant as erroneous, and it has been 
contended that as the bond stood in his 
name, it was competent to him to sue to 
In support of thia 
argument, reliance has been placed upon the ` 
case of Sachitananda Mohapatra v. Baloram 
Gorain (2), which was accepted as good law 
in Hara Govinda v. Purna Ohandra (8). In 
our opinion, there is no room for controversy 
that this contention is well founded. 

In the case of Sachitananda Mohapatra v. 
Baloram Gorain (2), it was ruled that a suit 
for foreclosure of a mortgage may be brought 
by the person named in the mortgage-deed 
on the mortgagee, although he was in fact 
only the benamdar of the beneficial owner, and 
that such a suit should not be dismissed on 


(1) 80 O. 265; 7 O, W. N. 229, 
(2) 240. 644. 
(3) 1 Ind, Cas, 622; 11 0, Ls J. 47. 
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the ground that the beneficial owner has nob 
been joined as a party. The learned Judge 
added that the same point had been brought 
up for decision to this Court before, and that 
it had been decided that the contract could 
be enforced by the parties who had entered 
into it and that the suit should not fail 
merely because the beneficial owner was not 
on the record, The earlier decision to which 
reference was thus made was apparently the 
case of Sreenath Nag v. Ohunder Nath Ghose 
(4), whefe, as subsequently pointed out in 
the case cf Bhoobunessur Roy Chowdhury v. 
Juggessuree Ohowdhrani (5), it was ruled that in 
a case of mortgage where A. advanced money 
taking a bond in the name of B., if a suit was 
afterwards brought in the name of B, the suit 
should not be defeated on the ground that he 
was merely the ostensible mortgagee; A. 
was the person who sought to enforce the 
mortgage and as the defendant had received 
the money from A., and chosen to contract 
with B., it did not lie in his mouth to object 
to the institution of the suit in the same 
form. It is clear, therefore, that if this suit 
were resisted by the mortgagor alone, it 
would not be competent to him to dispute 
that the ostensible mortgagee was entitled to 
maintain it. We are of opinion that the 
sons of the mortgagor, who are bound by the 
mortgage bond equally with the executant, 
do not stand in any better position, The case 
of Mohendra Nath Mukjeree v. Kali Prosad 
Johurt (1), where it was ruled that a benam- 
dar as such is not entitled to maintain a suit 
for recovery of possession of immoveable 
property which stands in his name, is plainly 
distinguishable and does not touch the ques- 
tion now before us, As pointed out by 
Mr. Justice Mitter in the case of Gopi Nath 
` Chobey v. Bhugwat Pershad (6), so long as 
benamt system is recognised, it is to ba 
presumed, in the absence of any evidence to 
the contrary, that a suit instituted by a 
benamdar has been instituted with the full 
authority of the beneficial owner, and any 
decision made in such a suit is as much 
binding upon the real owner as if the suit 
had been brought by the real owner himself. 
Under these circumstances, we must hold 
that the ground assigned by the Subordinate 


(4) 17 W. R, 192, | 
(3) 22 W. R. 413. 
6) 10 0. 697, 
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Judge for his decision cannot be supported. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance 
restored with one variation. The Court of 
first instance allowed the plaintiffs to redeem 
within three months from the 14th June 
1909 and directed that in the mortgage 
accounts interest was to be calculated only 
up to the date of the judgment. The time 
fixed for redemption has long since elapsed 
and we understand that the plaintiffs have 
not availed themselves of the opportunity 
afforded to them. In the circumstances of 
the present case, we think that as the deci- 
sion of the first Court is to be restored, a 
fresh date must be fixed for redemption [Noor 
Ali v. Koni Meah (7) Nam Narain Singh v. 
Lala Raghunath Sahat(8), Tara Chand Marwari 
v. Brojo Gopal Mukerji (9).] We acoord- 
ingly direct that the records be sent 
down to the Court of first instance 
and that accounts be taken of the sum due 
under the mortgage-decree upto the date 
of the account [Kedar Lal v. Bishen (10) 
Gangadas Bhattar v. Jogendra Nath Mitra 
(11), Gurdeo v. Ohandrika Singh (12)] and 
that the plaintiffs be allowed to redeem 
within 15 days of the date when the 
sum payable for redemption has been notified 
to them after determination by the Oourt 
of first instance .The defendant-appellant 
is entitled to his costs both here and in the 
Court of Appeal below. If the plaintiffs do not 
redeem within the time allowed, the suit will 
stand dismissed with costs in all the Courts. 

Appeal allowed. 

(7) 13 0. 13. 

(8) 22 0, 467. 

(9) 18 Ind. Cas. 747; 17 O. L. J. 120 at p. 122; 17 
C. W. N. 457. 

(10) 811. A. 57; 31 O. 332; 8C. W. N. 609. 

(11) 5 C. L.J. 816 at p. 323, 


(12) 6 0. L. J. 611 at p. 687; 1 Ind. Cas. 917; 36 0, 
193. 
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“MUKAND LAL #, ABDUL MAJID. 


PUNJAB CHIEF COURT. 
Ssconp Orvit Appar No. 1004 or 1911. 
July 16, 1918. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Agnew. 
MUKAND LAL alias KALLU MAL— 
PLAINTIFF—APPELLANT 
Versus 
ABDUL MAJID AND ANOTHER MINORS 
THROUGH Musammat BISMILLA, THEIR 


MOTHER— DEFENDANTS— RESPONDENTS. 

Acknowledgment, suit based on—No promise to pay— 
Suit not maintainable—Amendment in further appeal dis- 
allowed—Compromise—Minors interested—Agreement 
to pay barred debts—Compromise not for benefit. 

Where the claim as put forward in the plaint was 
based on an acknowledgment (Dene rahe bagi) 
which contained no promise to pay: 

Held, (1) that the suit as framed was not main- 
tainable, and 


(2) that the plaintiff could not be allowed in fur- 
ther appeal to amend the plaint so as to make 
the suit one for recovery of the debit items leading 
up to the balance acknowledged and thus to change 
the whole character of his suit. 


A compromise by which the minors have to pay 
money, of which recovery could not be had at law 
owing to the bar of limitation, can hardly be said 
to be for the benefit of the minors. 


Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
20th July 1911, reversing that of the 
District Judge, Karnal, dated 18th April 
1911, decrecing the claim. 


Rai Bahadur Pandit Sheo Narain, for the 
Appellant. 
Mr. Sundar Das, for the Respondents, 


JUDGMENT.—The plaintiff sued the 
defendants who are the minor sons of one 
Muhammad Hussain, for recovery of 
Rs, 1,200, stating that Rs. 552-13-6 was 
due on a balance executed by Muhammad 
Hussain on 10th January 1905 in plaintiff’s bahi 
and that Rs. 11 had been subsequently receiv- 
ed by Muhammad Hussain. Rapses 636-2-6 
were claimed as interest. The words used 
by the father of the defendant in acknow- 
ledging the balance in plaintiff’s account 
book are dene rahe bagi Rs. 552-13-8 dene 
rahe miite Pohi Sudi 5th Sambat 1961. 

With the plaint was filed a statement 
showing the following detail of monies 
‘received by Muhammad Hussain and balances 
acknowledged by him: ~ - 

(1) Rupees 200 received on 7th December 
1908 ; ; 
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(2) balance acknowledged on 14th August 
1904, Rs, 332-6.0; 

(3) balance of Rs. 552-13-6 acknowledged 
on lOth January 1905. 

The principal plea of the defendants was 
that certain payments in kind had been 
made but on 24th January 1911, their 
agent pleaded that the suit as framed 
being a claim to recover on a mere 
balance would not lie, “ bagi ke kia par dawa 
nahin ho sakta hai.” 

The first Court issued a commission to 
the local Zadldar,’Ohaudhre Tassaduq Hussain, 
a relative of the defendants. He reported 
that the plea of re-payment by defendants’ 
father could not be supported. He took 
no evidence but said that he had got the 
parties to agree to a compromise by which 
defendants were to pay Rs. 800 to plaintiff, 
In his report, the Zaildar says that the 
defendants’ agent promised to pay Rs, 800 
but did not pay the amount as agreed. The 
first Court, after taking the evidence of 
two witnesses as to re-payments alleged by 
defendants, passed a decree for Rs. 800 
on the ground that a settlement had been 
effected between the parties by which 
defendants were to pay Rs. 800 to plaintiff, 

On appeal by the defendants, the learned 
Divisional Judge held, following Pala 
Mal v. Tulla Ram (1), that the plaintiff 
had not based his claim on the pre- 
vious accounts leading up to the balance 
of 10th January 1905, and that the suit 
on the acknowledgment, which contained 
no promise to pay, was not maintainable. 
He further held that the receipt of the 
item of Rs. 11 by defendants’ father was 
not proved. He accordingly accepted the 
appeal and dismissed the plaintiff’s suit, 

In this appeal, Counsel for the plaintiff. 
appellant admits that’ the claim as put 
forward in the plaint on the acknowledg- 
ment of 10th January 1905 is not maintain- 
able. He asks, however, to be allowed 
to amend the plaint so as to make the 
suit one for recovery of the debit items 
leading up to the balance acknowledged and 
he further asks us to hold that the 
proceedings before the Zaildar amounted 
to a lawful compromise which, if proved to 
have been duly executed by the defendants’ 
agent and to be for the benefit of the minors, 


(1) 119 P. R. 1908. 
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should be followed by a decree. Counsel 
points to the facts that in their written plea 
defendants did not take the position that the 
suit onthe mere acknowledgment was not 
maintainable. It was not till the defendants’ 
agent made his statement on 24th January 
1911 that this plea was put forward: after 
that statement the plaintiff was not again 
examined. Had he been so examined, 
Counsel urges, he might have amended his 
plaint so as to make his case one dependent 
not on the mere acknowledgment, but on the 
items of account leading up thereto. As 
regards this point, we hold that the plaintiff 
cannot, at this stage, be permitted to change 
the whole character of his suit. The plaint 
-and document filed therewith make it quite 
clearthatthe claim was broughtonthestrength 
of the balance acknowledged on 10th January 
1905. It is true, that recovery of Rs. 11 was 
also claimed as an item of debt incurred by de- 
fendants’ father after execution of the balance 
but that item was quite separate, and does 
. not form part of a running acsount beginving 
with the item of Rs. 200 and ending with the 
item of Rs. 11. The account tendered with 
the plaint was not a detail of the items 
leading up tothe final balance but a mere 
statement of one initial debt and two sub- 
sequent acknowledgments of balances due. 
Moreover, the learned Divisional Judge finds 
that receipt of the Rs. 11 by defendants’ 
father is not proved. 

The learned Counsel for appellant has 
attempted to distinguish Pala Mal y. Tulla 
Ram (1) onthe ground that in that case 
plaintiffs displayed some contumacy in not 
amending their plaint so as to make their 
suit one based on the dealings and not on the 
balance acknowledged, so that this Court 
held them to be not entitled to indulgence in 
the matter of amending their plaint. But 
we find that in the ruling cited, the plaintiff 
did, at the eleventh hour, apply to amend 
his plaint in the lower Oourt, though he 
did not persevere in the prayer in the appeal 
to this Court. In the present case, however, 
plaintiff did not, in the first Court, apply for 
permission to make any such amendment 
at all, nor can we find that any such claim was 
made before the Divisional Judge. Ground 
of Appeal No. 15 in that Oourt merely urges 
that issue 3 should not have been decided 
along with issue 2; that contention was 
g sound contention and was met by the 
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learned Divisional Judge who himself decided 
issue 8 on the material available on the 
record which was sufficient fora decision. 
We, therefore, hold that the ruling cited does 
not help the appellant but rather goes 
against him since he did not, in the lower 
Court, make even the belated request for 
amendment of the plaint which the plaintiff 
in Pala Mal v. Tulla Ram (1), undoubtedly, 
made. 

As regards the alleged compromise before 
the Zatldar, we are unable to find any proof 
that the defendants’ agent entered into any 
lawful compromise or was empowered to do 
so. The matter rests on the mere word of 
the local Commissioner and neither party 
appeared to be willing to abide by its terms 
when they presented themselves in Court. 
Apart from that, even if it be admitted that 
the parties did enter into a compromise, such 
a transaction would not be binding on the 
defendants who are minors unless sanctioned 
in terms by the Court, Such sanction could 
ouly be accorded if the compromise were held 
to be for the benefit of the minors and it is 
exceedingly doubtful whether the plaintiff's 
suit could be decreed if based upon the items of 
Rs. 200 debited on 7th December 1903 and 
items leading up to the balance of 14th 
Angust 1904. The suit was brought on 20th 
December 1910 and prima facie a claim for 
recovery of items of debt incurred previous 
to 14th August 1904, was barred by time. 
A compromise by which the minors were to 
pay money, of which recovery could not be 
had at law owing to the bar of limitation, 
could hardly be said to be for the benefit of 
the minors. However this may be, we hold 
that no lawful compromise had been proved 
to have been made on behalf of the defend- 
ants upon which a decree could be based. 
What appears to have occurred was that a 
tentative compromise was arranged by the 
Zatldar, who acted, as he thought, for the 
best interests of the minor defendants, but the 
arrangement fell throngh when, as he says 
in his report, the defendants failed to pay 
the Rs. 800 cash to plaintiff. 

For these reasons, we uphold'the decree of 
the lower ‘Appellate Court and dismiss the 
appeal with costs, 

4 Appeal dismissed. 
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RAM NARAIN CHAKARAVERTI Y, SATISH CHANDRA SINGH, 


CALCUTTA HIGH COURT. 
Sgconp Orviz Appwat No. 2129 or 1908. 
May 29, 1910. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

Raja RAM RANJAN CHAKRAVARTI 
BAHADUR—Ptaintivs—APPELLANT 

: versus 
SATISH CHANDRA SINGH AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Sonthal Perganahs Regulation (III of 1872), 
as. 11, 25—Cinl Oourt—Suit to decide whether defend- 
ant is tenant under plaintiff, if maintainable in Sonthal 
Perganahs. > 

The question whether the defendant is or is not a 
tenant of the land in dispute, is one which cannot be 
tried by the Civil Courts in the Sonthal Parganahs. 

Ram Churn Singh v. Dhaturi Singh, 18 O. 146, 
relied upon. 


Appeal from the decree of the District 
Judge of Danka, in Sonthal Parganahs, dated 
July 29th, 1908, affirming that of the Sub- 
Judge of Dunka, dated April 28th, 1908. 


Dr. Rash Behary Ghosh and Babu Shiba 
Prosanna Bhattacharyya, for the Appellant. 


Babu Naresh Ohandra Ninha, for the Re- 
spondents. 


JT DGMENT.—This appeal arises out of a 
dispute between the proprietor of Mauzah 
Bagjobra and Adekhaon the one side and 
the mokurartdars and dar-mokuraridars of 
Mauzah Adekha on the other. It appears 
that there were 171 bighas and odd of land 
north of the plaintiff's village of Bagjobra 
which was originally jungle. This was 
gradually re-claimed and a Sonthal busti 
established there and the plaintiff used to 
receive rent from the Sonthals. But at the 
last cadastral survey, this 171 bigkas and odd 
was included in Adskha by the Assistant 
Settlement Officer and specifically excluded 
from the village of Bagjobra on the ground 
that a road and ditch seemed tobe the 
natural boundary of the two villages. An 
appeal was presented to the Settlement Officer 
of the Sonthal Pergannahs which after re- 
mand was eventually dismissed, and the order 
of the Settlement Officer was affirmed by the 
Commissioner of Bhagalpore on revision by 
an order dated the 29th April 1904. It 
would, therefore, appear that the plaintiff- 
appellant had ample notice of this alleged 
area atthe time of the Settlement, that he 
fought in the matter to the last and that what 
amounted to a final decree under section 1] 


of the Sonthal Pergannahs Regulation III of 
1872 was passed against him by the Settle- 
ment Court, holding. that this was land 
appertaining to Adekha and hence to the de- 
fendants’ mokurart. 

The present suit has been held by both 
the Courts below to be barred by the provi- 
sions of section 25 of the Regulation. That 
Regulation says that the Courts established 
under Act VI of 1871 are empowered to find 
and determine the rights of zamindars and 
other proprietors as between themselves, if 
any suit affecting auch rights be pending 
at the time when this Regulation shall come 
into operation, or ifa suit be brought to 
contest the finding or record of the Settle- 
ment Officer within three years from the date 
of the said publication or of the final order 
of the Revenue Court. In the case of 
Ram Ohurn Singh v. Dhaturi Singh (1), the 
suit was brought to avoid the mokurar? under 
the Sonthal Pergannahs Settlement Regula- 
tion by the proprietor against his tenant 
mokuraridar. The relations of the parties 
were, therefore, the same as they are in this 
case. Weare asked to distinguish that case 
from this on the ground that the question 
there was whether the defendant was or was 
not a tenant of the plaintiff, But the real 
question there,as here, was whether the defend- 
ant was or was not tenant of the land in dis- 
pute and that question was held by the Court 
to be one which could not be tried by the 
Civil Courts in the Sonthal Pergannahs. 
That ruling seems to govern this case, and 
although the law appears to have been modi- 
fied since this case was brought, we are bound 
to follow the Regulation as it stood at the 
time this case was decided, 

We are of opinion that the case is barred 
by section 25 of the Regulation and tho 
appeal must be dismissed with costs. 

Appeal dismissed. 

(1) 18 O. 146. 
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SAWYER H. % LOUIS DREYFUS AND 00. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civiu Sor No. 257 or 1912. 
January 13, 1913. 
Present:—Mr. Crouch, A. J. O. 

H. SAWYER AND ANDTHER— PETITIONERS 

versus 

Messrs. LOUIS DREYFUS anp Co., AND 

ANOTHER— RESPONDENTS, 

Arbitration Act (IX of 1899), ss. 9, 14, 19— 
Applicability of section 9—Jurisdiction of Court not 
ousted by arbitration clause—Remedies of defendant in 

-case of suit—Award obtained after suit—Section 19 
does notapply after submission—Submission irrevocable, 

Section 9 of the Arbitration Act applies only where 
a different intention is not expressed in the sub. 
mission. 

The jurisdiction of the Court is not ousted by an 
arbitration clause in a written agreement. The posi- 
tion of the defendant after institution of the suit is 
that he can either sue for damages for breach of con~ 
tract to refer, or indirectly enforce specific perform- 
ance of the contract by obtaining an order staying 
the proceedings under section 19. But he must not, 
after suit, and before stay of the proceedings, attempt 
to oust the jurisdiction of the Court, by appointing 
arbitrators. If he does so and an award is made, he 
would be guilty of improperly obtaining an award 
within the meaning of section 14, 

Section 19 has no application to a case where there 
has already been a valid reference; it merely provides 
machinery for indirectly compelling such a reference. 

Where there has been a valid reference to named 

> arbitrators, the submission is irrevocable except by 
leave of the Court, 


Mr. R. Q. Mani, for the Petitioners. 
Mr. Isardas Oodharam, for the Respondents. 


JUDGMENT.—This isan application to 
file an award. It is objected on behalf of 
Messrs. Amratsariamal that the appointment 
of an arbitrator on their behalf was made 
before the expiry of seven clear .days after 
receipt of notice to nominate an arbitrator. 


The notice to nominate an arbitrator was 
written and despatched on the 10th and 
would in the ordinary course have been 
received on the 12th. The reference in 
which Mr. Prise was nominated bears date 
the 20th, but Mr. Isardas contends that the 
nomination took place when instructions 
were given to Mr. Dayaram to prepare a 
reference, probably on the 19th or some days 
earlier. But I cannot regard mere instruc. 
tions to draw a reference, as constituting 
nomination within the term of the submission; 
such nomination must be formal and be 
intended to operate as an appointment, 


Tt is next contended that the appointment 
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of Mr. Price was under section’ 9 of the 
Arbitration Act, and that there is no power 
given by that section to appoint two arbi- 
trators. The answer to this objection is that 
the appointment is made under authority 
conferred by the submission contained in the 
contract and that section 9 applies only where 
a different intention is not expressed in the 
submission, 

Mr. Isardas further contends that the 
award. was improperly procured or that there 
was misconduct inasmuch as the arbitrators 
proceeded with the reference after receiving 
notice that a suit had been filed in the Dis- 
trict Court, Ludhiana. The reference is 
dated 20th June and was accepted on the 
22nd June. The suit was filed on the 15th 
July, and the summons served in Karachi on 
26th or 27th July. The award is dated 
the 16th July and was filed on the 25th July. 
On the 3lst July, an application to stay the 
suit under section 19, Arbitration Act, was 
signed in Karachi and forwarded by registered 
post to the Court and on the 24th October 
1912 an order to stay the suit was passed 
pending the disposal of this application. 
Prima facie, the award was not improperly 
precured nor was there any misconduct, Mr. 
Isardas relies on the telegrams, Exhibit G. 
and Exhibit I, despatched on the 13th July 
warning the arbitrators that a suit had been 
filed and instructing them not to proceed. As 
a matter of fact, no suit had been filed when 
these telegrams were despatched, and I do 
not consider that arbitrators can be. pro- 
perly held guilty of misconduct if they 
ignore prophetic telegrams of this claas. 

It is further contended, on the authority 
of Doleman & Sons v. Ossett Oorporation (1), 
that the award is bad inasmuch as it was 
made after a suit covering the subject-matter 
of the dispute referred had been instituted. 
In the case cited, plaintiffs had entered 
into a contract with defendants for the 
construction of certain sewage works; in the 
contract, there was an arbitration clause by 
which it was agreed that if any dispute arose 
“it should be referred to the Engineer of the 
defendants who should be competent to 
enter upon the subject-matter of the dispute 
without formal reference or notice to either 
of the parties. On June 9th, 1910, plaintiffs 


(1) (1912) L. R. 3 K. B. 267; 81L. J. K.B. 1092 
107 L. T. £81; 76 J, P. 457; 10 L. G. R. 915. 
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brought an action to recover moneys alleged 
to be due under the contract, and damages 
for wrongful termination of it. On October 
19th, the Engineer of the defendants issued 
a certificate or award, without having given 
to plaintiffs any notice of his intention to 
act as arbitrator. Defendants pleaded that 
the award. was conclusive. No application 
to stay proceedings had been made under 
section 4 of the Arbitration Act, and plaintiffs 
in their reply alleged that before the date 
of the certificate defendants had taken steps 
in the action. It washeld by a majority of 
the Court of Appeal that it was not compe- 
tent for the Engineer to determine the matters 
in question, pending the action, and that 
therefore, his award was no bar to plaintiff's 
claim in the action. 


The case obviously differs from the one 
now under consideration for, before wri, 
there had been no actual reference to an 
arbitrator, there had been only an agreement 
to refer. 

Where a written agreement for the sale 
and purchase of goods contains an arbitration 
clause, each party is under a contractual 
objection to refer any dispute which arises to 
arbitration. If after dispute arising, either 
party institutes a suit, he thereby commits a 
breach of contract embodied in the arbitra» 
tion clause, but at the same time he submits 
to a competent tribunal the decision of the 
dispute; for the jurisdiction of the Court 
is not ousted by an arbitration clause. The 
position of the defendants, after institution 
of the suit, is thathe can either sue for damages 
for breach of contract to refer, or indirectly 
enforce specific performance of the contract by 
obtaining an order staying the proceedings 
under section 19. But he must not, after suit, 
and before stay of the proceedings, attempt to 
oust the jurisdiction of the Court, by appoint- 
ing arbitrators. - If he do so, and an award 
is made, he would, as pointed out in 
Louis Dreyfus & Oo. v. Seth Shevakram Harka- 
randas (2), be guilty of improperly obtaining 
anaward within the meaning of section 14, 

But, where before suit, there has been a 
valid reference of the disputes to named arbi- 
trators in pursuance of the terms of the arbi- 
tration clause, and the reference has been ac- 
cepted,a competent tribunal has been duly con- 


(2) 18. L. R. 265. 
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stituted, and the submission of the disputes to 
that tribunal is irrevocable except by leave of 
the Court. And here I would draw attention 
to the distinction pointed ont by the learned 
Judges in Doleman’s case (1) between the 
submission of a dispute to a named arbitrator 
and a contract to submit disputes to an 
arbitrator. The former is commonly termed 
a reference. The latter ordinarily takes the 
form of an arbitration clause; the one isa 
contract, the other is a delegation of autho- 
rity. Section 19 has no applicasion to a case 
where there has already been a valid reference: 
it merely provides machinery for indirectly 
compelling snch a reference. 

The contract to refer can never be revocable; 
acontractcan be rescinded, there may be 
breach of it, but it is not,in its nature, revoc- 
able. It is the delegation of authority, that is, 
under section 5, made irrevocable except with 
leave of the Court. When, therefore, on the 
15th Joly, Amratsariamal instituted a suit, 
he was not guilty of any breach of contract 
to refer; for the contract had been fulfilled 
and discharged by the reference. Messrs. 
Lonis Dreyfus & Co, having already made 
a reference, were under no necessity to apply 
under section 19. The Court in which the 
suit was filed was, admittedly, incompetent 
to give leave to revoke the authority of 
the arbitrators, so that filing of the suit con- 
stituted no warning either to Messrs. Louis 
Dreyfus §& Co, or to the arbitrators that the 
authority of the latter might be withdrawn. 
There was, therefore, '`in my opinion, no 
misconduct in proceeding with the reference. 

No conflict of jurisdiction can arise, nor 
can there be any case between the two 
tribunals, for, by the reference, the cause of 
action arising from breach of the contract 
to buy and sell was merged. After reference 
and until its revocation, Amritsariamal was 
entitled only to such damages as the 
arbitrators might award, not to such 
damages as he might be able to prove to the 
satisfaction of a Court of Law. The award 
when given is conclusive evidence of what is 
due to, or by him. 

As the Punjab Court, in this case, post- 
poned its proceedings until this application 
should have been disposed of, no question of 
defying jurisdiction of that Court arises, 
Let the award stand filed. 

Award filed, 
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CALCUTTA HIGH COURT. 
Miscenraneous Cryin Arrear No. 389 or 1910. 
December 12, 1912. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Richard 
Harivgton, Bart. 
NARENDRA BAHADUR CHAND— 
OssectoR—APPELLANT 
versus 
GOPAL SAH—DECRER-BOLDER— 
RESPONDENT. 

Execution of decree—Ewecution against representa- 
ives of defendant—Death of defendant before hearing — 
Civil Procedure Code (Act V of 1908), s. 50, O. XXII, 
. nN decree cannot be executed against the legal re- 
presentatives of a person against whom the decree 
purports to have been passed, but who died before 
the hearing. 

Appeal from the order of the District 
Judge of Saran, dated June 2nd, 1910, affirm- 
ing that of the Officiating First Sub-Judge 
of that District, dated February 28th, 1910. 

Babu Dwarka Nath Mitter, for the Appel- 
lant. 

Babu Satish Ohandra Ghose, for the Re- 
spondent, 

JUDGMENT.—The point that arises on 
this appeal from appellate order is whether 
what purports tobe a decree can be execut- 
ed against the legal representatives of a 
person against whom the decree purports to 
have been passed but who died not only 
before the decree but also before the hearing. 
In my opinion, an application against the 
legal representatives in such circumstances 
cannot be made, and this I take to be 
clear from the provisions of the Code of 
Civil Procedure and particularly section 50 
of that Code. We must, therefore, set aside 
the order of the lower Appellate Court 
and dismiss the application with costs 
throughout. We assess the hearing fee of 
this appeal at two gold mohurs. 

Appeal allowed. 
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ARATU MISRA Y. MANI JENA. 


CALCUTTA HIGH COURT. 
Sgconp Orvir Appear No. 8477 or 1911. 
July 1, 1913. 

Present:—Mr. Justice Richardson and 
Mr. Justice Newbould. 

ARATU MISRA AND orHers—PLAINTIFES 
— APPELLANTS 

versus ` 
. MANT JENA AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 111B—Re. 
cord of Rights-—Defendant recorded as raiyat—Juris~ 
diction of Civil Court—Suit for possession by landlord 
on ground that defendant is trespasser, if lies in 
Civil Court within three months of final publication 
of Recerd of Right. 

The plaintiffs and the defendants Nos. 8-to 14 were 
co-sharer landlords. The disputed lands were re- 
corded at the Provincial Settlement of Orissa in 1897 
as uncultivated lands of the joint estate. Butin the 
revised Settlement of 1909, they were recorded as 
lands held by defendants Nos, 1 to 7 as raiyats. The 
plaintiffs asserted that as regards their own share, the 
defendants Nos. 1 to 7 were not vatyats but mere tres. 
passers, and they brought a suit for a declara- 
tion of title and for possession, within three montha 
of the final publication of the Record of Rights in 1909: 

Held, that, as the question, whether the relation of 
landlord and tenant exists between the plaintiffs and 
the defendants Nos. 1 to 7, was in fact and substance 
the question upon which the present suit turned and 
upon which the Courts were asked to adjudicate, the 
suit being instituted within the prohibited period, must 
fail under section 111B of the Bengal Tenancy Act. 

Appeal from the decree of the District 
Judge of Cuttack, dated September, 12th, 
1911, reversing that of the Munsif of Bhadrak, 
dated November 29th, 1910. 


Babus Sushil Madhab Mullick and Satish 
Ohandra Bose, for the Appellants. 


JUDGMENT.—This second appeal arises 
out of a suit instituted in the Civil Court by 
the plaintiffs for a declaration of their title 
to, and for recovery of possession of, certain 


lands in the occupation of the defendants 
Nos. 1 to 7. The plaintiffs and the defend- 


ants Nos. 8 to 14 are co-sharer landlords. `` 


The share of the plaintiffs in the joint pro- 
perty is eleven annas and the share of the 
defendants Nos. 8 to 14 is five annas. The 
lands to which dispute relates are situated 
in the District of Cuttack and were recorded 
at the Provincial Settlement of 1897 as 
anabadt or uncultivated lands of the joint 
estate. In the revised Settlement of 1909, 
the lands were recorded as lands held by 
defendants Nos. 1 to 7 as raiyats. The defend- 
ants Nos. 1 to 7 are closely related to the 
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defendants Nos. 8 to 14 and their right as 
tenants in respect of the share of the latter 
is not disputed. What the plaintiffs assert is 
that as regards their own share, the defendants 
Nos. 1 to 7 are mere trespassers. The suit 
was instituted within three months of the 
final publication of Record of Rights in 1909. 
The contention that the suit was not main- 
tainable in view of certain provisions con- 
tained in Chapter X of the Bengal Tenancy 
Act was overruled by the first Court but was 
accepted by the Court of Appeal below. 
The only question we have to decide is 
which of these two views is correct. 


It appears that proceedings were taken 
by the defendants Nos. 1 to 7 under section 
105 of the Tenancy Act for the settlement 
of fair and equitable rents in respect of 
the Jands of which they are in possession, 
The plaintiffs were made parties to those 
proceedings but did not appear. In the 
result, the Revenue Officer settled fair rents 
by an ex parte decision and that decision is 
now final under section 107 of the Bengal 
Tenancy Act. It is final, however, only so far 
as it goes and no further. 


The learned Judge in the Court below puts 
his argument against the maintainability of 
the present suit in two ways. 


He suggests firstly that the question wether 
the relationship of landlord and tenant exists 
between the plaintiffs and the defendants Nos. 
l to 7 did in effect arise in the proceedings 
under section 105, because if might and ought 
to have been raised under section 105 A. The 
mere fact that the plaintiffs did not choose to 
appear and oppose the application under 
section 105, is not, in the learned Judge’s view, 
sufficient to show thatthe relationship iu 
question was not the subject of that appli- 
cation. From these premises, he would 
draw the conclusion that section 109 prevents 
“the issue from being raised in the present 
suit or indeed in any suit in the Civil Court. 
As tothe case of Pandab Dowari Das v. 
Ananda Kishun (1), he would distinguish it 
on the ground that it was decided with re- 
ference to the law as it stood before the 
amending Act of 1907 was passed and, 
therefore, before section 105A was enacted, 

No doubt, the object of such sections as 

n 7 Ind. Cas, 102; 12 C. L. J. 195; 14 © W. N 
897. ` 
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sections 105A, 109 and ILIB isto prevent 
the conflict of jurisdiction which would result 
if the same questions were agitated in the 
Revenue Courts and in the Civil Courts 
But it is not necessary for us to express an 
opinion on the questions which arise in regard 
to ‘the effect of section 109 because, as it 
seems to us, the learned Judge is right in 
holding, as he has secondly done, that the 
present suit is barred by the provisions of 
section 111B, That section lays down that 
no suit affecting land in respect of which 
a Record of Rights bas been prepared and 
finally published shall, within three “months 
of the date of certificate of final publication, 
be instituted in any Civil Court for the 
decision of certain issues of which one ig 
“whether the relation of Jandlord and tenant 
exists”. There is no doubt that as the 
plaintiffs put their case the question whe- 
ther such a relationship exists between them 
and the defendants Nos. 1 to 7 is in fact 
and substance the question upon which the 
present suit turns and upon which the Courts 
were asked to adjudicate. The present snit, 
as we have said, was instituled within the 
prohibited period and as the language of 
section 111B is clear and positive, it appears to 
us that the suit must fail on this ground, 
- Itissaid on behalfof the plaintifs that 
the-Revenue Officer could not have given the 
plaintiffs the relief which they now seek, a 
declaration of title and recovery of possession. 

That is so but in the view we take of the 
provisions in Chapter X of the Tenancy Act, 
we are concerned not with the reliefs sought 
bat with the nature of the controversy and 
the media by which the reliefs sought must 
be obtained. 

The appeal is dismissed. As the defend- 
ants have not appeared, we make no order 
as to costs. 

Appeal dismissed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

Ssconp Crvin Appgan No. 14 or 1911. 
January 28, 1913. 
Present:—Mr. Crouch, A. J. O. 
JEHAN KHAN KHUDAD KHAN AND 
OTHERS—APPELLANTS 

VETSUS R 
ROHALA KHAN MOOSA KHAN — 


RESPONDENTS. 

Pensions Act (XXIII of 1871), s.4—Suit as pattedar— 
Necessity of certificate from Collector—Adjournment for 
certificate not granted where plaintif guilty of 
laches. 

Where the plaintiff seeks a declaration that he is 
entitled to a certain share of the pattedar? of a vil- 
lage, his suit cannot be entertained without a certi- 
ficate from the Collector under the Pensions Act. 

The High Court will not allow an adjournment to 
enable the plaintiff to obtain the Collector’s certificate 
where the appeal has been argued and the plaintiff, 
although aware of the necessity of such a certificate 
long before the institution of the suit, never tried 
to obtain it. 

Ganpat Row v. Ananda Row, 28 A. 104, A. W. N. 
(1905) 206, distinguishéd. 


Appeal from the decision of the Joint 
Judge, Sukkur- Larkana. 


Mr, Dipchand T. Ojha, for the Appellants. 

Mr. Hirdaram Mewaram, for the Respond- 
ent. 

JUDGMENT.—The first question which 
arises in this reference is:— 

Is the Oourt barred by section 4 of the 
Pensions Act, 1871, from entertaining this 
suit? 

Section 4 of the Pensions Act enacts 
that no Civil Court shall entertain any 
suit relating to any pension or grant of 
money or land revenue conferred or made by 
the British or any former Government, 
whatever may have been the consideration 
for any such pension or grant, and whatever 
may have been the nature of the payment, 
claim or right for which such pension or 
grant may have been substituted. The ques- 
tion, then, is, does the suit relate to any grant 
of land revenue made by the British or any 
former Government? 


Plaintiffs, in their plaint, allege that one- 
fourth of seven and a half shares ont of 
fifteen shares in the whole pattedarz in certain 
dehs in the jagir of Mir Mahomed Khan 
Talpur were allotted to Badshah Begum, 
widow of Harun Khan deceased, by way of 
inheritance in Appeal No. 74 of 1877 of the 
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Sadar Court and pray for a declaration that - 
as heirs of the said Begum, they are entitled 
to receive the said 1/4th share. 

It is to be noted that no claim is made to 
any share of the land itself, all that plaintiffs 
seek is a declaration that they are entitled to 
a certain share of the pattedarz, 

The term paitedari is well known and 
well understood in Sind. “The origin of 
those grants appears to have been, 
in some! instances when a wealthy man 
purchased up certain lands, encouraged 
cultivation and promoted agricultural im- 
provements and in consideration of which he 
was granted a ‘Patta’ (a slip of paper) giving 
him a certain share of Government produce.” 
(Alienations in Sind, Vol. I, page 15). The 
term pattedari implies a share in the land 
revenue (page 319). Many of the patiedars, 
probably mcst of them, were also owners of 
the soil, but gua pattedars they were merely 
entitled to a fractional part of the Government 
land revenue. 


As plaintiffs claim as pattedars only, the suit 
seems to be clearly one that the Court is 
barred from entertaining. But it may. be 
contended that, though plaintiffs claim as 
pattedars, the term does, in connection with 
this particular estate, imply an interest in 
the soil. In arriving at a decision an this 
point, the Court is reduced to a consideration 
of such materials as each party has been 
able to furnish. Since the hearing of the 
appeal by my learned colleagues, some 
important documents have been obtained 
from the office of the Commissioner in Sind 
and Crllector of Sukkur and the evidence 
now on record is sufficient, in my opinion, 
toenable the Court to arrive at a clear 
decision. 


A brief history of the ‘pattedard is given on 
pages 149 to 333 of Volume IT of Alienations in 
Sind. The title goes back to a sanad granted, 
in 1788 to Khairullah, ancestor of Harun Khan. 
And in 1806 an arrangement was effected with 
Mir Ghulam Haidar Khan, under which the 
family of Khairullah retained one-half the land 
revenue and the Mir took the other half. Mir 
Ghulam HaidarKhan enjoyed the position of 
ajagirdar and in 1852 this position was 
confirmed to him, but without prejudice to 
the rights of the pattedars, The Mir, appar- 
ently, had possession of the land while the 
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patiedars had merely a right to their share 
in the produce. 


In 1879,0n the death of Mir Mahomed Khan 
Talpur, the jagir was re-granted to Mir 
` Ghulam Hyder Khan, his eldest son, subject 
to “certain pattedaré shares which had to be 
continued.” See Exhibit A. 


In 1895, Mr. Ghulam Hyder Khan died ard 
his jagir was confirmed to his eldest son, 
Mir Mahomed Khan, subject to the proviso 
that the rights of the pattedars to receive 


“pattedari” were in no way affected. See 
Exhibit A, 


No sanad appears to have been granted 
in respect of the pattedart since the British 
conquest, but a roll of patiedars is kept in 
the office of the Commissioner in Sind and 
entry in this roll appears to be the orly 
record of title. (See Exhibits B and 0). 


This roll (Exhibit ©) shows that tke 
share of the pattedars is one-half the 
produce and is paid by the Mir. It also 
shows that on the death of Harun Khan in 
1871, his share in the pattedari was granted 
to his nephew, Rohilahkhan, the present 
defendant. This roll appears to me to 
afford conclusive evidence that the pattedarz 
in which a share. is now claimed has, from 
the time of the British conquest, been treated 
asa grant of land-revenue practically as a 
political pension. 


On the death of Harun Khan, who owned one 


out of seven and a half shares in half the pat- 
tedart, his widow, Badshah Begum, claimed 
one-fourth share as a childless widow and to 
enforce her claim filed a suit against Rahim 
Khan, a nephew of Harun Khan, the present 
defendant, who seems to have taken possession 
of Harun Khan’s share. The objection was 
taken that a certificate was necessary under 

- the Pensions Act, but it was held that an 
order passed by the Collestor on a petition by 
plaintiff to the effect that the produce of the 
pattedari was called by Government and that 
she must bring a suit in the Oivil Courts 
must be regarded as a distinct permission to 
the Courts to take cognizance of the suit, 
that is to say, it was recognized by the Court 
that the suit was one that related to a grant 
of land revenue. 


In that suit, the final decree awarded 
Badshah Begum one-fourth share absolutely 
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and it is alleged that she enjoyed that share 
until her death. This final decree was pass2d 
in February 1877 (Selected Decisions, Vol. I, 
page 41) but during the pendency of this suit, 
Government had by fatsulu, dated 27th 
August 1573, duly sanctioned by the Com- 
missioner in Sind, on the 13th September 
1873, re-granted the share of Harun Kian in 
the paitedari to Rohilah Khan, the present 
defendant. The present defendant holds his 
pattedari by virtue of this re-grant and this 
re-grant was, undoubtedly, of land revenue. It 
is a share of this share of the land revenue 
that plaintiffs had claim. 

But itis contended that plaintiffs are really 
seeking to enforce payment of a decretal debt, 
that the result of the suit of 1871 was to 
convert the share of land revenue to which 
Badshah Begum was entitled as widow into 
a mere money claim with which Government 
have-no concern. The obvious reply is that 
there never was any conversion, and in this 
suit, plaintiffs in terms ask for a share of the 
pattedart. 

The Court is also asked to hold that 
this question of the necessity of a certificate 
is res judicata inasmuch as it has already been 
held that Badshah Begum was entitled to 
sue and plaintiffs merely seek to enforce the 
rights already decreed to her. But the terma 
of section 4 are absolute; no suit for land 
revenue can be entertained; and it is quite 
possible for plaintiffs to have a claim that 
would, under ordinary circumstances, be en- 
forced -by the Courts and yet be barred by a 
special law from filing a suit on it. 

Bat if appeal be made to the principle 
of res judicata, defendants can point to 
three “judgments under which Badshah 
Begum has been held to be barred 
from filing a suit against defendant in res- 
pect of this pattedari. (Exhibit B, Exhibit O. 
and Exhibit F.) 

I would dismiss the appeal with all costs, 


After hearing the abore judgment, Mr. 
Dipchand asks that he may be granted an 
opportunity to obtain a certificate from the 
Collector under the Pensions Act, 1871; on this 
point, it will be necessary to hear parties 
next Tuesday. Mr. Dipchand has now argu- 
ed that following the course taken by the 
Court in Ganpat Row v. Ananda Row (1), the 


(1) 28 A. 104; A. W. N. (1905) 206. 


510 
FAJZaR RAHMAN V, MAIMUNA KHATUN. 


Court should allow an adjournment of the 
hearing to enable a certificate under the Pen- 
sions Act to be obtained from the Collector. 
In the case cited, the adjournment was asked 
for before the appeal was argued and appel- 
lant seems to have exercised all possible 
diligencein curing the technical defect in 
his suit. But the present plaintiff had, as 
far back as 1877, been aware that a certificate 
was necessary, three of his suits have been 
actually dismissed for want of a certificate, 
The present suit had been dismissed in the 
original Court in 1909 on the ground that a 
certificate was necessary; his first appeal 
had been dismissed on the same ground in 
November 1910, and it is not until after the 
the second appeal has been heard and judg- 
ment actually pronounced that an adjourn- 
ment is asked for. It would be impossible to 
grant the request'at this stage. The reason 
` for plaintiff not having asked the Collector. 
for a certificate is fairly obvious. His claim 
is based on certain words in the judgment of 
1877- which' were inserted under a misappre- 
hension, and is not one which avy. Collector 
would be likely to feel sympathy with, or. 
assist in enforcing. 3 
The appeal is dismissed with all costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Lerrers Patent APPEALS Nos. 27 anD 23 
: or 1911, 
June 17, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

FAIZAR RAHAMAN—Derenpant No, 1 

i — APPELLANT 

Versus 
MAIMUNA KHATUN—P tarntirs — 

RESPONDENT. 
Co-sharer—Advantage obtained by co-sharer in dero- 
gation of other co-sharer’s rights—Other co-sharer, whe- 
ther entitled to share of advantage—Revenue sale— 
Default of co-shar‘er-—Purchase by defaulter, whether 
should be for benefit of other co-sharer as well —Circum- 

stances in particular cases. 

There may be circumstances in whioh public policy 
would demand that a co-owner should hold an ad- 
vantage, which he has obtainedin derogation of tha 
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rights of other persons interested in the pro- 
perty, for their benefit as well as his own. 

Therefore, where a revenue sale is caused by the 
default of a co-owner, and the property is afterwards 
purchased at that revenue sale by that co-owner, 
there may be such relations between the defaulter 
and his co-owner as would make it right for the 
eds to treat such a sale as made for the benefit of 

oth. 

Whether or not the doctrine governs the rights 
A parties in particular cases, must depend upon the 

acts. 

Doorga Singh v. Sheo Pershad Singh, 16 O. 194; 
In re Biss, Biss v. Biss, (1903) 2 Ch. 40 at p. 57; 72 
L. J. Oh. 478; 88 L. T. 403;{ 51 W. R. 504 and Kennedy 
v. De Trafford, (1897) A. C. 180; 66 L. J. Oh. 413; 76 L. 
T. 427; 45 W.R. 671, referred to. 


Appeals under section 15 of the Letters 
Patent from the decrees of Mr. Justice N. 
Chatterjea, dated February 8th, 1911, in 
Second Appeal No. 215 of 1909, and reported 
at 9 Ind. Cas, 507. 


In No. 27.- 
Babus Harendra Narain Mitra and Jotish 
Ohandra Sarkar; for the Appellant. 
In No, 28.” > 
i Babu Probodh. Chandra Das, for the Appel- 
ant, è 


. In BOTH THE APPEALS, 
Moulvi Nur-ud-din Ahmed and Babu Khitish 
Ohandra Sen for Babu Shashadhar Roy, for 
the Respondent. : 


` JUDGMENT,.—This is an appeal under 
clause 15 of the Latters Patent from a 
decision of Mr, Justice Nolini Ranjan Chat- 
terjea. He has not finally decided _ the 
rights of the parties, but has remanded 
the case,. because it appeared to him that 


‘the treatment of the case by the lower 


Appellate Court was unsatisfactory. Stated 
shortly, the case is this. The plaintiff 
claims a share in land and claims that ` 
share notwithstanding that there has been 
a revenue sale which apparently extingu- 
ished her title. The ground on which 
the plaintiff claims as against the appellants 
in the two appeals before us is that the 
appellant in Appeal No. 27 of 1911, defendant 
No. 1, a defaulting sharer with the plaintiff, 
can only hold the property purchased by- 
him at the revenue sale subject to a trust 
in favour of the. plaintiff to the extent 
of her share. As against the appellants 
in Appeal No. 23, that-is defendants: Nos. 
2 and 3, itis claimed that they are merely 
benamdars for defendant No. 1. | Í 
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The Munsif affirmed the plaintiff’a claim- 
and passed a decree in her favour, whereby 
in effect he declared the plaintiff’s title 
to a share in the land, awarded the plaintiff 
khas possession of khas lands and possession 
through tenants of tenanted lands, and 
also decreed wasilat, 

The lower Appellate Court reversed that 
decree and Mr. Justice Chatterjee, before 
whom the case came on appeal, was, as 
1 have indicated, dissatisfied with the 
treatment of the case by the lower Appellate 
Court. 

k The gist of Mr. Justice Chatterjea's judg- 
ment is that where a revenue sale is caused 
by the- default of a co-owner and the 
property is afterwards purchased at that 
revenue sale by that co-owner, there may be 
such relations between the defaulter and his 
co-owner as would make it right for the 
Court to treat such a sale as made for the 
benefit of both. He indicated in his judg- 
ment certain conditions under which (in his 
opinion) some 
Doubtless, he did not intend that to bean 
‘exhaustive list of the circumstances that 
would lead to such a result nor is it our 
purpose to- indicate at this stage what the 
circumstances are that may lead to such a 
result. “But we hold that there may be 
such circumstances, and that in this case 
there may be circumstances which would 
make the decree passed by the Munsif a 
right and proper decree.. We have been 
confronted with the decision in Doorga Singh 
vy. Sheo «Pershad Singh (1), and also a 
decision of the Court of Appeal'in England 
in’ In ve Biss; Biss v. Biss (2), as well 
as a decision of the House of Lords in 
Kennedy’ v. DeTrafford (8), all of which 
no doubt, do give colour to the view that 
ordinarily there is “no fiduciary relation 
between co-tenants. So far as the English 
cases are concerned, they hardly would be 
a safe guide for-us to follow in this country, 


because the relations that exist-between co-- 


tenants in England and the consequences of 

those relations are very different from those 

which obtain’ in this sountry. But, no 

< (1) 16 C. 194, ‘i 
(2) (1908) 2-Ch. 40 at p. 57; 72.L. J. Ch. 473; 88 

L. T. 403; 51 W. R. 504. 
~ (3) (1897) A. O. 180; 66 L. J. Oh. 413; 76 L. T, 427; 
. 45 W. R. 671, i ; . 
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doubt, every respect is due to the decision 
of Durga Singh v. Sheo Pershad Singh (1), 
though it has to be borne in mined that two 
Benches of this Court have in two unreport- 
ed decisions questioned the accuracy of 
the law as laid down in Doorga Singh 
Sheo Pershad Singh (1) if pushed to its 
extremé limits. It has been indicated 
and, doubtless, is true that the rule 
which the plaintiff seeks to invoke and 
enforce in this case is one resting on public 
policy, and what may be excellent public 
policy in England may not be such excellent 
public policy for India and wice versa. Now 
we do find, as a matter of fact, that the 
Legislature in India has dealt with this 
matter in the Trusts Act ina manner which 
wholly disagrees with the view of public 
polisy taken in the Hnglish cases to which 
we have been referred. Thus in section 90, 
we have provision in regard to the advant- 
ages gained by a qualified owner, and it is 
there enacted that where a qualified owner 
of any property avails himself of his position 
as such and gains an advantage in deroga- 
tion of the rights of other persons intereste 
ed in the property, he must hold, for the 
benefit of all persons so interested, the 
advantage so gained. Qualified owners are 
not limited to tenants for life, or mortgagees 
but include expressly co-owners and there 
is a specific illustration to that section 
which shows the way in which a co-owner 
maybe affected by this rule. I do not aay 
that the Trusts Act applies here. But it is 
useful as indicating what is the rule of 
public policy in India in the view of the 
Legislature and it must be borne in mind 
that though the Act does not at present 
apply, it mày bə made applicable to this 
Presidency, if thought fit. All this shows - 
that there may be circumstances in which 
public - policy in this Presidency would 
demand that a co-owner should hold an 
advantage, which he has obtained in deroga- 
tion of the rights of other persons interested 
in the property, for their benefit as well as 
his own. Whether or ‘not the doctrine 


_ governs the rights of parties in partioular 


cases must dépend upon “facts as found, and 
it is for that reason that Mr. Justice Chatter- 
jea has refused to accept the judgment of 
the lower Appellate Court and considered 
that the case had ~ not been adequately 
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treated. There is an obvious illustration 
of this furnished by the judgment. I refer 
to that passage where the learned Judge 
says of the plaintiff thatshe had declared 
that she had been all along in possession of 
the property by receipt of its usufruct and 
then goes on to say: “If this be true, it was 
her duty to pay the share of the revenue 
payable for the property to save it from sale”. 
He should have found as a fact what the 
position was and not have based the con- 
clusion on an assertion by the lady which 
was denied by her opponent: and, similarly, 
it would be wrong to accept as correct, even 
from a legal point of view, the reasoning of 
the learned Judge as to the relations 
between defendant No. 1 and the alleged 
benamdar. For these reasons, I think that 
Mr. Justice Chatterjea was perfectly jus- 
tified in the course he took. There must 
be a clear finding on all material facts, and 
when I say this, I bear in mind what has 
been said to us by the appellant-defendant 
No. 1, that apart of his case has not been 
discussed at all by the lower Appellate 
Court. If that be so, then obviously it 
must be considered and discussed on this 
further hearing of the appeal, if it becomes 
necessary and relevant. It will be now for 
the lower Appellate Court, to which this 
case must goin accordance with the judg- 
ment of Mr. Justice Chatterjee, to deter- 
mine, not as suppositions but as actual facta, 
all that is relevant to this case on the 
materials upon the record, and having deter- 
mined those facts, to apply the appropriate 
law to them in the light of the remarks which 
have been made. 

In this view of the case, we must dismiss 
the appeal with costs. 

There will be the same order in Appeal 
No. 28. 

Appeals dismissed. 
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CALCUTTA HIGH COURT. 
ORIGINAL MATRIMONIAL Surv No, 7 or 1912. 
July 22, 1912. 

Present: —Mr. Justice Fletcher. 
FRANCESCO GLORDANO—PuarntiFe 
versus 
FLORA GIORDANO— RESPONDENT 
AND 
BERT ALASIA—Co-Rusponpunt. 

Husband and wife —Divorce—Jurisdiction of Court 

to decree—-Domicile, foreign—Residence in India— 
+ Divorce Act (IV of 1869). 

Under the Indian Divorce Act, it is provided that 


residence in India is sufficient to give the Court juris- 
diction, 

Therefore, where a party, retaining his foreign 
domicile, is resident in British India and the marriage 
is solemnized in India, the Court is bound: to grant 
him a divorce on the grounds specified in the Act; the 
result being that he will have a valid divorce in 
British India, but his marriage will be valid in the 
country where his domicile of origin is and in every 
other civilized country, 

Le Mesurier v. Le Mesurier, (1895) A. C. 517; 64 
L. J. P. O. 97; 11 R. 527; 72 L. T. 873; and Shaw v. 
Gould, LLR. 3 H. L. 55, 37 L. J. Oh. 433; 18 L. T. 
833, referred to. 


Petition for divores by the husband on the 
ground of the wife’s adultery. 


Mr. J. N. Bonnerjee, instructed by Babu 
Shyama Charan Basak, Solicitor, for the 
Petitioner. 


JUDGMENT .—This is a petition presented 
by Francesco Giordano asking the Oourt to 
grant a decree dissolving his marriage with 
the respondent on the ground of her adultery. 
The case stood over for argument, it appear- 
ing that the petitioner was an Italian Subject, 
and that a question as to whether he retained 
his Italian domicile was set up on the 
evidence. It seems to me quite clear, first of 
all, that the petitioner is an Italian Subject, 
notwithstanding Mr. Bannerjee’s statement 
that he has been enrolled in the civil force 
in this country, and his allegiance to the 
Crown of Italy is not altered by such means. 
I have little doubt, also, that the petitioner 
retains his Italian domicile. His evidence is 
that he has no intention at present of return- 
ing to Italy, Under the circumstances, one has 
to consider whether thé Court has jurisdiction 
to grant the petitioner a divorce under the 
terms of the Indian Divorce Act, Now there 
can be no doubt that, where the husband has 
a foreign domicile, that a decree in a divorce 
suit made by the Court other than that of hig 
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_ domicile, even if it is a divorce made in 
accordance with the Municipal law, will 
have no effect outside the territory in which 
the Court granting the decree is situate. 
There are many decisions to that effect. 
There is the case of LeMesurter v. Le Mesurier 
(1). That case expressly dissented from the 
dictum of Lord Colonsay in Skaw v. Gould(2). 
Lord Colonsay expressed an opinion that there 
might be a matrimonial domicile which fell 
short of either the domicile of origin or 
domicile of choice, and on that dictum appar- 
ently Sir Henry Maine framed the Indian 
Divorce Act, under which, it is provided that 
residence in India is sufficient to give the 
Court jurisdiction. That being so, I have to 
consider whether under the terms of the 
Indian Divorces Act, I am bound to grant 
a decree in favour of the petitioner. I 
think I am bound to. Doubtless it will 
have a strange result. The petitioner 
will have a valid divorce in British India, 
but his marriage will be valid in every 
other civilized state of the world. But the 
law is clear that where the party is resident 
in British India, and the marriage is solem- 
nized in India, then, on the grounds specie 
fied in the Act, the Court is bound to grant 
the petitioner adivorce. It seems to me 
notwithstanding the strange result, that 
though an Italian Subject will remain married 
in the country where his domicile of origin 
is and in every other civilized country, under 
the terms of the Indian Divorce Act, he is 
entitled toa divorce. I, therefore, grant a 
decree nisi. 


Decree nist. 


* (1) (1895) A. 0.517; 64 L. J.P. jG. 97; 11 R. 527; 
72 L. T. 873. 

(2) (1868) L. B38 I. L. 55; 37 L.J. Ch. 433; 18 
L. T. 833. POJAT 
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CALCUTTA HIGH COURT. 
REGULAR OIvIL APPRAL No. 852 or 1908. 
May 30, 1912. 

Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
DAND BAHADUR SING@H—Deranpant 
4th PARTY—ÅPPELLANT 
versus 


DEO NANDAN PROSAD—P.alntigr AND 


OTHERS— DaFENDANTS— RESPONDENTS, 

Limitation—Limitation Act (XV of 1877), ss. 5, 14— 
Analogy between sections 5 and 14, if enists—Appeal— 
Admission ex parte—Order, whether may be re-opened 
by respondent—Ezpiry of period of limitation for filing 
appeal gives valuable right, to successful litigant — 
Right not to be jeopardised on slender grounds. 

Section 14 of the Limitation Act does not furnish 
any aualogy which can possibly be of any help when 
the Court is called upon to exercise its discretion 
under section 5. 

Balwant Singh v. Gumani Ram, 5 A. 591; A. W. N. 
(1883) 142, referred to. | 

The essential point to be considered in any possi- 
ble application under section 14 is that the previous 
proceeding was founded upon the same cause of 
action as is sought to be enforced in the subsequent 
suit. 

Where the same question is raised between the 
parties in a number of distinct suits which are all 
decided against one of them, it is not open to him 
to prefer an-appeal against the decree in one only of 
the suits and to wait till that appeal has been decided 
to enable him to consider whether an appeal may or 
may not be profitably filed in the other suits. If 
he file appeals in the other suits after the successful 
termination of his appeal in the first case, he cannot 
ask the Court to admit his appeals under section 5 of 
the Limitation Act. 

Where an appeal is admitted under section 5 of 
the Limitation Act ex parte, the order can be re-opened 
on the objection of the respondent. ; 

Gtrwar Lal v. Lakshmi Narain, 26 A. 829, Balabat 
v. Ganesh, 27 B. 162 at p. 183; 4 Bom. L. R. 980, 
Bibi Tusliman v. Harihar Mahto, 32 O. 253 (F. B.); 
9 0. W. N. 81 ,referred to. 

When the time for appealing is once passed, a very 
valuable right is secured to the successful litigant, 
and the Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought to obtain 
an extension of the time for attacking the decree 
and thus perhaps depriving the successful litigant of 
the advantage he has obtained. 

Karsondas Dharamsey v. Bai Gangabai, 80 B. 329; 
4 Bom. L. R. 965 and Sarat Chandra v, Saraswati, 34 O. 
216; 5 C. L, J. 880, relied upon. j 


oles and Ravenshear, (1907) 1K, B. 1; 
‘eng: k B. rae L. T. 750; 23 T. L. R. 32; 5 S. 
E. O. (x. 8.) 194. Ea] 
Babu Ganesh Dutt Singh, for the Appellant. 
Babu Basanta Kumar Bose and Dr. Sarat 
Ohandra Basak, for the Respondent. 


Babu Skib Chandra Palit, for the Deputy 
Registrar (guardian of a minor Respondent). 
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JUDGMENT.—A preliminary objection 
has been taken to the hearing of this appeal 
on the ground that it is barred by limitation. 
The appeal is directed against a decree made 
on the 27th March 1907, but was not lodged 
in this Court till the 27th July 1908. The 
appellant contends that this is a case where 
an order ought to be made in his favour 
under section 5 of the Indian Limitation 
Act. i 

On the 9th April 1905, the plaintiff-re- 
spondent brought a suit to enforce a mortgage 
executed by one Ajodhya Prasad on the 6th 
February 1891. To that sait, the present 
appellant was joined as a party defendant on 
the allegation that he claimed to have acquir- 
ed an interest in the equity of redemption 
from the mortgagor; but the plaintiff added 
that he did not accept the alienation as 
genuine. That snit was decreed in favour 
of the plaintiff on the 26th March 1906 and 
the contention of the present appellant that 
the transfer in his favour was genuine was 
overruled by the original Court. An appeal 
against that decree was lodged inthis Court on 
the 22nd June 1906, and was allowed on the 

- 28rd July 1908. Meanwhile, on the 15th June 
1906, the mortgagee, who held another security 
from Ajodhya Prasad on the llth March 
1894, commenced the present litigation to 
enforce his rights thereunder. The appellant 
was joined as a party defendant to this suit 
on the allegation that he claimed to be a 
transferee of the equity of redemption from 
the mortgagor, but the plaintiff added, as 
in the previous suit, that his allegation was 
uufounded. The defendant made an unsuc- 
cessful attempt in the Oourt below to stay 
the hearing of the suit pending the result 
of the appeal to this Court in the previous 
litigation. When the Court refused to stay 
the trial, apparently he did not contest the 
claim, and, on the 27th March 1907, an 
ee parte decree was made in favour of the 
plaintiff. Against that decree, he did not 
appeal to this Court within the time allowed 
by law, and waited till the 27th July 1908, 
when he lodged the memorandum now before 
us. The only excuse he can offer is that he 
decided not to prefer au appeal till he 
was successful in the previous litigation. He 
states frankly that any appeal against the 
decree of the-27th March 1907, would have 
been infructuous in the event of dismissal of 
the appeal in the previous suit. Under these 
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circumstances, he invites the Court to exclude 
the time during which the appeal’ in the 
earlier litigation remained pending in this 
Court, and he relies upon the analogy of the 
provisions of section 14 of the Limitation 
Act, which admittedly have no direct appli- 
cation to the case before us, but may, ib is, 
suggested, be usefully kept in view when the 
Court is called upon to exercise its discretion 
under section 5 [Balwant Singhv. Gumant Ram 
(1)]. Section 14 does not, in our opinion, 
furnish uny analogy which can possibly 
assist the appellant. The essential point to 
be considered, in any possible application 
under section 14, is that the previous proceed- 
ing was founded upon the same cause of 
action asis sought to be enforced in the subse- 
quent suit. Here the causes of action in 
the two suits were entirely distinct. If we 
were to accede to the contention of the appel- 
lant, the result would follow that where the 
same question is raised between the parties 
in a number of distinct suits, which are all 
decided against one of them, it-is open to 
him to prefer an appeal against the decree in 
one only of the suits and to wait, till that 
appeal has been decided, to enable him to 
consider whether an appeal may or may not 
be profitably filed inthe other suits. This 
position has only to be stated, to be discarded 
as obviously unsound. The view we take is 
supported by the decision of Thucker Vussonji 
Mowji v, Cauji Purbhut (2). The learned Vakil 
for the appellant has, however, made an 
earnest appeal to us to exercise our discretion 
in favour of his client on two grounds, first, 
that an order under section 6 has already 
been made in his favour by another Division 
Bench of this Court, and, secondly, that 
the value of the subject-matter of this liti- 
gation is considerable. In so faras the first 
ground is concerned, we are of opinion that 
no weight can be attached to it. The order 
was made eg parte and subject to objection by 
the respondent at the hearing. But even if 
there had not been such an express reservation, 
the ex parté order conld have been opened on 
the objection of the other party [Girwar Dalv. 
Lakshmi Narain (8), Balabat v. Ganesh (4), 
Bibi Tusliman v. Harihar Mahto(5)j. In fast, 


(1) 5 A. 591; A. W. N. (1883) 142. 

(2) 14 B. 365. 

(3) 26 A. 329. 

(4) 27 B. 162 at p. 183; 4 Bom. L. R. 980, 
(5) 32 C. 253; 9 0. W. N. 81 (P, B.). 
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NELATOORU VENKATARANGACHARYULU 0 NEDATHUR KRITNAMAOHARYUED, 


if what is recognised as the usual procedure 
had been followed in this instance, the appeal 
would not have been directed to be registered 
eg parte, but a rule would have been issued 
upon the respondent calling upon him to 
show cause why the appeal should not be 
registered though preferred beyond the period 
allowed by law. The appellant proceeded en- 
tirely at his own risk and cannot take advant- 
age of the ex parte order he obtained. In so 
far as the second ground is concerned, it can 
clearly have little, if any, weight in the 
consideration of the question, whether the 
discretion vested in the Court under section 
5 should be exercised in favour of the appel- 
lant. In this connection, we must remember 
that, as pointed out in Karsondas Dharamsey 
v. Bai Gungabut (6) and Saratchandra Bose 
v. Saraswati Debi (7), when the time for 
appealing is once passed, a very valuable righi 
is secured to the successful litigant and the 
Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought 
to obtain an extension of the time for attack- 
ing the decree and thus perhaps depriving the 
successful litigant of the advantage he has 
obtained. We are satisfied in the case before 
us that there is no justice in the ground 
urged by the appellant, his sole object was 
to defer payment of the Court-fee upon the 
memorandum of appeal, because he was 
reluctant to take the risk of a possibly 
infructuous appeal, 

The result is that the appeal is dismissed 
with costs. We assess the hearing fee at five 
gold mohurs. - 

Appeal dismissed. 


(6) 30 B. 329; 7 Bom. L. R. 965. 
(7) 340. 216; 5 ©. L. J. 380. 


MADRAS HIGH COURT. 

Civit ApreaL No. 246 or 1911, 
November 25, 1912. 
Present:—Mr. Justice Miller and Mr. Justice 
Abdar Rahim. 
NELATOORU VENKATARANGACHAR. 
YULU AND ANOTRER— APPELLANTS 
versus 
NEDATHUR KRITNAMACHARYULU 


AND OTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 92—Relj- 


gious Endowments Act (XX of 1863), s. 14—-Difference 
between the two sections—Forms of relief—Suit for 
removal of trustees—Collector’s consent obtained when 
old Code was tn force—Suit instituted when new Code 
came into force—Consent, whether valid. 

Section 92 of the Civil Procedure Godo and section 
14 of Act XX of 1863, so far as the forms of 
relief to which they relate are the same, appear to 
offer a choice fo persons interested in the trust; they 
may proceed under either but are not bound to pro- 
ceed under both, for that might lead to a deadlock, if 
perchance the Collector were to consent to a suit and 
the District Judge to refuse leave. 

A Collector's consent was given in November 1908 
to a suit for the reliefs: (1) the removal of certain 
trustees, (2) the appointment of others, and (3) tho 
vesting of the property in the newly appointed in- 
cumbents. The suit was instituted in 1909 when the 
new Code was in force. 

It was contended in respect of the prayer (1) that 
the Collector’s consent was invalid, because in 1908 
there was no provision of law enabling a suitto be 
instituted for that relief with the Collectors oon- 
sent: 

Held, that the consent was valid. 


Appeal against the decree of the District 
Court of Nellore, in Original Suit No. 12 
of 1909. 

Mr. T. V. Seshagiri Atyar, for the Appel» 
lants. 

Mr. P. Subrahmaniam, for the Responde 
ents, 

JUDGMENT.—It seems clear that the 
suit instituted with the consent of the 
Collector is a good snit for all reliefs 
referred to in section 92 of the Code of 
Civil Procedure. That section and section 
14 of the Act XX of 1863, so far as the 
forms of relief to which they relate are 
the same, appear to offer a choice to persons 
interested in the trust; they may proceed 
under either. It cannot be that they are 
bound to proceed under both; for that 
might lead to a deadlock if perchance the 
Collestor were to consent to a suit and the 
District Judge to refuse leave. It is not 
necessary to read the sections as involving 
this possibility and they ought not, there- 
fore, so to be read. The Collector's consent 
was given to a suit for these reliefs:—the 
plaintiffs prayed for the removal of certain 
trustees, the appointment of others and 
the vesting of the property in tha nowly 
appointed incumbents. The consent was 
given in November 1908, and the suit 
was instituted on the 27th January 1909. 
It is now contended that in respect of 
the prayer for the removal of the trustees, 
there is no valid cousent, because in 1908 
there was uo provision of law enabling 
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a suit to be instituted for that relief with 
the Collector’s consent. 

The sanction or consent shows that the 
Collector had considered the question on 
the merits and made inquiries and there 
is no doubt that he deliberately consented 
to the prayer for the removal of the 
trustees. Now, when the suit was instituted 
the Court had to see that the Oollector 
had consented to it and that his consent 
was sufficient to warrant its entertainment 
at the time of the suit. It formed a con» 
sent deliberately given for the protection 
of the trust and for the purpose of enabl- 
ing a suit to be instituted for a particular 
relief, and there seems no reason why it 
should say:— I must treat this consent as 
no consent, because it was made before the 
end of 1908”; till then the Court could 
not have given the particular relief on 
a suit instituted on that consent; but that 
does not make the consent a nullity. The 
Oollector, of course, was able to give his 
consent irrespective of any provision of the 
Code, but under the old Code this consent 
would have been ineffective; even with it 
the Court could not entertain a suit to 
. remove a trustee; in 1909 the Court was 
able to do so; ‘it found a consent already 
given and if was entitled to accept it as 
sufficient. The decree dismissing the suit 
must be reversed and the suit remanded 
for disposal according to law. We do not 
decide that all the reliefs asked for in 
the plaint can be given in this suit. It 
may be that having regard to the pro- 
visions of section 2 or to those of Collector's 
consent, some of the claims are inadmissible, 
That question and the'question, should it 
arise, whether any omission can be cured by 
a further consent obtained from the Collestor 
after the suit, must be left for decision by 
the District Judge. 

The costs of this appeal will abide the 
result. 


Decree reversed;| Suit remanded. 
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- CALCUTTA HIGH COURT. 
Secon Orvis APPEAL No. 27 or 1894. 
March 6, 1895. 
Present:—Mr. Justice C. M. Ghose and 
Mr. Justice Rampini. 
GUNPUT SINGH AND anorHeR—PLAINTIFFS 
— APPELLANTS 
cersus 

JOSODHUR SINGH—Derenpant— 
RESPONDENT. 

Landlord and tenant—Kabulyat for five years at rent of 
Rs. 2, Rs. 2-8and Bs. 3 per bigha—Stipulation for fresh 
kabulyat at end of term or payment of Rs. 5 per, bigha - 
— Agreement, whether penal-—-Contract dct (IX of 1872), 


8. 74—Penalty—Bengal Tenancy Act (VIII of 1885), 
5. 42. 

By three kabulyats for five years, the tenants, non- 
occupancy ratyats, agreed to pay Rs.2, Rs, 2-8 and 
Rs. 3 respectively, and it was stipulated that after 
the expiration of the term, the tenants shall cease to 
have any rights to retain possession and that if the 
tenants fail to execute fresh kabulyats, the landlord 
shall have the power to realize rent at Rs, 5 per 
bigha. Two of the kabulyats were executed before 
the Bengal Tenancy Act came into operation and the 
third was executed after the Act had come into force: 

Held, that the rate of Rs. 5, which the tenants 
agreed to pay was nota penalty, and was, therefore, 
recoverable by the landlord. 


Appeal from the decree of the Additional 
Sub- ludge of Bhagalpur, dated September 
29th, 1893 modifying that of the Munsif of 
Madhupura, dated January 31st, 1893. 

Babus Saroda Charan Mitra and Ohandra 
Sekhar Mukherjee, for the Appellants. 

Babu Ram Charan Mitra, for the Respond- 
ent. 

JUDGMENT. 


Guosn, J.—This was a suit to recover rent 
for the years 1297 to 1299 under the terms 
of three kabulyats executed by one Chuther 
Singh, the father of the defendant, Josodhur 
Singh. Two of these kabulyats were executed 
before the Bengal Tenancy Act, and one of 
them after that Act came into operation. It 
has been found by the lower Appellate Court 
that the defendant has no right of occupancy 
in the lands covered by the kabulyats in 
question. ‘The leases were expressly ticca 
transactions fora term of years, the rent 
then stipulated being Rs. 2, Rs. 2-8, and Rs, 3 
respectively, per bigha and it was stipulated 
in each of these kabulyats “that after the 
expiration of, the term of five years (1293 to 
1296, F. 9), I shall cease to have any right 
to retain possession, that in case I fail to 
execute fresh kabulyats, the maith zemindars 
shall have the power to realize rent at Rs. 0 
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per bigha on the strength of this kabulyat, 
and T shall have no objection to this.” 


The defendant did not execute fresh 
kabulyat and the plaintiff has brought this 


suit to recover rent for the years 1297 to 1299 ` 


at the rate of Rs. 5 per bighaon the basis 
of the existing kabulyats. 

The lower Appellate Court, while it has 
found that the defendant has no right of oc- 
cupancy, has held that the stipulation as to 
Rs. 5 per digha was in the nature of a penalty, 
and it has, therefore, decreed to the plaintiff 
rent at the previous rates. 

It appears to me that though the kabulyats 
were expressly given for five years, they 
were intended to be operative even after 
that period, but at the rate of Rs. 5 per 
begha, if the lessee should choose to continue 
in possession. The lessee had no right 
whatever to the land, and was not entitled to 
insist, after the expiration of the five years, 
that his rent should be at fair and equitable 
rates, and he agreed to pay at the increased 
rate, after the said period, if he chose to con- 
tinue in possession under the kabulyats, then 
executed. It would seem that the parties 
contemplated that the rent, under the fresh 
habulyats, should be atthe rate of Rs. 5a 
bigha the rate which the lessee agreed to pay 
after the five years in question. 

Under these circumstances, I am of opinion 
that the landlord is entitled to demand rent 
at the rate stipulated under the kabulyats exe- 
cuted in his favour, aod that the stipulation 
as to payment of that rate cannot be regarded 
asa penalty incurred by reason of the non- 
execution of fresh kabulyais. 

We, therefore, direct that the decree of 
the lower Appellate Court be varied and the 
appeal decreed by allowing the plaintiff rent 
at the rate of Rs. 5 per bigha and by deolar- 
ing that, should the defendant fail to satisfy 
the decree within a fortnight from this date, 
he will be liable to be ejected. The appel- 
lant will be entitled to his costs. 

Rampint, J.—In this case, the defendant 
holds three holdings under the plaintiffs under 
three kabulyats, twodated February, 1885, and 
the third dated December, 1836, They were 
for terms of five years. In these kabulzats, 
as to the due execution of which no question 
has been raised before us, the defendant 
agreed to pay rentat the rates of Rs. 2, 
Rs, 2-8 and Rs. 3 per bigha, to execute fresh 
kabulyats on the expiry of the terms of 5 years, 
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and if he failed to doso and continued to 
occupy the lands, to pay rent at the rate of 
Rs. 5 per bigha. The plaintiff now sues for 
arrears at this rate of Rs. 5. The Munsif 
held that the plaintiff could not recover rent 
exceeding the oldrates by more than 2 annas 
in the rupee. The Subordinate Judge held 
that the rateof Rs. 5 was apenalty, and, that, 
as there was no evidence to show what a fair 
and equitable rate was, he held that the 
plaintiff could only recover arrears at the 
old rates. He, however, found thatthe de- 
fendant was a non-occupancy raiyat and 
ordered that if he did not- pay the rent at the 
old rates within 15 days, he should be 
ejected. 

I am of opinion, for the reasons already 
given in my judgment in Tejendro Narain 
Singh v. Bakai Singh (1), that the rate of 
Rs. 5 which the defendant agreed to pay in hia 
kabulyats is not a penalty. It does not, in my 
opinion, come within the provisions of section 
74 of the Contract Act, or of the Fall Bench 
rulings reported as Kalachand Kayal v. Shib 
Ohunder Roy (2) and Umarkhan Mohammad 
Khan v. Salekhan(3). Two of these kabulyats 
wereexecuted before the Tenancy Act cameinto 
operation and are in no way contrary to tha 
provisions of the previously prevailing rent- 
law. The third is quite legal under the 
terms of sestion 42 of the Tenancy Act, 
seoing that the defendant has been held to be 
a non-occupansy razyat. The deoree for 
ejectment which the lower Appellate Court 
has given is in accordance with the provisions 
of section 44 (a) of the Tenancy Act. 

I would add that, in my opinion, it is 
immaterial when the question as to whether 
the rate of Rs. 5 agreed on in the kabulyat 
is a penalty or not has to be considered, what 
the status of the defendant is. If that rata 
be a penalty, it is equally so, whether the 
defendant is an occupancy or a non-oceupancy 
raiyat. Ifit be nota penalty, it is not a 
penalty in either case. The question of the de- 
fendant’s status appears to me to be material 
only when the question as to whether the 
rate stipulated for in the kabulyat contravenes 
the provisions of any section of the past or 
present rent-law has to be considered and aa 
I have already said, it does not appear to me 
to do so. 

(1) 220. 658. 


(2) 19 0. 392. 
(8) 17 B. 106, 
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VARADARAJULU CHETTIAR V., PATTRA NARAYANASAWMY CHETTY. 


For these reasons I would decree this 


appeal, 
Appeal decreed. 





MADRAS HIGH COURT. 
RererreD Case No. 4 or 1912, 

April 16, 1913. 
Present:-—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
VARADARAJULU CHETTIAR— 
PLAINTIFF 
versus 
PATTRA NARAYANASWAMY CHETTY 
AND OTHERS-——D&FENDANTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 31—Suit for specific sum of money— 
Accownt—Agent—Forwm—Small Cause Suit. 

Article 81 of second Schedule of the Provincial 
Small Cause Courts Act applies to cases where the 
relationship of the parties is such that one of them 
is bound to render accounts to the other, 

The true nature of a suit cannot be altered by the 
form in which the claim is laid in the plaint; the 
matter is essentially one of substance. If in order to 
grant relief to the plaintiff, it is necessary to take 
accounts, the suit is one for an account within the 
meaning of Article 31 although the plaintiff might 
have chosen to put a definite money-value upon his 
claim, 

Kailas Chandra Mandul v. Kirananda Ghosh, 10 Ind, 
Cas. 883; Chidrie Kristnappa v. Siddamsetti Yema- 
nappa, 13 Ind. Qas. 159; 11 M. L. T, 18; (1912) M. W. 
N. 36, followed, 

The mere fact that a question of agency arises is in- 
sufficient to make the suit one not cognizable by a 
Small Cause Court. It is not every suit by a princi- 
pal against an agent that is shut ontfrom its cogni- 
vance. A suit to recover a specific sum of money 
against an agent would often be entertainable by ib. 

Hans Raj v. Ratmi, 27 A, 200; A. W. N. (1904) 
227; Sankara Reddi v. Errama Reddi, 19 M. L. J. 113; 
4 Ind. Cas. 618, referred to. 

The Court which has jurisdiction to try a suit 
must be determined by the allegations in the plaint, 


Case stated under rule 7, Order XLVI, 
of the second Schedule of the Code cf Civil 
Procedure by the District Judge of Tanjore 
in O. P. No. 514 of 1910 (Original 
Suit No. 252 of 1910 on the file of the 
Court of the District Munsif of Tiruvalur) 


and S. O. No. 412 of 1910 on the file 
of the Court of the Subordinate Judge of 
Nagapatam, 


JUDGMENT.—This isa reference made 
by the District Judge of Tanjore under 
Order XLVI, rule 7, of the Civil Procedure 
Oode. The question referred is—whether 
a certain suit for the recovery of a sum 

\ of Rs, 148-11-9 is of a small cause nature 


entertainable by the Subordinate Judge's 
Court of Kumbakonam in the exercise of 
its Small Cause jurisdiction or one which 
should be dealt with as a regular suit 
by the District Munsif’s Court of Tiruvalur. 
The plaint was first presented in the 
Subordinate Jadge’s Court of Kumbakonam 
but was returned by iton the ground that 
it was substantially a suit for an account 
and, therefore, not cognizable by a Small 
Cause Court. It was then presented to 
the District Munsif of Tiruvalur who again 
returned it onthe ground. that the claim 
was cognizable by a Small Cause Court, 
The plaintiff is a trader. The substantial 
allegations in the plaint are that the defend- 
ants bought cloths from the plaintiff and 
made payments for them which exceed 
the. value of the clotha by a sum of 
Rs. 33-6-0 and that the defendants had also 
other dealings with the plaintiff and owed 
him Rs. 143-11-9 after deducting the excess 
payment made by them for the cloths purchas- 
ed from him. The defendants contended 
that they were only agents for the sale of the 
cloths and not purchasers and that no money 
was due to the plaintiff, 

> On the plaintifi’s allegation, the suit is 
clearly not one for an account falling within 
Article 31 of the Schedule to Act IX of 
1887. The plaint does not state that the 
defendants were agents bound to render an 
account to the plaintiff. On the other hand, 
the allegation is that the defendants were 
purchasers of the cloths from the plaintiff 
and had other dealings with him. There 
was according to him, norelationship between 
himself and the defendants which made the 
latter liable to render an account to him, 
According to his averments, the relationship 
between the parties was not one which made 
his primary right against the defendants one 
to have an account rendered by them. The 
Court, which has jurisdiction to try the suit, 
must be determined by the allegations contain- 
ed in the plaint. If those allegations are 
not well founded, the suit would, no doubt, be 
liable to be dismissed. Ifthe defendants prove 
that the plaintiff's substantial and primary 
right isto an account, it may be that the 
plaintiff would not be entitled to maintain a 
suit for a definitesumof money without asking 
for an account. It is, therefore, clear that the 
suit is one cognizable by a Small Oause 


Court. 
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The Subordifiate Judge in his order return- 
ing the plaint observes:— 

“Both sides concede that a question ofagency 
arises.” It is not quite clear what exactly he 
means by this. On the pleadings, the question, 
no doubt, would arise whether the defendants 
were the plaintéf’s agents or not. But this 
is Obviously insufficient to make the suit one 
not cognizable by a Small Cause Court. As- 
_ suming that the defendants were the plaint- 
iff’s agents, it would not follow that the suit 
would not be ‘entertainable by a Small Cause 
Court. Itis not every suit by a principal 
against an agent that is shut out from the 
cognizance of a Small Cause Court, A suit to 
recover a specific sum of money against an 
agent would often be entertainable by a Small 
Cause Court, as for instance, one for a sum 
of money collected by him but not paid ‘over 
to the principal or for any spesific amount 
misappropriated by him. See Hans Raj v. 
ae (1),, Sankara Reddy v. Hrrama Reddi 

2). 


It is not necessary in this case to define the 
scope of Article 31 of the Small Cause Courts 
Act. The decided cases on that question are 
perhaps not altogether reconcilable. Some of 
them seem to treat the Article as confined to a 
case where the plaint contains a specific prayer 
for an account and as excluding cases 
where there is no such prayer although 
the plaintiff’s primary right is to an 
account and no relief could be given to him 
without diresting an account tobe taken. On 
the other band in Kunjo Behari Singh v. 
Madhub Ohundra Ghose (3), Ghose, J., seems 
to have been of opinion that wherever accounts 
have to be examined for the purpose of decid- 
ing a case, the suit must be treated as one for 
an account. In Kazlus Ohandra Mandal. v. 
Riranenda Ghosh (4), Mookerjee and Caspersz, 
JJ., observed: “It must be remembered 
that the true nature of a suit cannot be 
altered by the form in which the claim is laid 
in the plaint; the matter is essentially one 
of substance. If, inorder to grant relief to 
the plaintiff, it is necessary to take accounts, 
the suitis one foran account within the meaning 
of Article 31 although the plaintiff may have 
chosen to put a definite money value upon his 


(1) 27 A. 200; A. W. N. (1904) 227. 
(2) 19 M. L, J. 113; 4 Ind, Oas. 618. 
(3) 23 0. 884, 

(4) 10 Ind. Oas. 888, 
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claim,...........Bat whether the suitis one 
for account within the meaning of Article 31, 
must depend upon the relation in which the 
parties stand to each other, and the nature of 
theinvestigation required to afford relief to the 
plaintiff.” In Ohedrie Kristappa v. Siddamsettz 
Yamanappa(5), this Court observed:—~ ‘Article 
31 of the second “Schedule of the Provincial 
Small Cause Courts Act applies to cases where 
the relationship of the parties is such that one 
of them is bound to render accounts to the 
other.” We agree with the view taken in 
those cases. As the allegations in the plaint 
do not show that there is any such relation of 
accountability between the plaintiff and the 
defendants, our answer to the reference must 
be that the suit is of a Small Cause nature and, 
therefore, cognizable by the Subordinate 
dudge’s Oourt of Kumbakonam. 


a” 13 Ind. Cas, 159; 11 M.L. T. 13; (1912) M. W. N. 


PUNJAB CHIEF COURT. 
Seoonp OCrvit Appeat No. 279 or 1910. 
February 4, 1913.. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis, 

Musammut DHAN KAUR—DEFENDANT— 
APPELLANT 
Versus 
LAKHA SINGH, AND ANOTHER—PLAINTIFES 

AND Musammat ATI—Darenpant— 
RESPONDENTS. 

Custom —Succession—Jhanda Jats of Hoshiarpur 
Tahsit—Widow of pre-deceased son not entitled 
to succeed with her husband's brothers, but entitled to 
portion of property for maintenance. 

According to the custom ofthe Jhanda Jats of the 
Hoshiarpur Tahsil, the widow of a pre-deceased son 
has no right to succeed after the death of her father- 
in-law to the share to which her husband would have 
succeeded, if he had been alive. 

The widow would, however, be entitled to hold 
possession of such portion of the land left by the 
father-in-law as should be reasonably sufficient for 
her maintenance. 

Second appeal from the decree of the Court 
of the Divisional Judge of Hoshiarpur Division, 
dated the 16th day of November 1909, varying 
that of the.District Judge, Hoshiarpur, dated 
the 27th April 1909, decreeing the claim in 
part. 

Mr. Bhagat Ram Puri and R.B. Lala 
Sukh Dial, for the Appellant, 
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` Lala Durga Das, Mr. Gokal Ohand, for the 
Respondents, 


JUDGMENT.—The following pedigree 
shows the relationship of the parties: —~ 


BISHEN Sina@u. 


f | | 
Lakha Dalip Bhagat_Musmmaat Jitu=Mu- 
Singh, Singh, Singh Dhan Kaur, sammat 
plaintiff. plaintiff. defendant. Ati, 
defendant, 


Bishen Singh, a Jhanda Jat of ` Mauza 
Bhagowal, Tahsil Hoshiarpur, died on the 
19th January 1908, leaving two sons, 
Lakha Singh and Dalip Singh, and two 
widowed daughters-in-law, Musammat Dhan 
Kaur and Musammat Ati, whose husbands, 
Bhagat Singh and Jitu, had pre deceased 
their father, Bishen Singh. On the 21st 
May 1908, the land of Bishen Singh was 
mutated in favour of his two sons and his 
daughters-in-law in equal shares, An appeal 
was preferred to the Collector against the 
mutation order, but it was rejected on the 
27th July 1908. The present suit was insti- 
tuted on the 18th August 1908 by Lakha 
Singh and Dalip Singh against Musammat 
Dhan Kaur and Musammat Ati for possession 
of 350 kanals 19 marlas of land on the ground 
that according to the custom applicable to 
the parties, the defendants, being the widows 
of the pre-deceased sons of Bishen Singh, had 
no right to succeed to the shares of their 
deceased husbands but were only entitled to 
maintenance. As regards Musammat Ati, it 
was alleged that by reason of her unchas- 
tity, she had forfeited even her right to be 
maintained out of the estate of Bishen Singh. 

The allegations in the plaint were denied 
by the defendants, and the first Court 
framed seven issues on the pleadings of 
the parties. The Court held that the de- 
fendants had failed to prove that according 
to the custom of the Jhanda Jats of the 
Hoshiarpur Tahsil, they had a right to 
` succeed to the shares to which their husbands 
would have succeeded if they had been alive; 
that Musammat Ati was not unchaste; and 
that both the widows were entitled to suit- 
able maintenance out of the estates of their 
father-in-law, Bishen Singh. A decree was 
accordingly passed allowing Musammat Ati 
- to remain in possession of one-fourth of the 
proprietary land in dispute, ¢.e., one-fourth 
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of 187 kanals 12 marlas, by way of main- 
tenance; while Musammat Dhan Kaur, who 
has two daughters to support, was allowed, in 
addition to the above share, one-fourth share 
of the mortgaged land in sulit. 

From tke decree of the first Court, three 
appeals were preferred to the Divisional 
Court : 

(1) by Lakha Singh, plaintiff; 

(2) by Musammat Dhan Kaur, defendant 
and; 

(83) by Musammat Ati defendant, aud the 
Divisional Judge disposed of all the appeals 
in one judgment by which he dismissed the 
appeals of Lakha Singh and Musammat Ati 
and accepted that of Musammat Dhan Kaur 
to this extent, that in place of one-fourth 
share of the mortgaged land in suit which 
has been allotted to her by the first Court 
she was given an extra one-fourth share of 
the proprietary land in suit, če. she was 
given half of the proprietary land in suit and 
none of the mortgaged land. 

A further appeal has been preferred to this 
Court by Musammat Dhan Kaur alone, and 
cross objections have been filed under 
Order XLI, rule 22, Civil Procedure Code, . 
separately by the plaintiffs, Lakha Singh 
and Dalip Singh, and by Musammat Ati, 
defendant. The appeal and the cross-objec- 
tions will be disposed of in one judgment, 

The question for decision in the appeal is 
whether the Courts below have erred in 
holding that by the custom of the parties the 
two widowed daughters-in-law of Bishen 
Singh are not entitled to succeed to the 
shares to which their respective husbands 
would have succeeded if alive. The Counsel 
for the appellant, Musammat Dhan Kaur, 
admits that the burden of proving a custom, 
under which his client would succeed to the 
share of her husband who had pre-deceased 
Bishen Singh, lies on her, but he contends 
that the burden of proof is nota heavy one in 
this case and that it has been discharged by 
proof of instances in which among Jats of 
neighbouring villages, widowed daughters-in- 
law have succeeded to the estates. of their 
father-in-law equally with the brothers of 
their deceased husbands. The learned Coun- 
sel has argued that [according to Jat custom, 
whenever the widow ofa sonless son who 
pre-deceased his father is allowed to succeed 
collaterally as representing her deceased 
husband, she has a right to succeed to her 
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father-in-law’s land along with the lineal 
male descendants of the latter, and in sup- 
port of this argument, he has cited Premi v. 
Khushal Singh (1). The authority cited does 
not, however, lay down the proposition 
contended for by the appellant’s Counsel, and 
at pages 83, 84 and 85 of the report of that 
case, a clear distinction is drawn between the 
right of the widow of a pre-deceased son to 
succeed collaterally and her right to succeed 
along with the brothers of her deceased 
husband to the property of their father. 
The chief authorities against the widowed 
daughters-in-law's succession in cases similar 
to the present are, [as noted in Premi v. 
Khushal Singh (1)]:—Ohet Singh v. Musammat 
Ratan Kaur (2), Muhammad Khan v. Musam- 
mat Hussain Bibs(3), Teja Singh v. Musammat 
Atri (4), Musammat Rup Kaur v. Bishen 
Singh (5) and Sohna v. Musammat Bhago (6), 
Of these cases, Ohet Singh v. Musammat Ratan 
Kaur (2), in which the parties were Dhillon 
Jats of the Hoshiarpur’ District and Teja 
Singh v. Musammat Atri (4) in which the 
parties were Mahéons of the same District, 
-have a more direct bearirg upon the case 
before us, the parties here being Jats of the 
Hoshiarpur Tahsil; and the onus, undoubtedly, 
lies rather heavily on the defendants to 
prove that they have aright to succeed to 
the land of Bishen Singh equally with his 
sons, the plaintiffs. Three instances have 
been cited by the defendants in support of 

their position:— 

I. (Exhibit D7). One Atar Singh, a Jat of 
village Sadana in the Jullundur District, 
died in 1907 leaving a son, Rura, and the 
widow of a pre-deceased son, named Musammat 
Ralli, On the 26th June 1907 mutation of 
Atar Singh’s land took place in favour of 
Rura and Musammat Ralli in equal shares. 
This instance relates to the Jullundur Dis- 
trict and is not very much in point. 

11 (Exhibit D5). The case of Musammat 
Atri defendant-appellant v. Jawalz Singh 
plaintiff-respondent and others, in which it 
was held by the Additional Divisional Judge 
of Hoshiarpur on the 5th April 1907 that the 


widow of a pre-deceased son was entitled to 

(1) 1 Ind. Cas. 608; 80 P. R, 1909; 42 P. L. R. 1909; 
28 P. W. R. 1909. 

(2) 98 P. R. 1891. 

(3) 97 P. R, 1891. 

(4) 115 P. R. 1893. 

(5) 9 P. R. 1895. 

(6) 50 P. R. 1897. 
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succeed equally with her brother-in-law. 
The amount of land involved in this case was 
only 4 kanals 17 marlas, and the share given 
to Musammat Atri was barely sufficient for 
her maintenance. 

ILI (Exhibit D4). The parties were Jats 
of Sahata gôt and resided in Tahsil Hoshiar- 
pur. The dispute was as to the inheritance 
of Kahan Singh, who had left 53 kanals 
15 marlas of land. He had four sons of 
whom one had pre-deceased him, and the 
widow of the latter, Musammat Hukman, 
obtained mutation in her favour of one-fourth 
share of Kahan Singh’s land, thus succeeding 
equally with her brvuthers-in-law. Here 
again the area of the land involved was 
comparatively small and was just sufficient 
for her maintenance. 


In our opinion, these instances are not 
sufficient to show that among the parties’ 
tribe, there prevails a custom under which 
the defendants are entitled to succeed to 
Bishen Singh’s land equally with his sons; 
they are rather instances in support of the 
position that the defendants are entitled to 


‘hold possession of such portions of the land 


left by their father-in-law as should be 
reasovably sufficient for their maintenance 
[see Teja Singh v. Musammat Atri (4)] and the 
decision of this Court in Civil Appeal No. 496 
of 1904, in which the parties were Sainis of 
the Dasuha Tahsil of the Hoshiarpur District. 
We, therefore, agree with the Divisional 
Judge in holding that the plaintiffs are 
entitled to succeed to the estate of their 
father to the exclusion of the defendants, 
the widows of their deceased brothers. 


There remains the question of the main- 
tenance of the two widows, Musammat Dhan 
Kaur and Musammat Ati, and in this connec- 
tion, after hearing Mr. Puri for Musammat 
Dhan Kaur and Lala Durga Das for Musam- 
mat Ati, we have no hesitation in agreeing 
with the view of the learned Divisional 
Judge. Musammat Ati has only herself to 
maintain and the amount of the jiand which 
has been given to her by way of maintenance 
(i.e, between 45 and 50 kanals of land) is 
quitè sufficient for that purpose. Musammat 
Dhan Kaur has been allotted half of the 
proprietary land in suit, če., the full share 
of that Jand which would have gone to her 
husband if he were alive and the income 
of that land should certainly be enough 
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for the maintenance of Musammat Dhan 
Kaur and her two daughters. The cross- 
objections of the plaintiffs-respondents to the 
effect that possession of the land should not 
have been given to the widows for mainten- 
ance and that the amount of the land so 
given was more than sufficient for their needs 
in each case have, in our opinion, no force. 

We are equally clear that the contention 
of Musammat Ati’s Pleader that the plaintiffs 
are estopped, by reason of the agreement of 
5th March 1908, from disputing kis client’s 
right to succeed to one-fourth share of 
Bishen Singh’s land is untenable and we 
have no hesitation in overruling it. 

For the foregoing reasons, we dismiss this 
appeal and the cross-objevtions and maintain 
the decree of the lower Appellate Court. 
The parties will bear their own Courts. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 

Sroonp Civin APPEAL No. 946 or 1908. 
February 4, 1913. 
Present:—Mr. Justice Kensington and 
Mr. Justice Beadon. 

Musammat SAHIBAN AND oTHERS— 
Darenpanrs—Ap2ELLANTS 
versus 
MUHAMMAD AND OTAURS— PLAINTIFFS 
— RESPONDENTS. 

Custom—Alienation—Khokhars of Shahpur—Gift to 
daughter in the presence of agnates of 5th degree 
jnvalid—Ordinary method of counting degree of rela. 
tionship—Power of gift—Will, power of. 

The ordinary way of counting the degree of rela- 
tionship is that laid down in Ladhu v. Musammat 
Daulati 126 P. R. 1890, and though in some parts 
of the Province it may be customary to adopt other 
methods, there is no special custom in this respect 
among Khokars of the Shahpar District. 


Among the Khokhars of the Shahpur District, to 
make a gift to a daughter binding on the reversionary 
heirs, ib must receive the consent of the donor’s sons 
or near agnates and when no nearer agnates exist 
and agnates inthe Sth degree are the immediate 
heirs, the latter cannot be excluded from the category 
of near agnates whose consent is necessary to make 
a gift valid. so 3 

Where the power of gift is restricted, the power 
of disposing of property by Will must be equally 
restricted. 

Second appeal from the decision of the 
Additional Divisional Judge, Shahpur, dated 
19th December 1907. 

Mr. Harris, for the Appellants. 

Mr. Shah Nawas, for the Respondents, 
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JUDGMENT.—Mr. Shah Nawaz for the 
plaintiffs-respondents put forward a preli- 
minary objection that, as in this Court no 
application was made within limitation to 
bring the representatives of Nawab and 
Jahana deceased plaintiffs on the record, 
the appeal abates against all the respond- 
ents. The objection, however, has no force 
as the necessary substitution was made on 
the record while the case was in the 
Divisional Court on an application duly 
presented within limitation. Itis true that 
in the memorandum of appeal presented to this 
Court, the names of Nawab and Jahana 
were included in the list of respondents 
but this was merely a clerical error due 
to a clerical defect in the lower Appellate 
Oourt’s decree on which Counsel drew up 
the memorandum of appeal. The orders passed 
on the application to this Court merely 
had the effect of correcting this clerical 
error. : 

The parties to the present case are Muham- 
madang and the dispute relates to the land 
of Fatta, a deceased proprietor of village 
Chandra in the Sbahpar District. Fatta 
was a Khokhar by tribe, and he and the 
plaintifis-respondents are descendants of a 
common ancestor named Chatta. Fatta’s 
widow and his three married daughters are 
the defendants-appellants. 

The question whether the land is ances- 
tral has been fully considered. Chatta was 
the son of one of the founders of the village 
and there is no indication that Fatta acquired 
any land except by inhsritance. There is, 
therefore, no reason for disagreeing with 
the concurrent finding of the lower Courts 
is the ancestral property 
of Fatta and the plaintiffs-respondents, 

Fatta left his land by Will to his three 
married daughters and after his death 
effect was given to the Will at mutation 
proceedings in spite of protest on the 
part of the collaterals who were referred 
to the Civil Courts, The plaintiffs-respond- 
ents then brought the present suit in which 
the first Court’s decree, declaring that the 
Will will not affect the plaintiff’s reversionary 
rights after the death or re-marriage of 
Fatta’s widow, has been confirmed by the 
lower Appellate Court. 

The point for decision is whether by 
custom the Will is valid or invalid ag 
against Fatta’s collaterals, 
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The ordinary way of counting the degrees 
of relationship is that laid down in Ladhu v. 
Musammat Daulati (1) and; though in some 
parts of the Province, it may be cus- 
tomary to adopt other methods, there is no 
indication in the present case of any 
special custom in this respect. 


iffserespondents are Fatta’s agnates in the 
5th degree, 

According to answers by the Khokhar tribe 
to Question 16 and to Question 12 at pages 
48 and 73 of Wilson’s Tribal Custom in the 
Shahpur District, a married daughter in no 
case inherits her father’s estate or any share 
of it, and @ proprietor cannot, without the 
consent of the agnate heirs, make a gift of 
immoveable property to a person not related 
to him. This indicates that the power of 
alienation is greatly restricted and that the 
rights in ancestral property of agnates, how- 
ever remote, is fully recognised. No donbi, 
according to answer to Question 11 at page 
72, a gift to a daughter is not impossible but, 
to make it binding on the reversionary heirs, 
the gift must receive the consent of the 
donor’s sons or near agnates and, when no 
nearer agnates exist and agnates in the 5th 
degree are the immediate heirs, agnates in 
the 5th degree can hardly be excluded from 
the category of near agnates whose consent is 
necessary to make a gift valid. 

When the power of gift is restricted, the 
power of disposing of property by Will must 

: be equally restricted and, as there were no 
sons and as the Will did- not receive the 
consent of any of the agnates either near or 
remote, the Will now in question is contrary 
to the tribal custom above noted, x 


Though the husbands of Fatta’s daaghters 
appear to be members of the village pro- 
prietary body, the allegation that they are 
members of distant branches of Fatta’s family 
does not appear to be supported by the 
Settlement pedigree-table or by any good 
evidence, and, even supposing that they are 
descendants of Chatta’s collaterals, this fact 
alone would not establish the validity of the 
Will. No instances of gifts or Wills in 
favour of daughters without the consent of 


near agnates appear to be forthcoming as - 


no attempt hag been made to prove any such 


| (1) 126 P. R. 1890, 
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instances and the Jower Courts appear to 
be right in holding that the Will now in 
question is invalid as against the plaintiffs- 
respondents. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
g COURT. 

Seconp Civil Appean No. 22 or 1911, 
January 31, 1913. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O. 

NUR MAHOMED KHAN MAHOMED, 
AND OTHERS—-APPELLANTS 
versus 
KESSUMAL SAWALMAL AND OTHERS — 
RESPONDENTS. 

Mortgage—Civil Procedure Code (Act F of 1908), 
0. XXXIV, r. 14—Mortgagee bringing to sale and pur. 
chasing equity of redemption by suit on independent 
transaction—Pleadings—Potnt of law dependent on evi. 
dence not to be raised for first time in second appeal 
—Benami transaction Parties may show true nature 
in absence of fraud—Morigagee not estopped 
from disputing mortgagor's title—Title of plaintif mort- 
gagor—Onus—Second  appeal—Conclusions drawn 
from facts—Estoppel. ‘ 

A. point of law dependent on evidence may not be 
raised for the first time at a late stage of the suit. 

Rup Narain v. Musammat Gopal Devi, 3 Ind. 
Cas. 382; 13 0. W. N. 920 (P. O.); 6 A. L. J. 667; 10. 
C. L. J. 58; 5 M. L. T. 423; 11 Bom, L, R. 833; 148 
P. W. R. 1909; 68 P. L. R. 1910; 36 I. 4. 103; 19 M. L. 
J. 548, 36 C. 780; 93 P. R. 1909, referred to. 

A mortgagee might, by suit based on a transaction 
independent of the mortgage, bring to sale and pur- 
chase the equity of redemption. 

In the absence of fraud, it is always open to par. 
ties toa benami transaction to show its real naturo. 

A mortgagee is not in all cases estopped from 
disputing the title of his mortgagor. 

In a suit for redemption, the plea of benami raised 
by the defendant mortgagee as to the title of the 
mortgagor does not relieve the plaintiff mortgagor of 
the necessity of proving the title on which he sues. 

Whether the conclusions drawn by the lower Courts 
from the facts are correct or nob, it is not for the 
High Court to inquire in second appeal. Itis suffi- 
cient ifthe High Court is satisfied that they are 
legally deducible. 

_ Appeal from the decision of the District 
Judge, Sukkur-Larkana. 
Mr. Rupchand Bilaram, for the Appellants, 
Mr. Mathradas Ramchand, for the Re- 


spondents, 
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JUDGMENT.—This is a suit to redeem 
a ueufructuary mortgage of the 26th 
July 1869. 

The mortgagors were expressed in the 
mortgage-deed to be Amil, Jan Mahomed 
and Shabul. Plaintiffs Nos. 2 to 6 are the 
representatives of Jan Mahomed. Plaintiffs 
Nos. 7 to 9 are the representatives of Amil. 
Defendants Nos. 6 to 9, the representatives of 
Shabul were pro forma defendants for they 
claimed no interest in the land. Plaintiff 
No. 1 is the assignee of a half share of the 
equity ofredemption said to be vested in plaint- 
iffg Nos. 2to 9. The first five defendants 
are the representatives of the mortgagees, 
Sanval and Hazarimal 

The suit was dismissed by both the lower 
Courts on the grounds that Jan Mahomed, 
the predecessor of plaintiffs Nos. 2 to 6, had 
no interest in the land at the time of the 
mortgage and that the equity of redemption 
of Amil, the predecessor of plaintiffs Nos. 7 
to 9, had been purchased by the mortgagees 
at a Court sale in 1871. 

The points raised in this second appeal are; 

(1) That the Court sale of 1871 was void 
for want of jurisdiction; 

(2) that even ifit were valid, it was in- 
effectual to bar the equity of redemption for 
the purchasers were the mortgagees them- 
selves; 

(3) that the mortgagees are estopped from 
denying the title of their mortgagor, Jan 
Mahomed; 

(4) that Jan Mahomed had in fact a title 
at the date of the mortgage. 


The first point arises in this way. Sub- 
sequent to the mortgage, two of the mort- 
gagors, Shabul and Amil on the 20th May 
1871 executed a money-bond in favour of 
the mortgagees. The mortgageas in 1872 
sued on this bond and obtained a summary 
decree under section 53 of the Registration 
Act XX of 1866, which procedure had been 
saved by section 2 of the Registration 
Act VIII of 1871. This summary procedure, 
however, only applied when an agreement 
for the summary recovery of the bond had 
been recorded and registered under section 52 
of the Act of 1866, It is contended that as 
the certified copy of the entry of the bond in 
the Sub-Registrar’s register: does not bear 
an endorsement of such an agreement, the 
procedure under section 53 was never ap- 
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plicable. The terms on which the summary- 
jurisdiction was given by the Act to the 
Sub-Judge not being complied with, the Sub- 
Judge’s decree was without jurisdiction on 
the principle enunciated by the Privy 
Council in the case of Nusserwanjt v. Meer 
Mynoodeen Khan (1). 

We are not, however, satisfied that the 
conditions on which the jurisdiction of the 
Sub-Judge rested were not complied with. 

Section 52 of the Registration Act XX of 
1866 provided for the record of an agreement 
for summary recovery. 

Section 53 enacted the procedure for such 
recovery and required the petition to the 
Court to be stamped with a quarter of the 
Court-fee leviable on a plaint in a regular 
suit. The Court Fees Act, 1870, repealed the 
provision in section 53 of Act XX of 1866 
as to a quarter Court-fee and substituted 
in Schedule I (8) a fee of a half the Court- 
fee. 

The Registration Act of 1871 repealed 
Act XX of 1856 and Schedule I (3) of the 
Court Fees Act, 1870, but by section 2 saved 
the procedure under any agreement recorded 
under section 52 of the Act of 1866. 

It would appear, therefore, that on the 
27th September 1872, the date on which the 
summary suit was filed, the procedure was 
by petition stamped witha half the Court. 
feo. 

Now, the facts on which it is contended 
that there was no agreement for summary 
recovery are 

(1) The Sub-Registrar’s copy, which is 
admissible as evidence of the original, bears 
no endorsement recording the agreement. 

(2) The plaint describes the suit as being 
on document and evidence—the reference 
to evidence being inconsistent with the plaint 
being a petition ‘under section 53 of the 
Registration Act. See In re Ganpat Manekit 
Patil (2) 

But on the other hand, there are the 
following facts which lead to the opposite 
conclusion, g 

(1) The plaint or petition states “the docu- 
ment sued on is written on a stamp for 
double the amount, therefore, the sait is 
filed for half the stamp.” The bond is cor- 
rectly stamped Rs. 2-8-0 and therefore, the 


(1) 6 M, I. A. 184; 19 Eng. Rep. 50. 
(2) 6B. H, C. R. O. O. J. 64, 
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reference here to the double stamp must mean 
the registration fee. The registration fee 
on the bond is endorsed asa double fee and 
that must be for special registration under 
section 52 leviable under section 86 of the 
Act. See as an example the similar endorse- 
ment on the bond, Exhibit 21. 

_ (2) The plaint or petition bears the Court- 
fee for half the amount leviable on a plaint 
in a regular suit. 

The original bond has been destroyed 
and the evidence on the record points rather 
toa mistake in the Sub-Registrar’s register 
than to a mistake in the procedure of the 
-Sub-Judge. 

This objection to the decree was not 
taken -before the lower Courts and the 
Privy Council have clearly expressed 
their view that a point of law dependent 
on evidence may not be raised for the first 
time at a late stage of the suit, Rup 
Narain v. Musammat Gopal Devi (3). To come 
now to the second point, Mr. Rupchand has 
faintly suggested that the money-bond was a 
transaction connected with the mortgage. 
This contention was not raised in the lower 
Courts and we cannot entertain it here. No 
doubt, the money-bond states that the con- 
sideration has been taken for interest on the 
mortgage and for Government assessment 
and expense of canal clearance. But this 
recital is consistent with the mortgagors 
being in possession as tenants and taking the 
loan in order to enable them to pay their rent 
which would be appropriated to the objects 
named by the mortgagees. Treating the 
‘money-bond, therefore, as a transaction in- 
‘dependent of the mortgage, there is no doubt 
that the mortgagees by a suit on such a bond 
might bring to sale and purchase the 
equity of redemption. Section 99 of the 
Transfer of Property Act forbade this, 
but that section has never been applied to 
Sind and the restriction has been removed 
in Order XXXIV, rule 14, which has taken 
its place. In Sind, the rule is laid down 
in ‘the judgment of the Privy Council 
Khairajmal v. Daim (4) and as pointed 


(3) 3 Ind. Oas, 882; 6 A. L. J. 567 (P.O); 10C. 
L. J. 68; 13 C. W. N. 920; 5 M. L. T, 423; 36 C. 780; 
93 P. R. 1909; 19 M. L. J. 548; 36 I. A. 103; 11 Bom. 
L. R. 833,68 P. L. R. 1910; 146 P. W. R. 1909. 

(4) 32 0. 296; 2 A. D. J. 7l; 10. 1.7. 584; 7 Bom, 
L. R. 1; 9 C. W. N. 201; 32 I A. 28. 
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out in the judgment of Crouch, A. J. ©. 
in Wadero Sumar v. Wadero Sajanmal (5), 
it does not forbid a purchase in a brange- 
action independent of the mortgage. Such 
a purchase in no way infringes the rule 
against clogging the equity of redemption, 
If the mortgagee may purchase the equity 
of redemption by private treaty in a transac. 
tion independent of the mortgage, there is 
no reason why he should not do so at a 
Court sale. 

The third contention is that the defendanta 
are estopped from denying the title of Jan 
Mahomed. The defendant’s plea is that 
as to part of the land Jan Mahomed was 
only a benamidar of his uncle Amil and 
that they caused his name to be inserted in 
the deed in order to safeguard themselves 
from avy claim that he might raise. There 
is no fraud here and in the absence of fraud, 
it is always open to parties to a benami trang- 
action to show its real nature. 

The plea of estoppel is based on a dictum 
in Tooker v. Small (6) that a mortgagee is 
not at liberty to dispute the title of hig 
mortgagor. This may be the rule in 
England but section 2 (1) of the Indian 
Evidence Act expressly repeals all rules 
of evidence which are not contained in 
any Statute, Act or Regulation in force 
in British India. The dictum in Tooker 
v. Small (6), therefore, has not the effect 
of enlarging the instances of estoppel given 
in sections 116 and 117 of the Indian 
Evidence Act. There can be no estoppel 
unless section 115 of Indian Evidences Act 
applies. This section could not apply to 
Jan Mahomed for he was aware of the facts, 
Nor can there be an estoppel against Jan 
Mahomed’s assignees for the deed is not 
signed by the mortgagees and contains no 
representation by them. Their conduct in 
requiring Jan Mahomed to execute ag a 
co: mortgagor may have implied their belief 
that he had title, but it fell short of a 
representation to that effect. A mortgage 
implies a covenant of title by the mort. 
gagor, but it implies no such covenant 
by the mortgagee. The conduct of the 
mortgagees, therefore, could not have induced 
the assignee to believe that the mortgagor 
had title or to act on that belief. 


(5) 1 Ind. Cas. 952; 3 S. L. R, 17. 
(6) (1887) 1 B. R. 212. 
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There remains only the question whether 
Jan Mahomed had title. This is a matter 
of evidence. It is urged that the lower 
Courts have erred in placing the onus on the 
plaintiff. But the plea of benamz raised 
by the defendants does not relieve the plain- 
tiff ‘of the necessity of proving the title on 
which he sued. Mr. Rupchand lastly contends 
thut the conclusions drawn by the lower Courts 
. from the facts are unsound and refers to the 
“gage of Ramgopal vw. Shamskhaton (7). But in 
that case, the conclusions could not be legally 
drawn from the facts found. But that is 
not the case here. Whether the conclusions 
are correct or not, it is not for this Court 
to inquire in second appeal. It is suffi- 
cient that we are satisfied that they are 
legally deducible. 

We accordingly confirm the decree of the 
lower Court subject to the amendment of 
the clerical error referred to in the plaintiff's 
application of 30th September 1909 and dis- 
miss this appeal with costs. 


Appeal dismissed. 
(7) 200. 93; 19 I. A. 228. 


BOMBAY HIGH COURT. 
First Orvin APPBAL No. 31 or 1912. 
March 12, 1913. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kr. 
GANGARAM HATIRAM GUJAR— 
PLAINTIFF — ÅPPELLANT ` 

VeTsSUs 


DINKARGANESH PATVARDHAN— 


DEFENDANT— RESPONDENT. 

Bombay Revenue Jurisdiction Act (X of 1876), ss. 4 
(c), 6—Bombay Land Revenue Code (Act V of 1879), 
ss. 8, 12, 140, 154—Mamlatdar—Distraint of property 
—Delegation of powers by Collector—Burden of proof 
that property belonged to defaulter—Lllegal seizwre— 
Damages, 3 : 

The proceedings mentioned in section “4 (c) of the 
Bombay Revenue Jurisdiction Act must be in their 
inception legal. Therefore, the section would not be 
a bar to a suit in which there is a claim arising out 
of the alleged illegality of the proceedings taken for 
the realization of land revenue. 

The powers contained in section 140 and other 
sections in the same group of the Bombay Land Re- 
venue Code, do not authorise the detention of any- 
thing but the crop of the land or the seizure of the 
crop or any other goods after removal from the 
lands. 
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A Colleotor can delegate certain powers toa mam- 
latdar only for his own District and the latter can 
exercise delegated powers only in the Talukas of the 
District in which the delegation occurred. 

In a suit for damages alleged to have been suffered 
by the plaintiff owing to the illegal seizure of his 
property by the defendant, a mamlatdar, it was not 
established by the defendant that he believed the 
property to be that of the defaulter; 

Held, (1) that the first condition of the application 
of section 154 of the Land Revenue Code was that the 
property distrained should be the moveable property 
of the defaulter; 

(2) that it was not for the plaintiff to show that 
the defendant exceeded his authority by proof that 
the goods distrained were not the property of the 
defaulter; 

(8) that the defendant was not entitled to protec 
tion under section 6 of the Revenue Jurisdiction Act. 


First appeal from the decision of the 
District Judge of Satara, in Suit No. 1 of 
1911. . 

Mr. Jayakar, (with him Mr. P. D. Bhide), 
for the Appellant. 

Mr. L. A. Shah, acting Government Pleader, 
for the Respondent. 

JUDGMENT.—This suit was brought by 
Gangaram Hatiram to recover damages from 
the defendant on the allegation that the 
latter, when Mamlaidar of Khanapur, attached 
without authority five carts containing 100 
pieces of jaggery belonging to the plaintiff on 
the Karad Nagar Road on the 8th of April 
1910. 

In his written statement, the defendant 
pleads that on the 8th of April, being 
Mamlaidar of Khanapur, he was encamped 
at Kadepur and noticed 5 carts containing 
100 pieces of jaggery were being tuken 
by the plaintiff’s son from Kadepur towards 
Kadegaum. On inquiry, he learnt that 
the jaggery was from the fields of Daji 
Rudraji, who owed arrears of land revenue to 
Government and had to satisfy two decrees 
in assistance cases. The defendant accord- 
ingly ordered that unless the plaintiff paid 
off the dues of Daji Rudraji, which after 
deducting Rs. 65 paid on the spot by Daji’s 
son Vithu amounted to Rs, 98, forty pieces of 
jaggery should be attached. 

The defendant pleaded on- the above 
allegation: (a) that the jurisdiction of the 
Court to entertain the suit was barred under 
section 4 (c) of the Bombay Revenue Jurisdic- 
tion Act, 1876, (b) that the suit was barred 
under section 6 of the same Actas he was 
acting bona fide and in pursuance of the 
provisions of the law for the time being in 
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force relating to the recovery of the land 
revenue and arrears in assistance cases. 

The defendant nowhere in the, written 
statement denies the plaintiff’s allegation in 
the plaint that the goods attached belonged: 
to him. 

Five issues were raised on the 16th of 
“September 1911, three relating to the juris- 
diction of the Court and two to the question 
of damages but no issue was raised as to the 
plaintiff’s ownership of the goods. 

At the hearing which commenced on the 
21st of October, it was decided, with the con- 
sent of the parties at the hearing, to treat the 
issues as to jurisdiction as preliminary issues. 

They were;— 

1. Whether the Court has jurisdiction 
to entertain the suit under section 4 (c) of 
Act X of 1876? . 

2. Whether the defendant’s action was 
not dona fide and in pursuance of the provisions 
of sections 138 and 140 of the Bombay Land 
Revenue OodeP 

3. If so, whether the suit is not barred by 
section 6 of Act X of 1876. 

The learned Judge, without giving any 
reasons, decided the first issue in the 
negative, 

On the second and third issues, he held 
that the defendant was acting bona fide 
but did not hold that he was acting in 
pursuance ‘of the provisions of section 140 of 
the Bombay Land Revenue Code mentioned 
in the issue. He held, however, that 
the defendant was authorised to distrain the 
property under the provisions of section 154 
of the Code, being of opinion that it was 
not necessary to require proof of the delega- 
tion of the powers of the Collector under that 
section to the defendant and that it lay 
on the plaintiff to show that the defendant 
had exceeded his authority by proof that 
the goods distrained were not the property 
of ‘Vithu which the plaintiff had failed to do. 
The suit was dismissed with costs with 
interest thereon at 6 per cent.’ 


We are of opinion that section 4 (c) would 
not bea bar to a suit in which there is a 
claim arising out of the alleged illegality of 
the proceedings taken for the realization of 
land revenue. Where the legality of the- 
proceedings initiated by a Revenue Officer 
is in question, the Court has to inquire under 
section 6 whether the act complained of was 
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done bona fide by the officer in pursuance of 
the provisions of any law. 

The recognition by Civil Courts of claims 
against Government in respect of certain 
illegal levies is expressly provided for by 
section 5 of the Act. The Government 
Pleader who appeared for the defendant did 
not contend that the section 4 (e). applied 
to claims inrespect of the current year’s 
revenue but argued that it would apply to 
two sums recoverable in respect of arrears 
in assistance cases in respect of which an 
order for attachment of Daji’s moveable 
property had been issued. That order has 
not been produced. We think that the 
proceedings mentioned in section 4 (c) must 
be in their inception legal. 

The second issue involves the inquiry 
whether the proceedings were legal. Ag 
has been pointed ont, the allegation that 
the goods seized were the. property of the 
plaintiff is neither denied specifically or 
by necessary implication or stated to be 
not admitted in the pleadings of the defend. 
ant or questioned in theissues. According to 
“the terms of Order VIII, rule 5, the Court 
was, therefore, bound to take it as admitted, 
For this reason presamably, the defendant 
referred to section 140 as the justifying 
provision of the Land Revenue Code. That 
section is one of the group of sectiong 
authorising precautionary measures to prevent 
the removal from land of a crop which has 
been sold, mortgaged or otherwise disposed 
of, until the current year’s revenue has been 
paid. 

The powers contained in those sections do 
not duthorise the detention of anything but 
the crop of the land or the seizure of the 
crop or any other goods after removal from 
the lands. The officer expressly authorised 
by the sections to exercise the powers is 
the Collector but section 12 enabled the 
Collector to’ delegate his powers to the 
Mamlaidar, The section is in the following 
terms:— 


“The chief officer entrusted with the local 
revenue-administration of a taluka shall be 
called a Mamlatdar, He shall be appointed 
by the Commissioner of the Division in which 
his taluka is situated. 

“His duties and powers shall be such ag 
may be expressly imposed or conferred upon 
him by this Act, or by any other law for the 
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time being in force, or as may be. imposed 
upon, or delegated to, him by the Collector 
under the general or special orders of Gov- 
nment.’ i 
ce Under section 8, the Collector is the Col- 
lector of the District, the Mamlatdar being en- 
trusted with the local revenue administration 
of the smaller unit known as the Taluka. It 
follows that the Collector can only delegate 
powers for his own District and the Mamlat- 
dar oan only exercise delegated powers in the 
Talukas of the District in which the delega- 
tion occurred. A : 
The defendant, however, produces, in 
justification of hig supposed action. under 
section 140, a document issued by the Ool- 
lector of Khandesh under the authority of 
a Government Resolution conferring on the 
defendant authority, to exercise the powers 
contained in sections 140—148. No authority 
or delegation from the Collector of Satara, the 
District in which Khanapur is situate, is pro- 
duced or alleged to exist. The defendant, 
therefore, has not shown that he is within 
the ambit of the law propounded by section 
140 of the Code. The law relating to reve- 
noe-administration, 50 far as the Mamlatdar 
defendant was concerned, did not include 
section 140. How then can it be contended 
that he honestly intended to put law in 
motion, to apply the test suggested in 
Hermann v. Seneschal (1) cited in Dhondu 
Dagdu Patil v. Secretary of State for India 
(2)? The Government Pleader feeling 
the difficulty argued that the defendant 
could justify under section 154 of the Land 
Revenue Code. But the first condition of 
the application of that section, assuming the 
existence of arrears, is that the property 
distrained should be the moveable property 
of the defaulter. Doubtless, if it were es- 
tablished that the defendant believed the 
property to be that of the defaulter, he might 
fairly contend that he was entitled to pro- 
tection on the authority of Richard Spooner v. 
Juddow(3) and section 6 of the Revenue Juris- 
dictionAct. The pleadings iu this case, how- 
ever, do not permit us to hold that the defend- 
ant believed the carts of the plaintiff contained 
the moveable property of the defaulter. The 


(1) (1962) 32 L. J.C. P. 483180. B. (N. 8.) 392; 6 
L. T. 646; 11 W. R. 184; 134 R, R. 569. 

(2) 17 Ind. Cas. 673; 14 Bom. L. R. 949; 37 B. 101. 

(8) 4M. 1. A. 353 ab p. 379; 18 Eng. Rep. 734, 
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learned Judge was in error in holding that 
it lay on the plaintiff to show that the 
defendant exceeded his authority, by proof 
that the goods distrained were not the pro- 
perty of the defaulter. 

If it were necessary, we should accede 
to the application of the plaintiff’s Counsel 
fora remand in order that the evidence 
of the plaintiff’s. vendor, Amerchand, might 
be recorded. Having regard to the pleadings 
and issues, however, this course is un- 
necessary. h : 

We reverse the decree of the lower Oourt 
and remand the case for an inquiry as to 
the damages suffered owing to the illegal 
seizure of the plaintiff's property by the 
defendant. The costs of this appeal will be 
costs in the cause. 


Decree reversed; Oase remanded. 


PUNJAB CHIEF COURT. 

Second Civit Apeeat No. 1165 or 1911. 
July 16, 1913. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Agnew. 

LABHU AND ANOTHER REPRESENTATIVES OF 

RAM KISHEN,—DECEASED, PLAINTIFFS— 

APPELLANTS 
YEN SUS 
GANDA SINGH anp OTHERS— DEFENDANTS—- 
RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 111—Agree- 
ment, « 

The Wajib-ul-arz of Mauza Nangal Kalan, Tahsil 
and District Hoshiarpur, prepared in 1884, provided 
that “Is bandobast men tangih muzarian maurusi 
nahin hui. Jo muzarian hain nam unke khewat khatawni 
men likhae gae. Baad marne muzarian maurusi ke, 
uska beta ya bhai ya garabati kasht karega”: 

Held, that the clause did not amount to an agree- 
ment at all, and could not, therefore, confer on the 
garabatis of a deceased-occupancy tenant any right 
of succession to the land in suit under section 111 of 
the Tenancy Act. 

Second appeal from the decree of the Di- 
visional Judge, Hoshiarpur, dated the 9th 
February 1911, affirming that of the Munsif, 
lst Class, Hoshiarpur, dated the 22nd De- 
cember 1910, dismissing plaintiff’s claim. 

R. B. Pandit Sheo Narain, and Dr. Mu 
hamad Iqbal, for the Appellants. 

Mr. Ganpat Raz, for the Respondents. 
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JUDGMENT.—tThis suit relates to certain 
occupancy land situate in Mauza Nangal 
Kalan, Tahsil and District Hoshiarpur. The 
plaintiff, Ram Kishen, (who died during the 
pendency of the appeal in this Court and 
who is represented by Labhu and Harnama), 
claims to succeed to the land in dispute on the 
ground of being the nephew of the deceased 
occupancy-tenant, Sahib Singh. The de- 
fendants, who are the landlords, resisted the 
claim by pleading, inter aléa, that the land 
had not been occupied by the common 
ancestor of plaintiff and of Sahib Singh and 
that on no other ground could the plaintiff 
succeed to it. It has been found as a 
fact in this case that the land in dispute was 
acquired by Sahib Singh, deceased, and it 
is, therefore, clear that the plaintiff has no 
right of succession under section 59 of the 
Punjab Tenancy Act. 

In the first Court, the plaintiff urged that, 
apart from section 59 of the Tenancy Act, 
he had a right of suecession under the wajib- 
ul-arz of the Settlement of 1852 and that of 
the Settlement of 1884, according to which, 
it was contended, the plaintiff, being a gara- 
bati of the deceased occupancy-tenant, was 
entitled to succeed to the land left by him. 
The lower Courts -have concurrently held 
that the agreement between landlords and 
tenants embodied in the wajdb-ul-arz of 1852 
‘and on which the plaintiff relied was limited 
to the term of the said Settlement and, there- 
fore, could not help the plaintiff, and further 
that the clause in the later wajzb-ul-arz of 
1884, on which the plaintiff based his alleged 
title to the fand, did not amount to an 
“agreement” such as would confer on the 
plaintiff a right of succession thereto apart 
from section 59 of the Panjab Tenancy Act, 
The Divisional Judge has also held that, 
assuming that the clause in the wajib-ul-arz 
of 1884 does amount to an agreement within 
the“ meaning of section 111 of the Punjab 
Tenancy Act, a garabati within the purview 
of that clause means an agnate who satisfies 
the conditions of section 59 (1) (e) of the 
Tenancy Act [Allah Ditta v. Achhru Mal 
(1)]. Upon these grounds, the lower Courts 
have dismissed the piaintiff’s suit, 

The contentions advanced before us by the 
plaintiff’s learned Counsel are—:(1) that the 


(1) 6 Ind. Cas. 774; 88 P. R. 1910; 60 P. W.R. 
1910; 182 P. L. R. 1919. 
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wajib-ul-arz of 1852 was not limited to the 
terms of that Settlement and that its pro- 
visions as to the succession to the occupancy 
land applied to the present case; (2) that, if 
the wajib-ul-arz of 1852 does not apply to 
this case, that of 1884 does; and that under 
this latter wajzb-ul-arz, the plaintiff, who is a 
garabatz of the deceased occupancy-tenant, has 
aright to succeed to the land in dispute. In 
connection with the clause in the w2jzb-ul-arz 
of 1884, the learned Counsel further argued 
that the Divisional Judge was wrong in 
holding that a garabati iu order to succeed 
under that clause must show that he satis- 
fies the conditions laid down in section 59 
(1) (c) of the Tenancy Act. 


Upon the view that we take of the case, it 
is unnecessary to deal with the last men- 
tioned part of the argument, as, in our 
opinion, the clausein the wajib ul-arz of 1834, 
which is relied upon by the plaintiff, doas not 
amount to an agreement at all, and cannot, 
therefore, confer on the plaintiff any right of 
succession to the land in suit under sec- 
tion 111 of the Tenancy Act. The clause in 
question runs as follows:—Js bundobast men 


tangih muzarian maurust nahin hui. Jo 


muzartan hain nam unke khewat khataunt 
men lekhae gae. Baad marne muzaria mau- 
rust ke uske bete ya bhat qarabati kasht karega. 

It is clear from this clause that at the 
Settlement of 1884, there was no investigation 
into the rights of the occupancy-tenants: that 
the landlords did not enter into any agree- 


. ment with the occupancy-tenants in regard 


to the rights of succession of their collaterals, 
if any, to the lands in their possession; 
and that the statement that an occupancy- 
tenant will be succeeded on his death by his 
qarabatt was a mere repetition of the rule 
of succession embodied in the wajtb-ul-arz of 
1852. The releva> sause in the last men- 
tioned wajzb-ul-arz ıı  follows:—Jo hamare 
gaon men musarian maurust kasht karte hen, 
unhon ne baad samaut sharait maurusiyit 
maurust rahne ka ta miaad bandodast sani iqrar 
2 aan Baad mar jane kisi muztria ke 
beta us ka wa dar surat na hone bete ke bhai 
ya qarabati uska kasht karega. The word- 
ing of this clause clearly shows that an 
agreement was come to between the ocau- 
pancy-tenants and their landlords regarding 
the rule of succession to occupancy land, but 
the agreement was expressly limited to the 
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term of Settlement, and that agreement is, as 
held by the lower Courts, of no use to the 
plaintiff in the present case. The language 
of the wajib-ul-arz of 1884 is very different 
from that of the earlier wajib-ul-arz, showing 
as it does, that no agreement whatever as 
regards the right of succession to occupancy 
land was concluded between the occupancy- 
tenants and their landlords. There was no 
inquiry at all as tothe mutual rights and 
obligations of the landlords and the tenants, 
and the mere fact that the clause of the 
wajtb-ul-arz of 1852 as to a garabati succeeding 
to the land of a deceased occupancy. tenant 
was repeated in the wajib-ul-arz of 1884, is 
insufficient to show that a binding agreement 
within the meaning of -section 111 of the 
Tenancy Act was made between the deceased 
occupancy-tenant and the defendants in the 
present case so as to confer on the plaintiff a 
right of succession to the land in dispute. 

We maintain the decree of the lower Ap- 
pellate Court and dismiss this appeal with 
costs, 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Second Civit Appeat No, 288 or 1913. 
April 11, 1913. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah.’ 
ABDUL KADIR IBRAHIM—Prarntivs— 
APPELLANT 
Versus ` 

DULANBIBI—DEFENDANT— RESPONDENT. 

Letters Patent (Bombay), clause 12-—Leave of Court 
not obtained—Jurisdiction— Civil Procedure Code (Act 
Y of 1908), s. 11—Evidence Act (I of 1872), s. 44— 
Judgment delivered by Court not competent to deliver 
it—Res judicata. 

The absence of leave under clause 12 of Letters 
Patent goes to the root of the jurisdiction of the Court, 
Therefore, where a Judge decided the issues of facts 
in a suit in favour of the defendant but dismissed the 
suit on the ground that the Court had no jurisdiction 
in consequence of no leave having been obtained 
under clause 12 of the Letters Patent: 

Held, that the Judgment of the Court on the issues 
of fact was delivered bya Oourt not competent to 
deliver it within the meaning of section 44 of the 
Evidence Act; and that, therefore, it could not oper- 
ate as res judicata in a subsequent suit involving the 
same issues. 

Second appeal from the decision of the 
Joint Judge of Thana, in Appeal No. 97 
of 1910, reversing the decrge passed by the 
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Subordinate Judge at Bhiwandi, in Suit No. 
264 of 1911. 

Messrs. Inverarity and Norman, with Messrs. 
D. A. Khare and P. D. Bhide, for the Appel» 
lant. 

Mr. Oaptain, instructed by Messrs. Ouptatn 
and Vaidya, and M. M. Karbhari, for the Re- 
spondent. 

JUDGMENT.—The plaintiff filed this 
suit in the Court of the Subordinate Judge 
of Bhiwandi for restitution of conjugal rights 
against defendant and for an injunction 
restraining her from marrying any other 
person pending the disposal of the suit. He 
was met with the plea thatthe questions at 
issue in the suit were res judicata by reason of 
a decree passed by Mr. Justice Davar in High 
Court Suit No. 399 of 1908 and that, there- 
fore, under section 11 of the Code of Civil 
Procedure, the Bhiwandi suit could not be 
tried. The High Court suit of 1908 was 
for a declaration that the defendant was the 
duly married wife of the plaintiff, for an 
injunction restraining a marriage alleged to 
ke contemplated between her and one Abdul 
Qafur, a defendant in the High Court suit, 
Three of the issues in that suit were as fol- 
lows:—(a) Whetherthe Court has jurisdiction 
to try the suit as against the first defendant? 
(6) Whether the first defendant did not 
become a member of the Hanafi seot on 
or about April 1907? (e) Whether the plain. 
tiff has been validly married to the first de- 
fendantP 


At the first hearing, it was discovered that 


- although it was stated in the plaint that only 


a part of the cause of action had arisen in 
Bombay and that the Court would have juris- 
diction to try the suit after leave under clause . 
12 of the Letters Patent had been granted, 
no leave had in fact been obtained and 
upon that ground the first of the issues above 
set out was raised. The learned Jadge, how- 
ever, procesded with the trial of the case 
upon the merits, and decided the issues as 
to the conversion of the first defendant 
and as to the question of her marriage 
with the plaintiff io the first defendant's 
favour. f 

He then proceeded to discuss the issue 
relating to jurisdiction and held that tha 
Court had no jurisdiction in consequenca of 
leave not having been obtained and that tha 
suit on that ground must fail. The decree — 
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which was drawn up only records the dis- 
missal of the suit on the ground that the 
alleged marriage of the plaintiff with the 
first defendant was not valid and binding 
upon her, buta reference to the judgment 
shows that the Court held that there was no 
jurisdiction. 

The learned Judge of the Bhiwandi Court 
was of opinion that the plea of res judicata 
was satisfactorily met by showing that the 
judgment, in which the issues pleaded were 
decided, was delivered by a Court not compe- 
tent to deliver it. If the Court was so incom- 
petent, this would be a complete answer under 
section 44 of the Evidence Act. 


The learned Joint Judge, however, came 
to a different conclusion being, of opinion 
that the absence of leave did not go to 
the root of the jurisdiction of the Court 
and that, therefore, the judgment of the 
Court was the judgment of a Court having 
jurisdiction. He based his decision on the 
judgment of the Calcutta High Court in 
Gurdeo Singh v. Ohandrikah Singh (1). 


In this appeal, it is contended that the 
jurisdiction of the High Court to try a 
suit, in which part only of the cause of action 
arose within the jurisdiction and in which 
the defendants neither reside nor carry 
on business within the jurisdiction, de- 
pends entirely upon the question whe- 
ther or not leave has been first obtained 
under clause 12 of the Letters Patent; and 
reliance was placed upon the decision of 
Sir Richard Couch in Hadjee Ismail v. Hadjee 
Mahomed (2), where he said that an order 
under clause 12 was not a mere formal order 
or an order merely regulating the procedure 
in the suit, but one that has the effect of 
giving jurisdiction to the Court which it 
otherwise would not have; and the judgment 
.of Mr, Justice Telang in Rampurtab Sam- 
ruthroy v. Premsukh Chandamal (3) was also 
referred to in which it was said that such 
leave (under clause 12) affords the very 
foundation of the jurisdiction. Those cases 
. were met by reference to the case of A. J; 
King v. Secretary of State for India (4), in 
which Mr, Justice Fletcher, following Moore v. 


(1) 1 Ind. Cas. 913; 36 C. 193; 5 0. L. J. 611, 
(2) 181B. L. R. 91; 21 W. R. 303. 

(3) 15 B.93. 

(4) 35 ©. 894; 7 0. L. J. 441; 12 0. W. N. 705, 
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Gamges (5), held that the objection that leave 
under clause 12 had not been properly 
obtained might be waived by the defendant. 

In the present case, there is no question of 
waiver, for the objection te the suit on 
the ground that leave had not been obtained 
was taken at the first moment when the fact 
came to the knowledge of the defendant’s 
advisers; and it is clear that under such cir- 
cumstances, the judgment of the Court was 
on issues (b) and (a) one which it was not 
competent to deliver: see Khimjt Chaturbhuj 
v. Forbes (6). 


That this conclusion is in no way at 
variance with the decision of English Courts 


- in such cases is apparent from In re Brown v. 


London & North Western Railway Company 
(7). The plaint was against the defendants 
as common carriers for negligently carrying 
a harp, delivered to them by the plaintiff, to 
be carried from Chester to London, whereby 
it was damaged. The plaint was filed and 


_the suit was tried in the County Court at 


Chester and at the trial, it was objected on 
the part of the defendants that the 
Court had no jurisdiction on the ground 
that they did not dwell or carry on 
their business within the District as re- 
quired by Statute 9 & 10 Vict. 6. 95, section 60, 
and had not obtained leave either from the 
Court under that section or from its Registrar 
under Statute 19 & 20 Vict. c. 108, section 
15, to issue the summons elsewhere. The 
Judge said that without expressing any 
absolute opinion on this point, it would 
be better to leave the case to the Jury, 
whereupon the defendants went into their 
case and called witnesses. The Jury found 
for the plaintiff, and judgment was entered 
up accordingly but the Judge refused to 
allow execution to be issued on it. The 
plaintiff then obtained a Rule calling on the 
Judge of the County Court and the defend- 
ants to show cause why the Registrar of that 
Court should not issue a writ of execution 
to the High Bailiff, empowering him to levy 
upon the goods of the defendants the amount 
of the judgment obtained in that Court by 
the plaintiff. 

(5) (1890) 25 Q. B. D, 244; 59 L.J. Q. B. 505; 38 
W. R. 669. 


(6) 8 B. I. C, R.O. C. J. 102. 

(7) (1863) 4 B. & 8. 326; 82 L. J. Q. B. 818; 10 Tar, 
(x. 5.) 234; 8 L. T. 695; 111 W, R. 834; 129 R. R, 708; 
122 Eng. Rep. 481, 
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The discussion turned chiefly on .the 
question whether it could be said that the 
defendants carried on business amongst other 
places at Chester. That question having 
been decided in the negative, Mr. Justice 
Wightman said:—‘'This case is, therefore, 
not within the jurisdiction of the County 
Court of Chester; and it is admitted that the 
plaintiff did not obtain the leave of that 
Court, as the Court in which the cause of 
action arose, to issue his summons there.” 
Consequently, the Rule for the issue of a writ 
in execution was discharged. 

We hold that the judgment relied upon 
by the defendant was delivered by a Court 
not competent to deliver it within the mean-. 
ing of section 44 of the Indian Evidence Act 
and, therefore, the plea of res judicata cannot 
prevail. 

We set aside the decree of the lower 
Appellate Court and restore the order ai the 
Subordinate Oourt, costs throughout being 
costs in the cause. 

Decree set aside, 


PUNJAB CHISF COURT. >- 
Seconp Orvin APPEAL No. 817 or 1911. 
July 16, 1913. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Agnew. 
RULIA—Puatntire—APPELLANT 
versus 
SULTANI—Derenpant—Responpent. 

Cuslom—Succession—Muhammadan Jats of Jul- 
lundur District--Specific custom not proved—Muhama 
madan Law applied—-Maternal uncle excludes son of 
granddaughter of great-great-grandfather of deceased. 
Where among the Muhammadan Jaé agriculturists of 
the Jullundur District, who are governed generally in 
matters of inheritance by the Customary Law of the 
Province, the parties fail to prove affirmatively a 
custom under which the one or the other is entitled to 
succeed, the rule of Muhammadan Law applies 
and the maternal uncle excludes the son of the 
. granddaughter of the great-great-grandfather of the 
deceased. 

Second appeal from the decree of the Divi- 
sional Judge, Ambala Division, at Ambala, 
dated the 30th March 1911, reversing that 
of the Munaif, Ist Class, Jullundur, dated the 
Slst May 1910, decreeing the claim. 

Mr. Fazal.z-Hussain, for the Appellant. 

Mr. Daulat Ram, for the Respondent, 
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JUDGMENT.—The parties in this case 
are Jaé agriculturists of the Jullundur Dis- 
trict and the pedigree-table showing their 
relationship is as follows: 





i Pe 
( 
Latha, Lakha, 
Baja Gahna * Musammat 
Mano—Idu, 
Buta=Musammat Ralia, Sultani, 


Jhando, plaintiff. defendant. 


Musammat Barkat, 
deceased. 


The property in suit consists of 151-16/20 
kanals of land which was acquired by Latha. 
The parties are admittedly governed gener- 
ally in matters of inheritance by the Custom- 
ary Law of the Province, On the death of 
Musammat Barkat, mutation was effected in 
favour of Sultani, defendant, apparently 
because through his mother, he was of the 
blood of the common ancestor, Daim. The 
following two issues, which are the only 
issues now germane to the discussion of this 
appeal, were framed. 

(2) Is plaintiff as maternal uncle of Musam- 
mat Barkat entitled to succeed? 

Onus probandi on plaintiff. 

(3) Is the defendant, the daughter’s son of 
Lakha, brother of Latha, the great-grand- 
father of the deceased Musammat Barkat, 
entitled to succeed in preference to a maternal 
uncleP 

Onus probandi on defendant. 

The first Court held that as the property 
was not ancestral between the claimants, the 
Customary Law did not-apply and that under 
the Muhammadan Law plaintiff excluded 
defendant. 

On appeal, the learned Divisional Judge 
held, following Bahadur v. Abdullah (1), 
that in the case of self-acqaired land, 
the collaterals, failing issue to the daughter, 
could object to alienations. He traced the 
inheritance back through Buta to Latha 
thence, since Latha’s line was extinct, to 
Lakha whose daughter, he held, would, if alive, 
succeed; since the daughter was dead, the 
estate passed to her son the defendaus, 
With regard to the ruling relied on by the 


(1) 121 P. R. 1908; 202 P. W. R. 1968, 
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learned Divisional Judge, we think it suffi- 
cient to say that it has no application to the 
present case inasmuch as Sultani, defendant, 
was not a collateral of the last male holder, 
Buta; he is related through the female line 
only. 

Following the principle laid down in 
Hamira v. Ram Singh (2), and followed in 
Niamat Ullah v, Musammat Aisha Bibi (8), 
we hold that for purposes of succession to 
the estate held by Musammat Barkat, she 
is not to be regarded as the great-grand- 
daughter of Latha but that it was for plaint- 
iff on the one side, or defendant on the 
other, to prove affirmatively a custom under 
which the one or the other is entitled to 
succeed. Inthe absence of proof of any 
custom governing such a succession as is, 
under Customary Law, put forward by the 
one side or the other, the case must, in view 
of the Fall Bench decisionin Daya Ram v. 
Sohel Singh (4), be decided in accordance 
with the personal law which governs the 
parties. Inthe present suit, neither party 
has proved the specific custom, the burden 
of proving which was laid upon him by the 
appropriate issue. It follows that the in- 
heritance must devolve according to the 
rules of the Muhammadan Law. 

Under the Muhammadan Law, the plaintiff 
who is brother of Musammat Barkat’s mother 
and the defendant who is son of the grand- 
daughter of Musammat Barkat’s great-great» 
grandfather both belong to the fourth class 
of distant kindred as described in Wilson’s 
Digest of Anglo Muhammadan Law, 4th 
Edition, paragraph 258. Bat as the defendant 
is a descendant of a remoter ancestor, he is 
excluded by the plaintiff, the child of an 
immediate grand-parent. See paragraph 261 
of the Digest. 


The matteris made very plain in paragraph 
59 of Mullah’s Principles of Muhammadan Law, 
2nd Edition, paragraph 59. Under the classi- 
fication there shown, the plaintiff as full 
brother of the mother of the proprietors, that 
is, a descendant of an immediate grand parent, 
would come under group 1, (d) and would, 
therefore, exclude the defendant, a descendant 
of a remoter ancestor who would come under 
(2) 184 P. R. 1907 (F. B.) 85 P. W, R. 1907; 74 P. L. 
R. 1908. 
(8) 17 Ind. Cas. 21; 90 P. R, 1912; 250 P.L. R. 
1912, 262 P. W. R. 1912. . 
(4) 110 P.R. 1906; 81 P.L.R. 1907; 59 P. W.R. 1907. 
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the second group. We, therefore, hold that 
the plaintiff is entitled to succeed to the 
inheritance of Musammat Barkat. We accept 
the appeal, reverse the order of the Divisional 
Judge and give plaintiff a decree for posses- 
sion of the land in suit, Under the circum- 
stances, we leave the parties to bear their own 
costs throughout. 
Appeal accepted. 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Sor No. 313 or 1910. 
March 27, 1913. 
Present:—Justice Sir Dinshaw D. Davar, Kr. 

JANKIBAI—Puraintirs 
versus 
SHRINIVAS GANESH VALSANKAR— 
AND OTHERS— DEFENDANTS, 

Civil Procedure Code (Act V of 1908), O. II, r. b 
Alisjoinder of causes of action—Wrdow’s suit for sbri- 
dhan and maintenance—Hindu Law —Surviving co- 
parceners, whether heirs of deceased. 

When a member of a joint Hindu family, possessing 
only joint ancestral property, dies, he leaves no 
estate, and the surviving co-parceners do not inherit 
any estate as his heirs. They become the owners of 
his interest in the family estate asco-owners in their 
own right and merely by the legal extinction of the 
deceased’s interest by reason of his death. 

Therefore, there is no misjoinder of causes of action 
ifa Hindu widow sues, in one suit, the co-parceners of 


` her deceased husband to recover (1) her stridhan pro~ 


perty, improperly or illegally detained by them, and, 
(2) to enforce her right of maintenance out of the 
estate of the joint family of which during his life-time 
her husband was a member. 


Messrs. Pradhan and Kirtikar, for the 
Plaintiff, 

Messrs. 
Defendants. 

JUDGMENT.—The plaintiff, Jankibai, is 
the widow of Vithal Valsankar, who died in 
1907. He left him surviving his widow, 
the plaintiff herein, and his five brothers 
who are all defendants in this suit. The six 
brothers were members of a joint and 
undivided Hindu family and it is admitted 
that they were owners of joint ancestral 
properties, consisting of houses and lands, 
which are in Akalkote in the Sholapur Dis- 
trict. These properties are now in the pos« 
session of the defendants. 

The plaintiff has filed this suit to recover 
from the defendants her stridhan ornaments 
which, she says, she left with her husband’g 


Bhandarkar and Mirza, for the 


534 
JANKIBAI V. SHRINIVAS GANESH VALSANKAR, 


brothers when she left their house, and she 
claims maintenance and arrears of mainten- 
ance out of the joint ancestral property now 
in the possessionof the defendants. These 
claims are resisted on various grounds which 
for the present purposes are unnecessary to 
set out. . 

The defendants contend that this suit 
as framed is bad for misjoinder of causes of 
action. 

The first issue raised by tho learned Coun- 
sel for the defendants is:— 

“Whether the suit is not bad for misjoinder 
of causes of action?” 

It was argued in support of the contention 
that the claim for ornaments is against the 
defendants personally and could not be 
joined with the claim for maintenance which 
is against the defendants as the heirs of 
plaintiff's husband, and reliance was placed 
on the provisions of Order II, rule 5, of the 
Civil Procedure Code. 

At the hearing, it was agreed that the 
issue as to misjoinder should be tried in the 
first instance. ` 

Order II, rale 5, re-enacts rule (b) of section 
44 of the old Civil Procedure Code. It says 
that no claim by or against an executor, 
administrator or heir as such shall be joined 
with claims by or against him personally. 
Although this question has repeatedly arisen, 
there is no reported case except one where it 
was specifically raised and decided. In 
Gohibai v. Lakhmidas Khimji (1), wherein 
a Hindu widow sued her father-in-law, for 
maintenance, this question was raised before 
the late Mr. Justice Scott and he held that 
the suit was bad by reason of misjoinder of 
causes of action and the plaintiff was put 
upon ber election to proceed upon one or the 
other of the two claims made by her in the 
suit. Though the case itselfis of some 
importance on the other questions.arising in 
the suit, the report is exceedingly meagre 
on this particalar point. As I am not pre- 
pared to follow the conclusion arrived at by 
the learned Judge in that case, I think it is 
desirable to set out here all that the report 
says on the subject. Ib says:— 

“On behalf of the defendant, an issue was 
raised as to whether the plaintiff had not 
jmproperly joined her claim for maintenance 
and her claim for ornaments and clothes in 


(1) 14 B. 490. 
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this suit and was not bound to elect which 
claim she would prosecute. The. learned 
Judge held that under section 44 of the Civil 
Procedure Code (Act XIV of 1882) there was 
a misjoinder of causes of action, the claim for 
maintenance being against the estate of the 
deceased, and the claim for ornaments and 
clothes being against the defendant person- 
ally.” 5 


Unfortunately, ib does not appear from 
the report what arguments were addressed 
to the Court, nor is there any judgment 
setting out the reasons for the decision 
beyond what is stated by the Reporter in 
the extract I have quoted above. It seems 
to me that the conclusion of the Court in the 
case in question is based on the fallacies 
involved in the assumption that there 
was, at the time the widow made the claim, 
any estate which can be rightly called the 
estate of her deceased husband, and also 
in the assumption thatthe surviving co- 
parceners of a joint and undivided Hindu 


` family can be properly called the heirs of a 


deceased co-parcener. Members of a joint and 
undivided Hindu family hold family estate 
jointly and are seized of it “per mie et per 
tout.” The joint tenants have each of them 
the entire possession as well of every parcel 
as of the whole. On the death of a co- 
parcener of a joint Hindu family, his share 
and interest in-the family property is auto- 
matically absorbed and the surviving co- 
parceuers become the full owners of the 
whole estate. Such co-parceners are not 
the heirs of the deceased. They inherit 
by survivorship. They become the owners 
of the interest of the deceased in the family 
estate not as heirs of the deceased but as 
co-owners in their own right and merely 
by the legal extinction of the interest of 
the deceased co-parcéner by reason of his 
death. The widow’s claim for maintenance 
is clearly not against “the estate of the 
deceased” husband but is against the property 
in which he was a co-parcener at the time 
of his death. When a husband, who is a 
member of a joint Hindu family possessing 
only joint ancestral property, dies, he leaves no 
estate and the co-paréeners do not inherit any 
estate.as his heirs. 

In this case, the defendants are not in any 
sense the heirs of the plaintiff’s husband. 
The plaintiff’s husband has left no estate. 
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The plaintiff’s claim for maintenance is not 
against her husband’s estate nor is it against 
the defendants as the heirs of her husband 
as such. 

As I have observed above, the identical 
question, I am now discussing, has frequently 
arisen in our Court and Gokibai’s case (1) 
has always baen cited and discussed but the 
results have been in most of these cases 
unsatisfactory and inconclusive. Some Judges 
have followed the ruling of Scott, J., but 
in many instances tha Judges have refused to 
follow it either dissenting from it or distin- 
guishing the case before them from this 
particular case. After much anxious consider- 
ation, I have come to the conclusion that 
there is no misjoinder of causes of action 
ifa Hindu widow sues in one suit fhe 
co-parceners of her deceased husband to 
recover her sirtdhan property improperly 
or illegally detained by them and also to 
enforce her right of maintenance out of the 
estate of the joint family of which during his 
life-time her husband was a member. 

It has not been argued before me that 
the suit is bad for misjoinder of causes 
of action on any ground other than the 
prohibition enacted in Order II, rule 5. 
Order J, rule 3, provides for joinder 
of parties and Order II, rule 3, provides 
for joinder of causes of action and both 
these questions have been fully considered 
and discussed by me in my previous judg- 
ments in Mavii v Kuverji (2) and in Umabat 
v. Bhavu Balvanit (8). 

I find the first issue in the negative and 
hold that the suit as framed is not bad 
by reason of misjoinder of causes of action.- 

The suit will be pot down on board for 
further hearing subject to a part heard suit. 
I will deal with the question of costs of the 
trial of this issue when I deal with the 
costs of the suit. 

Attorneys for the Plaintiff: Messrs. Nanu, 
Hormusji & Oo. 

Attorneys for the Defendants: 
Sabnis and Gorigaonkar, 


(2) 9 Bom. L. R. 482; 81 B. 516. 
(8) 8 Ind. Cas. 165; 11 Bom. L. R. 499; 84 B. 358. 


Messrs. 
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BOMBAY HIGH COURT. 
Cıvıl APPLICATION No. 27 or 1913. 
June 17, 1918. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
HASAN MALIK—DESENDANT—ÅPPLICANT 
VETEUS 


RASUL MALIK—Puaintivs— Opponent. 

Mamlatdars Act (Bombay Act II of 1906), s. 23— 
Revision—Possessory suit—Collector setting aside 
Mamlatdar’s decision on diferent appreciation of docu« 
mentary evidence—Appeal—Jurisdiction, 

Where there is no illegality and no impropriety in 
the decision of a mamlatdar and, therefore, there is no 
question of revision under section 23 of Mamlatdars 
Act, but the Collector, appreciating the documentary 
evidence in a possessory suit differently from tho 
mamlatdar, reverses the decision of the mamlatdar, 
he exercises the powers of an Appellate Court, and 
assumes jurisdiction which he does not possess, 


Civil application under the Extraordinary 
Jurisdiction, from an order passed by the 
District Deputy Collector of Belgaum, 
reversing that of the Mamlatdar of Gokak, in 
Possessory Suit No. 21 of 1912. 

Mr. G. 8S. Mulgaokar, for the Applicant. 

Mr. V. R, Strur, for the Opponent, 


JUDGMENT.—If we assume that tha 
Deputy Collector was invested with the 
revenue administration of the Taluka so 
as to enable him to exercise the powers 
of the Collector under section 23 of the 
Mamlatdars Act, the question is whether 
he has violated the provisions of that section, 
which says that there should be no appeal 
from any order passed by a mamlatdar 
under this Act. There is not much dispute 
that the question turns, as far as the 
evidence before the mamlatdar is concerned, 
upon documents. The mamlatdar attached 
great importance to a document described 
as a “ Vahivati Arj” of 1909. The Deputy 
Collector, for certain reasons, which he seema 
to think were sufficient, comes to the con- 
clusion that the admission contained in 
Pahivati Arj” is not binding upon 
the plaintiff, and then upon other documents, 
which he discusses, held that the plaintiff 
has shown title, and, therefore, he concludes 
that the plaintif was in possession, and 
that the Mamlaédar’s decision as to posses- 
sion was wrong. In coming to this con- 
clusion, it appears to us that he has exercised. 
the powers of an Appellate Court. There 
is no question which gives rise to any 
need for revision. There is no illegality 
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and no impropriety, and the Deputy Col- 
lector cannot give himself jurisdiction by 
saying that the order appealed against 
is illegal or improper, where his conclusion 
simply turns upon appreciation of docu- 
mentary evidence. We, therefore, set aside 
the order of the Deputy Collector and 
restore that of the mamlaitdar with costs. 


Rule made absolute. 


CALCUTTA HIGH COURT. 
Srconp U1vIL Appeat No. 818 or 1900. 
January 5, 1903. 

Present: —Mr. Justice Banerjee and 
Mr. Justice Geidt, 

Kumar BASANTA KUMAR RAI AND 
OTHERS—PLAINTIFYS—APPELLANTS 
versus 


RAM CHANDRA ROY CHAUDHURY anp 


ANOTHER—DEFENDANTS— RESPONDENTS, 

Bengal Drainage Act (VI B. C. of 1880), ss. 82, 42 
(b), 44 (2)— Provincial Small Cause Courts Act (IX of 
1887), Sch. II, cl. 8—Suit for sum payable from tenant 
under section 42 (b) of Drainage Act, suit for rent-- 
Jurisdiction of Small Cause Cowrt—Second Appeal— 
Civil Procedure Code (Act XIV of 1882), s. 586—Com- 
missioner, report of, whether sufficient evidence that 
lands have been benefited—Notice under section 44 (2), 
whether necessary preliminary to suit, 

Section 44 of the Bengal Drainage Act, 1880, sub- 
section (|), provides thata sum payable to a land- 
holder by a tenant under clause (b) of section 42 
shall be recoverable as if the same were an arrear of 
rent. Therefore, a suit under clause (b) of section 42 
would come under section 8 of Schedule II of the 
Provincial Small Cause Courts Aci and would be ex- 
cepted from the cognizance of a Small Cause Court, 
Consequently, a second appeal will lie in such a case 
irrespective of the value of the suit, 

Clause (b) of section 42 of the Act requires that 
the landlord should show in the first instance that 
the land of any particular tenant, against whom a claim 
has been made, has been benefited by any scheme or 
works. The report of the Commissioners, under sec- 
tion 32 of the Act, is not sufficient prima facie evidence 
as against the tenants defendants to show that their 
lands have been benefited within the meaning of 
clause (b) of section 4250 as to shift the burden of 
proof from the plaintiffs on to them, 

A notice under sub-section (2) of section 44 of the 
Act is a necessary preliminary to the maintaining of 

suib under section 42 clanse (b). 


Appeal from the decree of the Third Sub- 
Judge of Hooghly, dated February 16th, 
1900, affirming that of the Munsif of 
Howrah, dated August 30th, 1899, 
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Babu Sarada Uharan Mitra, for the Appel- 
lants. 

Babus Dwarka Nath Ohakravarty and 
Brojolal Ohakravarti, for the Respondents. 

JUDGMENT.—This appeal arises out-of 
a suit brought by the plaintiffs-appellants 
to recover from their tenants, the defendants- 
respondents, a certain sum of money under 
clause (b) of section 42 of the Bengal 
Drainage Act (VI of 1880 B. C.). 

The defence was that the land of the defend- 
ants, in respect of which the amount is 
sought to be recovered, has not been benefited 
within the meaning of clause (b) of section 
42 of the Act by the works in question 
and that the landlords have not served any 
notice to the defendants such as is required 
by section 44, sub-section (2); and the Courts 
below have given effect to these objections 
and dismissed the suit. , 

In second appeal, itis contended for the 
plaistiffs-appellants, first, that the Courts 
below are wrong in holding that the report 
of the Commissioners under section 32 of the 
Act was not sufficient prima facie evidence 
to show that the land in suit had been 
benefited within the meaning of olause (b) of 
section 42; and, secondly, that the Courts 
below are wrong in holding that a notice 
under section 44, sub-section (2), was a 
necessary preliminary to the suit. . 

At the hearing of the appeal, a pre- 
liminary objection was taken by the learned 
Vakil for the respondents that a second 
appeal was barred by section 586, Civil 
Procedure Code, as the suit was of the Small 
Cause Court class and the subject-matter 
did not exceed Rs. 500. We are of opinion 
that this objection is sufficiently met by 
section 44 of the Bengal Drainage Act, sub- 
section (1), which provides that a sum 
payable to a landholder by a tenant under 
clause (b) of section 42 shall be recoverable 
as if the same were an arrear of rent. If 
that is so, the case would come under clause 
8 of the second Schedule of the Provincial 
Small Cause Courts Act (IK of 1887) and the 
present suit muat be held to be excepted from 
the cognizance of a Court of Small Causes. 


Coming now to the points raised in the 
appeal, we are of opinion that.the Courts 
below have taken a correct view in hold- 
ing that the report of the Commissioners 
was not sufficient evidence, as against the 


Vol. XX] 


INDIAN OASES, 


537 


NEW PIECE GOODS BAZAAR CO., V. JIVABHAI VADILAL, 


tenants defendants to show that their lands ` 


have been benefited, so as to shift the 
burden of proof from the plaintiffs on to 
them. Clause (b) of section 42, under which 
- the present claim is made, provides that a 
landholder may recover such sum or any 
part thereof, according to the proportions 
provided in the Act, from the person holding 
immediately from him “lands in respect of 
which such sum has beon declared 
payable and which have been benefited by 
the scheme or works carried out under this 
Act.” The mere fact ofa sum of money having 
been declared payable in respect of any land 
is, therefore, not sufficient to make a tenant 
of the land liable to contribute, for if it was, 
then the concluding words of the clause “and 
‘ which have been benefited by any scheme, 
etc,” would be mere surplusage. Again, if 
the intention of the Legislature had beeu 
to make the report of the Commissioners 
prima facie evidence in that case, the conclud- 
ing words would have ron differently and 
in some such way as this “unless it was 
shown that any particular lands had not been 
benefited.” As the clause stands, we think 
the natural construction of it requires that the 
landlord should show, in the first instance, 
that the land of any particular tenant against 
whom aclaim has been made has been benefit- 
ed by any scheme or works. It was argued 
that if this was so, the landlord would be 
placed in a disadvantageous position, and 
that if the landlord was bound to pay by 
reason of its being found by the Revenue 
Authorities that the land was benefited, that 
circumstance ought at least to serve as prima 
facie evidence in his favour. The answer to this 
contention is two-fold. In the first place, the 
landlord cannot complain, because section 
. 35 of the Act gives him an opportunity 
of objecting to the apportionment of the costs 
of construction of any drainage works: 
whereas there is no provision 
Act, (save that contained in sub-sections 
_(2) and (8) of section 44, which, however, re- 
lates to a different matter), allowing a tenant 
to object to any such apportionment; and 
if that is so, it would hardly be just to make 
the Commissioners’ report prima facie 
evidence in this case. Then, in the second 
place, as the Commissioners are required to 
apportion the costs, plot by plot, and as their 
plots may not be co-extensive with the 
holdings of the tenants, which may or may 


in the 


not be benefited, notwithstanding that the 
plots in the Commissioners’ report taken as 
a whole may be benefited, it would not be 
fair to infer from the fact of a plot taken as 
a whole being benefited that a tenant’s 
holdiug, which may form only a part of such 
plot, has also been benefited. 

We are, therefore, of opinion that upon 
the first point raised in the case, the view 
taken by the Courts below is correct. 

That being so, it is not absolutely necessary 
for the disposal of this appeal to express 
any opinion on the second point. But we 
may add this, that, notwithstanding that the 
language of sub-section (2) of section 44 is 
only permissive, having regard to the general 
scheme of the Act, it is open to great doubt 
whether the power of determining any 
question as to the amount which any tenant 
isto pay is not intended to be exclusively 
vested in the Collector; and if that is so, a 
notice under sub-section (2) of section 44 


‘would be a necessary preliminary to the 


maintaining of asuit like this. 
In the result, then, the appeal fails and 
must be dismissed with coats. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Orvin Appgan No. 55 or 1912. 
March 11, 1913. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kr, 
Tas NEW PIECE GOODS BAZAAR 

Co., Lirp.— APPELLANT—- 
i versus 
JIVABHAI VADILAL—Reseonpent, 

Limitation Act (IX of 1908), s. 12, Sch. I, Art. 151— 
Appeal against original side decree of High Court 
——Applicateon for copy of decree or judgment must be 
made within 20 days —Hatension~Practice. 

An extension of time for filing a memorandum of 
appeal, against an original side decree of the High 
Court, cannot be claimed unless some application is 
made to the Court for a copy of the deoree or judg- 
ment, indicating the intention of the aggrievod party 
to appeal, within twenty days provided by Article 
151 of the first Schedule to the Limitation Act. 

Mr. Ratkes (with him Messrs, Inverarity 
and Jinnah), for the Appellant. 

Mr. Sérangman, Advocate-General, (with 
him Messrs, Bahadurji and Desai), for che 


Respondent. 
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JUDGMENT.—Judgment was pronounced 
in this case on the 9th of September 
1912 and a decree passed in favour of 
the plaintiffs, Under Article 151 of the 
Limitation Act, the party aggrieved had 
twenty days to appeal from the date of 
that decree, the date of the decree being 
the date of the pronouncement of the judg- 
ment. The memorandum of appeal was, 
however, filed on the 7th of October 1912, 
and it is contended that the appeal is out 
of time. On the other hand, it is argued 
on behalf of the appellant that the appeal 
is not out of time, because a period from 
the 7th of October to some date in December 
should be deducted under section 12 of 
the Limitation Acb as the period requisite 
for obtaining a copy of the decree. 

The Bombay cases, Yamaji v. Antaji (1) 
and Tukaram Gopal v. Pandurang Sadaram 
(2), proceed upon the principle that an 
extension of time for filing a memorandum 
of appeal cannot be claimed unless some 
application is made to the Court for a 
copy of the decree or judgment indicating 
the intention of the aggrieved party to 
appeal within twenty days provided by the 
Schedule to the Limitation Act. It is a 
principle the application of which can work 
no hardship upon an appellant. Ail he has 
to dois to show by his application that 
he intends to appeal, and to make his 
application within the time limited for 
‘appeal. Then, any difficulties and delays 
that there may be, owing to his having 
to obtain copies of the decree and the 
judgment before filing his memorandum of 
appeal, are taken into consideration and 
he is not debarred from presenting the 
memorandum of appeal by having to wait 
to draw it up until he has obtained copies 
of the decree and the judgment, 

It is contended that there 
prevailing in the profession as toa practice 
on the Original Side contrary to what I 
have stated. I have never heard of any 
such practice and I have always understood 
that a party must make up his mind 
within twenty days if he intends to appeal 
against a judgment delivered on the Original 
Side. There can be no doubt, 1 think, from 
the Bombay judgments in Yamaji v. Antajzt 


(1) 23 B. 442. 
(2) 25 B. 584 at p. 586; 3 Bom. L, R, 143. 
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(1) and Tukaram Gopal v. Pandurang Sadaram 
(2), that that mutatis mutandis is the practice 
on the Appellate Side, No hardship will 
result to the parties if that practice is 
also adhered to on the Original Side. 

We, therefore, think that the appeal is 
out of time, and must be dismissed with 
costs. 

Appeal dismissed. 

Attorneys for the Appellant: Messrs, 
Hdgelow, Gulabchand, Wadia § Oo. 

Attorneys for the Respondents: Messrs 
Payne $ Oo. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Execution or Decrue Arrear No. 12 or 1913. 

March 28 1918. 
Present: —Mr. Piggott, J. O. 
KASHI RAM—DEOREE-HOLDER— 
APPELLANT 
versus 
Musammat PRAGI AND ANOTHER— JUDGMENT- 


DEBTORS— RHSPONDENTS. 

Limitation Act (IX of 1908), s. 18, Sch, I, Art. 
181--Civil Procedure Code (Act V of 1908), s, 47— 
Burden of proof—Decree-hoider not bound to show that 
judgment-debtor’s application was beyond time—Judg- 
ment-deblor bound to show that his application was in 
time —Possession over property not covered by decree, 
fraudulently obtained by decree-holder in execution 
through Court—Judgment-debtor’s neglect of ‘property 
fraudulently taken possession of by decree-holder in 
execution, effect of. 

A deoree-holder, entitled under the decree to pos- 
session of a plot of land only, fraudulently obtained in 
execution, by misleading the Court, possession 
of the house also standing thereon. Six years 
after this, the heirs of the judgment-debtor 
applied to the Court under section 47, Civil Procedure 
Code, to recover the possession of the house: 

Held, (1) thatit was notfor the decree-holder to prove 
that the judgment-debtor, or his heirs after him, had 
actually come to know of his possession over their 
house more than three years before the date of the 
application; 

(2) that the application being time-barred, unless 
the applicants could invoke in their aid the 
provisions of section 18 of the Limitation Act, they 
were bound to satisfy the Court thatthe fraud com- 
mitted by the decree-holder had been of such a nature 
that they had been kept from all knowledge of the 
fact that they hada right to make the application 
until some period of time within three years of the 
date of making the application; 

(3) that as the judgment-debtors had altos 
gether abandoned their valuable house and taken 
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no interest whatever in it, evento the extent of 
ascertaining whether any other person had entered 
into its possession or occupation, they could not 
plead that anything done by the decree-holder pre- 
vented them from knowing that he had been put into 
the possession of the house under the Civil Court’s 
order, 


Appeal against an order of the District 
Judge of Fyzabad, dated 8th January 1913, 
reversing that of the Munsif, Fyzabad, da‘ed 
23rd November 1912. 

Mr. Wasim, for the Appellant. 

Pandit Gokeran Nath Misra and Mr. Rudra 
Dait Sinha, for the Respondents. 

JUDGMENT.—The second appeal raises 
a question of limitation. 
facts from the findings arrived at by the 
lower Appellate Court and they are in essence 
as follows: —~ 

On August the 19th, 1905, Kashi Ram, the 
present appellant, obtained a decree which 
entitled him to possession of a certain plot of 
land, but not to possession of a house stand- 
ing thereon. He applied for execution of 
his decree on January the 28th, 1906, and 
he intenticnally so worded his application as 
to mislead the Court into supposing that he 
was entitled under the decree to obtain 
possession of the house as well as the plot of 
land. Why the Courtshould have allowed 
itself to be misled, and should not have 
examined the terms of its own decree and 
ordered execution to issue in accordance 
with those terms, has not been made clear, 
But I must take it from the finding of the 
lower Appellate Court that Kashi Ram’s 
intention was fraudulent and thatit so far 
succeeded that the Court, without taking 
the trouble to examine the termsof its own 
decree, proceeded to put him into possession 
of the house as well as of the plot of land. 
On July the 13th, 1912, more than six years 
after the appellant had thus been put in 
possession, the heirs of the judgment-debtor 


applied to the Oourt, under section 47 of the. 


Code of Civil Procedure, to restore them to 
that possession over the house of which they 
ought never to have been deprived. The 
application is admittedly governed by Arti- 
cle 181 of the first Schedule to the Indian 
Limitation Act (IX of 1908). The right 
to make that application acerued to the 
judgment-debtor on the day on which the 
Court wrongfully put Kashi Ram into 
possession of the hoase. On the face of ib, 
therefore, the application is much outside the 
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period of limitation therefor provided. The 
applicants stated that they had only come to 
know of the fact that Kashi Ram was in 
possession of the house very shortly before’ 
their application was made; their statement 
on this point has been characterized as ridi- 
culous by the learned District Judge, so that 
I may take it that he did not believe it. He 
seems, however, to have been of opinion that 
it was for the decree-holder appellant to 
prove.that the-judgment-debtor, or his heirs 
after him, had actually come to know of the 
decree-holder’s possession over their house 
more than three years before the date of the 
application,-and that failing proof of this fact 
by the decree-holder, the application must 
be held to be within time. lam unable to 
accept this view of the law. The application 
as presented was time-barred unless the 
applicants can invoke in their aid the provi- 
sions of section 18 of the Indian Limit- 
ation Act, In order to avail themselves 
of those provisions, they were bound to 
satisfy the Court that the frand committed 
by the decree-holder had been of such a 
nature that they had been kept from all 
knowledge of the fact that they had a right 
to make the application made by them on 
the 13th July 1912 until some period of.time 
within three years of that date. I cannot 
find that the appellant ever did anything to 
keep the respondents, or their predecessors- 
in-title, from the knowledge of their rights. 
He was prompt in taking out execution of 
his decree and he had a perfect right to ba 
so. He took possession of the house openly 
through the process of the Court, and there 
is nothing to suggest that he at any time did 
or said anything to mislead the judgment- 
debtors into a belief that he was not in 
possession of the house at all, or that he 
held it as their tenant, or on their behalf, 
For the respondents, reliance is placed on the 
case of Rahimbhoy Habibbhoy v. Charles 
Agnew Turner (1) and more particularly on 
certain remarks of their Lordships of the 
Privy Council ou page 347 of that report. I 
was also referred to a decision of this Court 
in an unreported case | Bishesher Singh v. 
Baiju Singh(2)], in which an order of remand 
was passed by this Court on Jane the 13th, 
1906. Both those cases are distinguishable 


(1) 17 B. 341; 20 L A. 1. 
(2) S. C. A. No. 204 of 1906, 
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from the one now before me. In the Bombay 
case, the fraud alleged was of such ‘a nature 
that the parties damnified thereby were 
necessarily kept in ignorance of it, and 
there wasa clear finding that they took 
action within the prescribed period of limi- 
tation, as soon as they came to know of the 
fraud. Both in that case and in the unre- 
ported decision of this Court, the provisions 
of section 18 of Act IX of 1908 were cloarly 
applicable. The case now before me is on all 
fours with that of Purna Ohandra Mandal v. 
Anukul Biswas (8). If the judgment-debtors 
chose to leave Fyzabad, abandoning alto- 
gether what is alleged to be a valuable house, 
and to take no interest whatever in the said 
property, even to the extent of ascertaining 
whether any other person had entered into 
possession or occupation of the same, for a 
period of more than six years, they cannot 
plead that anything done by the appellant 
Kashi Ram prevented them from becoming 
aware of the fact that he had been put into 
possession of the houge under the orders of 
the Civil Court, 

Atthe hearing of this appeal, a belated 
suggestion was thrown out on the part of the 
respondents thatthe Court might avail itself 
of the amended provisions of section 47 of the 
Code of Civil Procedure in order to direct the 
present proceeding to be registered as a suit 
and decided accordingly. I can only say that 
the question whether the present respondents 
have any remedy by way of suit, and if so 
what remedy, is one which should, in my 
opinion, be dealt with in the event of a sepa- 
rate suit being brought and not upon the 
present application. 

I accept this appeal, set aside the order of 
the lower Appellate Court and restore that of 
the Court of first instance. The appellant 
will get his costs in all three Courts. 


< Appeal accepted. 
(8) 2 Ind. Cas, 844; 36 C. 654. 
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SIND JUDICIAL COMMISSIONHER’S 
COURT. 
First Cryin Arrear No. 86-05 1912. 
February 13, 1913. 
Present; —Mr, Pratt, J. C., and 
Mr. Crouch, A. J. O. 
H. H. MIR ABDUL HUSSAIN KHAN~ 
APPELLANT 
VETSUS 


BIBI SONA DERO or H. H. MIR HASSAN 


ALLY KHAN AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), s. 144—Court 
to which decree transferred for execution —Competent to 
order vestitution—Decree-holder taking out execution 
proceedings against surety without giving principal 
juagment-debtor time to pay. 

The Court, to which a decree has been transferred 
for execution, has the same powers of restitution 
ander section 144 of the Oode of Civil Procedure as 
the Court of first instance. 

A decree-holder is not bound to give the principal 
judgmont-debtor an opportunity of paying before 
taking proceecings against the surety. 

Lachman v. Bapu Khandu, 6B.H. O. RA O. 4. 
241, referred to, 


Appeal from the order of the District 
Judge, Hyderabad. 

Mr, Wadhumal Oodharam, for the Appel- 
lant. 

Mr. Mathradas 
spondents. 

JUDGMENT.—The order appealed against 
was made in Execution Application No. 11 
of 1912 by the Distrist Judge, Hyderabad. 

It was an application for the execution 
of the decree of the Appellate Court as to 
costs and was made by the defendants as 
the plaintifi’s suit had been demanen by 
the Court of Appeal. 

The execution application as to costs was 
in fact, however, only against the plaintiff’s 
surety. The application prayed that if the 
plaintiff failed to pay the money, it should 
be recovered from: the surety’s deposit. 
There was no prayer for any process of 
execution to issue against the plaintiff or 
his property. The order of the lower Court 
proceeds on the same lines. The Judge 
says that the Nazir has reported that the 
plaintiff has refused to pay the money and 
then proceeds to make an order. as to 
payment out of the deposit. 

The plaintiff appears to have been referred 
to, both in the application and in the order, 
on the assumption that tie defendants-appli- 
cants were bound to give him an opportunity 
of paying before taking proceedings against 


Ramchand, for the Re- 
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the surety. That, however, was a mistaken 
assumption —See section 123, Indian Contract 
Act, and the case of Lachman v. Bapu 
Khandu (1). : 

The fact, however, remains that there is 
no execution order against the plaintiff for 
costs and his appeal as to costs and interests 
on costs is, therefore, incompetent. 

There was a separate application for 
restitution of two bungalows and some 
moveable property taken by the plaintiff 
under the decree of the first Court. But 
the order on this appears to have been 
incorporated in the order on the execution 
application. As to this it is contended 
that under section 144 of the Code, it is 
only the Court of firat instance that has 
jurisdiction to make such an order. Section 
144, no doubt, refers only to the Court 
of first instance, 
transferred for execution to the Court of 
the District Judge, Hyderabad, and that 
Court has, therefore, under section 42, the 
same powers in executing such decrees as 
if it had been passed by itself. The oxpres- 
sion Court which passed a decree includes 
with reference to an appellate decree the Court 
of first instance—section 37 (a). The Court 
of the District Judge, Hyderabad, has, there- 
fore, the powers of a Court of first instance 
in executing the decree. j 
titution is a matter of execution. It is 
so treated in section 145 of the Code, for 
restitution is enforced against a surety by 
process of execution. Under the Code of 
1882, all applications for restitution were 
expressed to be matters of execution. See 
section 583 and the case of Venkayya v. 
Ragava Oharlu (2). And indeed, this is 
obvious, for, by the application for restitu- 
tion, the applicant is merely seeking to 
secure a benefit which the appellate decree 
has conferred upon him. It follows, there- 
fore, that .the District Judge, Hyderabad, 
had jurisdiction to make the order of 
restitution. 


The last contention is that mesne profits- 


for the possession of the two bungalows 
should not be allowed. But as to this, 
the District Judge has yet made no final 
order. We need only remark that while 
under section 2 (12) mesne profits include 


(1) 6 B. H: C. R. A. O- J. 241. 
(2) 20 M, 448. 
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profits which the person in possession might, 
with ordinary diligence, have received, yet 
the property must be of such a character 
that he might reasonably be supposed to 
have received profits from it. 
We dismiss this appeal with costs, 
Appeal dismissed, 


———— 


‘NAGPUR JUDICIAL COMMISSIONER’S 


COURT. 
Seoonp Civil APPEAL No. 506 or 1912, 
April 23, 1913. 
Present: —Sir Henry Drake-Brockman, Kr., J.O. 
RAMKRISHNA AND oTHERS—PLatntipe3— 
APPELLANTS ` 
versus 
SOM A—DEFENDANT— RESPONDENT. 
Master and, servant—Landlord and tenant— Land 
granted rent-free in liew of service—Ejectment suit by 
grantor— Jurisdiction of Civil or Revenue Court, 
Where the landlord of a village gave to a carpenter 
some land rent-free, the latter agreeing in return to 
work as a carpenter for the landlord without wages: 
Held, that the contract between the parties was one 
of service and not of tenancy, and that, therefore a 
suit by the landlord for the ejectment of the carpen. 
ter was cognizable by a Civil Court. 


Appeal against the decree of the District 
Judge, Bhandara, dated the 8rd July 1912 
reversing that of the Maunsif, Bhandara, 
dated the 28th March 1912. i 

Mr. B. G. Pandit, for the Appellants. 

Mr. V. T. Deshmukh, for the Respond- 
ent, 


JUDGMENT.—This litigation arises out of 
a contract made many years ago between the 
fathers of the present parties. The plaintiffs’: 
father, landiord of the village, gave the 
defendant’s father land rent-free, the latter 
agreeing in return to work as a carpenter 
for the landlord without wages. In the 
papers of the current Settlement, the defend. 
ant has been recorded as muaf khairat? 
tenant of the plaintiffs, evidently in accord. 
ance with paragraph 57 of the Settlement 
Code. The plaintiffs have sued to eject the 
defendant on the ground that for some time 
he has without due excuse ceased to render. 
the service agreed upon. The suit wag tried 
by the Munsif, Bhandara, and the plaintiffs’ 
claim was decreed by him. In appeal, the 
District Judge has set aside that decree and 
returned the plaint for presentation to a Judge 
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who is also a Revenue Officer on the ground 
that the suit is one between a landlord and 
- tenantassuch. This decision is based solely 
on the entry in the Settlement papers and 
makes no mention of the rulings of this Court 
in Lala Lachman Singh v. Hariram (1) and 
Wasudeo Gharpure v. Qanu Kunbi (2). As 
pointed out in the former (ab page 183), 
if the employee in a case like this is 
treated as a tenant protected by the 
Central Provinces Tenancy Act, he cannot be 
ejected for arrears of rent, because though 
66 woe : 66 ” 

rent” includes service, to pay” does not 
include “to. render”, and, consequently, the 
procedure for ejectment laid down in section 
85 of the Act is inapplicable. Again, if the 
employee is a tenant, he must be an ordinary 
tenant: he cannot be an oscupancy-tenant in 
view of proviso (b) to section 45. Ejectment 
for arrears of rent being impossible, the 
landlord is relegated to the remedy in séction 
52 (b) read with section 69, and it must 
always be difficult and sometimes impossible 
to establish such a custom as is contemplated 
by the former provision. Lastly, the Act 
provides no machinery for assessing rent when 
service is refused or for commuting rent render- 
ed in the shape of service to a fixed money- 
rent, For all these reasons, I hold that the 
present litigation is not one between a 
landlord and tenant as such, the contract 
between the parties being one of service, not 
one of tenancy. The order of the lower 
Appellate Court is set aside and the case is 
remanded to that Court with directions to re- 
admit the appeal under its original number in 
the register and to determine it on the merits. 
The usual certificate for refund of the Court- 
fee paid here is granted. Other costs will be 
costs in the cause. 

Order set aside; Case remanded. 


(1) 1C. P: L. R. 182. 
(2) 3 N. L. R. 185. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Revision Arpzroation No. 12 or 1913. 
April 21, 1913. 
Present: —Mr. Lindsay, A. J. ©. 
Musummat SUK HDAI—~Derenpanr— 
` ÅPPLICANT 
VETSUS 
BHAGWAN PHRSHAD AND OTHERS — 


PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act F of 1908), O. KETI, +. 1, 
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0, XLI, r. 21— Withdrawal after production of evidence 
Additional evidence. 

During the pendency of an appeal, the appellants 
were permitted to adduce further documentary evi- 
dence on the question of their relationship to a cer- 
tain deceased person. It consisted of certified copies 
of statements relating to pedigree, which were 
filed in the Settlement Court by certain persons 
alleged to be the members of the family of the 
deceased. On the respondents’ denying the identity 
of these persons, the appellants asked the Court’s por- 
mission to establish it by producing oral evidence, but 
were not allowed todo so. Then they applied to 


. Withdraw from the suit with liberty to bring a fresh 


suit, and this application was granted: 

Held, (1) that under the circumstances of the case, 
the order allowing withdrawal was wrong, for, once a. 
party had been allowed to produce his evidence and 
had had a trial, he cannot be allowed to withdraw 
from the case and havea fresh trial merely on a 
chance of his being able to produce additional evidence 
in support of the case upon which he has failed; 

(2) the Court’s duty was to receive oral evidence 
of both parties relating to the dispnted identity, 
because the documents were otherwise of no value as 
evidence of pedigree. 


Application against an order of the 
Sub-Judge, Bara Banki, dated 28th August 
1912, upholding that of the Munsif, Fatehpore, 
dated 4th June 1912. 

Mr. J, K. Banerji, for the Applicant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—This is an application for 
revision of an order made by the Subordinate 
Judge of Bara Bankiin his appellate jurisdic- 
tion. The facts shortly stated are as follows:— 
The ‘plaintiffs in the case had brought a suit 
for declaration in the Court of the Munsif of 
Fatehpore, Bara Banki District, alleging that 
they were the reversioners of one Sarju 
Pershad, the deceased husband of the second 
defendant,. Musammat Sukhdai, and they 
sought a declaration that an alienation of 
certain property made by Sulhdai in favour 
of Ghure Khan, the first defendant, was in- 
operative as against them beyond the life- 
time of the widow. The principal defence 
was that the plaintiffs were not the rever- 
sioners of Sarju Pershad. The Court of 
first instance held that the evidence, adduced 
by the plaintiffs on this issue, was not 
sufficient to discharge the burden of proof 
which lay upon them and dismissed the auit. 
An appeal was filed before the Subordinate 
Judge of Bara Banki. While the appeal 
was pending, the plaintiffs sought permission 
from the lower Appellate Court to adduce 
further documentary evidence which it was 
alleged was not at their disposal while the 


INDIAN OASES. 


Vol. XX] 548 
Musammat SUKHDAI V. BHAGWAN P&RSHAD. 
suit was pending in the trial Court. The of the case upon which he has failed, What 


particular evidence which they tendered con- 
sisted of three documents two of which were 
certified copies of statements relating to 
pedigree, which were said to have been filed 
in the Settlement Court in or about the 
year 1868 by two persons, Ishwari Pershad 
and Dilsukh Rai who it is alleged were mem- 
bers of Sarju Pershad’s family and, there- 
fore, persons competent to speak on any 
question of relationship. The Subordinate 
Judge, after giving notice to the other 
side, came to the conclusion that the appel- 
lants had made out a good case for the 
admission of this additional evidence. 
evidence having been let in, it would appear 
that the Pleader of the other party asked the 
Court to give him time to enable him to 
rebut the documents if possible, to argue 
as to their admissibility in evidence on the 
ground of relevancy and to argue on the 
merits of the case in the light of this docu- 
mentary evidence. An opportunity having 
been so given, it appears that on a later date 
the defendant's Pleader, while admitting that 
the documents produced by the appellants 
were copies of genuine documents in exist- 
ence, denied that Ishwari Pershad and 
Dilsukk Rai, the persons who purported to 
have made two of the statements put forward, 
were the persons of those names who had 
belonged to the plaintiff’s family. In this 
state of things, the plaintiffs-appellants asked 
the Court to allow them to produce evidence 
in order to establish the identity of these 
two persons, Ishwari Persiad and Dilsukh 
Rai. The Subordinate Judge refused to 
allow any oral evidence to be produced on 
this point, and the result of all this was 
that the plaintiffs then put in an application 
asking to be allowed to withdraw from the 
suit with liberty to bring a fresh suit. This 
application was accepted by the Subordinate 
Judge and an order was passed accordingly. 
It is contended here that this order of the 
Court below was a wrong order and should 
be set aside. After hearing the arguments 
on both sides, I have no hesitation in saying 
that the order was a wrong order in the 
circumstances of the case. Once a party has 
been allowed to produce his evidence and 
has had atrial, he cannot be allowed to 
withdraw fromthe case and have a fresh 
trial merely ona chance of his being able 
to produce additional evidence in support 


This. 


the Subordinate Judge ought to have done 
in the present instance, was to allow the 
appellants before him to produce the oral 
evidence which they desired. | think the 
position taken up by the Subordinate Judge 
is altogether unreasonable. I do not for a 
moment callin question the exercise of his 
discretion as to the admission of thig addi- 
tional documentary evidence. That is a 
matter upon which no opinion need be ex- 
pressed at present, but I must take ié that 
the Subordinate Judge thought that there 
was a good case for the admission of this 
evidence, and this being so, it was proper 
that he should give effect to his opinion, To 
make the documentary evidence produced by 
the appellants of any value to them, it was 
necessary that it should be made to appear 
that the two statements purporting to have 
been made by Ishwari Pershad and Dilsukh 
Rai were made by the two persons bearing 
these names who belonged to the plaintiff's 
family. Otherwise the documents were of 
no value whatever as evidence of pedigree 
What the Subordinate Judge hag done 
is to deprive the plaintiffs-appellants of 
the advantage of all this evidence upon 
a mere denial by the defendants that the 
statements in question were made by the 
persons of those names who belonged to the 
plaintiff's family. Clearly the matter shoald 
not stop there and ought to have been settled 
one way or another, Ibia highly desirable 
that cases of this kind should be thrashed 
out and decided as early ag possible. The 
putting off of the trial to some further date 
may result inthe loss of evidence on the 
question of relationship which is now avail. 
able to one or other of the parties or to both 
of them. 
I set aside the order of the Co 

and direct that the Subordinate eae ae 
take up the appeal and proceed to try ib in 
accordance with law. As I have said, | am 
not at present dealing with the question of 
the propriety of the admission of this addi 
tional evidence, but taking things on the 
footing on which they now stand I think it 
is the duty of tha Subordinate Judge to re 
ceive oral evidence of both parties relatin 
to the identity of the two persons, Ishw i 
Pershad and Dilsukh Rai, copies of won: 
statements are now relied upon by the plaint 
iffs-appellants and which bave been admitted 
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to the record. With these instructions, the 
case will be sent back to the Subordinate 
Judge for disposal. Costs in this Court will 


abide the result, 
Oase remanded. 





SIND JUDICIAL COMMISSIONER'S 
COURT. 

Seoonp Cryin Arrear No. 27 or 1911. 
February 28, 1913. 
Present:—Mr, Pratt, J. O. and 

Mr. Cronoh, A. J. O. 

HARDASMAL LALUMAL— APPELLANT 

versus 

Musammat KUNDABAI AND anorHer— 

RESPONDENTS. 

Easement of light and atr—Proposed building ren- 
dering plaintiff's house less substantially useful—Build- 
ing not yet begun—Injunction proper remedy. 

Where the proposed building of the defendant 
would interfere with the plaintiff’s right of easement 
and deprive the plaintiffs’ rooms of light and air 
rendering them less substantially useful as a residence 
than before, and the defendant has not begun building, 
the Court should grant an injunction, as damages 
would not afford adequate relief. 

Appeal from the decision of the Joint 
Judge, Sukkur Larkana, 

Mr. Isardas Oodharam, for the Appellant.. 

Messrs. Dipchand and D’Oruze, for the 
Respondents. 

JUDGMENT.—The acquisition of the 
easement by the plaintiff is not disputed 
and the lower Appellate Oourt has found 
as a fact that the proposed bnilding of the 
defendant would block the plaintiff’s jaras 
and materially interfere with his physical 
comfort. There has, therefore, been a dis- 
turbance of the easement under section 33 
of the Indian Hasements Act. 

Under section 35, the plaintiff is entitled 
to an injunction subject to the provisions 
on that behalf of the Specific Relief Act, 

The District Judge has not considered 
whether the case falls within section 54 
(c) of the Specific Relief Act for, an 
injunction cannot be granted where pecn- 
niary compensation would afford an adequate 
relief. But having regard to the evidence 
and especially the situation of the rooms 
as shown in the plan, which we are entitled 
to consider under section 108, it seems 
to us clear that the blocking of the jaras 
would almost completely deprive the eastern 
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room of the plaintiff's house of light and 
air and render them less substantially useful 
as a residence than before. The injury is, 
therefore, one for which, following the rule 
in Holland v. Worley (1), damages would 
not afford adequate relief, 

No doubt, even when the conditions of 
section 54 of the Specific Relief Act “are 
fulfilled, itis still in the discretion of the 
Court not to grant an injunction. Bab this 
is not a case in which injunction should be 
refused. The defendant has not begun 
building and, therefore, the order would not 
be oppressive. And, again, as pointed out in 
Smith v. Smith (2), to refuse an injunction 
would be to encourage the defendant to doa 
wrongful act and pay damages for it after- 
wards. 

We confirm the decree of the lower Court 
and dismiss this appeal with costa. 


Appeal dismissed. 
(1) (1884) 26 Ch. D. 578; 54 L. J. Ch, 268; 50 L, T, 
526; 32 W. R. 749; 49 J. P. 7. 
(2) (1£75) 20 Eq. 500; 44 L. J. Ch. 680; 32 L, T. 
787; 23 W. R. 771. 


OUDH JUDICIAL COMMISSIONER'S 
h COURT. 
Seconp Oivi APPRAL No. 197 or 1911. 
Aprit 11, 1913. 

Present: —Mr, Lindsay, A. J. ©. 
BISHESHAR SINGH AND 0OTHERS— 
DEFENDANIS— APPELLANTS 
versus 
RAM BHAROSE—Puaistirs— 


RESPONDENT, 

Evidence Act (I of 1872), s. 68-~Attestation of agree. 
ment qualifying previous mortgage-deed, whether neces. 
sary — Property previously mortgaged, mere recital of, 
in subsequent agreement does not convert it inte a mort- 
gage-deed —Oontract Act (IX of 1872), s. 683~Want of 
consideration —Agreement to discharge previous debt in 
consideration of prompt receipt of shorter sum, whe- 
ther void, i 

Defendants executed a mortgage-deed in plaintifi’s 
favour. The mortgage-money was to be paid in eight 
yearly instalments. After a year, an agreement was 
entered into between the parties by which the plain- 
tiff, in consideration of the receipt of 4th of the mort. 
gage-money, agreed to receive shortly afterwards 
aoe th of the same in full consideration of the 

ebt: 

Heid, that the document was not one the attestation 
of which was required by law, inasmuch as though it 
contained a reference to the details of the property 
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previously mortgaged, an intention to re-hypothecate 
the same under it could not be deduced therefrom: 

Held, further, that the agreement was valid, because 
the consideration moving from the defendants con- 
sisted in the prompt payment of a certain sum together 
with a promise of further payment within a short 
period, and the plaintiff was content to give up a 
portion of his claim in consideration of the prompt 
payment of the balance. 


Appeal against an order of the Subordinate 
Judge, Fyzabad, dated 29th April 1911, 
modifying that of the Munsif, Akbarpur, 
dated 24th January 1911. 

Pandit Gotaran Nath Misra, for the Appel- 
lant. 

Mr. Wazir Hasan, for the Respondent. 

JUDGMENT.—The suit, out of which 
this appeal has arisen, was one for recovery 
of Rs. 664-2-6 alleged to be due in respect 
of a mortgage executed on the 7th of 
March 1905. The plaintiff, Ram Bharose, 
asked for recovery of this amount by sale 
of the mortgaged property. The defendants 
admitted the execution of the mortgage- 
deed in question but their defence was that 
this deed had been set aside by a subse- 
quent written agreement entered into 
between the parties on the 22nd of 
March 1906, The effect of this subsequent 
agreement was that the plaintiff mortgagee, 
in consideration of the receipt of a sum of 
Rs. 125, agreed to accept another sum of 
Rs. 125 to be paid on Magh Sudi Puranmasht 
Sambat 1963 in full discharge of the debt. 
The arrangement was that if this latter 
sum were paid on the date fixed, the contract 
should be considered as discharged; in default 
of payment, the mortgagee was to be able to 
enforce the original mortgage according to 
its terms. The plaintiff mortgagee denied 
the execution of this subsequent agreement. 
It may be noted here that the agreement of 
the 22ndof March set up-by the defendants 
is a registered document. The Court of 
first instance found in favour of this sub- 
esequent agreement and gave the plaintiff 
a decree for a sum of Rs. 125 only. In 
appeal, the Subordinate Judge reversed the 
decree of the first Court and held that the 
execution of this document of the 22nd of 
March 1906 was not proved, The Sub- 
ordinate Judge did not enter into the merits 
of the evidence brought by the defendants 
to prove the execution. He merely stated 
that the docament had not been proved in 
accordance with the law as laid down in 
section 68 of the Indian Evidence Act. He 
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was of opinion that the document was oue 
which is required by law to be attested and 
that its execution had not been proved in 
the manner laid down in the section just 
quoted. The defendants come here in 
second appeal and challenge the finding of 
the lower Appellate Court. Iam unable to 
agree with the Court below that this docu- 
ment of the 22nd of March 1906 was one 
the attestation of which is required by 
law. The only case which the respondent 
can make in this respect is by arguing that 
this document is in reality a mortgage 
inasmuch asit provides for the hypothe- 
cation of certain immoveable property by 
way of security for the performance of the 
agreement recited. Jam unable to yield to 
this contention for it appears to me that 
no hypothecation of property was ever made 
under this deed or ever intended so to be 
made. It is true that the document con- 
tains a reference to the details of the pro- 
perty held in mortgage under the deed of 
the 7th of March 1905, but I cannot adduce 
from this fact an intention to re-hypothécate 
the same property under the later deed. 
This being so, we have to consider whether 
or not the finding of the Court of first 


‘instance that the execution of the deed was 


proved isa correct one. I have thought it 
advisable to decide this question of fact for 
myself instead of remanding the case for a 
finding to the lower Appellate Court. A 
good deal of argument has been addressed 
to me by the learned Counsel for the respond- 
ent with regard to the probabilities of 
the case and, no doubt, there is something 
to be said for the point of view which has 
been advanced. It is certainly a somewhat 
extraordinary circumstance that the mort- 
gagee having in his favour a mortgage-deed 
entitling him to proceed against the mort- 
gaged property for the recovery of a sum of 
Rs. 500 principal together with interest, 
should by an agreement, executed about a 
year afterwards, content himself with a 
settlement by which he was to receive & 
sum of Rs. 250 only. Indeed it has been 
argued that there was no consideration for 
the agreement of the 22nd of March and 
that, therefore, the agreement is void. This 
contention, however, does .not seem to me to 
be sustainable for [ think it may well be 
said that the consideration moving from the 
defendants-appellants consisted in the 
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prompt payment of Rs. 125 together with a 
promise of payment of a further sum of 
Rs. 125 within a short period. It is to be 
‘noticed that under the deed of March 1905, 
the sum of Rs. 500 was to be payable in 
eight yearly instalments of Rs. 62-8. It 
may well, therefore, be answered that the 
mortgagee was content to give up a portion 
of his claim in consideration of prompt pay- 
ment of the balance. However, all these 
questions of probability seem to me to be 
of little importance. Ihave read the evi- 
dence relating to the execution of this deed 
of the 22nd of March 1906. The defend- 
ants produced three witnesses in support 
of their plea that this document was in fact 
executed and registered by Ram Bharose. I 
come to the conclusion that their evidence 
must be accepted, and I may observe that 
the plaintiff failed to put forward any 
evidence in rebuttal. It appears that after 
the deed of March 22nd was executed, it 
was presented for registration by one Maha- 
deo who was the general agent of the plaint- 
iff, Ram Bharose. The Sub- Registrar refused 
to register the document on the ground that 
Mahadeo had no authority to present the 
document for registration. In the ond, 
| compulsory registration of the document was 
obtained on application to the District 
Registrar of Fyzabad. The District Regis- 
trar found that Ram Bharose had executed 
the deed and ‘he directed its registration 
accordingly. Two of the witnesses, Thakur 
and Ganesh, swear that asum of Rs. 125 
` was paid previous to the execution of the 
deed. It has also been proved that the 
balance of Rs. 125 was remitted by a Money 
Order to the plaintiff a few days before Magh 

Sudi Puranmashi Sambat 1968. 

The plaintiff, however, refused to accept 
payment- by Money Order and the money 
was returned, This in itself seems to me to 
be a strong piece of evidence in support of 
the case pnt forward by the defendants. 
Tt is hardly likely that they would have 
remitted this sum by Money Order if, in 
fact, there had been no agreement entered 
into between themselves and the plaintiff on 

'.the 22nd of March 1906. T think the Court 
of first instance was right in finding that 
this agreement was executed between the 
parties and that a sum of Rs. 125 had been 
paid by the defendant tothe plaintiff. I 
allow the appeal, set aside the decree of the 
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lower Appellate Court and restore the order 
of the Court of first instance. The appel- 
lants will have their costs both here and in 
the lower Appellate Court. 

Appeal allowed. 


MADRAS HIGH COURT. . 
Seconp Crvit Appean No, 925 or 1912. 

i May 2, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
KARIADAN KUMBER—Puarntire— 
APPELLANT 
versus 
Tus BRITISH INDIA STEAM 
NAVIGATION COMPANY, LIMITED, 

BY agents Messgs. ASPINWAL AND Co.— 


DerenDANTs—-RESPONDENTs. 

Carriers Act (III of 1865), 8. 2—Carrier by sea, whe- 
ther common carrier—Contract Act (IX of 1872), 
8. 151—Common carriers, duties and liabilities of, whes 
ther within the Contract Act—Privy Council decision on 
appeal from country other than India, how far binding 
on Indian Courts—Practice-—Bill of lading absolving 
Company from liability for loss of goods after landing 
and before delivery, whether operative—Goods lost by 
overloading boats—Negligence of servants—Liability of 
Company—Seaworthiness, presumption of, in case of 
lighters and boats employed to land goods, 

The carriers by sea for hire are “common carriers,” 
although the Oarriers Act of 1865 does not apply to 
them, because the term “common carrier,” as defined 
in that Act, does not extend to carriers by sea. 

The duties and liabilities of a common carrier are 
governed in India by the principles of the English 
Common Law on that subject, except where they have 
been departed from in the case of some classes of 
common carriers by the Carriers Act of 1865 or by 
the Railways Acts of 1878 and 1890, and notwithstand. 
ing some general expressions in the chapter on bail- 
ments, a common carrier’s responsibility is nob within 
the Indian Contract Act of 1872. 

A Privy Council decision is binding on Indian Courts 
though not given in an appeal from an Indian tribu» 
nal, 

The Bill of lading of a Company contained the 
following two clauses:— 

1. “Accidents, loss or damages from any act, neglect 
or default whatsoever of the pilot........ or other servants 
of the Company excepted, and the Oompany is to be at 
liberty to tranship the goods either on shore or float 
and re-ship or forward the same at the Company’s ex- 
pense but at shipper’s or consignee’s risk,” 


2, “In all cases and under all circumstances, the 
liability of the-company shall absolutely cease 
when the goods are free of the ship’s tackle and there- 
upon the goods shall be at the risk for all purposes 
and in every respect of the shipper or consignee.” , 

Some goods were lost by the sinking of the boats 
in whioh they were putafter being taken out of the 
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ship; the cause of the sinking was that the boats were 
overloaded: 

Held, that the said clauses absolutely absolved the 
Company from liability for loss occasioned by the 
negligence of their servants before delivery and after 
landing.’ 

There is no implied warranty of seaworthiness for 
lighters and boats etc., employed to land goods. 


Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 208 of 1911, preferred against that 
of the Subordinate Judge of Cochin in 
Original Suit No. 34 of 1909. 

Mr. T, V. Seshagiri Aiyor, for the Appellant. 

JUDGMENT. 

Seniai Al1YAR, J.—Though my learned 
brother has prepared a separate judg. 
ment dealing fully with the facts and the 
law, I thought that I should add a judgment 
of my own as the questions raised are 
important and as I am differing from the 
conclusions arrived at by the majority of the 
Full Bench in Sheik Mahamad Ravuther v. 
The British India Steam Navigation Oo., Ltd. 
(1). The defendant in this case is the 
powerful Company well-known as the British 
India Steam Navigation Ce, The legal ques- 
tions we have to consider are: — 

(a) whether they are common carriers; 

(b) whether the English Common Law 

relating to carriers by sea applies to 
them or the provisions of the Indian 
Contract Act relating to bailees; 

(c) if the English Common Law applies 
to them, whether the defendants 
are wholly absolved from liability 
for the loss caused by the negligence 
of their agents employed to carry 
in boats the goods of the plaintiff 
(consignee) from the mooring 
place of the steamer to the plaint- 
iff’s jetty in the port of Cochin, 
owing to the defendants’ having 
protected themselves from liability 
for such loss by appropriate clauses 
in the Bill of Lading; 
whether those general clauses wale 
not legally absolve the defendants 
because the Bill of Lading did 
not contain au express provision 
declaring that defendants shall not 
be liable even if the boats procured 
by their agents to take the cargo 
from the steamer to the plaintiff's 


jetty were unseaworthy. 
(1) 1 Ind. Oas. 977; 32 M. 95;-18 M. L., J. 497; 4 M. 
L, T. 110 (F. B.). 
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As regards the first question, the case of 
Hajee Ismail Satt v. The Oompany of the 
Messageries Maritimes of France (2), clear- 
ly decides that carriers by sea for hire ara 
common carriers. The Carriers Act, 1865, 
does not, however, apply to them, | as in 
that Act the term | ‘sommon carrier” is con- 
fined to denoting “a person other than the 
Government engaged in transporting for 
hire property............0y land or inland 
navigation” and is not extended to carriers 
by sea. 

The next question is, “are common carriers 
by sea governed by the English Common Law 
or by the Contract Act?” Inthe Full Bench 
ease of Sheik Mahamad Ravuther v. The 
British India Steam Navigation Oo., Ltd. (1), 
the learned Chief Justice and Wallis, J., 
evidently, hold as unquestionable that, where 
the English Common Law and the Indian 
Contract Act differ, the former and not the 
latter applied to common carriers by sea. 
Wallis, J. referred (at page 108) to the 
argument of the appellant’s learned Vakil in 
that case, (Mr., now Mr. Justice, Sundara 
Iyer) that section 23 of the Indian Contract 
Act applied and that the clause in the Bill 
of Lading absolving the carriers by sea (the 
same British India Steam Navigation Co., 
who is the defendant in this case) from 
all liability arising from whatever cause, 
is opposed to public policy and hence 
is void under section 23 of the Indian 
Contract Act. The learned Judge, how- 
ever, did not accept this argument of 
the learned Vakil and says at page 109: “As 
regards the second point, I am of opinion that 
it is not open to us to hold that contracts 
exempting a carrier from liability for the 
negligence of his servants are void as 
opposed to public policy. As pointed out by 
Walton, J., in Price and Qo, v, Union Lighterage 
Uo. (8), ‘the law of England, unlike the law 
of ihe United States of America, does not 
forbid the carrier to exempt himself by con- 
tract from liability for the negligence of him- 
self and his servants; but if the carrier desires 
so to exempt himself, it requires that he 
shall do so in express, plain and unambigu- 
ous terms.’ So far as the general question 


(2) 28 M. 400. 

(3) (1903) 1 K. B. 760; 8 Com. Cas. 168; 72 L. J. K, 
B. 374; 51 W. R, 477; 9 Asp. M. O. 398; 88 L. T. 428; 
19 T. L. B. 328. 
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“goes this is the law which has been received 
and applied by the Indian Courts [Jellicoe 
v. The British India Steam Navigation Oompany 
(4) and Hajee Ismail Sait v. The Oompany 
of the Messageries Maritimes of France (2)]. 
Contracts have been made and business has 
been carried on for many years in India on 
this footing, and if the law is to be altered 
now it must be by the Legislature.” White, 
C.J., says on this point at page 107; “Mr. 
Sundara Aiyar contended that a contract 
which purported to relieve a shipowner from 

_ his liability as a carrier for negligence was con- 

trary to public policy and should not beenforced. 

As pointed ont by Walton, J., in Price & Oo, 

v. Union Lighterage Oompany (3), the law of 

the United States of America forbids a 

carrier to exempt himself by contract from 

liability for negligence whilst the law of 

England does not. I am of opinion that on 

a question of this character, Courts in India 

ought to follow the law of Hoagland.” Mr. 

Seshagiri Aiyar, who argued the present 

appeal before us, contended that White, C. J., 

and Wallis, J., did not, in their judgments in 

Shetk Mahamad Ravuther v. The British India 
Steam Navigaticn Oo., Lid. (1), consider the 

question whether the Indian Contract Act 

applied or not, but I am unable to accept 
this argument, It is, no doubt, true that 

Sankaran Nair, J.,in that case elaborately 

considered the provisions of the Contract 

Act, which he assumed to be applicable to 

common carriers by sea even when such pro- 

visions conflicted with the English Common 

Law (see page 121). Mr. Seshagiri Aiyar in- 

vited us to refer this question to a Fall 

Bench, as, though White, O. J., and Sankaran 

Nair, J., agreed in their ultimate conclusion 

in that case, they differed on this question 

of the: applicability of the provisions of the 

Indian Contract Act,and theagreement between 

the views of the Chief Justice and Wallis, J., 

about thenon-applicability of the provisions of 

the Contract Act, did not affect the result of 
that case, as the learned Chief Justice differed 
from Wallis, J., algo, as to the result of apply- 
ing the English Common Law. Asi am myself 
always inclined not to travel beyond Indian 
cases and Indian Statutes unless I am 
convinced that they are clearly not ap- 
plicable, I would have gladly referred the 


(4) 10 O. 489. 
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question of theapplicability of the Contract 
Act, where it differs from the English Com- 
mon Jaw, toa Full Bench, if I did not feel 
that I am concluded by the pronouncement 
of the Privy Council on this question. In The 
Irrawaddy Flotilla Company v. Bugwandas 
(5), their Lordships have clearly ap- 
proved of the decision of the Fall Bench 
in Mothoora Kant Shaw v. The India General 
Steam Navigation Oo. (6), and disapproved 
of the contrary dacision in Xuverj’ Tulsidas 
v. The Great Indian Peninsula Rail- 
way Company (7). The effect of their 
Lordships’ decision in The Irrawaddy Flotilla 
Oompany v. Bugwandas (5) seems to me 
to be “that the duties and liabilities of 
@ common carrier are governed in India 
by the principles of the English Common 
Law on that subject” (except where they 
have been departed from in the case of 
some classes of common carriers by the 
Carriers Act of 1855 or by the Railway 
Acts of 1878 and 1890) and “that notwith- 
standing some general expressions in the 
chapter on Bailments, a common carrier’s 
responsibility is not within the Indian 
Contract Act of 1872.” 

Taking it, then, that the English Common 
Law applies to the rights and liabilities 
of the defendant Company, the Bill of Lading 
(Exhibit BB,) in this case contains the 
following two clauses: 

1. "Accidents, losses or damages from any 
act, neglect or default whatsoever of the pilot...... 
or other servants of the Oompany eacepted 
and the Company is to be at liberty to 
tranship the goods either on shore or 
afloat and re-ship or forward the same at 
the Company’s expense but at shipper’s or 


consignee’s risk.” : 


2, “In all cases and under all circum- 
stances, the liability of the Company shall 
absolutely cease when the goods are free 
of the ship’s tackle and therenpon the goods 
shall be at the risk for all purposes and in 
every respect of the shipper or consignee.” 

As regards these very wide clauses, 
White, O. J., and Sankaran Nair, J., held, in 
Sheik Mahamad Ravuther v. The British 
India Steam Navigation Oo. Lid. (1), that they 


(5) 18 C. 620; 18 I. A. 121. 
(6) 10 C. 166; 13 C. L, R. 342, 
(7) 3 B, 109, 
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did not absolve the Company from liability for 
loss oceasioned by the negligence of their 
servants before delivery and after landing. 
Wallis, J., held otherwise. [I might remark 
that Sir S. Subramania Aiyer, J., and Miller 
J., similarly differed in the earlier stage of 
the same case, reported as Sheikh Mahoma 
Ravuther v, The British India Steam Navi- 
gation Company (8)]. I am bound, of course, by 
the judgment of the majority unless it is op- 
posed to a judgment of the Privy Council not 
brought tò the notice of the majority, or 
reported after the Full Bench decision. 
Such a judgment of the Privy Council, 
it seems to me, has been pronounced in 
Ohartered Bank of India, Australia and 
Ohina v. British India Steam Navigation Oo., 
Lid. (9). The defendant in that case was 


this very same British India Steam Naviga- 


tion Company. The Bill of Lading, which had 
to be construed in that case, contained this very 
same clause about the liability of the Oom- 
pany ceasing absolutely when the goods 
were free of the ship’s tackle, ete., and the 
defendants’ landing agents, as in this case, 
received the goods into lighters to be Gar- 
ried to jetties. The only difference bet. 
ween the facts of this case and the facts 
of that case is that, whereas the goods 
were lost inthe present case through the 
negligent overloading of lighter by the 
defendants’ landing agents, the goods 
were lost in the other case by the misfeas- 
ance and fraud of the landing agents. 
Their Lordships of the Privy Council 
applied the English Common Law relating 


to common carriers by sea in that case. 


as we have to doin this case. I shall just 
quote the concluding (Sentences of their 
Lordships’ judgment:— Now, it may be 
conceded that the goods in question were 
not delivered according to the exigency of 
the Bills of Lading by being placed .in the 
hands of the landing agents, and zt may be 
admitted that Bills of Lading cannot be said 
to be spent or exhausted until the goods covered 
by them are placed under the absolute dominion 
and control of the constgnees. But their Lord- 
ships cannot think that there is any 
ambiguity in the clause providing for cesser 
of liability. Ié seems to be perfectly clear. 


(8) 30 M. 79; 16 M. L. J. 573; 1 M. L. T. 387. 
(9) (1909) A, O. 869; 78 L. J. P. C. 111; 100 L. T. 


661; 14 Com. Cas. 189; 53 5. J. 446; 25T, L. R. 480; 


TI Asp. M. C. 245. 
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There is no reason why it should not be 
held operative and effectual in the present 
case. They agree with the learned Chief 
Justice that it affords complete protection 
to the respondent Company.” It seems 
to me that this decision of the Privy Council 
pronopnced on the 31st March 1909 [about 
34 months after the pronouncement of the 
Full Bench decision in Sheikh Mahomad 
Ravuther v. The British India Steam Naviga- 
tion Company (1) on the 15th December 
1908] clearly overrules the decision in 
the latter case, unless we are to accede 
to the ingenious argument of Mr. Seshagiri 
Iyer that we are not bound by the de- 
cision of the Privy Council unless it was 
given in a case which went upon appeal 
from an Indian tribunal. (The Appeal 
Case of 1909 was an appeal from the 
decision of the Supreme Court of the 
Straits Settlements). I am wholly unable 
to hold that the binding nature of a deci- 
sion of the Privy Council depends on the 
locality of the tribunal which pronounced 
the decision from which the appeal was 
preferred to the Privy Council, any more 
than the binding nature of a decision of 
this Madras High Court upon a Madras 
District Court depends on the question 
whether the High Court’s decision was pro- 
nounced in an appeal preferred in a case 
which arose in that particular District. [The 
tribunal, which decided the case of Chartered 
Bank of India, Australia and Ohina v. British 
India Steam Navigation Company (9), con- 
sisted of Lord Macnaughten, Lord Atkinson, 
Lord Collins and Sir Arthur Wilson, who have 
taken part in deciding many Indian appeals]. 


The last question I have to consider is whe- 
ther this case can be distinguished from the 
case decided by the Privy Council by reason 
of the fact that the boat in which the goods 
were placed by the defendant's landing 
agent was unseaworthy. Having regard to 
the language of their Lordships of the Privy 
Council that the clause in the Bill of Lading 
absolutely absolving the defendant as soon 
as the goods are free of the ship’s tackle 
protects the defendant from liability for 
whatever happens afterwards, I do not think 
the question whether what happened after- 
wards was negligent overloading by, or 
frandulent dishonesty of, the landing agents 
is of the least importance. If it is necessary 
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to decide this question, I should be inclined 
to follow the English Law on this question 
also, whatever may be the American Law. 
[See,as to the American Law, Carver's 
Carriage by Sea, section 251 (a), last para- 
graph]. 
(Vol. II) says: “The warranty of sea- 
worthiness which is implied as to the «ship 
does not extend to lighters employed to land the 
cargo. It is enough to satisfy this warranty 
(of seaworthiness) that the ship be originally 
seaworthy for the voyage insured when she 
sails on tt; the assured makes no warranty 
that the ship shall continue seaworthy in the 
course of it.” “Every ship” says Lord 
Mansfield “must be seaworthy when she first 
sails on the voyage insured but she need not 
continue so throughout the voyege’ [Arnould 
in foot-note (b) at page 848 refers to the 
cases desided by Lord Mansfield and Lord 
Eldon establishing the above proposition]. 
In Lane v. Nizon (10), it was clearly held 
by Erle, OC. J., Byles, J., Keating, J., and 


Montague Smith, J., that the warranty of the - 


ship’s seaworthiness does not extend to 
lighters employed to land .goods. Keating, 
J., says:— The employment of lighters to 
land the goods seems to be a usual 
and ordinary incident of such a voyage, 
and has no reference whatever to the im- 
plied warranty of seaworthiness, I think it 
would be a dangerous step to extend that 
warranty.’ Montague Smith, J., said: “There 
is nothing to justify the extension of the 
implied warranty of seaworthiness to lighters 
so employed as in a fresh stage of the 
voyage. It would, I think, be extremely 
` inconvenient if it could be done.” If there 
is no implied warranty of seaworthiness for 
lighters and boats (or catamarans orcoolies or 
elephants, as Erle, C. J., put it), the clause 
about negligence in the Bill of Lading is 
“express, plain and unambiguous” and clearly 
exempts the defendants from liability, even 
if we adopt the “artificial rule of construc- 
tion” [as Wallis, J., puts it at page 109 in 
the 32 Madras case] enunciated by Walton, 
J., in Price and Oo. v. Union Lrghterage 
Company (8). : h 

Mr. Seshagiri Aiyar quoted several Hoglish 
eases, relating tothe question whether, when 
the safety of the goods was insured till land- 
ing, the assurer is liable:— 

(10) (1866) L. R. 10. P. 412; 95 L. J. C. P. 243; 12 
yr. (N. 8.) 892; 14 W. R. 641. a 
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(a) in the case when the. boat theich 
goes to the ship’s side for landing belongs 
to some person other than the owner of 
the goods and. the goods are lost before 
landing; = f 

(b) in the case when the said boat be- 
longs to the owner of the goods and hence 
delivery to him may be said to be com- 
plete though the goods are not then actually 
landed. 

I think these cases, whether belonging 
to class (a) or class (b), have little relevancy 
as they are concerned with the question 
whether delivery into the owner’s boat is 
equivalent to landing so as to terminate the 
assurer’s liability and not to the question of 
the shipowner’s liability when the ship- 
owner has protected himself from all 
liability after the goods have left the ship’s 
tackle. [I may, however, state that I find it 
difficult to accept the decision in Sparrow 
v. Caruthers (11) as correct and the cor- 
rectness of that decision has been, in a man- 
ner, doubtedin Hurry v. Royal Hachange 
Assurance Oo. (12)]. Foy all these reasons, 
I would dismiss the second appeal with 
costs. 

Tyagi, J.—The question to be deter- 
mined in this appeal is whether or not the 
respondent shipowners are liable to the 
plaintiff for the loss of the goods mentioned 
in the Bill of Lading, Exhibit BB. The goods 
were lost by the sinking of the boats in 
which they were put after being taken out 
of the ship; the cause of the sinking was 
that the boats were overloaded. The 
shipowners claim to be protected by the 
following clause in the Bill of Lading: “In all 
cases and under all circumstances, the 
Viability of the Company shall absolutely 
cease when the goods are free of the ship’s 
tackle and thereupon the goods shall be 
at the risk for all purposes and in every 
respect of the shipper or consignee.” This 
clause in itself seems to be sufficiently 
clearand unambiguous to save the ship- 
owners from any liability after the goods 
are free of the ship’s tackle; and it is 
admitted that the loss occurred after they 
were so free. The point does not seem to 
arise here whether, when the cause of loss- 


(11) 2 Strange 1236; 93 Eng. Rep. 1153. 
(2) 126 Eng. Rep. 1367; 2 Bos. & P. (x, R) 430; 3 
Esp. 289; 5 R- R. 639; 6 R. R, 804: 
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is such as we bave to deal with, the lia- 
bility imposed by law upon the shipowners 
can be limited only by an express and 
specifie stipulation referring in direct terms 
to the cause of the loss or whether general 
words limiting the liability will suffice 
provided their terms are wide enough 
clearly and unequivocally to include the 
cause of loss in question; because in the 
clause before us the liability of the ship- 
owners is limited by reference to a point 
of time, after which the shipowners are no 
more responsible for the loss of the goods. 
It is not contended that any doubt arises, 
with reference to the facts of the present 
case, as to the point of time when the 
clause must come into operation having 
been reached when the loss occurred, nor 
is it questioned that after the clause comes 
into operation its terms ‘in their natural 
meaning remove all responsibility from the 
shoulders of the shipowners. The rules of 
law and construction, which prevail when 
the clause is so framed as to limit the 
liability of the shipowners against particular 
_ causes of damage by providing exceptions 
to the general responsibility of the ship- 
owners, which general responsibility is to 
Survive subject to the excepted cases, can 
have but a remote bearing where the clause 
is so framed as to purport to leave no 
responsibility whatever on the shipowners 
after a particular point of time has been 
reached, after which it is stipulated in 
effect that the voyage must be taken to 
have been completed so far as the respon- 
sibility of the shipowners is concerned, 
In the first mentioned clauses, the cases 
in which the shipowners are saved from 
liability consist of exceptions to the 
general rule; in the latter, the relative 
fanctions of the rule and the exception are 
interchanged. 

It seems, however, f 
to two decisions which were cited to us. 
The shipowners rely on The Ohartered Bank 
of India, Australia and Ohina v. British India 
Sieam Navigation. Oompany Limited (9), 
where their Lordships of the Privy Council 
had to determine the liability of the same 
shipowners, who are the present respondents, 
under a clause in identical terms. The 
cause of the loss there was that the goods 
had been taken away without the produc- 
tion of the Bill of Lading or delivery order 
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through the fraud of the representatives 
of a third party acting in collusion with 
the representatives of the landing agents of 
the shipowners. 

The arguments before us were, first, that 
the present case is distinguishable from the 
decision of the Privy Council above refer- 
red to inasmuch as the cause of the loss in 
the present case, it was contended, falls 
under the denomination of the unsea- 
worthiness of the boats, and that though 
the clause in question must (in accordance 
with the said decision of the Privy Council) 
be taken to be sufficient to protect the 
shipowners against the fraud of their agents, 
it is not sufficient to protect them against 
the unseaworthiness of the boats in which 
the goods are placed when they are taken 


‘out of the ship, in order to be carried to the 


jetties. 


Assuming that the overloading of the 
boats could, in such circumstances as we 
have before us, be considered to render the 
boats unseaworthy—and that assumption 
requires us to apply the word “unseaworthy” 
in a rather unusual sense—there is nothing to 
prevent the shipowners from limiting their 
liability against the unseaworthiness of the 
ships, any more than there is anything to 
prevent their limiting their Hability against 
the fraud of their agents. The principle in 
the one case seems to have features common 
with the principle in the other case. In the 
case of unsea worthiness, it is assumed that the 
parties enter into the contract on the basis 
that the carriers are in a position to carry 
the goods and that their ships are capable 
of doing so—to use the words of Lord 
Blackburn in Steel v. State Line Steamship 
Company (13), “there is a duty on the part 
of the person who furnishes or supplies 
that ship, or that ship’s room, unless some- 
thing be stipulated which should prevent 
it, that the ship shall be fit for its purpose. 
That is generally expressed by saying 
that it shall be seaworthy; and I think 
also in marine contracts, contracts for sea 
carriage, that is what is properly called a 
‘warranty,’ not merely that they should 
do their best to make the ship fit, but that 
the ship should really be fit.” If, there- 
fore, the shipowners wish to enter into a 


(18) (1877) 3 App. Oas. 72 at p. 86; 37 L. T. 333; 
Asp. M. C. 516. 
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contract in which they do not warrant 
that their ships are‘seaworthy, they must 
make it clear to the persons with whom 
they contract that they do not so warrant; 
similarly the carriers would, ordinarily, be 
supposed to be responsible for the honesty 
oftheir agents who are under their own 
control, and if they wish to restrict their 
liability so that they are not responsible for 
loss caused by the dishonesty or the fraud 
of their agents, equally must they make 
that restriction plain. It seems, however, 
unnecessary in this case to consider whe- 
ther the duty cast upon the shipowners to 
employ honest agents and the duty (if any) 
cast upon the shipowners to prevent loss 
arising from the causes with which we 
have now to deal, are each, or either of 
them, a warranty properly so called or 
whetherthe duty in either of the cases 
consists merely in that the shipowners 
should do their best to prevent loss. We 
have primarily to deal with the words of 
the clause and the facts of this case; and not 
much help is obtained in construing a clause 
by the circuitous method of reasoning which 
has to be followed before any aid can be had 
from the fact that the Privy Council con- 
sidered a similar clause to save the shipowners 
from liability in the particular case before 
them. For if we wish to follow this method 
of reasoning, we should have to determine 
the further questions whether the Hability 
under the circumstances which were be- 
fore the Privy Council is of the same extent 
and nature as the liability under the facts 
now before us, and in order to do so, it will 
be necessary to determine whether the 
cause of loss with which we are dealing falls 
under the head of unseaworthiness. 

It has, however, seemed necessary to 
refer to the Privy Council decision, as it 
has been pointed out to us that in Sheik 
Mahamad Ravuther v. The British India 
Steam Navigation Oompany, Limited (1), a 
Bench consisting of the Chief Justice, 
Wallis and Sankaran Nair, JJ., held that a 
clause in the same terms as the one that 

. is before us did not protect the shipowners 
against loss by damage through the neg- 
lect of the shipowners after the goods were 
free of the ship’s tackle. That caseis not a 
decision of a Full Bench of this Court, and 
Mr. Justice Wallis dissented from the view 
taken by the other two Judges. On the 
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other hand, we are of opinion that we ara - 
bound by the decision of Privy Coun- 
cil, so far as that decision is applicable, 
not withstanding that it was not pronounced 
in appeal from an Indian Court. 

The next head of argument before us 
was that the clause in question is of no 
effect inasmuch as the Indian Contract 
Act, section 151, lays down the liability of 
bailees in express terms and that it does not 
permit the parties to contract themselves 
out of such liability: section 151 does 
not contain the words “in the absence of 
any special contract” as the next section 
does, andas are contained in a great nume 
ber of other sections of the Contract Act— 
not less than 25, as the learned Pleader for 
the appellant pointed out to us. ln. Sheik 
Mahamad Ravuther v. The British India Steam 
Navigation Oompany, Limited (1), to which 
reference has already been made, Mr. 
Justice Sankaran Nair expressed the view 
that the term ‘bailee’ in section 151 of 
the Indian Contract Act must be taken 
also to refer to carriers. But that view 
was not alluded to and, apparently, not 
accepted by the other Judges composing 
the Bench. Assuming that the clause, we 
have to deal. with, does not end the rela- 
tionship of the shipowners as carriers of 
the goods after the goods are free of the 
ship’s tackle, and that the Bill of Lading 
is not spent or exhausted until the goods 
covered by it are placed under the absolute 
eontrol and dominion of the consignee, 
[see Ohartered Bank of India, Australia and 
Ohina v. British India Steam Navigation 
Company, Limited (9)], it is not open to 
this Court to say that the - liability of 
such carriers as we have to deal with in 
this case is governed by section 151 of the 
Indian Contract Act, after the decision 
of the Privy Council in the case of Irra- 


‘waddy Flotilla Oompany v. Bugwandas (5). 


In that case, the Privy Council had to decide 
whether the view of the Bombay High 
Court, as expressed in Kuverji Tulsidas v. 
The Great Indian Peninsula Railway Uom- 
pany (7), was correct or the view of the 
Calcutta High Court in Mothoora Kant Shaw 
v. The Indian General Steam Navigation 
Oompany (6), and they said that they were 
“compelled to decide in favour of the view 


` of the Calcutta High Court and against that 


of the High Oourt of Bombay.” In deciding 
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against the view of the High Court of 


Bombay, they decided against the argument 
on which the appellant relied. They decided 
that the liability of carriers such as we 
have to deal with is not governed by the 
section of the Indian Contract Act, relating 
to bailees. 

Under these circumstances, there is no 
reason why the plain meaning of the 
clause should not be given effect to, and 
why the shipowners should be held to be 
responsible for the loss of the goods, after 


the time when it was stipulated that the- 


goods should for all purposes andin every 
respect be at the risk of the shipper or 
consignee, 
We, therefore, dismiss the appeal with 
costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
{Seconp Civie Arpran No. 1324 o 1911. 
March 4, 1913. 
Present:—Mr. Justice Kensington and 
o PA Mr. Justice Beadon. 
SRI MANDARJI AND OTHERS— PLAINTIFFS 
` — APPELLANTS : 
versus 
|FATHH CHAND AND orases—Derenpants 
— RESPONDENTS, 

Adoption—Power of widow to adopt among Jains. 

Among Jains, a widow has power to adopt and no 
special ceremonies are necessary except that the 
fact should be apparent and due publicity should be 
given to the adoption. 

Second appeal from the decree of the Divi- 
sional Judge of the Hissar Division, dated 
the 21st August, 1911, reversing that of the 
Munsif, Ist Class, Rohtak, dated the 23rd 
June 1911, decreeing the claim. 

Lala Dharm Das Suri, for the Appellants. 

Mr. Gullu Ram, for the Respondents. 

JUDGMENT.—Musammat Anar Devi, 
who died in January 1906, was the 
mortgagee in possession of the land now in 
dispute and was so recorded in the Revenue 
Records. She was the widow of Bata Mal 
who apparently died many years ago. 
re At Musammat Anar Devi’s death, Fateh 
Chand, chief defendant-respondent, alleging 
-that he had been adopted by Musammat Anar 
Deviin 1901, set up a title to land. His 
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claim, however, was not allowed by the 
Revenue Authorities and mutation took place 
in favour of Buta Mal’s reversionary heirs. 
Fateh Chand being in possession was recorded 
as tenant-at-will and he and other defendanta- 
respondents as sub-tenants are still in posses. 
sion. 

Buta Mal’s reversionary heirs brought a 
suit in the Revenue Court against all the 
present defendants-respondents for rent and 
for ejectment. The suit failed on the ground 
that the relation of landlord and tenant did 
not exist. It was held that the alleged 
adoption was not proved but that, as Fateh 
Chand’s possession was that of trespasser, the 
matter was one for the Civil Court. 


Buta Mal’s reversionary heirs then made a 
gift of the praperty toa Jain Temple in the 
Jhind State andthe present suit has been 
brought by the managers of the temple for 
possession of the land. 


The first Court found that the alleged 
adoption was not proved and decreed the 
claim but the lower Appellate Court 
finding the alleged adoption proved, has 
dismissed the suit. 


The parties are Jains and it is not disputed 
that among Jains, a widow has power to adopt 
and that no special ceremonies are necessary, 
It is, however, necessary that when an adoption 
takes place, the fact should become apparent 
and that due publicity should be given to 
the adoption. 


The only evidence relied on consists of (2) 
a post card and (72) a registered power-of- 
attorney. 

The post card was written by Kasturi Mal, 
one of the plaintiffs appellants, on behalf of 
a firm described as Bata Mal-Fateh Chand 
to Mul Chand, uncle of Fateh Chand, and 
it is contended that in writing this post card, 
Kasturi Mal knew that Fateh Chand, defend. 
ant-respondent, had been recognized ag gon 
of Buta Mal by reason of adoption by the - 
widow. There is, however, no mention of 
the adoption in this post card and Kasturi 
Mal denies that Fateh Chand, defendant. 
respondent, is the Fateh Chand who was a 
member of the firm. The post card purports 
to convey a message to Fateh Chand, defend- 
ant-respondent, and his brother, and this 
being so there is force in the argument that 
Fateh Chand, defendant-respondent, could 
not have been the sender’ of the post card. 
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This piece of evidence does not appear to be 
of much value especially as it was not put 
forward at the mutation proceedings or in the 
suit in the Revenue Court. 

The power-of-attorney is one by which 
Musammat Anar Devi appointed Mul Chand 
to be her general agent and in it Mul Chand 
is described as uncle of her adopted son, 
Fateh Chand, but it isa significant fact that 
Musammat Anar Devi did not execute this 
document as guardian of Fateh Chand who, 
if the adoption had taken place, would have 
been the representative of Buta Mal and 
owner of the property. As pointed out by the 
first Court, Mul Chand might easily have 
got this description entered in the document 
in the hope of benefiting his nephew and 
in any case this document cannot be said 
to have given publicity to the alleged adop- 
tion. 

There is not a single witness forthcoming 
who professes to have any knowledge of the 
alleged adoption and the Revenue Records 
indicate that no adoption took place. If the 
adoption had taken place in 1901, Fatek 
Chand as son of .Buta Mal would then have 
become owner of the property but no attempt 
was made to have mutation effected in his 
favour between 1901 and 1906, when the 
widow died and up to the widow's death 
leases were in her name and notin the name 
of Fateh Chand. 

We think that the evidence of the alleged 
adoption isinconclusive and that the first 
Court was right in holding that the adoption 
is not proved. 

It has been urged that the question of 
adoption was not put in issue and that Fateh 
Chand has not had full opportunity of proving 
it. This contention has no force. The par- 
ties well understood that the question of the 
adoption was includedin the first issue and 
the adoption has been tke chief point of 
contest throughout. Infact in his grounds of 
appeal to the Divisional Court, Fateh Chand 
did not urge that the point had not been put 
in issue. 

We note that Fateh Chand pleaded that 
before dispossession he was entitled to a 
mortgage charge alleged to have been due to 
his mother. This plea formed the subject of 
issue 3 but the first Court held that the 
allegation was not proved and in this Court 
Counsel for Fateh Chand stated that he was 
ynable to press this plea. 
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We accept the appeal and reversing the 
lower Appellate Court’s decree we restore 
the decree of the first Court. Fateh Chand, 
chief defendant-respondent, will pay the 
plaintiff-appellant’s costs throughout. 

Appeal accepted. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sgeconp Civit Arrsan No. 300 or 1912, 
March 31, 1913. 
Present: —Mr. Batten, A. J. O. 
SADHU AND otasrs—Derenpanrs— 
APPELLANTS 
VETSUS 
Musammat KALIY A—Ptarntire-~ 
RESPONDENT. 

Central Provinces Land Revenue Act (XVIII of 1881), 
s. 69 —How land becomes sir and when. 

No land, not falling under the provisions of section 
69 (1) of the LandRevenue Act, can become sir land 
until it is finally recorded as such by the Settlement 
Officer. On the Settlement Officer passing final 
orders, the land becomes sir and the date of its so 
becoming sir isthe date of the Settlement Officer’s 
order, 

Appeal against the decree of the District 
Judge, Jubbulpore, dated the 28th March 
1912, reversing that of the Munsif, Mur- 
wara, dated the 3lst October 1911. 

Dr. H, 8. Gour, for the Appellant. 

Mr. P. 8. Kotwal, for the Respondent. 

JUDGMENT.—The  plaintiff-respondent 
sues for mesne profit in respect of field No. 
184 of the village Sheorajpur in the Mur- 
wara Tahsil, of the Jabbulpore District, on 
the ground that the defendants. appellants 
had no right to its possession since it was 
not included among the fields mortgaged 
to the defendants with possession by a 
mortgage-deed dated the 20th January 
1908. All sir lands were excluded from the 
mortgage, but the numbers of sir fields were 
not specified in the deed. The main ques- 
tion at issue is whether or not this field 
was sir at the date of the mortgage, and 
this depends onthe question when the field 
was constituted ser. Under the former 
Settlement, the field was khudkasht, and 
by the new Settlement, the field admittedly 
bas become sir. The Settlement commenced 
before the date of the mortgage and 
terminated after that date. The only docu- 
mentary evidence consists of certain copies 


Vol. XX] 
SADHU v, Musammat KALIYA. . 


made ‘from the khasra and jamabandi of the 
village for the years when Settlement was 
in progress. In these, the field is entered 
as stron dates prior to that of the mort- 
gage-deed. Both the Courts speak of the 
copies as copies of the ‘attestation jamaband:’ 
but whether this is correct, L am unable 
to say, since there does not appear to be 
anything to show whether the jamaband? is 
the attestation ‘jamuband: or a jamabandi 
prepared prior to ‘attestation.’ 


The learned Munsif says:— I understand 
that the attestation jamabandz is Hable to 
changes and corrections in its entries until 
the pronouncement is done and hence I hold 
that the entry in (a) jamaband? of this 
sort cannot be accepted as final, Therefore 
it follows that the entry of (the) word 
‘str’ in the attestation jamabandi is not 
final. The land under the circumstances 
becomes sir finally when it was so announced 
by the Settlement Officer on 8th March 
1910, 4. e, much after the execution of 
Exhibit D-1.” The date . mentioned by the 
Munsif is the date of the announcement of 
the revised rents under Articles 237 to 267 
of the Central Provinces Settlement Code, 
with reference to sections 40, 49 and 63 of 
the Tenancy Act. 


On appeal, the District Jadge held that 
the record of the field as str in the attesta- 
tion jamazend: was final under section 69 
of the Central Provinces Land Revenue 
Act. He says: “the question is whether 
the record (in the attestation jamabandi 
of 1963) is final under section 69 of the 
Land Revenue Act. In my opinion, it 
shonld be taken that it was. The last 
Settlement was for 13 years and commenced 
from Sambat 1948. The Settlement ended 
in Sambat 1962 and in Sambat 1963 a 
new record was prepared after due inquiry. 
The patwart asserts that this particular 
plot was in possession of the proprietor 
for the full period of 12 years and was 
being cultivated as such at the time of 
the Settlement Offcer’s inquiry. It was 
thus rightly declared as sir land in Sambat 
1963 under section 69, paragraph (2) of 
the Land Revenue Act. The attestation 
jamabandé for Sambat 1963 was finally 
treated as Settlement record although the 
parchas were distributed in 1910.” In other 
words, the District Judge held that the 
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field became sir from the date of the attesta- 
tion jamabandi. 

In my opinion, neither the Munsif nor 
the District Judge is right. Admittedly 
the field corresponded with the description 
given in sestion 69 (2) (a) of the Land 
Revenue Act. It was ‘land which is at 
the time of his (the Settlement Officer’s) 
inguiry cultivated by the proprietor............ 
and has been continuously so cultivate 
for a period of not less than twelve con- 
secutive years.’ 

Sub-section (2) enacts that ‘the Settle- 
ment Officer shall also record as sir land’ 
Jand of the above description. Sub-section 
(4) enacts that ‘an order or entry recording, 
or omitting or refusing to record, any land 
as sir land under sub-section (2) shall be 
final’ unless reversed or modified on appeal 
or revision. This, in respect of sr land 
falling under the provisions of section 69 
(2) is the final record referred to in sub- 
section (1) (a) of section 4-A which gives 
the definition of ‘str land.’ No land not 
falling under the provisions of section 69 
(1) can become sir land until it is finally 
recorded as such by the Settlement Officer, 
and it is plain from sections 4-A and 69 
that it is the Settlement Officer’s order 
and nothing else which constituted the field 
in suit as siz land. The order on record 
by the Settlement-Officer is an order of 
a judicial nature, and indeed in Chapter I, 
Part ILI, of the Settlement Code, the deter- 
mination of sr lands is described as a 
quast-judicial act. Article 268 of the Code 
lays down the procedure according to which 
tne Settlement Officer records under section 
69 of the Act whether land of the nature 
of the field in suit is determined by him 
to be str land or not. He passes his orders 
on a list prepared for that purpose. Before 
‘attestation’ land qualified to be made sir 
is so entered in the khasra, according to 
Article 66 of the Settlement Code, and 
Article 154 provides that lands qualified 
to be made sir are so entered in the 
records at the time of attestation. But 
land not already sir is entered as ‘str shartic’ 
or provisional sir, and ib is not until the 
Settlement Officer himself passes final orders 
undor section 69 of the Act, as provided 
for by Article 268 of the Code, that sir 
shartta can actually become sir. The coun- 
stitution as sir of such land as the field 
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in suit is the act of the Settlement Officer, 
Before his final order, the field was thudkasht, 
entered in the attestation jamaband: as sir 
shartta, and on the Settlement Officer passing 
orders, ib became sir, and the date of its 
so becoming sir was the date of the Settle- 
ment Officer’s order, a date which cannot 
be ascertained from the record. 

The parties and the Courts below have 
been under a misapprehension as to what 
it was necessary to prove. I set aside the 
decrees of the lower Courts and remand 
the suit for re-trial to the Court of the 
Monsif under its original number, with 
reference to the above remarks, parties to 
be allowed to adduce, further evidence. 
Refund certificates of Court-fees will issue, 
other costs in this Court will be costs in 
the suit. ~ 

Decree set aside; Oase remanded. 





PUNJAB CHIEF COURT. 
Seconp Ovir APPEAL No, 1455 or 1912. 
May 17, 1913. 

Present: —Mr. Justice Beadon, 
ATTAR OHAND AND ANOTHER— DEFENDANTS 
— APPELLANTS 

; VETSUS 

UMAR HAYAT—P.atntirF—ResponDent. 

Punjab Pre-emption Act (TI of 1905), s. 3 (5)—Sale 
—Agreement to sell—Specific performance, suit for, 
compromised—Vendee put in possession of property in 
enecution of compromise decree—Pre-emption—Rever- 
sionary rights, sale of, whether can be pre-empted — Sale 
of reversionary rights, though invalid, can be enforced 
as an agreement to sell when succession opens out—- 
Specific Relief Act (I of 1877), 8. 18. 

Where # purchaser of property sued the vendor for 
specific performance of an agreement to sell and after 
obtaining a compromise decree was put in possession 
of the property in execution of the decree: 

Held, that the transaction did not give rise to the 
right of pre-emption*. 

Nawab y. Jawaya (Tikaya Ram), 8 Ind. Cas. 777; 
40 P. R1911; 203 P. L. R. 1910; 105 P. W. R. 1911, 
followed. | f ; 

Obiter.—A sale of reversionary rights, though in- 
valid, can be enforced as an agreement to sell when 
succession opens oub. 

Tota v. Abdulla, 66 P. R.1897, Malik Ala Bakhsh 
vy. Ghulam, 13 P. R. 1899, relied upon. 

Quzre.—It is doubtful whether a sale of rever- 
gionary rights can be pre-empted? 4 

Second appeal from the order of the Divi- 
sional Judge, Shahpur Division, dated the 





#But it may be held differently under Act (I of 
1918)— Zd. 
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7th August 1912, reversing that of the 
Munsif, lst class, Shahpur, dated the 20th 
March 1911, dismissing the claim. 

Mr. Nanak Ohand, for the Appellants. 

Lala Rama Nand, for the Respondents, 

JUDGMENT.—In the life-time of Musams 
mat Khatun, Ghulam Muhammed, her rever- 
sionary heir, sold his reversionary rights to 
the predecessors of the present defendants 
by registered-deed dated 16th November 
1885, for Rs. 300. 

Musammat Khatun died in 1908 and by 
order, dated Vth June 1909, mutation in 
favour of the vendees was refused because - 
Ghulam Muhammad repudiated the sale. 


On 10th July 1969, the vendees sned. | 


Ghulam Muhammad for possession of the 
land and their suit ended in a compromise 
by which the vendees got half the land and 
gave up their claim to the other half—a 
decree, dated 20th August 1909, was passed 
in accordance with this compromise and in 
execution of this decree, the vendees got pos- 
session of the land, which is now in dispute, 
on 12th February 1910. 


About two months after Ghulam Muham- 
mad’s death, his son Umar Hayat instituted 
the present suit, on 16th February 
1910, claiming (a) possession of the land 
on the ground that the sale was invalid and 
in the alternative, (b) possession of the land 
by pre-emption. Claim (a) has been finally 
dismissed and the plaintiff has not appealed. 

Claim (b) was also dismissed by the first 
Court but the lower Appellate Court, holding 
that by the compromise and decree of 20th 
August 1909, there was a sale on that date 
and that the vendees got possession under 
this sale on lOth February 1910, has 
remanded the case for decision on the merits 
in respect of the pre-emption claim. 


In Tota v. Abdulla (1), the reversionary 
heir of a widow had transferred his right of 
succession to certain persons who, on a 
mortgage by the widow, sued to have it 
declared that the mortgage would not affect 
their reversionary right. It was held thata 
reversioner cannot transfer his right of 
succession and that, therefore, the then plain- 
tiffswere not competent to sue, 

In Malik Ala Bakhsh v. Ghulam (2), 


(1) 66 P. R. 1897. 
(2) 13 P. R. 1899, 
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however, it was held that under section 18 
of the Specific Relief Act, 1877, asale of a 
reversionary right of succession, though at 
the time of sale it does not affect a transfer 
of property, gives rise toa right which the 


Gourt will enforce when the inheritance falls - 


into possession. 
In view of these authorities, Tam incliced to 
` doubt wether in 1885 there was a sale in 
respect of which pre-emption could be claim- 
ed but there was an agreement to sell which 
, could be enforced by suit on the death of 
the widow, and, though by the compromise 
the claim was in part abandoned in respect 
of the land now in dispute, the agreement to 
sell was enforced by suit. 
In Nawab v. Jawaya(Tikaya Ram) (3), an agree- 
ment to sell had been enforced by suit in which 
the vendees obtained a decree for possession 
of the property. It was held that the decree 
per se did not affect a sale of the land even 
though the price may have been previously 
paid, thatthe sale (if it could be so called) 
was not completed until the decree-holders 
executed the decree and so obtained possession 
of the land, and that sucha sale fell within 
the exception given in section 3 (5) of the 
Punjab Pre-emption Act as a salein execution 
of a decree and, consequently, no right of pre- 
emption arose in respect of it. 
This ruling clearly. applies to the present 
_case and plaintiff's pre-emption claim must 
fail. 
I accept the appeal and setting aside the 
| lower Appellate Court’s order of remand, I 
restore the decree of the first Court dismissing 
the suit with costs throughout. 


Appeal accepted 
F (3) 8 Ind, Cas. 777; 40 P. iR. 1911; 203 P. L. R, 
“1910; 105 P, W. R, 1911. ý 


kahanan kana 


, NAGPUR JUDICIAL COMMISSIONER'S 
` COURT. 
Fiıgst Civiu Arrear No. 4-B or 1912, 
March 28, 1913. 
; Present:—Mr. Stanyon, A. J. C. 
Musammat CHANDRABHAGA— APPELLANT 
versus : 


VISHWANATH— RESPONDENT. 
Native Converts Marriage Dissolution Act {XXI 
of 1866)— Dissolution of marriage—Decree pissed with- 
out jurisdiction, effect of-—-Hindu Law—~Mitakshara as 
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interpreted by Mayukha—Stridhan~ Childless widow's 
absolute estate —Succession depends on form of marriage 
—Husband and his heirs succeed, if marriage was of 
Brahmajform—Husband’s son’s widow, when an heir— 
Presumption as to form of marriage—Widow whose 
son predeceased her is childless. 

Except as provided by Act XXI of 1866, no Civil 
Court in British India or Berar has or ever had any 
matrimonial jurisdiction over Hindus. 

Where a Hindu wife, who wished to have her 
marriage dissolved, filed a plaint for dissolution and 
her husband confessed jadgment with the result that 
a Court which had no jurisdiction pronounced tho 
marriage dissolved: 

Held, that the decree was ultra vires and a mero 
nullity. 

The succession to the absolute estate of a childless 
Hindu married woman depends upon the form of the 
woman’s marriage. Ifthe marriage was in Brahma 
or approved form, the husband and his heirs completely 
exclude the blood relations of the proposita, but if 
the marriage was in Asura form, he and they are 
as completely excluded by the latter, 

In the absence of evidence to the contrary, every 
Hindu marriage will be held to have taken place in 
the Brahma or approved form. 

A widow whose issue has pre-deceased her is in 
the same category, so far as the devolution of her 
property of every kind is concerned, as one who has 
never borne a child, A 

Under Hindu Law, a husband and his heirs cannotin- 
herit property obtained by his wife by means of 
prostitution. 

In the absence of all the.male gotrajas, belonging to 
a childless Brahma widow’s deceased husband’s lino, 
his son’s widow inherits the childless widow’s 
stridhan, 


First appeal against the decree of the 
Second Additional District Judge, Hast Berar, 
dated the 29th September 1911. 

Sir B. K. Bose, for the Appellant. 


Messrs. P. W. Dillon and K. V, Brahma, 
for the Respondent. 


JUDGMENT.—The following genealogical 


tree will assist elucidation of the facts of 
this case :— `“ 





Commom Ancestor 


a 
Iingayet Wani, 


kanggeang nagan NGA a aaa AAN, 


` | 





l 1 
Yamuna HARNI BAL 


Bapuappa Gangaram 
(a) (4) Bai, married 
NAGAPPA (d) 
Baslingappa VISHWA- eat) 
(a) n í 
| plaintif QHANDRA.-=Si 
MAHADAPPA No.1) BHAGA cee 4 
(plaintiff (defendant | Anna (d), 
No. 2.) No.1) 0 


i (No issue), 
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The parties are Lingayet Wanis by caste, 
and the property in dispute was the absolute 
estate of Harni Bai. This lady was admit- 
tedly lawfully wedded to Nagappa. It is 
the case of the plaintiffs that this marriage 
was dissolved by a decree of a Civil Court 
in Berar dated the 3rd February 1881, 
and it appears to be necessary to clear 
up this point at the outset. The decision 
of the Court below is not very clear, for 


instead of taking the facts as pleaded and- 


applying the law, the Subordinate Judge 
has followed the common error of forcing 
an analogy to a reported case. In Ramprasad 
v. Musammat Subu Bai (1), this Court laid 
down that “where a Brahmin husband totally 
and finally abandons his wife on the ground 
of inexpiable or unexpiated unchastity, so as 
to destroy all her present and future claims 
on him and his inheritance created by 
marriage, the relationship of marriage is 
dissolved for the purposes of the civil law, 
and neither party can thereafter be the 
heir to the property of the other.” In 
some way, the Subordinate’ Judge has applied 
this case, treating the judgment relied on 
by the plaintiffs as evidence of abandonment 
by the husband; and taking the divorce 
to have been carried ont owing to the 
adultery of the wife, he has held that by 
such dissolution Nagappa ceased to be the 
heir of Harni Bai. Ifthe learned Subordi- 
nate Judge had not been obsessed with the 
idea of making this case fit the ruling, 
he could not have failed to see how widely 
different were the circumstances of the two 
cases. In the present case, no unchastity 
on the part of Harni Bai was pleaded. 
Exhibit P-7 is a copy of the decree in 
Civil Suit No, 24 of 1881, in the Court 
of an Extra Assistant Commissioner of 
Amraoti District. In that suit, ib was Harni 
Bai who, as a plaintiff, claimed dissolution 
of her marriage with her husband Nagoba. 
The suit was instituted on the 20th January 
1881, and decided on the 3rd February 1281. 
The material part of the decree is in these 
terms :-— 


“It is ordered that the plaintiff’s marriage 
with the defendant be dissolved» Plaintiff 
should pay the costs.” 


It is obvious that this was not a suit under 


G) 4N. L. R. 3L 
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The Native Converts Marriage Dissolution 
Act (XXI of 1866), because (1) no suit 
under that Act conld be conipletely tried 
and decided in favour of the plaintiff 
within 12 days, and (2) no such suit could 
have been tried by the Court of an Extra 
Assistant Commissioner. Having regard to 
the caste of the parties, and the jurisdiction 
of the Court which tried the suit, the 
decree cannot be explained as one under 
the Parsi Marriage and Divorce Act, 1865, 
or the Indian Divorce Act, 1869. Except 
as provided by Act XXI of 1866, no Civil 
Court in British India or in Berar has, 
or, as far as I know, ever had, any matri- 
monial jurisdiction over Hindus. Therefore, 
prima facie, the decree for dissolution of 
the marriage between Harni Bai and Nagoba 
(alias Nagappa) who are Wanis, made by Mr. 
Srikrishna Narhar, Extra Assistant Com- 
missioner of Amraoti, on the 8rd February 
1881, was ultra vires and a mere nullity. 
Any party against whom a decree has 
been proved is entitled, under section 44 
of the Hvidence Act, 1872, to show that 
it was delivered by a Court not competent 
to deliver it: and it is obvious that neither 
in 1881, nor at any other time, had the 
Court of an Extra Assistant Commissioner 
in Berar the power to dissolve a Hindu. 
marriage. Even at the present day, the 
uneducated masses Of the people regard 
Government as omnipotent, and the Courts 
as able to afford a panacea for every ill 
that flesh is heir to, legal, social and moral. 
Apparently, Harni Bai wished to have her 
marriage dissolved, and her husband was 
ready to humour her. Thereupon, assisted 
by two brilliant Pleaders, the wife filed 


a plaint for dissolution of marriage, and 
the husband confessed judgment; with 
the result that a Judge, who was 


unaware of the limits of his jurisdiction, 
and probably thought he could not go 
wrong in passing a decree to which both 
parties had agreed, pronounced their marriage 
dissolved. Whether he really intended to 
throw, and did throw, the burden of costs 
on the successful wife, or in the order, or 
its copy, the word ‘plaintiff is a mistake for 
the word ‘defendant’, is not very material. 
On the face of the decree, it is without juisdic- 
tion. This Court’ must take judicial notice 
as to what is the existing law, and it 
must, therefore, find that the divorce decree 
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of 1881 has no law to support it. The case 
of Ramprasad v. Musammat Subu Bat (1) is 
wholly inapplicable to the present case. I 
must and do hold that no dissolution of the 
marriage of Harni Bai with Nagappa has 
been proved, and I reverse the finding of 
the Court below on this point. This 
appeal will now be decided on the av 
sumption that Harni Bai was the lawful 
wife of Nagappa when he died, and was, 
therefore, his widow at the time of her own 
death. 


The property in dispute was originally the 
„estate of Nagappa. On his death, he was 
succeeded by his son, Sidappa, and Sidappa, 
by a formal deed, sold the same for Rs. 10,000 
to his mother Harni Bai on the 6th August 
1895. Sidappa died in 1896 or 1897, and 
Harni Bai retained possession of the estate 
till her death, in or about April 1903, after 
which her daughter-in-law, the defendant, 
took possession of it. I should have mention- 
ed that after Sidappa’s death, the defendant 
asserted her claim to the estate as his heir, 
but, as proved by Exhibit P-8, Harni Bai 
sued her and established that she had become 
absolute owner of the estate by purchase 
` from her son. But after Harni Bai’s death, 
Chandrabhaga against assumed possession. 
This suit is brought against ber by a son of 
one deceased brother and a grandson of another 
deceased brother of Harni Bai. For the pur- 
pose of deciding this case, we must take 
Harni Bai to be the propostia, it not being 
"now disputed that she was the absolute owner 
of the property in dispute to the same extent 
as a Hindu male is the owner of his self- 
acquired property. 


The questions that have to be decided are 
these:—, 

1, What, under Hindn Law, was the nature 
of the estate of Harni Bai in the property 
in dispute, and by what rule, if any, of devolu- 
tion is it governed? 

2.° Are the plaintiffs included in the 
category of heirs of Harni Baiin respect of 
this estate? — 

3. If so, are they preferential heirs to the 
defendant? 

The lower .Court has found in favour of 
the’plaintiffs, as regards title. The defend- 
ant Ohandrabhaga has, therefore, made this 
appeal, and the plaintiffs have filed an objec- 
tion in regard to mesne profits disallowed 
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against the defendants other than Chandra- 
bhaga, such defendants being subordinate 
holders who stand or fall with Chandra- 
bhaga. 

There is some difficulty in classifying the 
estate in dispute owing to the incompleteness 
of the express provisions of Hindu Law in 
respect of the nature and devolution of 
woman’s peculium. Considerable ingenuity 
has been displayed by Hindu Judges and 
lawyers in stretching the law so as to make it 
coyer cases in regard to which it is really 
obsolete, because such cases were not con- 
templated by the original lawgivers. In 
Ramprasad v. Musammat Subu Bai (1), I 
have discussed this subject, and I see no 
reason to modify the views then adopted. 
Nevertheless, it seems expedient to consider 
the cases which have been cited at the 
Bar, or have been otherwise discovered by 
me, 

In Brij Inder Bahadur Singh v. Ranee Jankee 
Koer (2), a grant by Government to a woman 
and her heirs was held to beherabsolute estate 
subject to devolution as her peculium under 
Chapter 2, section 11 of the Mitakshara, In 
Mohim Ohunder Sanyal v. Kashi Kant Sanyal 
(8) a property acquired by a Hindu widow 
by adverse possession was declared to be her 
stridhan within paragraph 16, Ohapter, IV, 
section 1 of the Dayabhaga. In Slemma v., 
Lutchmana (4), it was held that land, forming 
the emolument of the office of moniegar, 
which had been enfranchised in favour of a 
Hindu woman, was her stridhanam, descendi- 
ble to heirs. In Subramanian Ohetit v. Aruna» 
chalam Ohetti (5), the High Courtr uled that 
property purchased by a Hindu widow with 
mouey received by her as maintenance was her 
stridhan. In Sheo Shankar Lal v. Debt Sahai 
(6), their Lordships of the Privy Council 
observed that the question ‘what is stridhan,’ 
might be regarded as a question ‘mainly of 
phraseology, not necessarily involving, how- 
ever it be answered, much distinction in the 
substance of the law; for most of the old 
commentators recognise with regard to the 
property of a woman, whether called stridhan 
or by any other name, that there may be room 


(2) 5 I. A. 1; 10. L. R. 818. 

(3) 2 C. W. N. 161. 

(4) 21 M. 100; 8 M. L. J. 11, 

(5) 28 M. 1. 

(6) 25 A. 468 at p. 472; 5 Bom. L. R. 828; 13 M. L, 
J. 330; 7 0. W. N. 83; 30 T. À. 202 (P. 0.). 
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` for differences ic its line of descent accord- 
ing to the mode of its acquisition.’ In 
that particular case, the supreme tribunal 
held that property inherited by a female 
from a female, though it was the stri- 
dhan of the proposita, did not continue as 
stridhan in the hands of the heir. They 
followed the well-established rule that what 
has once descended as siridhan does not 
so descend again, as pointed out in Huri 
Doyal Singh Sarmana v. Grish Ohunder Muker- 
jee (7). That, however, does not help us in 
the present case. Under the Bombay 
School of Hindu law,:a daughter takes an 
absolute interest in property inherited from 
her father, and such an estate is regarded 
and, for the purpose of further devolution, 
treated as stridhan: Gulappa v, Tayawa (£) 
and the numerous cases there cited. In Baz 
Kesserbat v. Hunsraj Morarji (9), the Privy 
Council laid down that a woman tookan 
absolute estate of inheritance in immoveable 
property conveyed by her future husband to 
her, ber heirs executors and assigns. It will 
be necessary to refer to this important deci- 
sion again when I come to consider the 
principles which should govern the devolu- 
tion of the estate in dispute, so as to ascertain 
whether the plaintiffs are the heirs of Harni 
Bai, and if they are, whether they are pre- 
ferential heirs to Chandrabhaga, the defend- 
ant. 

I do not think it is necessary to decide 
whether or not the term stridhan can be 
applied to the estate left by Harni Bai—vz.e., 
the estate which she purchased from her 
son. It is sufficient to say that the sale 
diverted the devolution of the property. It 
“was not a mere surrender of it to the next 
heir. It was an absolute alienation which 
disinherited all the heirs of the vendor. 
Therefore, HarniBai took an absolute estate of 
inheritance which on her death must devolve 
on her heirs. This estate is nob what has been 
called stridhan in the Mitakshara, that is, it is 
not within the specified kinds of property 
called stridhan for the devolution of which an 
express order of succession is provided by 
the Hindu Law, e. g., sulka or yautaka. Tt 


(7) 17 O. 911 ab p. 916. 

(8) 81 B. 453; 9 Bom. L. R. 884. 

(9) 33 I. A. 176; 30 B. 431; 16 M. L. J. 446; 100. 
W. N. 802 (P.O); 40. L.J. 9; 8 Bom, L. R. 446; BA, 
L. J. 484; L M. L. T. 2IL 
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is, therefore, necessary to find the principles 
and order of devolution in regard to this 
estate. 

The parties are presumably governed by 
the Bombay School of Hindu law, namely, 
the Mitakshara as interpreted by the Mayuakha, 
that being the lex loci in Berar from which 
this case comes. The peouliar feature of this 
school of Hindu law, which has a very import- 
ant bearing on this case, is this, that the 
widows of gotraja sapindas and of sanianolakas 
are held to be heirs next after their husbands, 
subject to the right of any person whose place 
is specially fixed: Lakshmtbat v. Jayram Hart 
(10), Lallubhai Bapubhat v. Mankuvarbai (11) 
affirmed on. appeal, Lallubhai Bappubhat 
v. Oassibai (12); Rachava v. Kalingapa (13); 
Nahalchand v. Hemchand (14); Russoolpu v. 
Zonlekhabai (15); Venkapa v., Holyawa " (16); 
Kashtbat Ganesh v. Sitabai Raghunath Shivram 
a and Ambaidas Parag v. Jijibhai Raiji 

18). 

Now it appears to be settled that the 
succession to a childless Hindu married 
woman depends upon the form of the woman’s 
marriage. It is also well established that 
in the absence of evidence to the contrary, - 
every Hindu marriage will be held to 
have taken place in the Brahma or approved 
form Jagannath Prasad Gupta v. Runjit Singh 
(19); S, Authikesavulu Ohetty v. S. Ramanujam 
Chetty (20); Moosa Haji Joonus v. Haji Abdul 
Rahim (21). Brahma is the only one now 
left of the former approved forms of marriage, 
and is now suitable for all classes: Jaikison- 
das Gopaldas v. Hariisondas Hullochandas 
(22). A Hindu marriage will be presumed 
to have been carried out in that form, even 
in the case of Sudras.if the parties belong to a 
respectable family: Jagannath Raghunath v,- 
Narayan Lal (28); Govind v. Dawalat (24)—a 


(10) 6B. H.C. R. 152. 

(11) 2 B. 388 at pp, 444, 445; 7 1. A. 112. 
_ Cz) 71. A. 212; 6 B. 110; 7 ©, LR. 445, 

(13) 16 B. 716. 

(14) 9 B. 31. 

(15) 19 B. 707. 

(16) 9 B. 34 n. 

(17) 11 Ind. Cas. 560; 35 B. 389; 13 Bom. L. R. 562, 

(18) 14 Ind. Cas. 979; 14 Bom, L. R, 261, 

(19) 25 0. 854, 

(20) 3 Ind. Cas. 541; 82 M. 512; 6 M. L. 1.183; 19 
M. L. J. 656. 

(21) 30 B. 197; 7 Bom. L. B. 447. 

(22) 2 B. 9 at p. 14. 

(23) 7 Ind. Cas. 459; 34 B. 553; 12 Bom. L, R. 545, 

(24) 5 Ind. Cas. 426; 6 N. L. R. 8, 
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case of Kunbis. Assuming that the parties 
to this case are Sudras, they appear to be a 
family of sufficient respectability to justify 
the presumption that Harni Bai was married 
to Nagappa in the approved form: and that 
presumption the plaintiffs have made noattem pt 
to rebut. Ifit had been proved that Harni 
Bai was married in the Asura form, or in any 
local or special form, her estate would, failing 
her mother and father, have devolved on the 
plaintiffs as the next-of-kin to Harni Bai's 
father: Mitakshara, Chapter II, section 11, 
brandi 11; Vijirangam v. Lakshuman 
. (25). 

their alleged heirship in this way if they 
could do so They have made no attempt to 
da so. They relied, not on the form of 
marriage upon which the Hindu Law turns, 
but upon a form of divorce which the Hindu 
Law does not recognise. Therefore, the abso- 
lute estate of Harni Bai must devolve as the 
stridhan improper of a childless Hindu widow 
who was married inthe Brahma form, and 
who is governed by the Mitakshara as read 
with the Mayukha. For I take it that a 
‘widow whose issue has pre-deceased her is in 
the same category, so far as the devolution 
of her property of every kind is concerned, 
as one who has never borne a child. 


In such a case, the law is now fairly seb- 
tled, namely, that the property goes to the 
husband, and failing him, to his sapindas in 
the order in which they inherit to him: 
Vyavahara Mayukha, Chapter IV, section 10, 
paragraphs 28, 33. That is the order de- 
ducible from the views expressed in Manilal 
Rewadat v. Bai Rewa (26) and it is very 
clearly the principle which governed the de- 
cision in Bat Kesserbat v. Hunsraj Morarji 
(9). Indeed in Govind v. Dawalat (24), it was 
not disputed that in the devolution of the 
stredhan of a widow, who had been married 
in the Brahma form, the husband would 
exclude the sister. No doubt, the order of 
succession, after the husband, has been, to 
some extent, the subject of dispute: but it 
may now be accepted as settled that the heirs 
of the husband, in their proper order, succeed. 
The line of devolution which is started by 
the form of marriage of the proposita is logi- 
. cally followed. Where it wasan approved 


(25) 8 B. H. O. R. O, ©, J, 244, 
(26) 17 B. 758, 
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marriage, the husband and his heirs com- 
pletely exclude the blood relations of a child- 
less proposita, and he and they are as 
completely excluded by the latter where the 
marriage was in the Asura form. Therefore, 
the successive heirs, after the husband, to 
the siridhan of a childless Brahma widow, 
have been declared to ba (1) the step-son— 
Brahmappa v. Papanna .(27); (2) the step- 
grandson—Gojabat v. Shahajérao (28);(3) the 
co-widow—~Baz Kesserbat v, Hunsra} Morarjt 
(9); (4) the step-daughter, (5) her son, (6) 
the husband’s mother, (7) his father, his 
brothers—full brothers being preferred to half- 
brothers— Parmappa v. Shiddappa (29); (8) 
and husband’s brother’s sons—Bachha Jha v. 
Jugmon Jha (80)—a Mithila cawe. This enu- 
meration follows Kamalakara’s interpretation 
of the Mitatshare. No doubt this interpre- 
tation, like the extremely able judgment of 
Telang, J., in Manilal Rewadat v. Bai Rewa 
(26), bridges over a gap in the Hindu Law, and 
is merely a logical assumption whioh is 
unsupported, except at its origin, by any 
express text, But, so far as itis applied to 
stridhan lawfully acquired bya woman—as 
distinguished from property acquired by 
unlawful or immoral methods—it affords a 
reasonable solution of the problem presen‘'ed 
which the Courts have advisedly followed. 
In principle it has been adopted by the 


_Privy Council—see Baz Kesserbat v. Hunsraj 


(9)—and must govern the disposal of this 
case. In applying the general rale to this 
case, I do nothing which isin the least in- 
consistent with the views expressed in 
Ramprasad v. Musammat Subu Bai (L). I 
adhere to the opinion there propounded that 
a husband and his heirs could not, consist- 
ently with the general principles of Hindu 
Law, inherit property obtained by his wife 
by means of prostitution. There is nothing 
of that kind here. 

We have, therefore, in the present case, to ' 
find the heir of Harni Bai’s husband, 
Nagappa, and it is clear that under the 
school of law applicable, Nagappa’s s)n'a 
widow, the defendant, in the absence of all 
the male gotrajas belonging to her decsased 
husband's line, is the heir: Naramda Bat v, 


(27) 13 M. 138. 
(28) 17 B. 114. 
(29) 30 B.607; 8 Bom, L. R. 685. 
(80) 12 0, 348, 


562 
RAMU MAL V. HARCHARNDAS. 


Bhagwantrai (31) and the cases already cited. 

Fer these reasons, I allow the appeal, and 
reversing the decision of the Lower Coart, I 
dismiss the plaintiffs’ suit with costs, It 
follows that the objection filed by them must 
also be digmissed with costs, 


; Appeal allowed. 
(31) 12]B. 505. 


PUNJAB CHIEF COURT. 
Seconp Civit Appear No. 1198 or 1910. 
April 2, 1913. 
Present: —Juatice Sir Frederick 
Robertson, Kr. 
RAMU MAL — DEFENDANT—ÅPPELLANT 
veTsus 
AHARCHARN DAS—Ptatntire—Musammat 
RAKHI AND otaers—~DerenDANTs 


— RESPONDENTS. 

Hindu Law—Joint Family — Presumption of jointness 
— Evidence of separation. 

The initial presumption is that property of every 
Hindu family is joint, and this presumption cannot 
be rebutted by showing that 

(1) the head of the family had mentioned in his 
Will that the members were separate, particularly 
when the Will was afterwards declared inoperative 
by a competent Oourt; 

(2) one of the brothers dealt with certain paternal 
property as his own; and 

(3) the brothers were living separate from each 
other. 


` Second appeal from the order of the 
Additional Divisional Judge, Lahore Division, 
dated 15th August 1910, reversing that of 
the Subordinate Judge, lst Class, Lahore, 
dated 18th December 1909, dismissing the 
claim. 

-FACTS appear from the following 
extract from the judgment of the lower Ap- 
pellate Court: 

“The relationship of the parties will ap- 
pear from the following pedigree- table:— 


Kishan Sahai=Musammat Rup Kaur. 





r 1) 
Vidhia Thakar Devi=Khan Chand=Kirpa Devi. 
Dhar 
Harcharan Das, 


l 
Badri Nath. Plaintiff. 


e E e aa i D) 
Rup chan Puran Chand. Gyan Chand. Bishamber, 
a aman aa) 
Defendants. 
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In execution of a decree against Paran 
Chand, one Raman Mal has attached 1/5th 
share inthe six houses which are, according 
to defendants, their joint property and, accord- 
ing to plaintiff, joint property of himself and 
defendarts his half brothera. The chief 
point for decision is whether plaintiff and his 
half brothers form a joint Hinda family. 
There can be no question in the firat place 
but that during the life-time of Kishen Sahai, 
the grandfather, a certain division of the 
moveable property took place. In 1892, Kahn 
Chand made a Will which was found by the 
Chief Court in Civil Appeal No. 749 of 1904 
to have been torn up. The pieces were pre- 
served by Musammat Thakar Devi. It begins 
by reciting that the testator recsived a house 
from his father Kishen Sahai and goes on to 
say that Har Charan Das, plaintiff, had al- 


. ready received Ra. 1,000 and Rs. 900 worth 


of ornaments from Kishen Sahai. Plaintiff 
lives at Gujranwala where he practises as 
Hakim. In 1393 plaintiff mortgaged his 
house in Lahore, in 1894 he mortgaged it 
further and in 1897 the house was sold in 
execution of a decree. The defendants did 
not object to the mortgages or sale ete.” 

Mr Beechey, for the Appellant. 

Lala Lajpat Rat, for the Respondents. 

JUDGMENT.—The only question for deci- 
sionis whether ornot Harcharan Das, plaintiff, 
was ever in fact separated from the defend- 
ants, his half. brothers—or whetker they still 
in law constitute a joint Hindu family. The 
whole facts are very fully given in the 
judgment of the learned Divisional Judge 
and need not be recapitulated here. The 
initial presumption is that they were joint. 
The evidence of legal description consists: — 

` (1) Of the Will of Kahn Chand, father of 
plaintiff and the defendants, 

(.) The condact of Harcharan Das in 
dealing with certain property received from 
Kakn Chand as his own. 

(8) The conduct of defendants in dealing 
with certain property received from Kahn 
Chand as his own. 

(4) Oral evidence. 

As regards (1), the Will of Kahn Chand 
was torn up and has been declared inopera- 
tive by the Court after fall inquiry. Its 
object was to give the second wife of Kahn 
Chand full power over the whole property 
and control over the minor sons. To do this, 
Harcharan Das had to be ousted and he vould 
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only be ousted by an allegation of separation. 
That allegation was made in the Will and 
went by the board with the Will. 

(2). As pointed ont by the learned 
Divisional Judge, the dealing by Harcharan 
Das with certain property of Kahn Chand’s 
as his own is a piece of evidence of separation 
that has weight, but we know that such 
treatment is not uncommon among families 
which are really joint and is winked at by 
the other members of the family, as it often 
suits them to allow it. The fact that step- 
brothers were living separately counts for 
nothing. 

(8). This is of little value as it amounts 
to little more than an assertion by the alienors 
of their own rights against Harcharan Das, 
their step-brothers. 

(4). The oral evidence only seems to 
prove actual physical separation and not 
legal separation. 

I have heard arguments and been through 
the record and Í have come to the conclusion 
that the learned Divisional Judge is right in 
holding that legal separation is not proved. 
The appeal accordingly fails and is dismissed 
with costs. 

Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Arrear No. 446 or 1912, 
April 11, 1913. 

Present:—Sir Henry Drake- Brockman, 
Kr, J. C. 
BALI—DEFENDANT— APPELLANT 
versus 
Musammat GIRJI—PLAINTIE Fr — RESPONDENT. 

Hindu Law—Joint family —Partition—One co-parce- 
ner—Minor. 

In a joint Hindu family, each co-parcener has a 
right to partition the joint property and this cannot 
be delayed by the mere fact that another co-parcener 
18 @ minor, 

Appeal against the decree of the District 
Judge, Chanda, dated the 23rd March 1912, 
confirming that of the Munsif, Chanda, dated 
the 80th June 1911. 

Mr. 0. V. Neyudu, for the Appellant. 

JUDGMENT.—The sole ground pressed 
in this second appeal is that where a joint 
Hindu family consists of two brothers’ one 
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an adult and the other a minor, no valid 
partition of the joint property can be effected. 
The appellant here is the minor and figures 
as defendant in this litigation, while the 
plaintiff is the widow of his brother, Bhagwan, 
in whose life-time the partition relied on was 
effected, 

The contention aforesaid seems to me to ba 
completely disposed of by the decision of 
their Lordships of the Privy Council in 
Balkishen Das v. Ram Narain (1). Hach 
co-parcener has a right to partition and this 
cannot be delayed by the mere fact that 
another is a minor. If the partition effected 
was unfair or prejudicial to the minor’s 
interests, he might, on attaining bis majority, 
by proper proceedings set it aside. In the 
present case, a defence on similar lines might 
have been but was not set up on behalf of 
the appellant who is stilla minor, It was 
indeed pleaded as part of the defence that 
Bali was not represented at the partition, or 
that if his mother represented him, she was 
not competent to do so. But both these 
pleas were overruled by the Court of first 
instance ona consideration of the evidence 
which showed that Bali’s mother acted for 
him and looked closely after his interest, 
and they were not repeated in first appeal. 

This appeal is accordingly dismissed with- 
out notice to the respondent. 

Appeal dismissed. 


(1) 30 ©. 738; 5 Bom, L, R. 461; 7 C. W. N. 578; 30 
L A. 139. 


PUNJAB CHIEF COURT, 

Civit Revision Petition No. 2623 ov 1911, 

. March 19, 1913. 

Present:—Mr. Justice Rattigan. 
PHUSA AND OTHERS— DECRBE-HOLDERS— 
PETITIONERS 
versus 
SURJAN AND 0OTHERS— JUDGMENT-DEBTORS 
— RESPONDENTS. 

- Limitation Act (IX of 1908), Sch, I, Art. 182—Ezecus 
tion of decree—Revision—Starting point of limitation 

—Fresh application. 

The date of rejection of a revision does not give a 
new starting point of limitation for exeontion of the 
decree sought to be revised. 

Where a decree-holder got his application for exe. 
cution of a decree consigned to the record-room on 
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the ground that his judgment-debtor had applied for 
revision, his fresh application for execution, mado three 
years after the date of the decree or any step-in-aid 
of its execution, being one to revive the previous 
application, is barred by time under Article 182 of 
Act IX of 1908. 

Qaimar-ud-din Ahmad v. Jawahir Lal, 27 A. 234; 
1 C. L.J. 881,15 M. L. J. 258; 9 O. W. N. 601; 2 A. L. 
J. 397; 7 Bom. L. R. 433; 82 L A. 102, distinguished. 


Civil Revision from the order of the 
Divisional Judge, Hissar, dated 15th April 
1911, confirming that of the Munsif, 2nd Class, 
Rohtak, dated 8th February 1911, holding 
the execution of the decree as barred by 
limitation, 

Mr. Fazal Ilahi, for the Petitioners. 

Lala Rama Nand, for the Respondents. 

JUDGMENT.—The plaintiff's suit was 
dismissed on the 15th November 1908, but 
his appeal was accepted and his suit decreed 
by the Divisional Judge on the 7th January 
1907. On the 8th April 1997, the defendants 
applied to this Court for revision of the 
Divisional Judge’s order. On the 22nd 
April 1957, the plaintiff applied for exe- 
cution of his decree and on the 15th Jane 
1507, he appeared before the executing 
Court and stated that, as the defendants 
had applied for revision to the Chief Court, 
he prayed that his application for execution 
might be consigned to the record-room. This 
prayer was granted. Defenddant’s petition 
for revision was rejected by this Court on 
the 12th December 1907. Oa the 12th 
December 1910, the plaintiff decree-holder 
presented an application praying for execu- 
tion of his decree, and in this application, po 
reference was made to the earlier application 
of the 22nd April 1907, nor did he state 
that his present object was to revive that 
previous application. The lower Courts have 
held that the present application is barred 
under Article 182 of the Limitation Act, and 
after hearing Mr. Fazal Ilahi on behalf of 
the petitioner, I see no reason to doubt the 
correctness of their decisions. Mr. Fazal 
Ilahi refers to the ruling of their Lordships 
of the Privy Council in Omar ud Din Ahmad 
v. Jawahir Lal (1), but it appears to me that 
that case is altogether distinguishable. There 
the proceedings in execution were suspended 
through no act or default on the part of the 
decree-holder, and his subsequent application 
was, both in substance and in form, one to 


(2) 27 A. 884, 10. L. J. 381; 15 M.L.J. 258; 9 C.W. 
N. 601; 2 A. L. J. 897; 7 Bom. L. R. 483; 82 I. A. 102, 


INDIAN OASES. 


[1913 


revive a previons application. In the present 
case, the proceedings, initiated in April 1907, 
were suspended in June 1907, at the express 
desire of the decree-holder and his present 
application is in form an entirely new appli- 
cation and in no sense one to revive and carry 
on the proceedings which began in April 
1907. In the circumstances, it must be held 
that this application is barred under Article 
182. I accordingly reject the petition with 
costs. 
Petition rejected. 


PUNJAB CHIEF COURT. 
Seconp CIvIL Arrear No. 97 or 1912, 
July 2, 1913. 

Present: —Mr. Justice Beadon and 
Mr. Justice Scott-Smith. 

Sayyad ABDULLAH SHAH—Praratire 

—APPELLANT | 


i versus 
Sayyad HUSSAIN JAHANA SHAH AND 


OTHERS — DEFENDANTS — RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), ss. 16, 17— 
Pre-emption—Notice to pre-emptor — Waiver of right. 

A notice was issued by the Court of the District 
Judge, under the signature of the Clerk of Gourt and 
bearing the seal of the Court, at the instance of one 
of several co-owners of a house, to the pre-emptor 
named by him and the notice was duly served on him. 
The notice was to the effect that the applicant wished 
to sell the house, that there were several persons’ 
ready to pay Rs. 3,200 for the house and that if he, 
the pre-emptor, wished to exercise his right of pre- 
emption he could do so on payment of the said 
amount. 

Some eight months later, the house was sold for 
Rs. 2,500 and the pre-emptor brought a suit for pos- 
session by right of pre-emption. It appeared that no 
one in fact had offered as much as Rs. 3,200. 

The suit was dismissed on the ground that it was 
barred by section 17 of the Punjab Pre-emption 
Act: 

Held, (1)that the suit was rightly dismissed and the 
plaintiff must be deemed to have waived his right; 

(2)that the notice was not invalid on the ground 
that it was not signed by the presiding officer of 
the Court. 

The law of pre-emption, by conferring a special 
right on pre-emptors, not only restricts the ordinary 
right of the owners of property to dispose of it as 
they please, but also restricts the ordinary right of 
others to purchase property which comes into the 
market and the obvious intention of sections 16 and 
17 is to provide a means by which it can be ascertained 
by these persons whether or not the pre-emptor in- 
tends to waive his right. It is not essential that there - 
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‘should have been negotiations with any particular 
individual or individuals before the notice is issued, 
and no limit is provided either as regards the time 
within which negotiations are to be completed after 
the issue of notice or as regards the number of per- 
sons who can be approached with aview to negoti- 
ating the sale, 

No definite contract takés place in proceedings 
under these two sections, and after issuing the 
notice, the owner of the property, ifhe cannot get the 
price mentioned in his notice, can sell ata lower 
price or need not sell at all. Similarly, a pre-emptor 
who receives notice issued under section 16 is not 
bound by the price mentioned in the notice, and, 
if he in turn gives notice under section 17 of his 
intention to enforce his right of pre-emption and 
of the price he is prepared to pay, he is not finally 
bound by that notice but in the event of a sale 
to a third party, he can abandon his claim, claim at 
the price which purports to have been paid or, if he 
thinks that there ia-ground for getting the price 
reduced, he can claim at a lower price. 

It is not essential that the notice under 
section 16 should ‘give minute details of title 
but all that is essential is that the pre-emptor 
should have notice that certain specified property 
is for sale and that ib is expected that a certain 
specified price will be obtained by the sale. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
20th November 1911. 


The Hon’ble Mr. Muhammad Shaft, K. B., 
and Mr. Muhammad Shah Nawaz, for the 
Appellant. : 


Rai Bahadur Pandit Sheo Narazn, 
Respondents. . 


JUDGMENT.—The house in dispute was 
the joint property of Barkhurdar aud his 
nephews. On 28th Fabruary 1909, Barkhur- 
dar alone .presented an application to the 
District Judge to the effect that he wished 
to sell the house, that there were persons 
ready to pay Rs. 3,200 for the house and 
that he wished notice +o issue to Abdulla 
Shah (the present plaintiff), that if he 
wished to exercise hig right of pre-emption, 
he could do so at the price of Rs. 3,200. 


A notice in terms of this application was 
duly issued from the Court of the District 
Judge under the signature of the Clerk of 
Court and the seal of the Court. This 
notice was admittedly served on the plaint- 
iff but the plaintiff took no action of any 
kind on it. 

Tt appears that no one had in fact offered 
as muchas Rs. 3,200 for the house and some 
eight months later, after certain negotiations 
with one Allah Wasay had taken place, 


far the 
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Barkhurdar arranged to gell the house to 
the chief defendant for Rs, 2,500. This sale 
was duly completed by a registered-deed 
executed by all the co-sharers. 

The plaintiff then instituted the present 
suit for pre-emption but the lower Courts 
have dismissed the suit on the ground that 
the plaintiffs right of preemption has 
become extinguished under section 17 of 
the Pre-emption Act (Punjab Act IT of 1905). 

Tt has been contended that the notica 
issued to plaintiff was in respest of a 
proposed sale for Rs. 3,200, that there was 
a subsequent proposal to sell to Allah 
Wasaya and the sale in dispute was the 
result of a third proposal to sell after an 
interim of eight months, that aven if a valid 
notice was issued under section 16 of the 
Act in respectof the firat proposal to sell, no 
such notice was issued in respect of the sale 
in dispute, that plaintiff, thongh wishing to 
enfores his right of pre-emption a} a reason- 
able price, took no action on the  notica 
because he was not prepared to enforce his 
right against a purchaser for so large a sum 
as Rs. 3,200 and that the words ‘any 
person’ and ‘vendor’ in sections 16 and 17 
include all the co-sharers in the property to 
be sold and, coasequently, a notice issued by 
one of the co-sharers alone is not a valid 
notice. 

We do not think that there is much forse 
in these contentions. 

The law of pre-emption, by conferring a 
special right on pre-emptors, not only 
restricts the ordinary right of the owners 
of property to dispose of it as they please, 
but also restricts the ordinary right of 
others to purchase property which comes 
into the market and the obvious intention of 
sections 16 and 17 is to provide ameans by 
which it can ba ascertained by these per- 
sons whether or not the pre-emptor intends 
to waive his right. It is- not essential 
that there should have been negotiations 
with any particular individual or individuals 
before the notice is issued, and no lim‘ is 
provided either as regards the time within 
which negotiations are to be completed 
after the issue of notice or as regards the 
number of persons who can be approached 
with a view to negotiating the sale. 


No definite contract takes place in pro- 
ceedings under these two sections, and after 
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issuing the notice, the owner of the pro- 
perty, if he cannot getthe price mentioned 
in his notice, can sell at a lower price or 
need not sellatall. Similarly, 4 pre-emptor, 
who receives notice issued under section 16, 
is not bound by the price mentioned in- the 
notice, and,if he in turn gives notice under 
section 17 of his intention to enforce his 
right of pre-emption and of the price he is 
prepared to pay, he is not finally bound by 
that notice but in the event of a sale toa 
third party, he can abandon his claim, 
claim at the price which purports to have 
been paid or, if he thinks that there is 
ground for getting the price reduced, he can 
claim at a lower price. 

_ It doés not appear to be essential that the 
notice under section 16 should give minute 
details .of title but all that is essential is 
that the pre-emptor should have notice that 
certain specified property is for sale and 
that it is expected that. a certain specified 
price will be obtained by the sale. 

In the present case, Barkhurdar was the 
co-sharer managiug the property; he had 
reason to suppose that the other co- 
sharers, who live at a distance, would not 
ratify his negotiations; they did as a fact 
ratify his negotiations by joining in the sale, 
and, if they had not ratified the negotiations, 
no sale would have taken place and there 
could have been no infringement of plaint- 
iff’s right of pre-emption. 


The question whether or not there were 
persons ready to buy at Rs. 3 200, is a point 
which was not material in proceedings under 
sections 16 and 17 and the notice left the 
plaintiff under no misapprehension either in 
regard to the property which it was. pro- 
posed to sell or as regards the price it was 
expected to obtain. It was an easy thing 
for the plaintiff to keep his right alive in the 
manner provided by section 17 and we can 
find no adequate excuse for his not having 
done so. 


It has been further contended that, as the 
notice was not signed either by Barkhurdar 
or by the District Judge, the plaintiff has 
in fact received no legal notice. Section 16, 
however, does not provide that the notice 
must be signed by the person at whose 
instance it is issned, nor that the nofice 
must be signed by the presiding officer of 
the Court, A notice issued by the Qourt on 
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an application is obviously a notice by the 
applicant issued through the Court, and we 
can see no valid reason for rejecting a notice 
which bears the seal of the Court and the 
signature of the officer of the Court to whom 
has been allotted the duty of signing and 
issuing processes issued under the order of 
the Court. 

We agree with the lower Court in the 
finding that plaintiffs right of pre-emption 
has become extinguished and we dismiss 
the appeal with costs. 

` Appeal dismissed. 


PUNJAB CHIEF COURT. 
Ssconp Crvin APPEAL No. 94 or 1912 
July 2, 1913. 
Present: —Mr. Justice Beadon and 
Mr. Justice Scott-Smith. 
NAGINA SINGH AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus 4 
RALLA AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Custom — Alienation by widow--Necessity—Old sale 
of over 30 years—Sale never questioned by rever- 
stoners—Strict proof of necessity not required. 

Where (1) a sale by a widow was effected nearly 
thirty years ago and no objection was ever made by 
her hasband’s reversioners that if was invalid for 
want of necessity; 

(2) the reversioners of her husband had abandoned 
their land in their village of origin prior to 1880; and 

(3 it had been decided in'a suit, to which one of 
the reversioners was a party, that the sale was for 
necessity: 

Held, having regard to the above considerations, 
that very strict proof of necessity could not be ex- 
pected from alieneos and that, therefore, the sale 
could not be set aside for want of such strict proof, 


Second appeal from the decree of the 
Divisional Jadge, Jullandhar Division, dated 
the 27th November 1911, reversing that of 
the Munsif, lst Class, Jullundhar, dated the 
20th May 1911, dismissing plaintiff’s suit. 


Rai Bahadur Pandit Sheo Narain, for the 
Appellants, 

Pandit Rambhaj Datt, 
ents. : 

JUNGMUNT.—This was a suit by the 
plaintiffs respondents for possession of entira 
lani sold hy Musammat Kiss> to Buta for 
Rs. 700 by registered-deed of 7th November 


for the Respond- 
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1882 on the ground that. they are her .of 1882 and does not appear to have beeu 
reversioners and that the sale was without based upon any tangible evidence. 
necessity. Then a sum of Rs. 315 was for payment 
The locus standi of plaintiffs was denied by as munofa due on the land. On the record 
the defendants, but the Courts have held it of the previous case, there isa copy of an 
to be established. ` extract from the General Register of suits 
In a previous suit between Sundar, one which shows that Atma Ram had a decree 
of the plaintiffs, and the present defendants against Musimmat Kisso for Rs. 3146-0 
decided by the Subordinate Judge, Jallun- including costs. Atma Ram, called as a 
dhar, on 17th June 1910, it was held that - witness, has deposed to Musammat Kisso and 
the sale was for valid necessity. The first Gurmukh coming together and paying off 
Court adopted this finding in the present suit this debt. Gurmnkh was brother of Buta 
and dismissed plaintiffs’ claim. and was really a co-vendee of the land, his 
The Divisional Judge on appeal found mame being added at the time of mutation. 
himself unable to adopt the finding of the This accounts for his going with Musammat 
Subordinate Judge in the previous'case on the Kisso to pay off the debt. We see no reason 
ground that it was not supported by the to disbelieve Atma Ram’s evidence and we 
evidence on the record, and, after considering hold that the payment of his debt was valid 
the evidence on the present record, came to necessity: 


the conclusion that necessity was not estab- There remains a sum of Rs. 135 taken in 
lished and accepting the appeal decreed the cash. It is impossible for the alienees after 
claim of the plaintiffs otber than Sandar. such a length of time to prove what was the 

The defendants have filed a further appeal ' necessity for borrowing this sum, but Musam- 
in this Court. mat Kisso was in debt and we see no reason 

Now before considering the evidence as to to suppose that she did not require it for 
necessity, we must bear in mind that— some necessary purpose such as her mainten- 


(1) the sale was effected nearly thirty -anoe or payment of debts. We certainly are 
years prior to this suit and no objection was ot going to set aside a sale iu the circum- 
ever made that it was invalid for want’ of stances of this case, merely because strict 


necessity; proof as to necessity for this sum is wanting, 

(2) plaintiffs and their ancestors abandoned The evidence as to plaintiffs’ locus stand? is 
their land in their village of origin prior to very meagre and we should have remanded 
the Settlement of 1880; the case for further inquiry on this point had 


(3) it has been decided in a suit to which we not been prepared to uphold the sale. 
one of the plaintiffs was a party that the sale- We accept the appeal and restore the decree 


_ was for necessity. of the first Court, dismissing plaintiffs’ suit 
Having regard to the above considerations, with costs throughout. 
one must not expect very strict proof of l Appeal accepted, 


necessity from the alienees. 

Out of the Rs. 700, asum of Rs. 250 was 
paid to a prior mortgagee, who was not the uan 
sameas tha vendee He was in possession 
under the mortgage since 1873. We see no 
reason why Buta should be expected, after 
such a length of time, to prove that this s Bey es P ee 4 
mortgege was for valid necessity and.a copy Peony B it person Tele 
of the registered-deed produced before us by Phar aa 
Pandit Sheo Narain shows that Rs. 200 was kna a andha Jaa Jang 
borrowed for payment of decree-holders.. RAMU SUR ARO USS BG ANG NG E 


This mortgage debt was, we haye no doubt, a aji a 
just debt which Bata was justified in paying 
off, The learned Divisional Judge says SAWARIYA aaa a 


Ka pi Superintendent was of opinion Custom—Alienalion ~—Alienation effected by com. 
at the mortgage was fistitious, bat this promise of suit, whether can be contested by song or 
opinion was in regard to the subsequent sale reverstoners—Declaratory suit nat brought within 1g 
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yeara— Subsequent suit for possession—Punjab Limit- 
ation (Ancestral Land Alienation) Act (I of 1900). 

An alienation of immoveable property effected by 
compromise of a suit cannot be contested either by 
the son or other reversioners of the alienor. 

Miran Baksh v. Gamun, 5 Ind, Gas. 589; 3 P. W. R. 
1910, followed. . 

A claim for possession of “ancestral property by a 
reversioner, on the ground that on the donee’s line 
- being extinct the property reverts to the family of 
the donor, is barred by the Punjab Act I of 1960, if no 
suit to contest it was brought within 12 years from 
the date on which the mutation was effected in favour 
of the donee. 


Second appeal from the decree of the 
Divisional Judge, Jhelum Division, dated 
26th April 1912, varying that of the Munsif, 
lat Class, Gujrat, dated the 220d February 
1912, decreeing claim on payment of Rs. 190. 


Lala Hukam Ohand, for the Appellants. 
Mr. Muhammad Hussain Khan, for the 
Respondents. 


JUDGMENT.—The following pedigree- 
table shows the relationship of the parties: — 
Gout MUHAMMAD, 

















r 
Braham, Pir Muhammad, 
oe D 
Allah Ditta, Aziz Bakhsh’s 
A descendants not parties, 
eee 
| 
Boota, Chanan, Amir, 
| 
adopted Bhola, 
Sharaf Sawariya. Allah Din, Musammat 
Din. | Sawani. 
Faqir. 
> 
( | | 
Allah Din. Kalu. Mast, Sharaf Din, 
Muhommad Alla Rakha, 


Din. . 
Ladha, died 
childless, 


The facts are not denied. Over 45 years 
ago, Buta adopted Sharaf Din who died about 
1890 after his adoptive father and father-in- 
law. Buta had gifted bis land to Sharaf 
Din. The plaintiffs-respondents, Sawaria 
and Faqir, sue for possession of the land held 
by Sharaf Din on the ground that as Allah 
Rakha and his son Ladha have died, the 
branch of Sharaf Din, described a donee 
of Buta’s land, is extinct and the land should 
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revert to them as surviving reversioners of 
the donor Buta. 

Tt appears that when Sharaf Dia died 
about 1890, Kalu éte., took possession of his 
land, and Allah Rakha brought a suit for 
The case was compromised, 
4 kunals were given to Kalu and. the rest 
was divided into two equal portions of which 
Kalu ete., took one and Allah Rakha took 
one. Mouiation in favour of the half share 
so arrived at plus four kanals given to Kalu 
was effected on 25th April 1894. Subse- 
quently, Allah Rakha sold his share for 
Rs. 300 to Kalu etc, defendants, and 
mutation was effected on Ist December 
1599. Allah Rakha’s share was previously | 
under mortgage for Rs. 190. 


It is thus clear that the-claim of the plaint- 
iff, Sawariya and Faqir, rests on the basis 
that as regards the whole of the land given 
by Buta to Sharaf Din, as bis adopted son 
or as his khanadamad, they are reversioners 
of the donor Buta and entitled to succeed on 
failure of the donee’s line, They are met | 
by the pleas that defendants are in adverse 
possessior:—(1} Since Sharaf’s death as in 
possession of the share taken by them rightly 
or wrongly, and confirmed to them by Allah 
Rakha after the suit of 1891. See the 
mutation of 1894, 


(2), As vendees of Allah Rakha’s share 
given to Allah Rakha in the compromise of 
1891 and since sold by him to Kalu ete., 
defendants. See the mutation of 1899. 

lt must be remembered that Ladha son of 
Allah Rakha died recently and tbat the line 
of the donee Sharaf became extinct in him. 
Very considerable confusion has been intro- 
duced into this case by the fact that the first 
Gourt combined in one judgment an entirely 
separate suit brought by Kala etc., for a 
share in the inheritance of Bhola. This 
will be separately dealt with. For the 
present, we have only to consider thes claim 
by Sawariya and Faqir for possession of 
Sharaf Din’s land. Fagir’s right to sue 
for possession arose on the death of Ladha 
which occurred recently. The ordinary rule 
of Customary Law is that on extinction, as 
here, of the donee’s line, the ancestral pro- 
perty gifted reverts to the donor’s family. 
The plaintiffs, Sawariya and Faqir, are rever- 
sioners of the donor Buta and their right to 
gue arose when Ladha died recently. Prima. 
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facie then on the first ground of claim the 
plaintiffs Sawariya and Fagir would be 
entitled to succeed. They sue simply as 
collaterals of Buta, the original donor, and 
their right to possession did not arise till 
TLadha’s death. Leaving the question of 
limitation on the claim for the moment, 
let us consider the pleas. 

(2). When Sharaf Din died in 1890, 
Kala etc., present defendants, took posses- 
sion of his land. The present plaintiffs 
were not parties tothe suit. By compro- 
mise, Kalu took 4 kanals extra and then he 
and the other descendants of Allah Ditta 
divided the other kalf with Allah Rakha. 
Mutation of this transaction took place in 
1894. Subsequently, Allah Rakha sold his 
share to Kalu ete., and mutation took place in 
1899. Itis this aspect of the case only 
which has been regarded by both the lower 
| Courts, The learned Divisional Judge, hold- 
ing that the cause of action arose after the 
Punjab Limitation Act of 1900 came into 
force, finds that the plaintiffs’ suit is barred 
as regards the portion takén by Kalu &e., 
in 1894, since the mutation took place 17 
years before this suit and as regards the 
portion sold by Allah Rakha thatit is not 
barred since mutation took place within 12 
years of suit. There has been some argu- 
ment founded on Miran Bakhsh v. Gamun (1), 
to the effect that the compromise effected 
by Allah Rakha was binding on his son and 
also on reversioners like plaintiffs and that 
the alienation is not such an alienation as is 
contemplated by the Punjab Limitation Act. 
This argument has force. Kalu ete, had 
after Sharaf Din’s death in 1890 taken 
possession of Sharaf Din’s land in defiance 
of Allah Rakba, The reason does not appear 
from the record. If Allah Rakha, in order 
to secure what seemed to him possible, gave 
up his claim to a portion and re-gained the 
rest thiscan hardly be called an alienation 
within the meaning of the Punjab Limitation 
Act. I donot, therefore, think that Act 
applies to the transaction ending in the 
mutation of 1894 and the plaintiffs’ claim in 
this regard is not barred by limitation. The 
subsequent sale by Allah Rakha of the portion 
which he secured by the compromise in the 
same litigation was, of course, a genuine 
alienation. But the mutation of 1899 by 


(1) 5 Ind. Cas, 589; 3 P. W, R. 1910, 
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which the sale was brought on the register 
was effected in 1899 within 12 years of suit 
and as rightly found by the Divisional Judge 
the claim is not barred by time. We are 
thus brought to the position that the plain- 
tiffs’ claim is nob barred by time in regard 
to either portion of the land of Sharaf Din 
divided between Kalu ete., and Allah Rakha 
in 1891. Now apart from the Punjab 
Limitation Act, how, as regards plaintiffs, can 
the possession of Kalu etc., after the death 
of Sharaf in 1890 or after compromise ending 
in the mutation of 1894 or after the sale by 
Allah Rakha endorsed by the mutation of 
1899, be considered adverse, since plaintiffs 
kad no right to possession till the death of 
Ladha son of Allah Rakha, an event which 
occurred recently? It is clear that plaintiffs’ 
claim is not barred by limitation on either of 
the pleas described above. 

Returning now to the plaintiffs’ claim as 
set forth in the plaint, ib remains to consider 
whether it is barred by limitation under the 
Punjab Limitation ActP In the plaint, it is 
stated that Buta gifted the land to Sharaf 45 
years ago. 

This is one of the numerous cases in which 
a plaintiffs claim is, under the Punjab 
Limitation Act, barred when the cause of 
action arose, that is, on failure of the donee’s 
line by the death of Ladha. There was no 
declaratory suit by plaintiffs or other rever- 
sioners when Bata made the original gift 
45 years ago and mutation was duly carried 
out at that time. The plaintiffs’ claim is, 
therefore, long barred by time. 

I accordingly accept the appeal of Kala and 


Mohammad Din and dismiss the plaintiffs’ 


suit with costs throughons, 
Appeal accepied. 


CALCUTTA HIGH COURT. 
Second Orvis Arrear No. 1980 or 1910. 
July 29, 1913. 
Present:—Mr. Justice Coxe and 

Mr. Justice Ray. 
RAM LAL MANDAL AND OTHERS—- 
Prarntires——-A PPELLANTS 
- VETSUE 
KHIRODA MOHINI DASI AND OTHERS 
— DEFENDANTS — RESPONDENTS. 
Execution of decree—Decree purchased by one of several 


570 


KHIARAM v., CHHATOMAL, 


judgment-debtors—Contribution, suit for—Purchaser 
judgment-debtor, whether entitled to bring suit jor 
contribution—Civil Procedure Code (Act XIV of 1882), 
s. 232B—Oontract Act (IX of 1872), s. 69. 

Tf one of several judgment-debtors purchase the 
decree, he may nob execute it against the other 
judgment-debtors, but he is entitled to compensation 
on the principle of section 69 of the Contract Act, 
and is, therefore, competent to sue his fellow judg- 
ment-debtors for contribution. 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated March 4th, 
1910, reversing that of the Sub-Judge of 
that District, dated June 9th, 1902. 

Babus Mohendra Nath Roy and Biraj Mohan 
Majumdar, for the Appellants. 

Babus Harendra Narain Mitra, Atul Krishna 
Roy, Prakash Ohandra Sarkar and Shib 
Ohandra Palit, for the Respondents. 

: JUDGMENT. 

Coxe, J.—The parties in this case were 
judgment-debtors under a decree obtained 
by one Narendra Bose. The plaintiffs 
property was attached in execution and he 
then bought the whole decree. He tried to 
execute it benamt against the other judgment. 
debtors but failed and hethen brought this 
suit for contribution, The lower Appellate 
Court bas referred in strong terms, which 
_ are not without justification, to the plaint- 

iff’s conduct in execution and has held that 

in accordance with justice, equity, and 
good conscience, the suit should be dismiesed. 

The misconduct of the plaintiff lay in his 
attempts to defeat section 232B of the 
former Code. That- section forbids the 
execution of a decree purchased by one 
judgment-debtor against his fellows. This 
provision of law the plaintiff tried to evade 
by falsely representing to the Court that 
somebody else had purchased the decree. 

The reason for the enactment of this pro- 
` vision is given in the case of Suroop Ohunder 

Hazrah v. Troylukhonath Roy (1). Apparent- 

ly, it was thought wrong that one judgment- 

debtor should buy the decree for less than 
the full amount due and then execute it 
against his fellows for the full amount due, 
and the position of co-judgment-debtors was 

compared to that of surety and principal. I 

do not myself fully understand why it is 

worse fora judgment-debtor to realise more 
than he has paid fora decree than it is for 

a stranger. The judgment-debtor need rot 

necessarily stand in a fiduciary relaticn to 


(1) 9 W. R. 230, 
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the others. A stronger objection to my 
mind is that the purchasing judgment. 
debtor might. execute the whole decree 
against one of his fellows who might then 
purchase it and execute the whole against 
another and so on. This would be prevented 


by driving the purchaser to a suit for contri- 


bution, But in any case there does not seem 
to be the least reason for supposing that 
the Legislature intended that a judgment- 
debtor purchasing a decree should be deprived 
of all claim to relief against hie fellows. It 
has often been held that having regard to 
the provisions of section. 232B, such 4a 
purchase is equivalent to paying off the 
decree. In that case, the judgment-debtor 
is clearly entitled to compensation on the 
principle of section 69 of the Contract Act. 

Next, the lower Appellate Court holds that 
the plaintiff has not proved the payment of 
the purchase-money. ‘This point, however, 
was not traversed or put in issue and the 
learned District Judge was not entitled to 
decide it against the pleadings. 

I would, therefore, decree the appeal and 
restore the order of the Oourt of first in- 
stance but as the plaintiff has been abusing 
the process of the VUourts and for years has 
been harassing these defendants by taking 
proceedings agains} them which he knew 
perfectly well to be illegal, [ would make him 
bear his own costs throughout. 

Ray, J.—I agree. 

Appeal allowed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Apepar No. 60 os 1910. 
March 7, 1913. 
Present: —Mr. Pratt, J. O., and 
Mr. Cronch, A. J. C, 
KHIARAM PARIOMAL AND OTHERS— 
APPELLANTS 
VETEUS 
CHHATOMAL TIBRITH MAL AND OTHERS 


— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. VI. r. 17— 
Amendment of plaint—Subject to certain limitations 
—Suit for rent based on title—Title denied —Issue as to 
title raised and tried —No prejudice. ; 

The general rule of amendment of pleadings, 


Hi 


‘title and the agreement of tenancy. 
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. enacted in the Civil Procedure Code by Order . VI, 


rule 17, is subject to the limitation that the case 
tried must be consistent with the case as originally 
laidand that the state of facts and equities and 
grounds of relief originally alleged and pleaded by 
the plaintiffs should not be departed from, for 
if that were allowed, the defendants would be taken 
by surprise and prejudiced in their defence. 

Eshenchunder Singh v. Shamachurn, 11. M. I. A. 
4, 2 Ind. Jur. (N. 8.)87; 6 W. R. (P. C.) 57; 20 Eng. 
Rep. 8, referred to. 

Where in a suit for rent, title was clearly asserted 
in the plaint and denied by the defendants and an 
issue as to title raised and tried: 

Held, that there was no prejudice and that the 
plaintiff could recover on title. 


Appeal from the order of the Joint Judge, 
Sukkur. Larkana. 

Mr. Kimatrat Bhoiraj, for the Appellant. 

Mr. Issardas Oodharam, for the Respondents, 

JUDGMENT.—The plaintiffs sued to eject 
defendants from a house and to recover rent. 
The. defendants denied both the plaintiffs’ 
The 
Subordinate Judge framed an issue both as 
to title and as to the contract of oral 
tenancy. He gave the plaintiffs decree for 
possession; but finding the agreement for 
tenancy was not proved, he passed a decree 
for damages for use and occupation for the 
amount claimed. 

The District Judge reversed the decree on 
the ground that the plaintiffs should not have 
heen allowed to recover on title considering 
that the suit was essentially one for the 
recovery of rent on an oral lease. No doubt, 
ifthe guit had been one for rent only, the 
plaintiffs would have been confined to the 
specific title on which they sued. The leading 
case on this pointis that of DLakshmibar v. 
Hari bin Ravji (1). But we do not think the 
suit was based solely on the contract of ten- 
ancy: The plaintiff asserted in his plaint 
that he was the owner of the house and that 
assertion was denied by the defendants. The 
question of the title was raised by the defend- 
ants and was actually tried hy the Court of 
first instance. The case, therefore, is even 
stronger than that of Balmukund v. Dalu 
(2), where on very similar pleadings, it was 
held that the suit was both on title and on 
the tenancy although the Court of first in- 
stance had raised no issue as to title, 

The general rule enacted in the Civil 
Procedure Code by Order VI, rele 17, is that 


(1) 9 Bom. H. O. R1 
(2) 25 A. 498; A. W. N. (1908) 112, 
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such amendment shall be made as may be 
necessary for the determination of the real 
question in controversy between the parties. 
This is subject to the limitation, indicated by 
the Privy Council in Hshenchunder Singh v. 
Shamachurn Bhutto (3), that the case tried 
must be consistent with the case as originally 
laid and that the state of facta and equities 
and ground of relief originally alleged and 
pleaded by the plaintiffs should not be 
departed from—for if that were allowed, the 
defendants would be taken by surprise and 
But there was 
no prejudice here for the issue as to title 
was raised by the defendants themselves 
and this title was asserted in clear language 
in the plaint, We think the District Jndge 
was in error in determining the suit on thig 
preliminary point. We, therefore, reverse 
the desree of the lower Appellate Court and 
remand the case under Order XLI, rule 23, 
for determination on the merits. Costs to be 
costs in the cause, 


Oase remanded. 
(8) 11 M. 1. A. 7; 2 Ind. Jur. (xN. s.) 87; 6 W. R. (P. 


` 0.) 57; 20 Eng. Rep. 3. 


CALCUTTA HIGH COURT. 
REGULAR Civiu Arrear No. 337 or 1909. 
March 26, 1913. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr Justice Mullick. 

JIBAN KRISHNA GHOSE AND OTHERS 
— DECREE- HOLDERS—APPELLANTS 

versus 


SIMRIKHA KOER AND ANOTHER—OBJECTORS 


— RESPONDENTS. 

Civil Procedure Oode*(Act V of 1908), O. XXI, 
rr. 36, 97—Ewecution of decree—Resistance to delivery 
of possession of house—Claim to reside in portion of 
house, 

The decree-holders wanted the possession of a 
house to be delivered to them under a decree. The 
objector opposed the application for delivery of pos- 
session on the ground that she had a right of residence 
in a portion of the house. The Court “below, finding 
that the objector hada rightof residence in the por- 
tion, ordered that delivery of that portion in which 
the objector had a right of residence should be accord- 
ing to Order XXI, rule 36, of the Civil Procedure Code: 

‘Held, that the order was correct in law. 
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MAHOMED ALI ESSAJI V. KARACHI MUNICIPALITY, 


Appeal from the decree of the First Sub- 
Judge of Patna, dated March 22nd, 1909. 

Dr. Dwarka Nath Mitra, for the Appellants, 

Babu Ganesh Dutt Singh, for the Re- 
spondents, 

JUDGMENT.—This ig an appeal against 
an order made iu a proceeding for delivery 
of possession in execution of adecree. The 
decree-holders, who are the appellants in 
this Court, obtained a decree for possession 
against Kamala Prosad and certain other 
persons; One Smrikha Koer opposed the 
application for delivery of possession in 
respect to a portion of the house of which 
possession was sought to ba delivered on 
the ground that she was the mother of 
Sant Prosad and had a right of residence 
in the house and also had a right to be 
maintained out of the property. The decree- 
holders questioned the fact that she was 
the mother cf Sant Prosad. The Court 
below, however, upon a proper consideration 
of the evidence on both sides, came to the 
couclusion that she was the mother of Sant 
Prosad and was ontitled to reside in 2 
portion of the houseand accordingly ordered 
that the deeree-holders would recover posses- 
sion ofthe outer portions of the house and 
the eastern portion of the zenana by re- 
moving the inmates therefrom under Order 
XXI, rule 35, of the Code of Civil Procedure 
and that, as to the western portion of the 
zenana, the delivery would be according to 
Order XXI, rule 36, Civil Procedure Code. 
The decree-holders have appealed to this 
Court. 


We are of opinion that the order of the 
lower Court is correct. Musammaé Simrikta 
Koer, being the mother of Sant Prosad, 
has a right of residence in the portion of 
the house which has been found to be in 
her occupation by the lower Court and she 
cannot be turned out- therefrom by the 
decree-holders. Ithas been found that she 
has been occupying only a portion of the 
zenina apartment. As to her right to 
maintenance, that question has been reserved 
by the lower Court for decision in a regular 
suit. 

A preliminary objection was taken on 
behalf of the respondents on the ground that 
ro appeal lay to this Court. It is unneces- 
sary to go into that question, as the appeal 
fails on the merita. 


The appeal is accordingly dismissed with 
costs. We assess the hearing fee at two gold 
mohurs, 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Civiu Sum No. 386 or 1912. 
May 25, 1913. 
Present: —Mr. Crouch, A. J. Q. 
MAHOMED ALT ESSAJI—PGAINTIFE 
versus 
KARACHI MUNICIPALETY—Derenpant. 

Bombay District Municipal ‘Act (IIT of 1901), ss. 67, 
96, 113, 122—WNotice before suit not required in 
injunction cases—Alteratton in law—Preswmption— 
Departure Jrom plan of house submitted for sanction 
of Municipal Committee—Actionable only if disobedi. 
ence of legal order or infringement of by-law or pro- 
visions of Act—Order as to the manner of opening 
doors not legal—Mere apprehension of obstruction— 
Inopplicability of sections 118, 122. 

Under section 167 of the Bombay District Municipal 
Act IIT of 1901, no notice is necessary so far aga suit . 
seeks relief by injunction. 

Fundumal v. Mahomed Sharif, 4 Ind. Cas. 1156; 3 
S. L. R. 175, followed. 

It is a recognised presumption that the Legislature 
does not intend to make any alteration in the law 
beyond what it explicitly declares. 

It is not every departure from the plan submitted 
that justifies action on the part of the Municipality. 
The departure must involve also disobedience to 
legal order, or the infringement of a by-law or of 
some provision of the Act. 

Under section 96 of the Bombay Act ITI of 1901, 
as it stands, no order as to the manner in which the 
doors and windows are to be opened can be legally 
issued. 

Sections 113 and 122 of the Aot have no applica. 
tion to a case where it is merely apprehended that 
there may be an obstruction. 

Mr. Dipchand T. Ojha, for the Plaintiff. 

Mr. Rupchand Billaram, for the Defend- 
ants. i 
JUDGMENT.—Plaintiff is owner of certain 
premises on Bunder Road. On the ground 
floor are four shops and the doors of these 
shops open outwards. The Municipality have 
served him with a notice to so alter the doors 
that they will not, when opened, project over 
Municipal limits and failing compliance haye 
threatened to themselves make the required 
alterations. Plaintiff prays for a declaration 
that the shops in question open within the 


limits of the plaintiff and cause no obstruc. 
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tion in point of fact and for an injunction 
restraining the Municipality from removing 
the doors as now existing. 

Defendants in their written statement 
object that the doors cause an encroachment 
on public land at the time of opening, and 
that after being opened, they are likely to 
bea public nuisance if not folded back, 
and securely fixéd against the wall. Thov 
also plead that the suit is bad for want of 
notice. 


The following issues were settled :— 

1. Isthe suit bad for want of notice ? 

2. Has. the .discretion vested in the 
Municipality been arbitrarily exercised? If 
so, can the Court interfere with its exercise 
(see paragraphs 5 and 7 of the plaint and para- 
graph 2 of the written statement)? 

.8, General. 

_ My findings are on the first issue in the 
negative, and on the second that the Muni- 
cipality has no legal right to remove the doors 
and that they should be restrained from doing 
so by injunction, 

On the 12th July 1911, plaintiff forwarded 
to the Chief Officer and Chief Engineer, 
Karachi Municipality, a notice under section 
96 of Act III of 1901, stating that he intend- 
ed to build on his ploton Bunder Road, and 
submitting plans for approval (Exhibit B). 
The plan (Exhibit A) shows four large doors 
on the ground floor; the doors as shown are in 
two pieces, and apparently open inwards. By 
Memo. dated 22nd July 1911 (Exhibit ©) 
signed by the Engineer, Karachi Municipality, 
the plan submitted was approved, and 
permission to build in accordance therewith 
was granted. Atthe foot of this Memo., is 
printed the following :— 

Notice 2:—Windows and doors of the 
building will not be permitted to project on 
or overhang any public street of Municipal 
land, 


Plaintiff erected his building and put in 
four doors on the ground floor. These doors, 
instead of opening inwards, open outwards, 
and each door, instead of consisting of two 
pieces only, is formed of four pieses. Hach 
half-door can be folded back against the 
wall, and there is no difficulty in so folding 
it back that no portion of it at any time projects 
on Municipal land. But, if fully extended 
during the process of opening or of shutting 
each half, when at right angles with the 


building, projects 14 inches over the street 
(Exhibit F). If not properly secured against 
the wall, the doors may at times swing 
open and cause some obstruction to the pas 

sage of people using the foot way on to which’ 


‘the building abuts. 


By Momo. dated the 6th June (Exhibit 1), 
plaintiff was “requested to remove the doors 
within their own limits within seven days from 
date, failing which the same would be remov- 
ed by the Municipality.” Plaintiff, in his 
letter of the 15th June (Exhibit 2), appealed 
to the Managing Committee, but that body 
refused to interfere. On the 3lst July, 
plaintiff was again warned (Exhibit 4) that 
“the doors must beso made as to be within 
his own limits when opened. If that were 
not done within seven days, the doors would. 
be removed by the Municipality.” 

On the 5th August Mr. Dipchand T, Ojha 
wrote Exhibit 5 in which he states: “My 
clients are filing a suit against the Munici- 
pality for an injunction, and as no obstruction 
whatever is caused to the public traffic on 
the road nor is there any suggestion of im- 
minent danger, I trust you will not take the 
Jaw into your hands till you are served with 
an injunction from Court asking you 
not to interfere till the disposal of the 
guib.” 

On the same day, Mr. Dipchand wrote to 
the President, Exhibit 6, asking him to place 


.the matter before the Managing Committee 


and adding— ‘My clisnts are prepared to file 
a suit against the Municipality, but would 
rather desire the Managing Committee to 
consider his representation before taking any 
legal steps.” Further correspondence follow- 
ed. Mr. Measham Lea prepared a plan 
showing how the doors could be altered so 
as to open inwards, but, as no alteration 
was effected, a final notice was issued on 
the 8th October (Exhibit 12) warning plaint- 
iff that the doors would be removed by tha 
Municipality. The present suit was filed on 
the 11th Octcber. 

As to the first issue, Mr. Dipchand eon. 
tends, firstly, that no notice is necessary 
under section 167, when the suit filed is 
one for injunction, and secondly, that he did 
give one month’s previous notice. 

Ib bas been held by a Bench of this Court 
in Fundumal v, Mahomed Sharif (1), follow- 


(1) 4 Ind. Cas, 1156; 3 S. L. R. 175. 
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ing Ganoda Sundary Ohowdhurani v. Nalini 
Hanjan Raha (2), that the words in section 
424, Civil Procedure Code of 1882, “No suit 
-shall be instituted against a Public Officer in 
respect of an act purporting to be done by 
him in his official capacity,” did not render 
a notice necessary so far as a suit sought 
relief by injunction. The words in section 
167 of Bombay Act III of 1901 are “for any- 
thing done, or purporting to have been done 
in pursuance of this Act.” and the ruling in 
Fundumal’s case (1) clearly covers the present 
jssue. Batin the recent case of the Karachi 
Parsi Institute v. The Karachi Municipality, 
Fawcett, Additional Judicial Commis- 
sioner, has expressed doubt as to the correct- 
ness of the ruling in Fundanmai’s case (1) 
and has supported his opinion with very full 
arguments and, as Mr. Rupchand has adopted 
these arguments, ib is necessary for me to 
deal with them. The arguments can be 
summarised as follows:— 


1. Inconsidering the meaning of section 
167, one must examine the language of the 
section “uninfluenced by any considerations 
derived from the previous state of the law.” 


IL. The cause of action is the threat 
to do something and a threatis “something 
done.” 


IU. Ib has been held by the English 
Courts that the words “action for.any act 
done in pursuance of any public duty or. 
authority” in section 1 of the Public Autho- 
rities Protection Act, 1898, include an action 
for an injunction. 

1V. The Bombay High Court has, in 
Secretary of State v. Gajanan Krishna (8), 
given a ruling on section 80, Civil Pro- 
-cedure Code, which throws doubt on the 
older rulings of that Court which support 
the contention that no notice is necessary 
under section 167 in a suit for injunction. 

I will discuss cach of these propositions 
in order. 

Now, prior to the date of the Bombay 
District Municipal Act, 1901 being drafted, 
the Bombay High Court had consistently 
entertained suits for injunction against 
Municipalities even though no notice under 
section 48 of Bombay Act II of 1884 had 


(2) 1 Ind. Cas. 514; 86 O. 28; 12 CO. W. N. 1065. 
(8) 10 Ind. Cas. 639; 85 B. 362; 13 Bom. L. R. 273. 
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been given. That is to say, the law, as 
laid down in the Presidency, was that every 
citizen had a right of immediate recourse 
to the Courts of law if he apprehended injary 
from a Municipality. For this proposition, 
it is sufficient to merely refer to the cases 
noted below*, The object of Act TII 
of 1901 was to consolidate and amend the 
law relating to the management of Municipal 
affairs in the Presidency, outside the city 
of Bombay and there can be no doubt 
that the mind of the Legislature had been 
carefully applied to the existing law as 
expounded by the Chief tribunal regarding 
all matters relating to Municipal affairs 
with a view to amending it. The reports 
of the High Oourt of Bombay form ona 
of the chief means of ascertaining what the 
law is in this Presidency; this the Legis- 
lature must have known. It is to be 
presumed, therefore, that when they adopted 
section 48 of Bombay Act IL of 1884, as 
section 167 of the new Act, without sab- 
stantial amendment, they tacitly approved 
the law as it then stood, and were content 
to leave the section to be applied by the 
Courts within the same limits and with 
tke same discretion as before. See judg- 
ment of West, J., in Prabhakarbhut vw, Vish- 
wambhar Pandit (4). ; 


It is a recognised presumption that the 
Legislature does not intend to make any 
alteration in the law beyond what it 
explicitly declares. It isin the last degree 
improbable that the Legislature intended 
to deprive the sitizen of this Province of 
a most valuable right, and yet failed to 
give the slightest hint of such intention 
in the Act. Ifsuch had been the inten. 
tion, we should have expected to find it 
expressed with irresistible clearness. See 
Maxwell on Iaterpretation of Statutes, page 
113. - 


A suit for injunction isa suit guza tunet, 
the cause of action is the reasonable appre- 
hension of injury. The fact that a threat 


(4) 8 B. 318 at p. 321. 





* Patel Panachand Girdhar v. Ahmedabad Munici- 
pality, 22 B. 280; P. J. (1896) 298; Shidmalappa vV. 
Gokak Municipality, 22 B. 605; Harilal v. Himat, 22 
B. 636; Municipality of Parola v. Lakshmandass, 25 
B. 142; 2 Bom, L. R. 857. - 
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has been uttered is evidence that reasonable 
apprehension does exist, but it is not the 
cause of action. So far as the injury com- 
plained of is an act, actum, something done, 
the Common Law can provide adequate and 
appropriate relief in damages; it is only 
so far as the grievance relates to something 


in futuro that appeal can be made to the ` 


special equitable jurisdiction, for a pro- 
hibitory injunction. h 

The Public Authorities Protection Act, 
1893, was “an Act to generalize and amend 
certain statutory provisions for the pro- 
tection of persons acting in the execution 
of statutory and other public duties.” Section 
1 (a) lays down a period of limitation for 
all actions, and section 1 (c) deals with 
the right of a defendant to claim costs in 
certain events. In Fielding v. Morley Oor- 
poration (5), it was held that looking to 
the title of the Act, and to the whole 
of section 1, the action by plaintiff for 
injunction to restrain the Oorporation of 
Morley from trespassing came within its 
provisions, [n Harrop v. Osset Oorporation 
(6), Romer, J., in his judgment says: —" Look- 
ing at section 1, sub-section (a), itis clear 
to my mind that an action for an injunction 
could be brought and would be brought 
within its provisions, and the wording of sub- 
section (c) to my mind tends also to show 
that an action for an injunction is 
contemplated as an action falling within 
the purview of the Statute.’ It is clear 
that the rulings under this -Act cannot 
be safely accepted as a guide to the inter- 
pretation of section 167 of the Bombay 
Act III of 1901. 

In the Secretary of State v. Gajanan ` Krish- 
narao (3), the question before the Court 
‘was whether, in spite of the very wide 
words of section 424, Oivil Procedure Code 
of 1882, “no suit shall be instituted against 
the Secretary of State in Council until 
the expiration of two, months after notice 
in writing, etc’ a suit for injunction 
would lie even if no notice had been given 
and the Court, while holding that the words 
included a suit for injunction, nevertheless 
expressed the opinion that a Court .would 


(3) (1899) L. R. 1 Ch. 1; 67 L. J. Ch. 611; 47 W. R. 
295; 79 L. T. 231; 14 T. D R. 566. 

(6) (1898) L. B. 1 Oh. 525 at p. 627; 62 J. P. 207; 67 
L. J. Ch, 347; 18 L. T. 387; 14 I. L, R. 308; 46 W. R. 
391. € 


not be barred by the absolute and unqualified 
terms of the section from admitting a suit for 
injunction if serious injury were imminent. 

I am of opinion, therefore, that the 
present suit would lie even had there been 
no notice. 

But I consider that the provisions of sec- 
tion 167 as to notice were sufficiently com- 
plied with by the letters, Exhibit 5 and 
Exhibit 6. In these letters, Mr. Dipchand 
gave clear notice of his intention to file a 
‘suit and of the cause of it. The notice was 
given considerably more than a month 
before the date of suit, and the intervening 
period was spent in endeavours to avoid 
litigation. 

Mr. Rupchand has referred to sections 
96, 113 and 122 as justifying the Munici- 
pality in removing the doors on plaintiff's 
failure to comply with the notice to alter 
them. 

Sub-section (5) of section 96 runs as 
follows: — 

(5) Whoever begins or makes any build- 
ing or alteration or addition without giving 
the notice required by sub-section (1) or 
without furnishing the documents or afford- 
ing the information above prescribed, or 
except as provided in sub-section (4) withoat 
awaiting, or in any manner contrary to, such 
legal orders of the Municipality as may be 
issued under this section or in any respect 
contrary to the provisions of this Act or of 
any by-law in force thereunder, ete. 


A reference tothe opening words of the 
section: “Before beginning to erect any build» 
ing, or to alter externally or add to any 
existing building,” shows that the words 
“alteration or addition” apply only to altera- 
tions or additions to existing buildings, 
It is .not contended that there has been 
any infringement of any provision of this 
Act other than sections 113 and 122, here- 
after to be dealt with, nor has the Court 
been referred to any by-law. The plan re- 
quired under the section was duly furnished, 
and no information was demanded. We have 
ouly to consider, therefore, whether plaintiff 
has brought himself within the words “makes 
any building . . in any manner contrary 
to such legal orders of the Municipality as 
may be issued under this section.” 


It is noted that itis not every departure 
from the plan submitted that justifies action 
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on the part of the Municipality. The de- 
parture must involve also disobedienca to a 
legal order, or the infringement of a by-law 
or of some provision of the Act. 

No order was issued under the section com- 
pelling the plaintiff toso make his doors 
that they could never project over the street. 
Nor, in my opinion, could any order to that 
effect be legally issued under the section 
as it now stands. Under sub-section (2), 
the Municipality may impose in writing 
such conditions “ag to the dimensions and 
cubical contents of rooms, doors, windows 
and apertures for ventilation.......ccsessceeee 
as they think proper” but nothing is said as 
to the manner in which the doors and windows 
are to be opened. 

All that the Municipality can legally do is 
to warn intending builders that if windows 
and door when cpen, project over the street, 
the owner will be liable to prosecution, and 
this warning was given in the present case in 
the permission to build, 

I am of opinion, therefore, that the 
Municipality cannot justify their action under 
section 96. 

Under section 113, the Municipality may, by 
written notice, require the owner or occupier 
of any building to remove or alter any 
projection, encroachment or obstruction 
which overhangs or juts into orin any way 
projects or encroacbes upon any public street, 
so as to be an obstruction to eafe and 
convenient passage along such street. 

Now, in no notise served on plaintiff, has 
it been alleged that his doors did actually 
cause an obstruction. It is true that Mr. 
Lea on one occasion early in the morning 
found a door swinging open, but this incident 
was not made the basis of action on the 
part of the Municipality. Section 113 has 
no application to a case where it is merely 
apprehended that there may be an obstruc- 
tion, 

Under section 122, the Municipality have 
power to remove any projecting structure, or 
any encroachment, or obstruction, in any 
public street. But they have no power to 
compel any person to take such measures 
with regard to any particular thing as will 
render it impracticable for such thing to ever 
constitute an obstruction or encroachment. 

The Act, as it now stands, seems inadequate 
to the protection of the public as regards 


ghop doors, but the Court cannot strain ita - 
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provisions to justify an illegal act of the 
Municipality even though assured that such 
act would be in the interest of the general 
publie. 

It has been urged that no injunction 
should issue. But no undertaking is offered 
that the Municipality will not remove 
In the absence of such 
undertaking, an injunction must be granted. 

Let there be decree prohibiting defendants 
from removing the doors of plaintiff, referred 
toin the plaint, and ordering defendants to 


pay all costs. 
Suit decreed. 


CALCUTTA HIGH COURT. 
LETTERS PATENT Apezat No. 72 or 1910. 
May 22, 1913. 

Present:—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kt, 

NISTARINEE DABHE—Puaintisr— 
APPELUANT 
Versus 
RAI MOHUN BISWAS AND OTHERS — 
DEFENDANTI— RESPONDENTS. 

Preliminary decree—Appeal from preliminary decree 
—During pendency of appeal, final decree passed— 
Subsequent hearing of appeal—No appeal from final 
decree—Preliminary decree set aside on appeal—HEffect 
—Final decree inoperative. 

A preliminary decree was made in favour of the 
plaintiff in an account suit. . Anappeal was preferred 
against the decree by the defendant, and during the 
pendency of the appeal, the first Court made a final 
decree. When the appeal was heard, no objection 
was taken to the effect that the Appellate Court had 
lost its jurisdiction to hear the appeal because during 
the pendency thereof, the final decree had been made. 
The appeal was heard and the pri eliminary decree was 
varied in a material particular: 

Held, that, as the plaintiff obtained the final decres 
while the preliminary decree was under appeal, the 
final decree must be deemed to be subject to the 
result of that appeal, and that the final decree could 
not be deemed to be operative, having been made on 
the basis of the ertoneous preliminary decree. 

Mackenzie v. Narasingh Sahat, 1 Ind. Cas. 418: 10 C. 
L. J.118: 36 C. 762 and Kuria Mal v. Bishambhar 
Das, 6 Ind. Cas, 276; 832 A. 225;7 A. L. J. 210, disg- 
tinguished. 

Narain Das v. Balgobind, 11 Ind. Cas. 517; 88.4.528; 
8 A. L. J, 604, dissented from as, being contrary to 
Bafatun v. Bilaité Khanum, 30 C. 683, 
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Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice 
Vincent, dated July 11th, 1910, in Second 
Appeal No. 2546 of 1908, 

: Babu Kritanta Kumar Bose, for the Appel- 
ant, 

Babus Jogesh Chandra Roy and Surendra 
Nath Das Gupta, for the Respondente. 


JODGMENT.—This is an appeal under 
clause 15 of the Letters Patent against a 
decision of Mr. Justice Vincent by which he 
has modified the decree of the District Judge. 

The plaintiff, now appellant before us, 
brought a snit’ for accounts against the 
defendants. A preliminary decree was made 
in his favour on the 8th of February 1908. 
An appeal was preferred against that decree 
on the 4th of March 1908. During the 
pendency of the appeal, the first Court 
proceeded to make a final decree on the 
basis of the preliminary decree onthe 24th 
of March 1908. On the. 11th April 1908, 
the appeal against the preliminary decree 
was heard. No objection was taken before 
the District Judge to the effect that he had 
lost his jurisdiction to hear the appeal 
because during the pendency thereof, the 
final decree had been made by the Court 
of first instance. The appeal was heard by 
the District Judge, and the decree of the 
Court of first instance was varied in a 
material particular. An appeal against the 
decree of the District Judge was then 
lodged in this Court, and at the hearing it 
was contended that the District Judge had 
no jurisdiction to hear the appeal preferred 
tohim, because before he could hear the 
appeal, a final decree had been made by the 
Court of first instance. In support of 
this view, reliance was placed apon the cases 
of Mackenzie v. Narasingh Sahat (1) and 
Kuria Mal v. Bishambhar Das (2). The 
learned Judge rightly held that these cases 
were distinguishable. In the case of 
Mackenzie v. Narasingh Sahai (1), the appeal 
against the preliminary decree was preferred 
after the final decree had been made, and it 
was ruled that at that stage it was open to 
the appellant to prefer an appeal against 
the final decree alone. The same view was 
taken in the case of Kuria Mal v. Bishambhar 
Das (2), The cases relied upon, consequently, 


18; 36 C. 762. 


(1) 1 Ind. Gas. 413; 10 C. L. J. 1 
225;7 A.L. J. 210, 


(2) 5 Ind, Cas. 276; 32 A. 22 
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did not assist the contention of the appellant. 
Reliance, however, is now placed upon the 
case of Narain Das v. Balgobind (3), which 
does support the contention of the appellant. 
We are not prepared, however, to accept 
that decision es well founded on principle, 
in fact itis contrary tothe decision of this 
Court in the case of Buafatun v. Bilaiti 
Khanum (4). When the appeal against the 
preliminary decreas was filed, it was, un. 
doubtedly, competent but it is contended that 
the appeal became incompetent as soon as 
the final decree was made by the Court of 
first instance. This view clearly cannot be 
supported on principle. The party who 
obtained the final decree in his favour took 
it while the preliminary decree was under 
appeal. The final decree, therefore, must be 
deemed subject to the result of that appeal. 
In the case before us, it has been decided 
by the District Judge as also by this Court 
that the preliminary decree as originally 
made was erroneous. The consequence is 
that the final decree made on the basis of 
the erroneous preliminary decree cannot be 
deemed to be operative In this view, the 
decree of Mr. Justice Vincent must ba 
affirmed and this appeal dismissed with 
costs. 

The Court of first instance will now proceed 
to pass the final decree on the basis of the 
decision of this Court. 


Appeal dismissed, 
(3) 11 Ind. Cas, 517; 33 A 528; 8 A. L. J. 604. 
(4) 30 0. 683. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Szconp Orvin Aresa No. 171 or 1912. 
May 9, 1913. 

Present:—Mr. Kanhaiya Lal, A. J. Q. 
MAHADIN—Derenpant —ApPPELLANT 
versus 
SHEO PRASAD— PLAINTIFF — RESPONDENT, 

Mortgage —Mortgagee’s right to enforce mourlgage 
of undivided share—Share allotted to mortgagor to 
be followed —Cash allotment in liew of share in property 
to be followed. 7 

The mortgage of an undivided share in property, 
which, under a partition, is allotted to another 
co-sharer, cannot, in the absence of fraud, be en- 


- forced by the mortgagee except against the share 


which was allotted to the mortgagor in lieu of 


576 


INDIAN OASER. 


[1913 


Musammat TALUERAJ KOER v. Musammat CHOOLACROOA KOER. 


the share mortgaged. The same rule would apply 
where the mortgagor was allctred a cash payment in 
lieu of his share in the property, 

Byjnath Tall v. Ramoodeen, 1 I. A. 106; 21 W. 
R. 238; Amolak Ram v. Chandan Singh, 24 A. 483; 
A. W.N. (1902) 137, referred to. 


Appeal against the decree of the District 
Judge, Rae Bareli, dated 12th February 
1912, upholding that of the Munsif, Rae 
Bareli, dated 31st October 1911. 

Mr. Zahur Ahmad, for the Appellant. 

Mr, Al? Mohammad, helding brief of Mr. 
Sami.ul-lah Beg, for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff-respondent for 
the recovery of money due on certain mort- 
gages alleged to have been executed by 
Raghubir in his favour. The defence of 
Mahadin, the brother of Raghubir, was that 
by a decree for partition, passed on the 14th 
February 1911, the property mortgaged with 
the plaintiff-respondent was allotted to the 
share of Mahadin, Mahabir and Musammat 
-Gaura and that a sum of Rs. 629 was made 
payable by the latter to Raghubir in lien of 
hia share, 

The learned District Judge finds that 
the partition was effected bona fide between 
Raghubir and Mahadin in lien of a cash 
payment of Rs. 629 to be made by the 
latter to Raghubir. It is not open to the 
parties in second appeal to challenge that 
finding. The plaintiff: is not, therefore, 
entitled to enforce that mortgage, according 
to the decision of Shahebzadah Mahomed Kazim 
Shah v. R. 8. Hills (1), against the property 
originally mortgaged. A person, who 
advances money upon 9 mortgage of properly 
which the mortgagor holds in an undivided 
share, must be taken to take it subject to the 
liability, arising.aubsequent tothe partition,and 
as held in Byineth Dall v. Ramoodeen(2), whioh 
was followed in Amolak Ram v Ohandan Singh 
(3), a mortgage of an undivided share in 
‘property which under a partition has been 
allotted to another co-sharer cannot, in the 
absence of fraud, be enforced by the mort- 
gagee except against the share which has 
been allotted to the mortgagor in lieu of 
the share mortgaged. In cases where the 
mortgagor has been allotted only a cash 
payment, the whole transaction requires to be 


~ (1) 35 C. 388; 12 O. W. N. 373. 
(2) 11. A 106; 21 W. BR. 233. 
(3) 24 A. 483; A. W. N. (1902) 137. 


examined with great care and serutiny, but the 
Court below finds that the property, which 
was the subject of partition, did not 
exceed in value the amount out of which a 
one-fourth share was allitted in cash tothe 
mortgagor. I see no reason, therefore, to 
question the findings arrived ab by the 
Court below and, allowing the appeal, modify 
the decree of the Court below in relation to 
the mortgaged property so as to confine its 


- Operation, if it remains unpaid, against the 


mortgagor’s share, representing a cash pay- 
ment, awarded by the decree for partition, 
dated the 14th Febrnary 1911. That 
money is still held by the defendant-appel- 
lant and he cannot, therefore, be exempted 
from this decree. No costs will be allowed 
to the plaintiff-respondent here. The rest of 
the decree will beconfirmed. The defendant- 
appellant will bear his own costa throughout. 
Appeal allowed; Decree modified. 





CALCUTTA HIGH COURT. 
Misoriianeous Orvis Apeeat No. 262 or 1913, 
Orvis Rute No 769 or 1913 anv 
Civiu Appiicat:on No. 3743 or 1913, 
June 26, 1913. 

Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 

Musimmat TALUKRAJ KOER AND ANOTHER 
— OBJECTORS — APPELLANTS 
versus 
Musammat CHOOLACHOOA KOER awo 

ANCTHER— Patitioners— RESPONDENTS. 7 

Guardians and Wards Act (VIII of 1890), ss. 11, 18, 
17 cl. :3)— Notice—Person having custody of person of 
minor—Opportunity to adduce evidence. 

An order, appointing a pason to be the guardian 
of the person and property of a minor, without giving 
the person having the custody of the minor an oppor- 
tunity of adducing evidence to show the unfitness of 
the person applying to be appointed guardian and 
without fixing a date for the hearing of the petition, 
is bad and ought to he set aside. 

Appeal from the order of the District 
Judge of Shahabad, dated May 27th, 1913. 

Babu Buldeo Narain Singh, for the Appel- 
lants. 

Babu Chandra Sekhar Fershad Singh, for 
the Respondents. 4 

JUDGMENT. 
M. A. No. 262 or 1913. 

This is an appeal against an order of the 
learned District Jadge of Shahabad, dated 
the 27th May, 1913, appointing one Chitar 
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Singh and one Choolachooa Koer as the 
guardians of the property and the person, 
respectively, of a minor, Chabiraj Koer. The 
appellants are the step-sisters of the minor 
and the minor is residing with them, at any 
rate, from the death of her mother. It is 
contended on behalf of the appellants that 
the Court below onght to have followed the 
procedure prescribed in the Act and ought 
to have given them an opportunity of adduc- 
ing evidence to show the unfitness of the 
persons who have been appointed guardians. 
We are of opinion that the contention shonld 
prevail. Section 11 of the Guardians and 
Wards Act says that if the Court is satisfied 
that there is ground for proceeding on an 
application for being appointed guardian, it 
shall fix a day for the hearing of the appli- 
cation, and canse notice of the application, 
and of the date fixed for the hearing, to be 
served in the manner directed in the Code 
of Civil Procedure on, among others, the 
person, if any, named in the petition as 


having the custody or possession of the- 


person or the property of the minor. Ac- 
cording to the express provisions of the 
Act, therefore, the Court ought to have fixed 
a date for tbe hearing of the application and 
served a notice thereof upon the appellants 
with whom admittedly the minor was living. 
Section 13 lays down that the Court shall 
hear, on the day fixed for the hearing of the 
application, such evidence as may be adduced 
in support of, or in opposition to, the appli- 
cation. It appears that, upon the applica- 
tion of the present-respondents, no date was 
fixed for the hearing and no notice- was 
served upon the appellants; but on the 
27th May 1913, a Pleader who acted for one 
of the appellants in a previous proceeding 
(in which one Kamal Singh applied for 
being appointed guardian) asked Chitar 
Singh certain questions in cross-examination. 
In an affidavit produced in this Court, it is 
stated that the Pleader had no instructions 
to appear for the appellants on the 27th May. 
One Ram Asis appears to have-been examined 
and he is described as having been examined 
on behalf of the objectors; but all that 
he stated was that the minor had been taken 
away by her grandmother. If the Pleader 
led the Court to believe that he was acting 
on behalf of the objectors and put certain 
questions tothe witners, the Court below 
might have thought that the objectors had 


sufficient opportunity; bat the application 
of the respondents having been presented 
only onthat day, the appellants could not 
be expected to bə prepared at once to object 
and to adduce evidence as to the fitness of 
respondents Under these circumstances, 
although, having regard to the fact that 
there was a previous proceeding in which 
one of these appellants appeared, it might 
not have been necessary strictly to follow 
the provisions of the Act, we think that the 
appellants ought to have been given an op- 
portunity of stating their objections and 
adducing evidence in opposition tothe ap- 
plication made by the respondent, more 
especially, as one of the appellants was 
not a party to the previous proceeding. We, 
accordingly, set aside the order of the Court 
below appointing the respondents guardians 
and send back the case to that Court, in order 
that it may fix a date for the hearing 
of the application and give an opportunity 
to the appellants to raise any objections 
to the appointment of the respondents as 
guardians, and to adduce evidenca on the 
point, 

The minor is about twelve years of age 
and is, therefore, old enough to form an 
intelligent preference. We, therafore, draw 
the attention of the learned Judge to the 
provisions of section 17 clause (3) of the 


Act. We make no order as to costs. 
Rute No, 769 or 1913. 
This Rule was issued to show cause 


why the order of the lower Ovourt, dated 
the 19th May 1918, by which the learned 
Judge directed the petitioner to make over 
the minor to her maternal grandmother, 
should not be set aside. That order was 
made under the provisions of section 12 
of the Act, at a time when the application 
of Kamal Singh had been rejected and 
no application had been made by any other 
person for being appointed guardian. Since 
then, however, applications have been made 
by other persons. But as the case has 
been sent back to the lower Court for 
a decision of the question whether they 
should be appointed guardians, it is not 
necessary to say anything further with 
regard to the order of the 19th May as it 
was merely a temporary arrangement. Bat 
the petitimer and her sister (who are 
the appellants in Appeal from Order No. 
262 of 1913) having undertaken not to 
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marry the minor, Chabiraj Koer, until the 
further orders of the lower Court, the order 
of the lower Court, directing the petitioner to 
make over the minor to her maternal grand- 
mother, is stayed, until that Court disposes of 
the application or makes any further order 
with regard to it. To that extent and 
subject to the above undertaking, the 
Rule is made absolute. We make no order 
as to costs. 
A PPL"GTION No. 3743 or 1912. 


Ft is not necessary to make any orders 
upon this application made to this Court 
on the 10th June. 

Rule made absolute. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orv Arrears Nos. 137 ann 143 
or 1911. 
March 18, 1913. 
Present:— Mr. Lindsay, A. J. O. 
Satyed MUHAMMAD TAQI— DEFENDANT — 
APPELLANT 
Versus 
Saiyed MUHAMMAD BAQAR— Pratntize— 
RESPONDENT. 

Mortgage, redemption of—Adverse possession— Re- 
demption by one of co-mortgagors—Limitation Act (XV 
of 1877), Sch. il, Art. 144—Adverse possession how far 
affected by rejection of application by Revenue Court 
for correction of khewat. 


A mortgage was redeemed by one of several co- . 


mortgagors who obtained possession of the property. 
Subsequently, in December 1892, he applied to the 
Revenue authorities for correction of the khewat by 
removing the names of his co-sharers. In these 
proceedings he asserted his exclusive right to the 
property and denied the rights of others who claimed 
to be his co-sharers. This petition was rejected. The 
present suit for possession on behalf of the co-sharers 
was instituted more than 12 years after December 
1892; 

Held, (1) that the claim was barred by Article 144, 
of the Schedule to the Limitation Act by more than 
12 years’ adverse possession; 

(2) that the opinion of the Revenue authorities and 
their refnsal to alter the khewat did not affect the 
question of adverse possession. 


If a person, who has title to immoveable property, 


allows another to retain possession under an openly 
avowed claim that he is holding in his own right and 
fails for a period of 12 years to vindicate his title by 
recovering possession, his right to the property be- 
comes extinguished. 

Where a mortgagee ‘in possession has had his debt 
satisfied out of the usafruct, the mortgage is extingn- 
ished and one of several mortgagors can only claim 
from the mortgagee his own individual share bat has 
po right to take possession of the shares of his co. 
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mortgagors. If he does get possession of their share, 
the possession at once becomes adverse. 

Gobardhan v. Sujan, 16 A. 254, A. W. N. (189%) 72, 
followed. 


Appeal against the decree of the Sabor- 
dinate Judge, Sultaupur, dated 6th February 
1911, reversing that of the Mounsif, Saltan- 
pur, duted 15th September, 1910. 

Mr. Wazir Hasan, for the Appellant. 

Mr. Sami-ullah- Beg, for the Respondent. 

JUDGMENT.—These two second appeals 
have arisen out of two snits for possession 
brought by one Saiyed Muhammad Baqar. 
The principal defendant in each case was 
Saiyed Muhammad Tagi, and the principal 
plea set upin defence in each case wag one 
of. limitation. The suits related to different 
items of property and the facts in both the 
suits are not quite the same but as the point 
of limitation to be decided is common to 
both suits, the appeals may conveniently be 
disposed of by one judgment. To take 
first Appeal No. 137. The suit, out of which 
this appeal has arisen, was one for redemption 


“of a moiety share in 37 bighas 18 biswas of 


land situated in Qasba Muafiat. The plaint- 
iff, Muhammad Bagar, asserted that he was 
entitled to possession without any payment, 
but offered io pay for redemption: any sam 
which the Court might find to be due. 

The allegations in the plaint were shortly 
to the effect that the property had belonged 
to one Ramzan Ali, the common ancestor of 
the plaintiff and first defendant, that in the 
year 1850 A. D., Wasil Ali made three 
mortgages with possession iu favour of two 
mortgagees—that these mortgages were sub- 
sequently redeemed or taken over by one 
Sheocharan Lal who held possession of the 
lands, that the defendant Muhammad Taqi 
paid off Sheocharan Lal in or about the 
year 1893 and, subsequently, transferred 
portions of it to the remaining defendants 
Nos. 2 to 10. 

Muhammad Taqi admitted having 
redeemed Sheocharan Lal as stated in the 
plaint and, as already said, pleaded, among 
other defeuces, limitation by reason of 
adverse possession. 

The first Court dismissed the suit as 
time-barred; the lower Appellate Court 
reversed this decree and gave the plaintiff 
a decree for possession on payment of Rs 45. 

As to the facts, they are somewhat com- 
plicated and obscure but, so far as I can 
ascertain them, they are as follows;— 
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Ramzan Ali, the original owner of the 
property, had three sons of whom one was 
Saiyed Wasil, the man who sxecuted the 
three mortgages in 1850, 

Wasil, his two brothers, Saiyed Baqar and 
Saiyed Abbas, were all killed during the 
Mutiny. Abbas lefts a childless widow, 
Ujiali Bibi, who had no right to inherit her 
husband’s share of the immoveable pro- 
perty, the family being Shias. However, 
in 1862, in virtue of an award made by 
arbitrators, Ujiali was granted a life-estate 
in the rd of the family property which 


had descended to her husband by inheritance.' 


She lived till the Ist December 1896. 

In 1864, Ujiali somehow or other got the 
mortgages executed by Wasil in 1850 trans- 
ferred to Sheocharan Lal. It appears that 
with respect to two of these mortgages which 
were held by Faiz Ali, she wrote a letter to 
Sheocharan and asked him to redeem which 
he did on payment of Rs. 304.9-0. 

The third mortgage in favour of one 
Taleyar Khan was, it is said, redeemed by 
the lady herself who proceeded at once to 
re-mortgage the same property with Sheo- 
charan for Rs. 100. - 

Whatever may have been the actual cir- 
cumstances attending these dealings between 
Ujiali and Sheocharan, we bave it that in 
the year 1875 Sheocharan brought a suit in 
the Court of the officer who was making the 
first Regular Settlement and obtained a decree 
declaring him to be the mortgagee of 37 
bighas 18 biswas standard measure. Exhibit 
A 23 is a copy of Sheocharan’s plaint in that 
suit and Exhibit A 24 is a copy of a deposi- 
tion made by him in which he stated that he 
held the land in mortgage from Ujiali Bibi 
as security for a debt of Rs. 404-9.0 


Thereafter Sheocharan’s name was record- 
ed in the revenue papers as mortgagee. 
Ujiali Bibi was shown as the mortgagor. - 


Ata later stage, it seems (see Exhibit 
A27) that entries were made in the village 
papers showing the ownership of the equity 
of redemption according to the following 
shares:—— 


(1) Bibi Ujiali . ord, 

(2) Ummat-ul- Fatima sa rd. 
Musammat Wajiha rd in 

(3) | equal 
Musammat Husain Bandi) shares. 
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Ummat-ul-Fatima was the plaintiff's 
mother. Musammat Wajiha, the mother of 
the defendant, Muhammad Taqi, was the 
daughter of Wasil Ali by one wife. Musam- 
mat Husain Bandi was Wasil Ali’s second 
wife. 

It may be taken, therefore, that by virtue 
of the decree of the Settlement Court in 


1875, Sheocharan Lal became the mortgagee 


of 87 bighas 18 biswas, and it is obviously 
with reference to the terms of this decree 
that the present suit was filed for the plain- 
tiff asks for possession of a half share of 


.87 bighas and 13 biswas—no doubt, the very 


lands in respect of which Sheocharan got 
his decree, 

It is the plaintiff’s case as set ont in the 
plaint that the first defendant, Taqi, paid 
off Sheocharan in or about 1893 and it 
must be taken that Taqi got possession 
after redemption for that would be the 
ordinary result of the discharge of a 
usufructuary mortgage. It has been argued 
in appeal that there is no direct evidence 
to show that Taqi did actually get posses- 
sion then and it is pointed out that more 
than one of the defendants who were im- 
pleaded by the plaintiff as transferees from 
Taqi asserted that they got possession by 
payments made directly to Sheocharan on 
dates later than 1893. But Taqi’s plea is 
that he got possession after redemption and 
the plaintiff's own casein the plaint is to 
the same effect. lb must be taken onthe 
pleadings that Taqi did redeem in or-about 
1£93—and the fair inference is that he got 
possession, What then was the position of 
Taqi after redemption? Putting the case in 
the light most favourable to the plaintiff, aud 
accepting the view taken by the lower 
Appellate Court, the original mortgagor 
Wasil, and after him, Ujiali Bibi, who mada 
Sheocharan the mortgagee, were acting on 
behalf of all the members of the family. 
Taqi's position after redemption would, 
therefore, be that of a co-mortgagor who 
had redeemed the entire mortgage and 
had thereby acquired a charge on the shares 
of his co-sharers in the property for the 
amounts due from their shares in respect of 
the cost of redempion. 

The suit is, therefore, to be treated as one 
for possession by redemption of a charge and 
the period of limitation for such a suit hag 
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been held to be that prescribed in Article 144 
of the Schedule to the Limitation Act, that 
is to say, twelve years from the time when 
the possession of the defendant became 
adverse. This is the law laid down in Makh- 
dum Khun v., Musammat Jadi (1) and 
in other cases decided by other High 
Courts. 


From what date then did Taqi’s possession 
become adverse to the plaintif? Not, I 
thick, from the date of redemption as argued 
by the sppellant’s learned Counsel. ` It may 
be that Taqi as a charge-holder had the 
right to enforce payment of his charge within 
twelve years from the date of redemption 
under Article 182 of the Schedule to the 
Limitation Act, but it does not follow that 
the cause of action for a suit for 
redemption by a co sharer whose share was 
charged arises on the same date. There is 
no Article in the Schedule providivg limitation 
for such a suit for redemption and it is for 
this reason that resort mast be had to Article 
144, which gives the limitation for suits for 
possession not otherwise provided for. The 
question then is whether after redemption 
Tagi asserted an adverse title to the property. 


In December 1892, we find that Taqi did 
_assert his exclusive right to the property. 
He applied to the Revenue Courts for cor- 
rection of the khewat by removal of the 
names of Ummat-ul-Fatima and Ujiali Bibi. 
In his statement recorded by the Lahsildar 
(Of. Exhibit 5‘, Taqi asserted that be alone 
was in possession, that he had redeemed 
Sheocharan’s mortgage, and that the entry 
ought to stand in his name only. He farther 
declared that the ladies’ names had been in 
the khewat without any right and that they 
had never been in possession. 
Taqi’s petition for amendment of the khe- 
wat was rejected in November 15953, 


In 1894, he made another attempt in the 
course of which he got Ujiali’s name struck 
cul of the khewat with her own consent. 
The Court refused fo remove the name of 
Ummat-ul- Fatima. And once again in 1897, 
he endeavoured, but without success, to have 
tha name of Ummat-ul-Fatima removed. 
On that cccasion, he again declared that she 
was not in possession and had no rights as an 


owner, 


(1) 9 0. ©. 91. 
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There can bə no donbs upon this evidence 
as to Taqi’s attitnde with respect to the 
property. He was clearly setting up an 
exclusive title tothe land and denying in 
the plainest terms the rights of the others 
who claimed to be co-sharers. Itis obvious 
that the khewat entries, if they were meant 
to show that the ladies had physical posses- 
sion of the property, were altogether wrong. 
They were never in possession ab all for the 
land was held frst by Sheocharan from the 
year 1865, and possession was, as already said, 
transferred to Taqi in 1893. - 

We have it, therefore, that Tagi, or his 
transferees (which is the same thing) have 
been continuously in occupation since 1892. 
1893 and that Taqi has been repeatedly 
asserting his exclusive title and if this does 
not amount to adverse possession in the traest 
sense of the term, I do not know what 
does. The Subordinate Judge, who dealt. with 
the appeal in the Court below, seems to have 
thought that because Taqi’s claim of exclusive 
ownership and possession did not move the 
Revenue Court to alter the khewat iu his 
favour, therefore, his assertions conuat for 
nothing and are not to be treated as evidence 
of adverse occupation. This, in my opinion, 
is an altogether erroneous view. We are not 
concerned with the opiuions of the Revenue 
Officers as tothe merits of Taqi’s claim, What 
we have to consider is the state of mind of’ 
Taqi who was in possession. Was he setting 
up as holding the property for himself and 
denying the right of other claimants to their 
knowledge? Without duubt, he was and where 
immoveable property is actually held by 
a person who openly asserts that he holds 
in his own right, the possession is of neces- 
sity adverse. It can make no difference 
as suggested by respondent’s learned Oounsel 
that Taqi himself bas not retained actual 
possession for more than twelve years from 
the date of redemption. He has made 
transfers of the property from time to time 
and has pnt his transferees in possession— 
acts which in themselves are further 
preof of the adverse nature of Taqi’s occupa- 
tion. Being in possession, Taqi was entitled 
to transfer possession to others and for the 
purposes of prescription, this derivative 
possession of the transferees is just as 
effective as regards the plaintiff’s title as 
actual possession by Taqi himself would 
have been, 
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The view taken by the lower Appellate 
Court seems to be based upon an erroneous 
interpretation of the judgment reported as 
Ramchandra Yashvant v. Sadashiv Abaji (2). 
In the course of that jadgmont, it was 
remarked that ‘in the case of a co-sharer 
holding after redemption, limitation is com- 
‘puted only from the date when the possession 
becomes adverse by the assertion of an exclu. 
sive title and submission to the right set up.” 


The learned Subordinaté Judge has seized 
upon the words ‘submission to the right set 
up” and has come to the conclusion that 
unless there is “submission” on one- side, 
‘there can be no adverse possession on the 
other. And he points out that as the 
persons against whom Tagi ‘was seeking 
relief in the mutation proceedings denied 
his assertions and prevailed upon the Revenue 
Court to dismiss his application for amend- 
mentofthe thewat, there was no submission 
on their part within the meaning of that 
expression as used inthe passage from the 
Bombay judgment above quoted. But this 
is to misunderstand what is really meant. 
lf a person ‘who has title to immoveable 
property allows another to retain possession 
under an openly avowed claim that he is 
holding in his own right and fails for a 
period of twelve years to vindicate his title 
by recovering possession, his right to the 
property becomes extinguished. It will not 
do for him to rely upon declarations he has 
made by way of counterblast to the other’s 
assertion of adverse right; he must take 
some effective steps to enforce his right 
while it is still alive and any failure to take 
such steps amounts to a submission to the 
right set up by hisadversary. Any proceed- 
ingg in the Revenue Court such as took place 
could not save the rights of Ujiali Bibi 
or Ummat-ul-Fatima without more ado. 
The property was in possession of Taqi and 
he was asserting his exclusive right-to it, 
A mere repudiation of his claims which 
resulted in the rejection of his petition for 
amendment of the khewat cannot possibly 
be treated as an effective reply to Taqi’s 
assertions. The Revenue Court could- not 
confer or take away title and as for the 
khewat entries, they are worthless even 
as evidence of possession when we know that 


(2) 11 B, 422. 
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the ladies never had and never could have had 
possession of the property. 

The Bombay ruling just referred to was 
cited in Modin v. Oothumangannt (3) with 
approval and the interpretation there pub 
upon it was that the possession of a co-moré- 
gagor could not become adverse after redemp- 
tion unless it were showa that the possession 

“was acquired or retained with an assertion 
of adverse title. There is abundant proof of 
such an assertion inthe present case. 

The judgment in question has been read in 
the same sense in other reported cases 
of Faki Abas v. Fakinurudin (4) and 
Ittappan v. Manavikrama (5). As was 
said in the latter case: — There is no ouster 
or adverse possession until there has been 
a disclaimer by the assertion of a hostile 
title and notice thereof to the owner direct 
or to beiaferred from notorious acts and 
circumstances.” 

Applying tbis principle to the facts here, it 
is cloar that Taqi’s adverse possession dates 
from December, 1892. The suit has been 
brought long after 12 years from that date 
and I hold, therefore, disagreeing with the 
lower Appellate Court, that it was time. 
barred. 

It has been argued, onthe analogy of 
certain rulings of this Court relating to suits 
for declaration between landlords and tanants, 
that the suit ‘is not beyond time. Maheshar 
Parshad v. Babu Muhammad Hwaz Ali Khan 
(6) and Mahesh Misr v. Deputy Oommissioner, 
Fyznbıd(7) have been referred to. No doubt, 
it has been laid down thatit isnot merely 
the assertion of adverse title on the part of a 
tenant which necessitates a suit for devlara- 
tion on behalf of the landlord with respect to 
his title; ib is only when on the basis of such 
an assertion an order adverse to tha land- 
lord has been passed by the Revenue Court 
that the landlord will ba required to file a 
declaratory suit. And soit is said that 
as the entries in the registers were maintain- 
ed by the Revenue Court in favour of 
the plaintifi’s mother, she had no occasion to 
bring a suit. 

Bat these principles can have no applica. 
tion in a case where the suit is one for poa. 


(3) 11 M. 416. 

(4) 168. 191. 

(5) 21 M. 163; 8 M. L. J. 92. 
(6) 70. O. 872. 

(7) 1 Ind. Oas. 325; 12 O. O. 15. 
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session and no; merely for a dazlarat’on of 
title. They were laid down in order to ex- 
plain what are the elanants of a cings 
of action for a deslaratury suit and they 
cannot affect the question of limitation und: r 
Article 144 aa Te 

The result is that I must hold in favour 
of the appellant that the suit was barred by 
Article 144, of the Schedule to the Limitation 
Act. LTaccept the Appeal (No 137 of 1911), 
set aside the decree of the Court below and 
restore the order of the first Court. The 
appellant will get his costs both here and in 
the Court below. 

There ramains the other Appeal No. 145 
of 1911. The facts here are somewhat 
different. 

The suit was styled to be one “for pos- 
session by redemption” of a half share ia 
9 bigtas 13 biswas withoab paymanatof any 
Bum, : 

In the year 1250, Saiyed Wasil mortgaged 
7 bighas and 6 biswis bo one Karam Ali 
with possession as secarity fora loan of 
Rs. 100. After the death of Wasil and his 
brothers, Ujiali Bibi made a further mortgage 
of 2 biyhas and 7 biswas to Nihal, son of 
Karam Ali, for a loan of Rs. 10. 

_ In 1892, Taqi sued the representatives of 

the mortgagees and got a decree for redemp- 
tion without payment. Accordingly, the 
plaintiff wanted his half-share in this property 
without payment. Both Courts held that 
the suit was time-barred. The Subordinate 
Judge in appeal distinguished this case from 
the one previously dismissed. Here Taqi 
had no charge on the redeemed property for 
he had nothing to pay in order to get pos- 
session. And it was, therefore, held, following 
the rulicg in Gobardhan v. Sujan (8), that 
Tagi’s possession became adverse from the 
date he obtained it after redeeming, 

As is there explained, when the morlgagee 
in possession has had his debb satisfied out 
of the usufruct, the mortgage is ex- 
tinguished and one of several mortgagors 
can only claim from the mortgagee his own 
individual share; he acquires no right to take 
possession of the shares of his co-mortgagors. 
If he does get possession of their shares, it 
becomes adverse at once. 

The appellant’s learned Counsel has asked 
me not to follow this ruling on the ground 


(8) 16 A. 254; A. W. N. (1804) 72. 
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that the cise was not correctly decided. Bab 
Teanast yield to this argument. It s9ans 
quite clear that a distincbion mash ba drawa 
between the case wherea cə-morbgagor ra- 
deamson paymsntand the case whera he 
gets possession without paymant for the 
reason that the debt hag bean discharged. 

[n the former cise, the co-morbgagor ra-, 
deaming is given a sharga of his co sharars, 
and that fact ia itself implies, as was pointed 
out by West, J, in Ramchanirz Yashvant 
v. Sadashiv Abaii (2), thatthe possession 
which the co-mortgagor acquires after re- 
demption is not adverse for it would bs im- 
possible for a man to hold a lien on his own 
property. But the law gives no lien in cases 
where possession is obtained without payment 
and there can accordingly be no presumption 
that the possession is attributable to a lien 
and is not adverse. It can of necessity be 
nothing bat adverse possession. How, in- 
deed, can a suit like the present bs described, 
as it is in the plaint, a suit for possession by 
redemption? What is there to redeem P 
There is no mortgaga, no charge; the suit is 
an ordinary suit for possession aud as there 
is no ground for holding that the defendant 
stood in any relation to the plaintiff, which 
would preclude the notion that he was in 
possession otherwise than adversely, it follows 
that the suit brought more than twelve years 
after the defendant entered into possession is 
barred by time. All possession is, prima 
facie, exclusive and, therefore, adverse. 


The suit was rightly dismissed and this 
Appeal (No. 146 of 1911) is dismissed with 
costs accordingly. 


- Appeal No. 137 accepted. 
Appeal No. 146 dismissed. 
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Secoxp Civil Appea No, 3089 or 1911. 
April 23, 1913. 

Present:—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Ray. 
FAIZODDIN KHAN AND oTHEeRs— 
PLAINTIFF3—ÅPPELLANTS 
Versus 
REJU AKAN AND OraERs—DEFENDANTS 
— RESPONDENTS. 

Timitation—Adverse possession—Oo-owner, posses» 
sion of, when adverse against co-owners—Secret intens 
tion in his mind, whether sufficitent—Ouster necessary. 
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The possession of a person is in law the possession 
of his co-owners. Ibis not possible for him to put 
an end to that possession by any secret intention in 
his mind. Nothing short of ouster or something 
equivalent to ouster, can bring about that result. 
If there is not that ouster orits equivalent, there is 
no adverse possession, 

Corea v. Appuhamy, (1912) A. C. 230; 10 S. E. C. 
CN. s.) 61; 81 L. J. P. O. 151; 105 L. T. 836, followed. 


Appeal from the decree of the First Sub- 
Judge of Dacca, dated August 7th, 1911, 
reversing that of the Fifth Additional Munsif 
of Dacca, dated August 15th, 1910. 

Bubu Upendra Lal Roy, for the Appellants. 

Babus Birendra Ohandra Das and Jogesh 
Ohandra Guho, for the Respondents. 


JUDGMENT,—This is a second appeal 
arising out of a suit brought by the plaintiffs 
for recovery of possession of certain lands after 
establishment. of their khamar right to the 
same. The title to the land according to the 
plaintiffs is made out as follows:—It unques- 
tionably at one time belonged to a lady named 
Monsa Bibi. She died leaving a son Rajabdi 
and two daughters, Mogul Bibi and Jolusi. 
Mogul was married to one Ali Manjbi. In 
this state of things, the property devolved as 
to eight-annas on the son and as to the 
remaining eight-annas, ia equal shares, on the 
two daughters. Mogul’s husband obtained a 
money-decree against Rajabdi and in execu- 
tion uf that decree, the right, title and interest 
of the judgment-debtor in the eight annas 
was sold to the plaintiffs Nos. 1 to 3. This 
was in 1908. Subsequently, the four-annas 
of the two daughters was acquired by private 
sale, four-annas of Mogul being purchased by 
plaintiffs Nos. 1 to 3, and that of Jolusi by 
plaintifis Nos. 1 to 5. Thus the plaintiffs claim 
to have become entitled to the sixteen-annas 
of the property. Having become so entitled 
and, as they say, being in possession, they were 
dispossessed by the defendants. The defend- 
ants, by way of answer to the suit based on 
this dispossession, say that the sixtean-annas 
of the property was vested in Rajabdi, whe- 
ther as sold to him or how, has not been made 
apparent to us: and, it is further claimed that 
there was a settlement of the jote by Rajabdi 
and that defendants Nos. 1 and 2 succeeded to 
eight annas of his share, being the portion 
not sold, as his heirs. The Munsif decided the 
case infavour of the plaintiffs holding thattitle 
had been established and the suit was within 
time. The lower Appellate Court has modified 
this decree and has determined that the plaint- 
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ifi’s claim in respect of eight- annas is barred 
by limitation. The eight-annas to which this 
remark applies seems to be the eight annas 
belonging to the two daughters. It seems to 
me that we cannot accept this judgment as 
conclasive, for it is obvious that the matter 
has not been discussed with a complete appre- - 
hension of what are the principles that 
apply to such a case as this. The first point 
that bas to be decided is whether by their 
purchase from the two daughters, Mogul and 
Jolasi, the plaintiffs took anything. Itis clear 
they did, unless the interests of those two 
daughters had become extinguished. The 
suggestion appears to be that they did become 
extinguished under section 28 of the Indian 
Limitation Act. But this requires that it should 
be established that the period limited to them 
for instituting a suit for possession of the pre» 
perty had determined. The only persor, 
against whom’ they could have brought thia 
suit prior to 1908, was their brother who was 
a co-tenant with them in the property. Now, 
the law relating to co-tenants in matters of 
this kind has been authoritatively stated by 
the Privy Council in Corea v. Appuhamy (1). 
The circumstances of that case bear a strong 
resemblance to those of the present and 
Lord Macnaghten by whom their Lordships’ 
judgment was delivered said as follows:— 
“The two learned Judges in the Court of 
Appeal did not adopt in its entirety 
the suggestion of tle trial Judge. They 
both held that Iseris entered as ‘sole heir,’ 
and that his title has been adverse ever since 
he entered. They held that he entered 
as ‘sole heir’, apparently because he had ib 
in his mind from the first to cheat his sistere. 
But is such a conclusion possible in law? His 
possession was in law the possession of his co- 
owners. It was not possible for him to put an 
eud to that possession by any secret intention 
in his mind. Nothing short of ouster or some» 
thing equivalent tə ouster could bring about 
thatresult”. Therefore, in this case, prima facie, 
the possession of Rajabdi was the possassion 
of his sisters and it could not become 
an adverse possession, until there was an 
ouster or the equivalent-of an ouster. No 
mere mental determination would be sufficient. 
There is no finding of tha lower Appollate 
Court which would in any way meet the sons 


(1) (1912) A. C. 230; 10 S. 1. C. (x. s.) 61; SL L, J, 
P. C, 151; 105 L. T, 836. 
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ditions which are laid down here as requisise, 
and I do not for one moment suppose that the 
Jearned Judge had these considerations in his 
mind, for, otherwise, he could not have 
disposed of the matter in the summary way 
which he has adopted. If there was not 


` that ouster or its equivalent, there was no 


‘section 23. 


adverse possession, there was no determina- 
tion of the period limited for institating a 
suit, and there was no extinguishment under 
If so, the plaintiffs acquired 
title not only to the brother’s share by the 
sale in execution but also to the sister's 
share. Then has it been made ont that in 
any’ other respect there was no possession 
within „twelve years. According to the 
principles to which { have referred, the posses- 
sion of the sisters continued through the 
possession of the brother, at any rate, till 
1908. How then is it possible to say that 
possession within twelve years is not establish- 
ed? To my mind, these matters call for 
further consideration, and a decision disregard- 
ing these matters cannot possibly stand. 
Before this case can be determined upon this 
ground of limitation, it will ba for the Court 
to consider, in the light of the remarks in 
the judgment of Lord Macnaghten to which 
I have referred, whether it can reasonably 
be said that possession of Rajabdi was not 
the possession of his two sisters; and, in 
determining that, it will be necessary to con- 
sider whether there has been any ouster or 


` the equivalent of any ouster. 


The decree of the lower Appellate Court 
passed in disregard of this cannot stand, and 
we must reverse the decree of that Court and 
send back the case for the determination of 
this issue, which seems to be the only issue 
remaining between the parties, in accordance 
with the law as is laid down. 

The costs of this appeal and of the suit 
hitherto will follow the result. 


Appeal allowed; Oase remanded. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civiu Appear No. 129 ov 1912. 
April 30, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. O. 
KALI SHANKAR AND OTAEtS— DEFENDANTS 

— APPELLANTS 
versus 
SHEO DAYAL—Puarntigr ann DURGA 
PERSHAD AND anotae2—DerenpantTs 
— RESPONDENTS. 

Grove —Reza milkiyat—Right of proprietorship over 
trees and right of wunder-proprietorship over land. 

A., the predecessor-in-title of B., applied to the 
Settlement Officer to have himself entered as pro- 
prietor of four groves mentioned in the statement of 
Reza milkiyat filed with his petition and claimed 
the said groves as Reza milkiyat in his statement 
made before the Sadar Munsarim: O., the pro» 
decessor-in-title of D., verified the correctness of 
A’s oral statement and signed the statement of Reza 
milkiyat filed by A. in proof of its correctness. The 
Sadar Munsarim passed a decree in favour of A. and 
his co-sharers that the groves should be entered as 
their property in the revenue papers. In the khasra 
prepared subsequent to the Settlement, A. and his 
co-sharers were accordingly described as under-pro- 
prietors: 

Held, that, on a construction of this decree by 
the light of the plaint and statements above-men- 
tioned, A. and his co-sharers held the groves as Reza 
milkiyat, or under-propriotary right, and they had a 
right as much to the use and proprietorship of 
the trees as to the occupation and under-proprietor- 
ship of the soil on which they stood. 

Sheo Dayal Singh v, Suraj Kumar, 11 O. C. 164, 
referred to, h 

Appeal against the decrees of the Additional 
Judge, Hardoi, dated 220d Jane 1912. 

Mr. A. P. Sen and Babu Bisheshur Nath, 
for the Appellants. 

Mr. John Jackson, Baba Ishwari Prasad 
aud Baba Basudev Lal, for the Respondents. 

JUDGMENT.—The dispute inthis case 
relates to plots Nos. 104, 124, 132 and 134 
khasra situated in the village of Bhagwant 
Nagar, which was originally -populated by 
Raja Bhagwant Rai, the ancsstor of the 
plaintiff. The plaintiff is ab present one of 
leading proprietors | of the village and also 
alambardar, The defendants claim an under- 
proprietary title to the said plots under a _ 
decree of the Settlement Court, dated the 
15th August 1668. ‘The plaintiff’s conten- 
tion was that tbe decree aforesaid gave to 
Ganga Bishun and his co-sharers, through 
whom the defendants darive their title, only 
the rights of an ordinary grove-holder in the 
trees standing onthe plots in dispute; that 
the groves having been cut, the said plota 


l 


‘ment decrees. 
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were brought under cultivation and were 
not used by the defendants for the purpose 
for whish the land was granted, and that 
the plaintiff was, therefore, entitled to resume 
the land and to recover pessession of the same 
with mesne profits. The learned Additional 
Judge gave the plaintiff a decrees. 

The main questions for decision in this 
appeal are whether the plots in dispute 
were held by the defendante as under-pro- 


prietors and whether the plaintiff was entitled . 


to eject them and claim a forfeiture. The 
present case is described as a test case, 
on which the rights of numerous other 
grove-holders in the village are said to 
hinge. Two other cases relating to groves 
standing in the said village have been 
litigated, in one of which the occupant was 
held by this Court to have been only a pro- 
prietor of the trees and not of the land, and 
in the other, reported as Sheo Dayal Singh 
v. Suraj Kumar (1), he was held to have 
possessed an under-proprietary right in 
the land in suit. It is unnecessary to refer 
to the raison d’étre of those decisions for 
in this village the rigbts to grove land 
were in many instances covered by Settle- 
The. decision of each case, 
consequently, depends upon the interpreta- 
tion of the settlement decree obtained by 
each claimant. 

The groves now in dispute formed the 
subject of contention between Ganga Bishun, 
the ancestor of the defendants, and Ambika 
Prasad, the lambardar of Mouza Bhagwant 
Nagar, at the Regular Settlement. On the 
Sth August 1868, Ganga Bishun applied 
to the Settlement Officer that he should 
be entered as a proprietor (ba 
milkiyat) of the four groves mentioned in 
the statement of Reza milkeyat filed with 
his petition. In the statement made by 
Ganga Bishun before the Sadar Munsarim 
on the 15th August 1868, be claimed groves 
Nos. 103, 124, 132 jointly with Mutasaddi 
Lal, Mahabali, Sheoratan and Mannu Lal 
as Reza melktyat or proprietary pieces, and 
grove No. 134 jointly with Mutasaddi Lal, 
Sheoratan and Mannu Lal, partly as pro- 
prietors and partly as mortgagees of the 
share of Mahanand, who was one of their 
co-sharers. in the statement of Reza mii- 
kiyat filed with the application, the groves 


(1) 11 A, ©. 164, 
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in question were entered as having been 
planted by Indarman, the ancestor of Ganga 
Bishun aforesaid, and Ganga Bishun was 
described both as the owner of the soil 
and of the trees. Ambika Prasad, the then 
lamburdar of the village and the predecessor- 
in-title of the plaintiff, verified the cor- 
restness of Ganga Bishun’s verbal statement 
and also signed the statement of Reza 
milkiyat filed by Ganga Bishun in proof 
of its correctness. The Sadar Munsarim, 
who had then the powers of a Civil Court, 
passed an order on the 15th August 1968, 
stating that, as the groves in questiun 
were not cultivated, it was unnecessary to 
assess them to rent, that groves Nos. 104, 
124 and 132 should be awarded to Ganga 
Bishun and his co-sharers according to the 
naqsha, referring evidently to the statement 
of Reza milkiyat filed in the case, that 
they should be entered as their property 
(malikana) in the revenue papers and that 
grove No, 134 should be entered in the 
name of Ganga Bishun and his co-sharers 
above-named, except Mahabali, both as pro- 
prietors (malikana) in their own right and 
ag mortgagees of the share of Mahanand. 
In the khasras, prepared subsequent to the 
Settlement, Ganga Bishun and his co-sharers 
were accordingly described as under-pro- 
prietors of the said groves. Their names 
were not entered in the khewat because 
they were not the superior proprietors. In 
the wajib-ul-arz prepared at the time, it 
was stated that the village contained groves 
planted by the zemzndurs and others planted 
by the residents of the village, and that 
such residents, as had planted groves on 
plots purchased by them or had obtained 
decrees in regard to them in the course 
of the inguiry into Reza milkiyat, had a 
right to transfer the trees as well as the 
land on which they stood, while those who 
had planted groves on land given to them 
by the zemindars could take the fruits and 
timber of the trees planted by them but 
had no right to the land occupied by the 
groves or to retain the land after the 
groves bad ceased fo exist or to plant 
new trees without the consent of the zemin- 
dars. The language of the wajtb-ul-arzg 
indicates that it was dictated by the zemín- 
dars of the village and there can be no 
doubt, therefore, reading the wajib-ul-arz with 
the decree of the Settlement Court and tho 


. 
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plaint and the statement of Ganga Bishun. 
to which a reference has already been made, 
that the groves in dispute were held by 
Ganga Bishun and his co sharers as Reza 
milktyat or under- proprietary right and that 
they hada right as much to the use and 
proprietorship of the trees as to the ocenu- 
pation and under-proprietorship of the soil 
on which they stood. In Sheo Dayal Singh 
v. Suraj Kumar (1), the learned Additional 
Judicial Commissioner, Mr. Evans, went, 
minutely into the question of the nature 
of the tenure, which the words Reza milktyai 
imply, and came to the conclusion that it 
implied the recognition of a proprietary or 
under: proprietary title in the plot of land 
in respect of which the Reza miiktyat right 
was granted. On the terms of the wr b- 
ul-arz, which concedes to the holders of 
Reza milkiyat decrees a right to the soil 
and aright to mortgage the trees standing 
thereon with the land, no other conclusion 
is possible. The decree in the present case, 
when read with the pleadings and the 
statements of the parties as recorded by 
the Sadar Munsarim, leaves no room for 
doubt that Reza milkiyat rights were con- 
ceded to Ganga Bishun and his co-sharers 
in the grove lands in dispute. These men 
were recorded in all subsequent transactions 
as under-proprietors and the plaintiff haa, 
therefore, no right to eject them from the 
said plots. There is nothing to show that 
the plots in question were granted to the 
defendants or their ancestors by way of 
a license for the purpose of planting trees 
subject to the right of the grantor to claim 
a forfeiture ifthe land was used. for any 
other purpose. The plaintiff is only eutitled 
to the right of a superior proprietor in 
. the soil, and the claim for ejectment is 
not maintainable. 


The plots in dispute having been under. 


cultivation for more than twelve years, 
though no rent is entered as assessed in 
regard to them, the declaration of the 
defendante’ under-proprietary right will not 
stand in the way of the plaintiff’s claiming 
an assessment of any rent to which he 
may be legally entitled. There are some 
trees still standing on the plots in dispute 
and it is open to.the defendants either 
to cultivate the land or to plant new trees 
jn place of those which have been cut down 
pr have fallen. 
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- The appeal is, therefore, allowed and the 
plaintiff’s suit dismissed with costs through- 
out, 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Misceutangous Civiu Apprat No, 463 or 1910 
AND APPLICATION No. 4526 or 1910. 

July 23, 19138. 

Present: —Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 
MACKENZIE—Avotton-porcaaseR— 
APPELLANT AND PETITIONER 
versus 
RAM PEARY KOER AND orarrs— 

J UDGMENT- DEBTORS—RESPONDENTS AND 
Opposite PARTIES. 

Sale certificate—Amendment—Jurisdiction of Court— 
Wrong towji number given in sale proclamation and 
sale certificate— Jurisdiction of Court to amend sale 

* certificate—Civil Pracedure Code (Act V of 1908), ' 
s. 115. 

Where in a proclamation of sale of immoveable pro- 
perty in execution of decree, the towji namber of the 
property is incorrect, the Court may,'on the application 
of the auction-purchaser and after hearing the ob. 
jections of the opposite party, amend the gale 
certificate by substituting therein the correct towji 
number for the number there stated. 

Moulvi Nazir Ahsan v. Dalip Mahton, 18 Ind. Cas. 
725, distinguished. 

Appeal and application against the order 
of the Sub- Judge of Darbhanga, dated August 
8:h, 1910. 

Mr. 8, P. Sinha, Babu Shoroshi Oharan 
Mitra, Baldea Narain Singh and Ohandra 
Sekhar Prosad Singh, for the Appellant and 
Petitioner. 

Babu Gonesh Dutt Singh, for the Respond. 
ents and Opposite Parties. 


JUDGMENT.—This is an appeal against 
au order of the Subordinate Judge cf Dar- 
bhanga,refusing an application for the amend- 
ment of a sale certificate. The order is not 
an appealable one: but there is an application 
for revision under ‘ section 115 of the 
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Code of Civil Procedure and we can deal 
with the matter under that section. It 
appears that the opposite party, under a 
mortgage-bond dated the 28th January 1898, 
mortgaged to the petitioner, amongst other 
properties, 5-annas of Mauzah Lagania Raghu 
Kanth Towji No. 4252, Thana Samastipur, the 
_ Sudder Jama of the entire putti being stated 
to be Rs. 833-4-0. The petitioner brought 
a suit upon the bond and obtained a mortgage. 
decree for sale of the property mortgaged, 
the property being correctly described in the 
decree. In execution of the said decree, the 
mortgaged property was sold on the 15th 
November 1909 and was purchased by the 
petitioner for Rs. 18,000, the price fixed by 
the Court. The sale was, without any ob- 
jection on the part of the opposite party, 
duly confirmed by the Court on the 8rd 
January 1910 and a certificate of sale dated 
the 6th May 1910 was granted to the peti- 
tioner. It appears, however, that in the 
sale proclamation, the Zowjz number of the 
property to be sold was stated to be No. 4257 
instead of No. 4252 aud the same Towji 
number appears to have been inserted in the 
certificate of sale granted to the petitioner. 
On the 6th July 1911, the petitioner made 
an application to the Court below stating 
that the Towji No. 4257 was a mistake for 
No. 4252 in the sale proclamation which was 
repeated in the sale certificate, and prayed 
that the certificate might be corrected by 
properly describing the Towji number, in 
order to avoid the difficulty of getting his 
name registered under the Land Registration 
Act. The learned Sub-Judge refused that 
application on the ground that the Towji 
No, 4257 was inserted in the sale procla- 
mation, and it might be that the property 
would have fetched a higher price, had the 
correct number been given. 
lt has been contended on behalf of the 


opposite party in the application that the’ 


Court has no power to amend a sale certifi- 
cate and reliance was placed upon a decision of 
this Court in Maulvi Nazir Ahshan v. Dalip 
Mahton (1). That case, however, we think, 
is clearly distinguishable. In that case, the 
sale proclamation stated that 2-annas 11-dams 
would be sold and that was the property 
which was sold. The purchaser obtained a 
sale certificate for 2-annas Il-dems. He 


made an application to the Court and got the 
(1) 18 Ind. Cas. 725. 
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sale certificate amended so as to show a 
purchase of 3-annas 1l-dams, which he said, 
he intended to purohase instead of 2-annas 
ll-dams which was to be found in the sale 
proclamation. It was held by Harington 
and Carndoff, JJ., that an alteration of this 
sort does not come either within section 152 
or within section 153 of the Code of Civil 
Procedure, and that the Court below had no 
jurisdiction to make the amendment. The 
learned Judges held that it was not the 
question what the Court intended to sell, but 
the question was, what the Court had actu- 
ally sold in the proceedings, and there could 
be no doubt what the Court did sell in that 
case. In the present case, so far as it 
appears upon the papers before us, there does 
not appear to be any doubt as to the property 
sold. The property mortgaged was 5 annag 
of Mauzah Lagania Raghu Kanth, Pergannah 
Saraisa Thana Samastipur, Towji No. 4252, 
the Sudder Jama of the entire putti being 
Rs. 333-4 The same description was 
given in the decree and in the application for 
execution of the decree. In the sale procla- 
mation also, the same description was given 
of the property to be sold only that the Towi 
number was stated to be No. 4257 instead 
of No. 4252. The petitioner had produced a 
copy of the ‘D’ Register from the Collectorate 
which shows that estate Lagania Ragh Kanth 
is in Pergannah Sarasa, Thana Samastipur, 
Towit No. 4252, the land revenue being 
Rs. 333-4-0 and includes Sitalputti and 
other mauzahs and the name of the opposite 
party is recorded as the proprietor of 5-annas 
share of the Towji. The petitioner has also 
produced a copy of the ‘D' Register in res- 
pect of Zowjt No, 4257, which relates to estate 
Bhikan Chak in Pergannah Saraisa but as 
situated in Thana Dalsing Sarai, the land 
revenue of the estate being Ra. 108.6--4, 
comprising villages Bhikan Chak and Nawada 
and‘ the proprietors of the estate being 
totally differest persons, each owning a small 
share in the eatate. In seems to us, there- 
fore, that in the present cass, the property 
mortgaged in respect of which the decree was 
passed, and sale was applied for, was the 
property which was sold and purchased by 
the petitioner, and the Towi No. 4257 ap- 
pears to be merely a clerical mistake for 
Towji No. 4252 and we are of opinion that 
the Court below has jurisdiction tə amend 
the sale certificate, 
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Tt was suggested by the learned Pleader 
of the oppostie party that a higher price 
might have been fetched at the sale, had the 
correct Towjt number been given and that is 
what the Court below also says. But no 
application was made to set aside the sale 
on that ground and the sale was confirmed 
without any objection. There ig no allega- 
tion to that effect by the opposite party nor 
any evidence in support thereof. It appears, 
however, that no notice was given to the 
opposite party of the application for amend- 
ment in the Court below and that Court 
appears to have dismissed the application of 
the petitioner without issuing any notice 
upon the opposite party. The opposite 
party is entitled to hava notice of ‘the 
application and to urge his objections, 
if any, to the application. Under the 
circumstances, we set aside the order of 
the Court below, dated 8th Augast 1910, re- 
fasing to amend the sale certificate and send 
back the case tothe Court below in order 
that it may issue a notice upon the opposite 
party, hear their objections, if any, and dis- 
pose of the application according to law. 

We make the above order in the applica- 
tion and we dismiss the appeal. Hach party 
will bear his own costs in this Court. 


Appeal dismissed and Rule made absolute. 


GUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Oivit Appsat No. 11 or 1912, 
May 15, 1918. 
Present:—Mr. Lindsay, A.J, O., and 
Mr. Kanhaiya Lal, A. J. C. 
HARI HAR BAKSH SINGH—Puamrize 
— APPELLANT 
BETSUS 
BHARAT PRASAD AND ornsss— 


DEFENDANTS— RESPONDENTS. 

Oral evidence, admissibility of—Barred debt, pro- 
mise to pay by Jather—Son’s liability to pay —Manager’s 
act, binding effect oj— Hindu Law —Joint family. 

Although oral evidence is inadmissible to prove 
the contents of a document unless non-production of 
the original is accounted for, thore is nothing to 
prevent a Court from taking into consideration 
evidence as to the existence of the document. 


INDIAN CASES, 


[1913 


A promise to pay a barred debt is neither illega 
nor immoral; and a son cannot escape liability mere. 
ly because the debt, which his father had in writing 
agreed to pay, was one the payment of which he 
could legally have avoided. 

The power of a Manager to bind his oo-parceners 
other than his sons, however, stands on a different 
footing for there is no religious or moral obligation in 
their case to pay debts due by the Manager unless 
such debts were inourred for the family benefit. 

Chandra Deo v. Mata Prasad, 1 Ind. Cas, 979; 6 A. 
L. J. 263; 81 A. 176," Bhagwati Prasad v. Ganga | 
Prasad, 11 Ind. Cas. 980; 8 A. L. J. 649 and Narayana 
Sami Chetti v. Samidas Mudali, 6 M. 298, referred to, 

Appeal against the decreeof the Subordinate 
Judge, Biswan, dated 31st October 1911, 


The Hon'ble Rai Sri Ram Bahadur, for the 


Appellant. 

Babu Ishward Prasad, for Respondent 
No. 1. ` 

Mr. A. P. Sen, for Rspondents Nos. 2 
to 5. 


JUODGMENT.—This and the connected ap- 
peal No. 12 of 1912 arise out of a suit brought 
by the plaintiff-appellant for the recovery of 
money due on a registered mortgage-bond 
executed in his favour by Bednath on the 
23th November 1901. Bednath died leaving 
a son, Bharat Prasad, who is defendant No. 
1. Bharat Prasad got the names of defend- 
ants Nos. 2 to 5, who are his uncles, 
entered in the revenue papers in respect of 
the mortgaged property after the death of 
Bednath. Defendants Nos. 2 to 5 have, 
therefore, been impleaded. The bond in suit 
purports to have been executed in lieu of a 
prior bond executed by Bednath in favour of 
the plaintiff on the 18th July 1897, which 
in turn is said to have been executed in lieu 
of an earlier bond, dated the 26th July 
1694. The allegation of the plaintiff was 
that the bond last named was executed to 
pay the purchase-money due under a pro- 
emption decree obtained by Matadin, one 
of the members of the family, against Debi 
Singh, on the 17th July 1894. Defendant 
No. 1 contested the claim on the ground 
that the mortgage-bond in suit was executed 
without consideration and that Bednath had 
no power to mortgage the joint family pro- 
perty witbout the consent of the other ao par- 
ceners. Defendants Nos. 2 to 5 contended that 
the property mortgaged was the joint family 
property of Bednath and of defendants Nos. 
2 to 5, that it was purchased with the joint 
family funds in the name of Bednath bacanse 
defendants Nos. 2 to 5 were then minors; that 
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defendants Nos. 2to 5 were in no way 
benefited by the loan and, were not bound to 
re-pay the same and that the mortgage-bond 
in suit was uot executed forany valuable con- 
sideration. Defendant No. 6, who was an at- 
taching creditor, merely pleaded that he was 
unnecessarily impleaded. The learned Sabor- 
dinate Judge found that the plaintiff failed to 
prove that the debt in question was incurred for 
family necessity or to pre-emptand obtain any 
property for the benefit of the family, that 
the property mortgaged was the joint proper- 
ty of Bednath and defendants Nos. 2 to 5 
and that the mortgage-bond could not, 
therefore, be enforced against the share of 
defendants Nos. 2 to 5. 

Two appeals have been filed from that 
decree, one by Bharat Prasad, who contends 
that his share in the mortgaged property was 
not liable to the claim of the plaintiff, and 
the other by the plaintiff, who contends 
that defendants Nos. 2 to 5 had no interest 
in the mortgaged property and that the 
original loan of the 26th July 1894, was 
taken for the benefit of the family and 
was binding on the contesting defendants. 

The appeal of Bharat Prasad is on the face 
of it ‘untenable, becauss the mortgage-bond 
in suit was executed in lieu of an antecedent 
debt due by his father, which was binding on 
the interests of Bsdnath—Chandre Deo Singh 
v. Mata Prasad (1), and Bhogwati Prasad v. 
Ganga Prasad (2). The bond in suit referred 
to the prior bond dated the 18th July 


1897, and tho latter is referred to in 
the plaintiff’s account books as having 
been executed in lien of a still earlier 


bond, dated the 26th July 1894, executed by 
Bednath in favour of the plaintiff. The 
plaintiff's allegation is that those bonds 
were returned to Bednath at the time of their 
renewal but the defendants deny that state- 
ment. Itisnot clear from the evidence whether 
those bonds were actually returned to Bednath 
or not and, though oral evidence cannot be 
admitted, without establishing that the 
bonds were in the custody of the defend- 
ants, to prove the contents of those 
documents, there is nothing in section 
65 of the Indian Evidence Act to pre- 
vent evidence as to their existence from 
being considered in judging whether any 
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antecedent debt of the kind alleged really 
existed or not. The mortgage-bond in suit 
states that Bednath did nob pay the amount 
due on the bond of the 18th July 1897, at 
the appointed time. It doesnot state what 
the appointed time was for its payment, If 
an antecedent debt existed, the mere fact 
that ib may have become legally irrecoverable 
could not prevent Bednath from executing 
a fresh bond in lieu of it in order torid him- 
self of the moral obligation imposed on him 
to pay up his liabilities. Section 23 of the 
Indian Contract Act resognises a barred debt 
as a valid consideration for a written promise 
to pay that debt; and under the Hindu Law, 
a son does not cease to be liable for a debt 
incurred by his father to pay his antecedent 
liabilities, not tainted with immorality, if 
under the law in force the former is not 
barred by time. The Hindu Law does not 
recognise any limitation for the recovery of 
debts (Mitra on Limitation, pages 26 and 27) 
and if a debt sought to be enforced ig one 
which could have beon legally enforced 
against the father by reason of the provisions 
of section 23 of the Indian Contract Act, it 
would not cease to be enforceable by reason 
of his death against his son. The notion of 
the Hindu Law is that a transfer made by a 
father to pay a pre-existing debt is virtually 
a transfer made by bia under pressing 
necessity. Such a transfer, can be made by him 
without the consent of his adult sons, for as 
observed by Mayne, a manager is not bound 
and ought not to put the estate to the expense 
of actions —(Mayne’s Hindu Law, page 458) 
There is a moral obligation of the song to pay 
the debts due by their father unless tainted 
with immorality. A promise to pay a barred 
debt is neither illegal nor immoral: and a 
son cannot escape liability merel i 

the debt, which his father had ee ace 
writing to pay, was one the payment of 
which he could have legally avoided. In 
Narayana Sami Chetti v. Samidas Mudali (3) 
where a father executed a promissory-note 
in lien of a claim which had been dismissed 
before on the ground of limitation. it WAR 
held that the fact that the debt was charred 
by the Law of Limitation did not affact 
the existence of the debt, and there hs 
nothing illegal or immoral in the action of 
the father in promising to re-pay it, The 
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new note operated ab a renewal of the obliga- 
tion and was a good debt which the son was 
bound to pay from any joint family assats 
which may have been in his hands. A contrary 
view wastaken in Indar Singh v. Sarju Singh 
(4), but it does not appear from the decision of 
that case that the action of the father in exe- 
cuting a mortgage-bond in lieu of a barred 
debt was treated as either illegal or immoral. 
Ifit was neither illegal nor immoral, there 
was nothing in the Hindu Law to exonerate 
a son from liability for payment of that 
debt to the extent of the joint family 
assets which he might have received. 
The liability to pay the debts of a father 
arises from the moral and religious ob- 
ligation to rescue him from the penalties 
arising from the non-payment of his debts in 
after life. And that liability is not limited 
by avy considerations other than those which 
the Hindu Law recognises as illegal or im- 
moral, 


The power of a manager to bind his co- 
parceners other than his sons stands, however, 
ona different footing, for there is no religious 
or moral obligation in their case to pay debts 
due by the manager unless they are incurred 
for the family benefit. The evidence 
adduced by the plaintiff to prove that the 
loan of the 18th July, 1897, was taken to 
obtain property for the benefitof the family by 
pre-emption is insufficient and unsatisfactory. 
The pre-emption decree was obtained on the 

“17th July 1894. and provided for the pay- 
ment of Rs. 1,423-11 within one month from 
‘that date. The copy of the order, dated 
the’30th July 1894, filed by the defendants, 
shows that the said money was deposited by 
Matadin. Matadin states that he paid the 
money from the family funds, and, though 
the account books for that period have not 
been produced, there is nothing to explain 
why, if pre-emption was claimed for the benefit 
of the family, Bednath, who was the manager 
of the family, did not figare as a co-plaintiff or 
why if Beduath paid the money by borrowing 
from the plaintiff, Matadin did not join hin 
in executing that bond. The plaintiff has not 
come into the witness-box to swear to the facts 
and the statement of his servant, Safi 
Bakhsh; that he was sent by his master with 
Bedaath to deposit the money at Hardoi 
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is manifestly incredible for Hardoi is 
only about twelve miles from Kunwarpur 
via Ataria Railway Station and there was no 
reason for him to go from his village vza Ataria 
to Lucknow and thence to Hardoiif he had a 
direct and nearer route via Ataria and Sandila 
available. There is nothing to show that 
the property obtained by pre-emption now 
stands in the names of all the members of the 
family oris held by them, and we are not 
satisfied that any portion of the con- 
sideration money advanced by the plaintiff 
to Bednath on the 26th July 1894, was used 
for the purchase of joint property for the 
benefit of the family or for any other family 
purposes. 

The mortgaged property is admitted to 
have been purchased in the name of Bednath 
on the 23rd June 1884, in lieu of Rs. 600 
from Bisheshar Prasad. 
that Bednath and defendants Nos. 2 to 5 were 
then living jointly, and the family account- 
books for that period (Exhibit B 18) produc- 
ed show that the sale consideration for the 
purchase of the said property was advanced 
from the family funds, The ontry in the 
account-books does not appear to have been 
noticed by the learned Subordinate Judge, 
and the fact that the entry appears in the 
account books about nine days after its re- 
gistration is au argument rather in favour 
of its genuineness than otherwise, The regis- 
tration endorsement shows that the general 
agent of Bisheshar Prasad had gone to get 
the sale-deed registered, and it is not unlikely 
that the making of the entry may have 
been pat off either in consequence of the 
illness of the person who used to write the 
account books, or othr accidental cause, or 
till the agent returned from the registration 
office with the sale-deed and informed the 
master of the actual payment. In any case, 
Bednath had no right to bind the interests 
of his co-parceners in the mortgaged pro- 
perty other than his own and those of his son 
if neither the debt in question nor any of the 
antecedent debts was taken for their benefit. 

We dismiss the appeals accordingly with 
costs. 

Appeals dismissed. 


It is not denied ` 
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BOMBAY HIGH COURT. 
URIMINAL APPrAL No 518 or 1912. 
April 2, 1913. 
Present: —Mr. Justico Batchelor and 
Mr. Justice Heaton. 
EMPEROR—Pxroszcuror 
VETESUS 
MANSING DAJI PATI Lanp ANOTHER— 
Acousep, 

Penal Code (Act XLV of 1860), ss. 420, 511—Cheat- 
ing— Preparation—-Attempt. 

The accused contracted with Ralli Brothers to deli- 
ver a certain quantity of good cotton; instead of this, 
they delivered for acceptance by Ralli’s agent 30 
dokras of bad cotton, i. e., cotton heavily adulterated 
with rubbish and adulterated in such manner that 
the fraud would be likely to escape the usual inspec- 
tion which is had on such occasions. 

Ralli’s agent, to whom delivery was offered, 
suspected the churacter of the goods, and declined to 
accept them: 

Held, that there was a complete case of an attempt 
to cheat, because the accused had done all 
he could do to perfect his offence, that is to say, 
the overt act was begun which would have led to the 
finished offence but for an interruption arising in- 
dependently of the will of the accused, and the only 
reason why the offence stopped short at an attempt 
and did not proceed to thecheating itself was that 
the party who was songht to be cheated was cautious 
and not confiding. 

Criminal appeal from the order of acquittal 
passed by the Sessions Judge of Khandesh, 
reversing the convictions and sentences passe? 
by the First Class Magistrate of Jalgaon City. 

Mr. Binning, (with him Mr. G. Rao, 
Government Pleader), for the Crown, 

- Mr. Inverarity (wit him Mr. D. A. Khare), 
for the Accused. 
JUDGMENT. 

Barowetor, J..~This is an appeal by the 
Governmeut of Bombay against certain orders 
of acquittal recorded by the Sessions Judge of 
Khandesh in a case in which two accused 
persons, Mansing Daji and Jalalsing Daji, 
had been charged with an attempt to: commit 
the offence of cheating. They were both 
convicted by the learned Magistrate, but these 
convictions were reversed on appeal to the 
Sessions Judge. 

Briefly, the accusation against the two 
appellants was this: That having contract- 
ed with Ralli Brothers to deliver a certain 
quantity of good cotton, they delivered 
instead for acceptauce by Rallis 30 dokras of 
bad cotton, d.e. cotton heavily adulterated 
with rubbish and adulterated in such 
a manner that the fraud would be likely 
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to escape the usual inspection which is 
had on such occasions. According to thé 
evidence, this attempt to cheat stopped at an 
attempt only because Ralli’s agent, to whom 
delivery was offered, suspected the character 
of the goods and declined to accept them. 
The learned Magistrate, iù a very careful 
judgment reviewing all the evidence, cama 
to the conclusion that the matters of fact 
alleged on behalf of the prosecution had 
been satisfactorily proved. With the learn- 
ed Sessions Judge’s judgment, it is somewhat 
more difficult to deal. As I understand it, 
he does not express dissent from the Magis- 
trate’s finding on any questions of fact, but 
his judgment seems to proceed on the footing 
that even if the Magistrate’s findings of fact 
are correct, yet his conclusion as to the guilt 
of the respondents was wrong in law. And 
he holds that Magistrate was wrong in law, 
because he is of opinion, first, that the facts 
alleged for the prosecution, if proved, do not 
amount to an attempt to cheat, but amount 
only to a preparation for cheating, and, 
secondly, he is of opinion, apparently as 
a matter of law, that there could have been, 
no attempt to cheat in this case, seeing that 
the contract, in respect of which the cheating 
is alleged, had terminated before the respond- 
ents are said to have offered this adulterated 
cotton for acceptance. 


Speaking for myself, I am glad to notice 
that neither of these two points on which the 


- learned Judge relied has been adopted in this 


Court, and, that being so, I do not propose 
to devote many words,to showing that these 
points are both unsustainable. In the first 
place, assuming, as we must for the purposes 
of argument assume, that the facts alleged for 
the prosecution are proved, there can, [ 
think, be no doubt whatever but that we 
have here a complete case of an attempt 
to cheat. Indeed, on the evidence, as I have 
said, the only reason why the offen sad 
short at an attempt and did n 
the cheating itself, was 
who was sought to be ch 
and not confiding. The 
evidence, did all they 
their offence. Than is | 
was began which wor 
finishei offence bat 
arising in lepandar 
the respondants. 
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of the term of the civil contract, it 
appears to me that that is quite irrelevant. 
If the evidence is believed, there can be no 
question that it was with a view to fulfil this 
contract and with no other view whatsoever 
that this adulterated cotton was tendered to 
Rallis, and if that be so, then ib appears to 
me that the offence of attempting to cheat 
‘would be complete. I notice, however, as a 
fact, though it seems to me irrelevant, that 
the contract at this time was stillon foot. For 
Rallis, with whom lay the option to close it, 
had not exercised that option. Leaving 
these unprofitable topics, therefore, we may 
now come to the case itself. Concerning a 
great many of the learned Magistrate's 
findings, I may observe that they have 
not been attacked on behalf of the respond- 
ents inthis case, and many of them rest 
upon such convincing and unimpeachable evi- 
denee that I propose to accept them without 
wasting words in discussing them. On this 
footing, then, I hold that the respondents 
being joint Hindu brothers exercised all their 
trade jointly. Included in this trade was a 
certain cotton business, of which one asset 
was the ginning factory at Mhaswad. The 
contract with Rallis was made by the 2nd 
accused Jalalsing and was also signed by the 
Ist accused Mansing. From the respondents’ 
gin at Mhaswad, the adulterated cotton was 
sent to Gokuldas Madhavji’s compound in 
which Rallis’ offices are situate. It was 
brought to the notice of Rallis’ agent. It 
was refused at first on suspicion, and sub- 
sequently on discovery that it was so largely 
adulterated. 


Shortly afterwards, the Mamlatdar and 
other officers swooped down upon the re- 
spondenta’ gin at Mhaswad, and there they 
found certain rollers some of which .were 
actually working, while others had just been 
removed from the gin, which rollers are 
found to have béen specially designed in 
order to perpetrate just this particular kind 
of fraud.: The design consisted in the 
enlarging of the grooves of these rollers 
so that they would let in kapas and 
other worthless stuff which would be 
thrown out by what I may call an honest 
roller. In the above recital of fasts, I 
lieve that I have stated nothing which is 
ither uncontested on behalf of the re- 
s or supported beyond all doabt by 
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incontestible evidence. The main ground 
upon which Mr. Inverarity has addressed us 
on behalf of his clients are two, viz., first, is it 
proved that this cotton was sent from Mhas- 
wad for delivery to Rallis and not merely for 
storage in Gokuldas’ compound? and secondly, 
is it shown against each accused that he was 
party to the fraud, if fraud there was? 


Dealing with the first of these questions, I 
cannot resist the conclusion that the cotton 
was despatched for no other purpose than 
for offer and delivery to Rallis’ agent in ful- 
filment of the respondents’ contract with 
Rallis, Rallis’ agent is the witness Manji- 
nath, who has been in the same service for 


_the last twenty years and who is drawing a 


salary of Rs. 150 a month. He deposes that 
it was in pursuance of this contract that 
Mansing sent to Rallis 30 doxras of cotton. 
He says that Mansing’s clerk, Madhavrao, in-. 
formed him of these facts. He explains that 
the actual agent Mr. Calfapoulo was tem- 
porarily absent from Jalgaon, and that, 
therefore, he himself proceeded to make a 
casual inspection of the goods, since in the 
absence of the agent it was customary for 
him to take delivery. His casual inspection 
revealed to him the fraud which was being 
attempted, and on Mr. Calfapoulo’s return, 
he was communicated with accordingly. 
Corroborative evidence is given by the 
broker Narayan Parashram and by Gokuldas’ 
manager, Mr. Tokarshi Nainshi. Mr. 
Tokarshi deposes that Mansing’s clerk, 
Madhav, asked his permission to unload and 
store the cart loads of cotton brought from 
Mhbaswad. Tokarshi at first refused permis- 
sion to store, but he was assured by Narayan 
that the cotton wasto be given to Ralli 
Brothers, whereupon permission was given 
for the carts to be unloaded. It has been 
suggested that possibly Madhav exceeded his 
instructions by representing that the cotton. 
was for delivery to Rallis. There is, how- 
ever, nothing whatever in the evidence to 
support such a suggestion. Madhav had no 
motive for exceeding his instructions, and on 
the record, I think, weare bound to hold 
that, in offering this cotton to Rallis, he was 
but carrying ont the orders of his employers. 
It seems to me, indeed, that the whole case 
of the respondents here is destroyed by the 
plain evidence that in fact this cotton im- 
mediately un its arrival was subjected tg 


Vol. XX) 


EMPEROR v, MANSING DAJI PATIL. 


inspection by Rallis’ clerk, and afterwards 
by Mr. Calfapoulo on his return to the 
town. I am unable to understand what 
occasion there would have been for this in- 
spection if the cotton had been brought in 
to Jalgaon not for delivery to Rallis but 
for indefinite storage in Gokuldas’ com- 
pound. 

Passing now to the second point as to the 
position occupied by each of these two 
respondents, it seems to me oouvenient to 
take first the case of the second respondent, 
Jalalsing; for his case, in my opinion, is 
clearly beyond all possibility of doubt. He, 
it is proved, was the actual manager of this 


gin in which the fraudulent rollers were‘ 


working. It was Jalalsing who day by day 
directed the working of the factory. When we 
remember the nature of the fraud, that it was 
a designed and elaborately prepared fraud 
carried ont by means of mechanical altera- 
tions in the grooves of the rollers, it appears 
to me that we do not need, though in fact 
we have, evidence to prove that all this was 
done by the direct orders of Jalalsing him- 
self, It seems to me that no reasonable man 
could suppose that it was done in any other 
way. That being so, I think that we 
may safely believe the evidence of the 
witness, Fattu, when he tells us that it 
was Jalalsing himself who directed that these 
fraudulent alterations should be made. The 
case of Jalalsing then is, I think, too clear 
for argument. 


It remains only to consider the case of 
Mansing. Is it ‘shown that he too was 
privy to this fraud? Mr. Inverarity has 
contended that there is no proof of such 
privity, and that the Court should not rest 
a criminal conviction on mere possibilities 
or weak probabilities. It will be con- 
venient, í think, to refer for a moment to 
the Evidence Act to ascertain presisely 
what is meant by ‘proof’ in law. In the 
3rd section of that Statute ib is laid down 
that a fact is said to be proved when, 
after considering the matters before it, 
the Court either believes it to exist or 
considers its existence so probable that a 
prudent man ought under the circumstances 
of the particular case to act upon the 
supposition that it exists. Is there then 
upon this record such proof that Mansing 
wag privy to this fraud ? Iam of opinion 
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that there is. In the first place, Mansing 
was the elder brother in whose hands 
would naturally He the main conduct of 
the business, and we find that the accounts 
run in Mansing’s name. There is no 
question but that this cotton trade, like 
the other trade which the brothera carried 
on, was joint, so that Mansing had a 
large personal interest in its conduct, The 
defence witness Shanker Vinayak, when 
questioned upon this point, deposes that all 
the business of the shop was carried on 


jointly. As regards cotton business 
he says, Mansing supervised it. As 
regards the gin factory, Jalalsing su- 


pervised it, thatis to say, that there was 
a mere division of labour for the parpose 
of convenience, but that the brothers were 
jointly interested in all the undertakings. 
It is clear, moreover, that Mansing’s interest 
did not stop at that, but that he personally 
supervised the working of this gin. The 
evidence upon this point is almost uniform 
and is to the effect that Mansing was in 
the habit of visiting the gin three or 
four times a week, To these circumstances 
must be added this, that this particular 
contract with Rallis was signed by Mansing 
not carelessly or as a matter of unheeded 
routine but after the terms of it had 
been very carefully explained to him. 


It is quite clear, I think, that this cotton 
business of the brothers formed a very 
important part of their family business 
though the direct management was entrust- 
ed to Jalalsing as a matter of convenience, - 
I cannot believe that Jalalsing, the younger 
brother, either could or would have altered 
the machinery of the gin in this fraudulent 
manner without his brother’s consent and 
privity. It must be remembered that the 
profits of the fraud which was thas con- 
templated wuuld belong equally to the two 
brothers. The witness Damle, whom I see 
no reason to distrust, tells us that the 
gin was worked by both the respondents 
in consultation, and I do not find that the 
effect of this statement is destroyed by the 
later passages in cross-examination to 
which Mr. Inverarity drew the Oourt’s 
attention. Mr. Tokarshi Nainshi, to whom 
I havereferred above, says in one sentence 
that “like Maasing other dealers too keep 
their cotton in our compound for sale.” 
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It appears to me that from all this evi- 
dence, only one conclusion clearly arises 
and that‘one conclusion ought to be 
accepted. The conclusion in my judgment 
is that this was not an isolated fraud which 
the younger brother on his own account 
perpetrated behind the back of the elder 
brother, but that both the brothers, who 
were jointly carrying on the business, 
were jointly interested in the results of the 
fraud and were jointly consenting and 
privy to it. I think, therefore, that the 
orders of acquittal passed by the Sessions 
Judge ought now tobe reversed and we 
ought to restore the convictions and sentences 
passed by the Magistrate. 

Heaton, J.—I concur. 


Order reversed. 


PUNJAB CHIEF COURT. 

Criminar Revision Petition No, 717 or 1912. 

: December’2, 1912. 
Present: —Sir Arthur Reid, Kr., Chief Judge. 

: ARURA— Petitioner 

versus 
EMPHROR— RESPONDENT. 

' Penal Code (Act XLV of 186 -), ss. 417, 420, 511— 
Cheating-~Receipt for insured parcel, not valuable 
security—Despatching insured envelope containing 
waste paper with intention of furnishing evidence 
of payment of debt—Attempt to cheat. 

The petitioner, who was indebted to the complain- 
ant, despatched tothe latter an envelope insured for 
Rs. 680 containing two pieces of waste paper, in- 
tending to use the receiptfor the same as evidence 
. of payment of Rs. 580 towards the liquidation of his 
debt to the complainant: 

Held, that the petitioner was guilty of an attempt 
to cheat and should be convicted under sections 
417/611 of the Penal Code and not under section 420, 

A. receipt for an insured parcel despatched by 
post docs not come within the definition of ‘valuable 
security.’ 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the Sessions Judge, Jhelum, dated the 19th 
April 1912. 

Messrs. Pestonjz and Nanak Ohand, for the 
Petitioner, 

Mr. Vishnu Singh, for the Respordent. 

JUDGMENT.—tThe petitioner was senten- 


ged to rigorous imprisonment fortwo years 


INDIAN CASES. 


{1913 


under section 420 of the Penal Code. The 
findings of facts are, that the petitioner, who 
was irdebted to the complainant, despatched 
from Bonares te the latter in the Gujrat Dis- 
trict, an envelope insured for Rs. 530, contain» 
ing two pieces of waste paper, apparently post 
office forms; that the envelope was delivered 
in the presence of the postal officials to “the 
complainant, who found that it contained 
only the two pieces of paper; that he then 
instituted criminal proceedings against the 
petitioner and two others, the theory of 
the prosecution being that the petitioner's 
object was to use the receipt for the 


insured letter as evidence of payment by him 


of Rs. 5380. 

The learned Sessions Judge has recorded 
sound reasons for the conclusion that the story 
for the defence, viz., thatthe petitioner actually 
placed five currency notes of Ra. 100 and a, 
hundi for Rs. 30 into the envelope and presented 
ib at the post office in that condition, and that 
the contents found on opening must have been 
substituted for the valuable contents by some 
one else, is untrue. 


The only questions for decision are whether 
the facts found constitute a punishable offence 
and the appropriate sentence. Section 420 
entails a finding that the petitioner by 
cheating dishouestly induced the complainant 
to deliver the whole or part of a 
valuable security or something which was 
signed and capable of being converted into 
valuable security. Valuable security is 
defined in section 30 of the Penal Code, as a 
document which is, or purports to be, a 
document whereby any legal right is extingu- 
ished or released or whereby a person 
acknowledges that he has not certain legal 
right. It would, in my opinion, be straining 
language to hold that a receipt for an 
insured parcel despatched by post comes 
within the definition, but I am satisfied that 
the facts found constitute an attempt to cheat 
within the definition contained in section 415 
of the Code and section 511 of the Code. 

On the findings, the petitioners represented 
to the complainant that the contents of the 
envelope addressed to the latter were worth 
Rs. 530 and induced the complainant to sign 
a receipt for the same and to take delivery of 
the envelope intending to use the receipt as 
evidence of payment of Rs. 530 towards the 
liquidation of hig debt to the complainant, 
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The signature on the recəipt and taking 
delivery of the euvelope by the complainant 
as the result of the deception would be likely 
to cause damage to the complainant in pro- 
perty, and had the complainant opened the 
envelope at his own house, and {not in the 
presence of the postal authorities, ib might 
have been vary difficult for him to prove that 
the contents of the envelope were not worth 
the sum for which it was insured. 

On the finding that petitioner’s action went 
far enough to constitcte an attempt and went 
beyond the stage of mere preparation, the 
conviction should have been under sections 
417/511 of the Penal Oode. 

The petitioner underwent a portion of the 
sentence of rigorous imprisonment passed on 
him by the Magistrate and inasmuch as he 
was released on bail when the application for 
revision was presented, it is,in my opinion, 
not necessary to send bim back to Jail, a 
sentence of fine, in addition to the sentence 


‘of imprisonment already undergone being 


adequate, 

For these reasons, I set aside the conviction 
under section 420, convict the petitioner of 
an attempt to cheat punishable under sections 
417/511, set aside the unexpired portion of 
the term of the sentence of rigorous imprison- 
ment and, in lieu thereof, sentence the peti- 
tioner to pay a fine of Rs. -250 or, in default 
of payment of the fine, to undergo rigorous 
imprisonment for six weeks. 

Of the amount realized, Rs. 100 will be 
paid to the complainant as compensation. 

Revision accepted, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
CURIMINAL Revision Appiication No. 170 
or 1912, 
January 30, 1913. 
Present: —Mr. Pratt, J. ©., and 
Mr. Crouch, A. J. O. 
ACHAR son or VARILAL— APPLICANT 
versus 
PIRUSHAH AND OTHERS— OPPONENTS. 
Criminal. Procedure Code (Act V of 1898), ss. 250, 
476—Competency of Magistrate to proceed under 
s3. 260 and 476 at one and the same time—Hvidence— 
Admissibility—Notes of statements of witnesses by Police. 
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Thero is nothing in the Code of Criminal Procedure 
to make it illegal for a Magistrate to proceed under 
both sections 250 and 476 of the Code at the same 
time. 

If written notes of statements made by wib- 
nesses to the Police are to be used in order to discre- 
dit them, the Police Officer who recorded them should 
be called as a witness to prove them. 


M. Hiranand Bul Ohand, for the Applicant. 

Mr. Dip Ohand T. Ojha, for Opponents Nos. 
2, 3, 4, 6 and 7. 

Mr. E. Raymond, Government Pleader, for 
the Crown. 

JUDGMENT.—This is an application for 
revision of an order of discharge made by 
the Resident Magistrate, Tatta. 

The applicant charged seven persons with 
offences under sections 147, 414 and 382 of 
the Indian Penal Code. 

The only error of law shewn in the 
Magistrate’s proceedings is that he referred 
to the written notes of statements made by 
certain witnesses to the Police in order to 
discredit them. If these statements were 
to ba proved, the Police Officer who recorded 
them should have been called as a witness. 
Bat having regard to the grossly impro- 
bable nature of the complainant’s story, we 
are unable to find that this irregularity 
occasioned a failure of justice such as to 
justify our interference in revision. 

Itis urged that as the Magistrate has 
taken proceedings against the complainant 
under section 476, Criminal Procedure Code, 
he should not also have fined him under 
section 250. There is nothing, however, in 
the Code which makes it illegal for a Magis- 
trate to proceed under both these sections. 
The object of section 250 is to give compen- 
sation to the accused who have been harassed 
by a vexatious accusation—whereas proceed- 
ings under section 476 are taken on greands 
of publio policy to punish the complainant 
for making a false charge. We agree on 
this point with the rulings in Adikkan v. 
Alagan (1), and Bani Madhub Kurmi v. 
Kumud Kumar Biswas (2). 

We reject this application. 


Application rejected, 
(1) 21 M. 237; 2 Weir 312. 
(2) 30 C. 128; 6 C. W. N, 799. 
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OUDE JUDICIAL COMMISSIONER’S 
: COURT. 
Criminat Appiication No. 167 or 1912. 
April 25, 1913. 


Present:—Mr. Kanhaiya Lal, A. J. C. 
Babu SATGUR PRASAD, PurADER— 
APPLICANT 
versus 


EMPEROR—Responpeat. 

Legal Practitioners, Act (XVII of 1879), s. 18, cls. (b) 
and (f}—Evidence Act (I of 1872), s. 126—Pleader 
refusing to disclose professional communication on be- 
ing questioned by Court-—Professional misconduct. 

A Pleader, during the course of the examination of 
a witness, asked the Court to make a note of what he 
represented the witness had stated and also his de- 
meanour, but the Court observed that ib did not 
hear what the witness had said. Thereupon the 
Pleader left the Court-room saying that he would 
withdraw from the case. Aflerwards he re- 
turned with an application stating that the Court 
had not noted the statement and demeanour of the 
witness, and got it presented by his client. The 
Pleader, on being asked by the Court whether he was 
instructed by his client to write the application, 
` declined to answer relying on section 126 of the Evi- 
dence Act: 

Held, (1) that an action against the Pleader under 
clauses (b) and (f) of section 13 of the Legal Practi- 
tioners Act could not be sustained, as it was not 
necessary for him to consult his client before 
drafting the petition, if the facts took place within 
his own cognizance and were such as to endanger his 
client’s interest; 

(2) that in relying upon section 126 of the Evidence 
Act, the Pleader showed no disregard to the Court’s 
authority. 

Application against an order of Deputy 
Magistrate, Rae Bareli, dated 16th October 


1912, 


Mr. A. P. Sen, for the Applicant. 
The Government Pleader, for the Opposite 


Party. 


ORDER —The petitioner is a Pleader 
practising in the Subordinate Courts at Rae 
Bareli. He was retained with Mr. Muham- 
mad Afzal, Barrister-at-law, to defend certain 
persons, who were charged with having com- 
mitted a dacoity. While Sukh Lal, one of 
the prosecution witnesses, was uuder examina- 
tion, the trying Magistrate asked him to 
identify the eight accused persons mentioned 
by him out of the eighteen present in Court. 
The witness identified only six of the accused. 
The Court asked the witness again if he 
could identify the other two accused named 
by him. The witness then made a farther 
attempt and identified the remaining two, 
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The petitioner asked the learned Magis- 
trate to note that the witness had already 
said that there was no other person; bat the 
learned Magistrate observed that he did not 
hear the witness making or muttering such a 
statement. The petitioner thereupon left the 
Court saying that he would withdraw from 
the case. During his absence, the learned 
Deputy Magistrate added a note to the de- 
position of Sokh Lal that the remaining two 
accused were picked ont after the attention 
of the witness had been drawn to his having 
named eight persons and identified only 
six. Half an hour later the petitioner re- 
turned and got an application presented by 
Muhammad Said, one of the two accused 
subsequently identified, stating that the 
Court had not noted the first statement of 
Sukh Lal, or the manner in which the 
identification of the remaining two accused 
persons was effected. The learned Deputy 
Magistrate inquired from Muhammad Said 
if be had asked his Pleader to write that peti- 
tion for him. . Muhammad Said replied that 
he hinted to the Pleader to make an appli- 
cation and that his father and his Pleader 
had got it written ont. Not satisfied with ` 
that statement, the Deputy Magistrate sent 
for the Pleader and asked him whether 
he was instructed by the accused to write 
the application. Tke Pleader declined to 
answer the question, relying on section 126 
of the Indian Hvidence Act, but, when 
compelled by the Court, stated that he con- 
sulted Mr. Muhammad Afzal, the senior 
Counsel, and then wrote out tke application 
and gave it to the accased, who read, signed 
and presented it. The learned Deputy 
Magistrate thought that “the petition was 
made revengefully” to serve ‘some mysterious 
purpose,’ and was not one that could be 
“tolerated without action being taken.” He, 
therefore, recorded a proceeding under section 
13, clauses (b) and (f) of the Legal Practi- 
tioners Act charging the Pleader with 
having: j 

(a) written a petition in the name of the 
accused and getting it presented by him; 

(b) refusing to answer questions and thus 
showing a disregard of the authority of the 
Court; and 

(c) evading to answer questions truthfully 
and telling some lies. 


Vol. XX} 
EMPEROR V. KOOCHRI. 


He sent a report of the matter to the 
Sessions Judge for any action he might 
think it proper to take, and directed the 
issue of a notice to the Pleader to show causa 
why areport for his suspension or removal 
should not be made. 


I do not think that the action taken by 
the learned Magistrate can be sustained. The 
petition was not presented by the Pleader, 
though he may have written ib out for his 
client. His client did not repudiate it. It 
was not necessary for him to consult his 
client before drafting such a petition if 
the facts took place within his own cog- 
nizance and were such as to endanger 
the interest of his client. A Pleader has 
a general authority to act in the interests 
of his client in the manner he thinks best 
and he cannot be charged with misconduct 
if he writes ont petitions for his client 
without consulting him and asks or advises 
him to present the same. In relying upon 
section 126 of the Indian Evidence Act, 
the Pleader showed no disregard of the 
authority, of the Court. That section 
protected from disclosure any professional 
communication made by a client to his 
Counsel or any advice given by him to his 
clientin the course, and for the purpose, 
of such employment. The Pleader, in the 
present case, on being pressed by the Court 
to state whether he had written out the 
application of his own motion in the interests 
of his client, frankly admitted that after 
consulting Mr. Muhammad Afzal, the senior 
Counsel, he wrote out the application and 
gave it to the accused, advising him to 
present it. There is nothing to show that 
in doing so he was. guilty of any unpro- 
fessional misconduct or that he evaded 
to give information to which the Court was 
legitimately entitled. The fact that Mr. 
Muhammad Afzal did not advise the Pleader 
to present it, on the ground that it would 
not be worth the candle, did not show that 
the Pleader was lying. It only corroborated 
the statement of the Pleader that he had 
consulted him though he did not act up to 
his advice. There is nothing to show that 
there was any deliberate lying. Too much 
fuss has evidently been made of a very small 
affair arising out of a misunderstanding as 
to what a witaess had said. If the Court 
had not heard what the witness was stated 
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to have said, the easiest course was to ask 
the witness again as to what ke had said or 
was represented to have said and te note 
his reply, A Courtis not bound to record 
what it does not hear, and it is less danger- 
ous torefer to a witness and ask him what 
he had said, though that may give him an 
opportunity of retracting or modifying his 
statemert,, than to start an independent 
inquiry as to what he had precisely uttered. 
Any thing more than a note under the 
circumstances would be absolutely uncalled 
for. The present proceedings serva no 
useful purpose, and do not sufficiently make 
out a charge of professional misconduct and 
are, therefore, seb aside. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

CURIMINAL Appeat No, 132 or 1912. 
February 12, 1913. 
Present;—~Mr. Pratt, J. ©. 
EMPEROR—Paosncuror 
versus 
KOOOHRI AND ANOTHER -— APPELLANTS, 

Penal Code (Act XLV of 1860), s. 363—Kidnapping 
when completed—Question of fact, to be determined by 
circumstances of each case—‘ Keeping’—Interpretation — 
Jurisdiction of Magistrate—Criminal Procedure (ode 
Act (V of 1898), s. 181 (4). 

The accused took a minor girl from her husband 
in a Native State and detained her for a month ina 
friend’s house inthe same city, and from there she 
was taken by train to another city: 

Held, (1) that the kidnapping was completed when 
the girl was put into the train. 

The question as to when an act of kidnapping is com- 
plete is a question of fact to be determined acoording 
to the circumstances of eaoh case. 

Nemai Ohattoraj v. Queen-Empress, 27 O. 1041 atp. 
1046, 4O.IW. N. 645, referred to. 

The relation between the minor and the guardian 
implied by the word ‘keeping’ is not dissolved so long 
as the minor can at will take advantage of the guar- 
dian’s protection and place herself within the sphero 
of its operation. 

Emperor v. Jetha, 6 Bom. L. R. 785, referred to. 


JEDGMENT.—The accused have been 
convicted of kidnapping the minor Jaski ont 
of the keeping of her husband in Bikanir, 

Of the facts there is no doubt. The two 
accused took Jaski from her husband in 
Bikanir and detained her for a month in 
the house of one Rahimkhan in Bikanir. 
From there they brought her to Karachi 
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by train. They detained her in Karachi for 
three days and then were taking her by train 
to Sehwan when they were arrested at the 
Kotri Railway Station. 

They have been convicted by the Kotri 
Magistrate, but that Magistrate does not 
appear to have considered whether he had 
jurisdiction to try the aceused for an offence 
committed at Bikanir. 

. The learned Public Prosecutor suggests 
that the offence is a continuous offence and 
that the act of taking was not completed 
when the accused was arrested at Bikanir. 

There have been conflicting rulings as to 
whether kidnapping from lawful guardian- 
ship is a continuous offence or not. In my 
opinion, the law is correctly ‘stated in the 
judgment of Rampini, J., in the case of 
Nemai Chetloruj v. Queen- Empress (1). When 
the act of kidnapping is complete is a ques- 
tion of fact to be determined according to 
the circumstances of each case. This view 
accords with the very elastic interpretation 
put upon the word “keeping” by the Bombay 
High Court in Emperor v. Jetha (2), which 
case was followed by this Court in its High 
Court Jurisdiction in the case of Imperator v. 
Viliat Ali Shah (8). Batty, J., said in 
that case that the relation between the minor 
and the guardian implied by the word keep- 
ing is not dissolved so long as the minor 
can at will take advantage of the guardian’s 
protection ard place herself within the 
sphere of its operation. 

But on the facts of the present case, this 
relation must have been dissolved when the 
minor Jaski was put into the train at 
Bikanir, The kidnapping was, therefore, 
completed in Bikanir and there was no 
offence committed in British India of which 
the Magistrate could take cognizance, 

The Public Prosecutor refers to section 
181 (4) of the Criminal Procedure Code, 
but that section implies that the offence 
has been committed in British India and 
refers to Courts of different local areas 
whose jurisdictions have been created by 
the Code. 

The Magistrate would have jurisdiction 
under section 188, Criminal Procedure Code, 
if the accused were Native Indian Subjects 

(1) 27 0. 1041 at p. 1046; 4 C. W. N. 645. 


(2) 6 Bom. L. R. 785; 1 Or. L. J. 931. 
(3) 1 S. L. R. 104; 8 Cr. L. J. 361. 
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of His Majesty and the Political Agent, 
Bikanir, had certified that the accused should 
be tried in British India. 

Neither of these conditions are fulfilled. 
I, therefore, reversa the conviction and sen- 
tence. 

Oonviction and sentence reversed. 


LOWER BURMA CHIEF COURT, 
URIMINAL Appaat No. 357 or 1913, 
June 12, 1913. 

Present: —Mr. Justice Parlett. 
EMPEROR— APPELLANT 


versus 


STHULA—Responpeyt, 

Excise Act (XII of 1896), s. 48 (c)—Importing 
cocaine—Inference from facts—Presumption—Inten- 
tion. 

A registered postal parcel containing cocaine ad- 
dressed to accused’s daughter aged 10 years toa house, 
in which accused was not living, was received by ap- 
pointment by the aceused from the postman in charge; 
the parcel remained unopened for about 10 minutes 
when the Excise Officers entered and arrested the accused 
for importing cocaine. She pleaded that she had or 
dered some toys for her girl, that she took delivery of 
the parcel thinking it to be the expected one contain- 
ing toys, that she had asked the parcel to be addressed 
at her friend’s house as she contemplated moving from 
her own house. and that she hesitated to open the parcel 
as she could not identify the sender’s name as being 
that of the person whom she had ordered the toys 
from, but offered no proof of any of these facts which 
were peculiarly within her sole knowledge: 

Held, that, in the absence of evidence that the ac- 
cused was at the time expecting a parcel, addressed 
identically with that seized but with different con- 
tents, the infereuce was that the parcel seized was the 
one expected and it contained what she had ordered. 


Appeal against the order of the Additional 
Magistrate, Rangoon, dated the 28th February 
1913, passed in Summary Trial No. 176 of 
1913, acquitting the present respondent and 
her daughter Elsie of an offence under section 
47 (d), k xcise Act. 

Mr. Maung Kin, for the Appellant. 

Mr. Lambert, for the Respondent. 

JUDGMENT.—The main facts in this 
case are clear and undisputed. On the 19th 
February 1913, a registered parcel arrived 
from Calcutta addresssd to Hlsie at No. 9, 
36th Street, Rangoon. The postal authori- 
ties opened it and found it to contain cocaine, 
so they closed it up again and communicated 
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with the Excise Department. On the 2lst 
February, accused, who lives at No. 20, 
Maung Khine Street, came with her daugh- 
ter, Elsie, a girl of 10, to the Post Office and 
inquired if a parcel had arrived for them. 
The postmen being out o their rounds, they 
were told to come again at2p.m. Inatead 
of doing so, accused got a Mrs, McKay, who 
lives at No. 9, 36th Street, to write a letter 
for her asking for the parcel to be delivered 
to her servant. This was not done as there 
was no parcel addressed to accused herself. 
That evenirg the parcel was sent toNo. 9, 
36th Street, but as the addressee, Elsie, was 
not there, delivery was nob made, but the 
postman arranged to come again at 10 a.m. 
the, following day and asked accused to 
have her danghter, Hlsie, there at the time. 


This was done andthe parcel was delivered. | 


The Excise Officers, who were below, waited 
some ten minutes and then entered the house 
and found the parcel still unopened on 
Elsie’s lap. Accused said ib was a parcel of 
toys. The Excise Officers told her to open 
itand she did so, disclosing 82 bottles of 
cocaine, a comb, a handkerchief, a skein of 
wool, and a mouth organ. Accused and her 
daughter were arrested and prosecuted for 
importing cocaine and acquitted. This is 
an appeal against the acquittal of the mother 
only. Her case ig that as she contemplated 
moving for the house, she told Mrs. McKay 
that she was having a parcel of toys for her 
child, for which she had written, sent to 
Mrs. McKay’s address. Her Counsel states 
that she received intimation that it had been 
so sent. [t was this expected parcel of toys 
regarding which she inquired personally and 
by letter on the 2lst February, bat when 
delivery was taken on the 22nd, it was found 
that the sender's name, as written on the 
parcel, was unknown to her, and they were 
considering whether to return the parcel or 
not when the Excise Officers entered. 

The ordering ofthe toys, the reason of 
having a parcel addressed elsewhere than to 
her own house, her receipt of intimation of 
its despatch and the identity of the person 
whom she expected to send it, were facts 
peculiarly within her sole knowledge, and the 
burden of proving them lay on her, but she 
offered no proof whatever of any of them. 
In the absence of all evidence that she was 
at the time expecting a parcel addressed 
identically with that seized but with different 
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contents, or of the existence of any such parcel, 
the inference is that the parcel seized was 
the one expected and its contents what she 
ordered. 

Stress was laid on the absence of any 
concealment in the conduct of the accused. 
I cannot see how else she could have acted to 
get delivery of the parcel. Open dealing 
was the safest way to avoid suspicion. It is 
also urged that the fact that the parcel was 
left unopened supports accused’s story. As 
to this, if a parcel arrived addressed exactly 
as the expected parcel of toys would be, it 
is incredible that a mioute examination of 
the cover should be made before opening it 
and then a lengthy discussion entered into 
whether to return it or not. The natural 
course would be to satisfy her child’s curiosity 
by opening it at once. But even if the 
sender’s name was noticed to be strange and 
if, despite the correctness of the address, 
she thought the parcel was not hers, she 
would have been in time to call back the 
postman before he got downstairs and either 
to return the parcel or open it to verify the 
contents. On the other hand, it is unlikely 
that a parcel of cocaine would be opened 
till she got safely back to her own house. In 
these circumstances, the accused must be 
presumed, unless and until she proves the 
contrary, to have known that the contents 
of the parcel were what they were I 
accordingly reverse the order of acquittal 
and find Stella, daughter of Boneng, guilty 
of importing cocaine, an offence punishable 
under section 43 (e) of the Excise Act and 
sentence her to three months’ rigorous 
imprisonment. 

Order reversed. 


BOMBAY HIGH COURT. 
CRIMINAL Revision Appiication No, 46 
or 1913. 

April 8, 1918. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton. 
NARANBHAI BHULABH Al—Appticant 
versus 
EMPEROR—Prossecororg. 

Penal Code (Act XLV of 1860), s. 217—~Iliterate 
Police Patel—Tearing up panchnamaafter being told by 
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complainants that they had no desire to continue pro- 
ceedings —Police Patel guilty of no offence. 

The applicant, anold and illiterate Police patel, 
on receiving a complaint of the offence of rape, 
made some investigation and prepared a panch- 
nama of the scene and arrested the two persons 
against whom the accusation was laid. He sent 
them with a report to the Police Station, but on 
the way the parties, presumably to save the 
girl’s reputation, came to a settlement and all 
returned to the village. Therelatives of the girl, 
who were responsible for lodging the proceedings, 
informed the Patel that they had no desire to con- 
tinue them, and the Patel thereupon tore up the 
panchnama which he had made: 

Held, that under the circumstances, the Patel 
could not be convicted under section 217 of theIndian 
Penal Code, inasmuch as it could not be fairly said in 
these circumstances that the Patel knowingly dis- 
obeyed any direction of the law as to the way in 
which he should conduct himself or that he intended 
or knew it to be likely that by tearing up the 
panchnama he would save any person from legal 
punishment. = 

Criminal application for revision from 
the order passed by the District Judge of 
Abmedabad, varying the conviction and 
sentence passed by the Sub- Divisional Magis- 
trate, First Ulass, of Kaira. 

Mr. G. S. Mulgaonkar, for the Applicant. 

Mr. G. S. Rao, Government Pleader, for 
the Crown. 

JUDGMENT. 

BATOHELOR, J.— This isan application in 
revision. The applicant was the Police 
Patel of a village and has been convicted 
by the Sessions Judge on appeal under 
section 217 of the Indian Penal Code, the 
learned Judge having set aside certain other 
convictions which had been recorded against 
the applicant by the trying Magistrate. 

The facts underlying the application are 
these. A complaint was brought to the 
applicant in his capacity of Police Patel 
that an attempt had been made to commit 
rape ona girl. The applicant made some 
investigation and prepared a panchnama of 
the scene of the offence and arrested the 
two persons against whom the accusation 
was laid. He sent them with a report to 
the Police Station, but onthe way the par- 
ties, with a view presumably to save the 
girl’s reputation, came to a settlement and 
all returned to the village. The relatives of 
the girl, who were responsible for lodging 
the proceedings, informed the Patel that 
they bad no desire to continue them, and 
the Patel thereupon tore up the panchnama 
which he had made, It is in respect of 
this destruction of the panchnama that the 
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Patel has been convicted under section 217, 

Admittedly, the Patel is an old and 
illiterate man. It is, I think, clear from 
the record that in acting as he did act, he 
was influenced by the impression which 
every illiterate Indian peasant would in 
such circumstances naturally have, viz., 
that the matter ‘had been privately settled 
and that no person was thereafter exposed 
or obnoxious to legal punishment. In these 
circumstances, I do not think it can be 
fairly said that the Patel knowingly dis. 
obeyed any direction of thelaw as tothe 
way in which he should conduct himself or 
that he intended or knew it to be likely that 
by tearing up the pinchnama he would 
save any person from legal punishment. I 
am satisfied that his belief was that the 
destruction of the panchnama would have no 
such effect, but that that effect had already 
been produced by the action of those who 
were interested in the prosecution. I am of 
opinion that the rule should be made absolute 
and the conviction reversed. The fine, if 
paid, will be refanded. 

Heaton, J.—I1 agree to the order proposed. 
I gather from what the Government Pleader 
said that he does not press the matter of 
sustaining the conviction, and the circum- 
stances are very peculiar. The case is not 
one which can ever be used successfully as a 
precedent. Therefore, I think it unnecessary 
to say more than that I agree that the con- 
viction should be set aside 

Rule made absolute, 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 619 or 1913. 
June 27, 1913. 
Present:——Mr. Justice Imam and 
Mr. Justice Chapman. 

BANKU BEHARI DUTTA—Accussp— 
PETITIONER 
VETSUS 


EMPHROR—Obpposite Paerrr. 
Assault —Hurt—Provocation—Qrave and sudden 
Provocation caused by unture statement of accused — 
Penal Gode (Act XLV of 1860), ss. 97,99, 102, 823, 334, 


- 851, 352—Dangerous weapon—Lathi— Walking cane- 


stick four feet long and one inch thick, whether dangerous 
weapon, 
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The petitioner was a “Tilla Babu” of a certain tea 
garden in chargo of outdoor work under the com- 
plainant, the Assistant Manager. One morning the 
Assistant Manager iaxed the petitioner with not hav- 
ing gone the previous day to Tilla No. 10 and told 
him that the work there had been badiy done, but 
the petitioner replied that he did go. The As- 
sistant Manager did not believe that and being 
annoyed said to the petitioner “you: bugger, you 
did not go there.” The petitioner said “Don’t abuse 
me inthe presence of the coolies.” The Assistant 


Manager, the complainant, then called | out “chop 
raho.” The petitioner then retorted “you chop 
raho.” At this the complainant, raising his fist, took 


a step forward towards him and said tha’ if the peti- 
tionor spoke to the complainant in that manner, he 
(the complainant) would strike the petitioner. The peti- 
tioner, who had an umbrella and a walking cane-stick 
with him, dropped his umbrella and holding the stick 
with both hands, struck the complainant, hitting 
him on the right elbow, which the latter had held up 
to ward off the blow. ‘This blow was succeeded, 
while the two men were facing each other, by two 
others on'the right hand and the right wrist bone. 
On receiving the third blow, the complainant turned 
his back on “the assailant and was running away when 
the latter laid another blow on him knocking his hat 
off, and after this fourth blow when the complainant 
was continuing to run back, he was again struck on the 
head and was knocked unconscious. He was, how- 
ever, able to go to work the following day. The 
petitioner was convicted under section 324, Indian 
Penal Code, and sentenced to one year’s rigorous im- 
prisonment and a fine of Rs. 200. On appeal, the sen- 
teuce was reducod to eight months and the fine was 
remitted: 


Held, by Imam, J.—That the petitioner, who belong- 
ed to the bhadralog class, fully understood the meaning 
of the abusive word employed by the complainant and 
which in itself constituted grave and sudden 
provocation; that the blows that were struck by 
the petitioner so long as the two were facing 
each other were clearly within the exercise of the 
potitioner’s right of private defence against the act 
of the complainant in raising his fist at the peti- 
tioner and taking a step forward with the threat of 
striking him, which was clearly an assault; that in 
dealing the fourth and fifth blows, which were given 
when the complainant was running away, the peti- 
tioner exceeded his right; that an ordinary walking 
cane four feeb long and one inch thick was not a 
dangerous weapon and that the punishment ought to 
have been a light one: 


Held, by Chapman, J.—That the petitioner made an 
untrue statement to his master, the complainant, 
that the petitioner did not understand the meaning of 
the offensive word used by the complainant; that the 
provocation in the present case. was neither grave 
nor sudden; and that provocation could in every case 
be taken into consideration in the matter of sentence. 

Per Curiam:—The sentence was reduced to the 
term already undergone by the petitioner. 


Mr. Rasul, Counsel and‘ Babu Ambika 
Charan Das, Vakil, for the Petitioner. 


Babu Birbhushan Dutt, for the Crown. 
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JUDGMENT. 

Isram, J.—The petitioner,” Babu Banku 
Bihari Dutt, had been convicted by the Deputy 
Commissioner of Cachar under section 324, 
Indian Penal Code, and sentenced to rigorous 
imprisonment for one year and a fine of Rs. 200 
or in default of payment, a further term 
of three months’ rigorous imprisonment, for 
causing hurt with a dangerous weapon to 
the complainant, James Stuart, an Assistant 
Manager of a Tea Garden in Assam. On 
appeal to the Sessions Judge, the conviction 
has been altered to one under section 323 and 
the senteace reduced to rigorous imprison- 
ment for a period of eight months, the fine 
being remitted. Against the judgment of the 
Sessions Judge, the petitioner has moved 
this Court. The Rule issued in this case 
was on the Deputy Commissiozer of Cachar 
to show cause why the coviction, under section 
323, should not be set aside, or changed into 
one under section 334 and the sentence 
reduced to one under that section. 

The case for the prosecution, as stated by 
the complainant, may be shortly set out here. 
The petitioner on the date of the oucurrence 
was a “Tilla Babu” of the Chandighat Tea 
Garden in charge of outdoor work under the 
Assistant Manager. Onthe morning of the 
day of occurrence, the complainant went to 
the muster parade of coolies and finding the 
petitioner there taxed him for nct going on 
the previous day to Tilla No. 10 and told 
him that the work there had been badly 
done. On this, the petitioner replied that 
he had been thereon the day in question. 
The complainant, who had himself been at 
Tilla No. 10 on the previous day at or about 
the hour stated by the petitioner, believed 
that this was not a true statement, and, being 
annoyed, said to the petitioner: “You bugger 
you did not go there.” This elicited a 
protest from the petitioner, who said: “Don’t 
abuse mein the presence of the coolies.” 
The complainant then called ont “chop 
raho.” The petitioner then retorted “you 
chop raho.” At this, the complainant raising 
his fist in the petitioner’s face took a step 
forward towards him and said that if the 
petitioner spoke to the complainant in that 
manner, the latter would strike the former, 
The petitioner, who had au umbrella and 
a walking cane-stick with him, dropped his 
umbrella, and, holding his stick with both 
hands, struck the complainant, hitting him 
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on the right elbow, which the latter had held 
up to ward off the blow. This blow was 
succeeded, while the two men were facing 
each other, by two othera ou the right hand 
and the right wrist bone. On receiving 
the third blow, the complainant turned his 
back on the assailant and was running away 
when the latter laid another blow on him, 
knocking his “topee’ (hat) off -his head. 
After this fourth blow as the complainant 
“was continuing to run back,” to use his own 
language, he was again struck on the head 
and was knocked unconscious.”. The com- 
plainant says that he was so “dazed and dizzy 
from the wound” that ha was unable to stand 
for two hours after the incident. 

On the above allegations, which were not 
disputed in the main, though the petitioner 
in his statement before the Deputy Commis- 
sioner stated that he struck the complainant 
after the latter had struck him, the petitioner 
was convicted under section 324, Indian 
Penal Code, by the Deputy Cozamissioner, 
who held the stick to be a dangerous weapon. 
The stick itself was not produced before the 
Deputy Commissioner, but the complainant 
described it as ‘abous foar feet long and 
about one inch thick up to the handle where 
it was about 1% inches thick.” The com- 
plainant further stated—'I should say it 
was a weighty stick.” Judging by the 
description given by the complainant, the 
stick appears to have been an ordinary stick 
cane, used for walking purposes; and the 
evidence of the witnesses also appears to 
show that the stick was not of any exception- 
al dimensions. The learned Judge has held 
on the evidence of witnesses for the prosecu- 
tion that the stick was “an ordinary walking 
cane” and nota ‘dangerous weapon.” The 
learned Judge in his judgment says:—‘So 
far as can be gathered from the evidence, it 
was an ordinary walking cane not loaded and 
specially thick or heavy.” In judging the 
facts of this case, I confine myself to the 
statements of the complainant whose version 
may be generally accepted for the purposes 
of the questions that arise in this case. 
xcept the complainant’s impression—for, 
his language implies nothing else—that the 
stick was weighty, there is no evidence in 
the case that it really was so. The Deputy 
Commissioner’s view that the stick was a dan- 
gerous weapon was not warranted. 


Before the Deputy Commissioner as well 
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as before the Sessions Judge, the petitioner 
urged the pleas of self-defence and of grave 
and sudden provocation, but with no 
success. 

On the facts of this case, as spoken to by 
thecomplainant, I am ofopinion that both the 
lower Courts were wrong in rejecting the 
petitioner’s pleas. 

The learned Judge, dealing with the 
question of provocation, says:— The word 
‘bugger’ is, of course, éxceedingly offensive, 
avd, if used by complainant in anger to a 
person of his own tongue and social position, 
would probably amount to grave and sudden 
provocation. It is, however, extremely 
doubtful whether the appellant knew the 
meaning of the word though it is evident 
from his conduct that he considered he was 
being unduly abused.” I have carefully 
looked into the record and have found no 
material on which the doubt expressed by 
the learned Judge could be based. Accord- | 
ing to the complainant’s own statement, 
the conversation with the petitioner 
was partly in English and partly in 
Hindustani, which clearly shows that the 
petitioner is conversant with the English 
language. There is no suggestion, in the 
evidence adduced in this case, that the 
petitioner is unacquainted with the tongue. 
On the other hand, the protest of the peti- 
tioner and his subsequent conduct irresisti- 
bly point to the conclusion that he fully ` 
understood the meaning and significance of 
the abuse. I do not think it can be inferred 
from the answers given by thé petitioner to 
the questions put to him in his examination 
as an accused person that he had not 
understood the meaning of the abusive word 
used against him. To make my meaning 
clear, I quote here, in extenso, the questions 
and the answers, in his examination. 

“I will putin a written statement. 

Question :—Did you strike the Sahib? 

Answer :—Yes. 

Q:—WhyP 

A.—The Sahib was beaten (this probably 
is a mistake for “the Sahib beat me.”) 

Q.—With what ? 

A.—With his fists. 


Q.—What did you strike 
with P 


A.—I had an umbrella and a cane in my 
hand when the Sahib beat me. I don’t re- 
member with what I struck back. 


the Sahib 
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Q.—Where did you go after tbe occur- 
rence ? 

A,—I was not in my senses. I came to 
them probably when I was in my house.” 

From the above, it will be seen that if the 
statement of the petitioner was nob true, 
it only exaggerated ‘the incident; but from 
it no inference can be drawn that the petitioner 
did not know the meaning of the abusive 
word. I do not see any written statement 
on the record, purporting to have been filed 
by him, though in his examination he stated 
that he would file one. As for the social 
position of the petitioner, he is, no doubt, in 
a bumble station in life, being a mere clerk 
or Babu; but the record discloses that he 
is a Badiya by caste and belongs to the 

“Bhadralog” class which, in other words, 
means that he is a gentleman. Recognising 
the social status of the petitioner, the learned 
Judge himself says: — The use of such langu- 
‘agetoa person of the ‘Bhadralog’ class is, 
even allowing for the relative position. of the 
parties and the complainant’s belief that the 
appellant had shirked his work, and was tell- 
ing a deliberate lie, inexcusable.” 

The learned Vakil on behalf of the Crown 
has argued that by the deliberate lie, per- 
petrated by the petitioner, he provoked the 
complainant to the use of the abusive langu- 
age. There is no evidence, in this case, 
beyond the bare statement of the complainant 
that the petitioner had lied; but even if that 
were conceded, the language of the com- 

plainant was, to quote the learned Judge, 
“inexcusable.” 


In my opiuion, the abusive word, employed 
by the complainant, in itself constituted 
‘grave and sudden provocation.” To say 
that the provocation was not “sudden” be- 
cause the petitioner on account of his deli- 
berate lie onght to have expected sach filthy 
abuse from his superior is to give a license 
to individuals to be regardless of proper 
bebaviour towards those placed in a state of 
dependence on them. But conceding that 
the abusive language was used under pro- 
vocation, it stands to the credit of the peti- 
tioner that he did not in his conduct travel 
beyond a protest; and indeed one will have 
to be very indulgent to the complainant to 
excuse him for his subsequent behaviour. 
It has to be remembered that the protest of 
the petitioner was in the main due to hig 
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objection to being abused in the presence of 
the coolies and the complainant ought to 
have realised that the reproof given was 
enough; bat he continued the provocation and 
heightened it when with his raised fist in 
the presence of the coolies he took a step 
forward towards the petitioner, threatening 
to strike him. To expect the petitioner to 
retreat under such circumstances or to wait 
till he could appeal to the Manager against 
the conduct of the complainant is to give 
undue credit to human nature. The question 
in the case, as in all cases of grave and 
sudden provocation, is whether the peti- 
tioner’s action was the result ofa cool and 
deliberate judgment, dae to a “previous 
malignity of heart.” On consideration of 
the facts of this case, I cannot but hold that 
he acted ina sudden transport of passion. 
The prosecution witnesses have admitted that 
even after the incident he was excited with 
anger and the whole case for the prosecution 
unmistakeably points to the fact that in the 
action of the petitioner, there was neither 
deliberate judgment nor previous malignity 
of heart. 


Some English decisions show that in Hng- 
land, mere words, unaccompanied by an act, 
are insufficient to constitute provocation. 
This view, however, is opposed to the view 
of the Indian Penal Code. I may quote here 
the framers of the (lode who said:—“We 
greatly doubt whether any good rea- 
son can be assigned for this distinction, It 
is an indisputable fact that gross insults by 
word or gesture have as great a tendency to 


“move many persons to violent passion as 


dangerous or bodily injuries. Nor does it 
appear to us that passion, excited by insult, 
is entitled to less indulgences than passion 
excited by. pain. On the contrary, the 
circumstances that a man resents an insult 
more than a wonnd is anything but a proof 
that he is a man of peculiarly bad beart. 
It “would be a fortunate thing for mankind if 
every person felt an outrage, which left a 


‘stain upon his honour, more acutelly than an 


outrage which had fractured one of his limbs.” 
In the conduct of the petitioner, I see merely 
this that he felt an outrage on his honour, 
and acting under the impulse of the moment, 
excited by a justifiable passion and in hot 
blood, he beat the perpetrator of the outrage. 

i next come to the plea of self-defence, 
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Under section 102, Indian Penal Code, “the 
right of private defence of the body commences 
as soon aS a reasonable apprehension of 
danger to the body arises from an attempt or 
threat to commit the offence, though the 
offence may not have been committed and it 
continues as long as such apprehension of 
danger to the body continues,” And ander 
section 97, every person has a right, subject 
to the restrictions contained in section 99, 
to defend his own body against any offence 
affecting the human body, The act of 
the complainant in raising his fist at the 
petitioner and taking a step forward with the 
threat of ‘striking him was clearly an assault 
as defined in section 351 and as such punish- 
able under section 852. To most people, as 
also -to the petitioner, the behaviour of the 
complainant.could imply nothing bat a 
personal danger to the object of his attention. 
Mr. Cresswell, the manager of the Tea garden, 
who is the official superior of the complainant, 


admits in his evidences that he would not con-. 


sider the petitioner wrong under the circum- 
stauce if be assumed that he was going 
to be struck. The blows that were laid by 
the petitioner on the complainant, so long as 
the two were facing each other, were clear- 
ly within the exercise of the petitioner’s 
right of private defence. The severity of 
the first blow, which is said to have paralyzed 
for the moment the right arm of the com- 
plainant, is urged by the learned Vakil for the 
Crown as unjustifiable and much in excess of 
the exigencies of the occasion. I am not pre- 
pared to believe that the blow did paralyze 
the complainant’s right arm, as the two 
succeeding injuries on the same arm clearly 
indicate that even after the first blow the 
right arm, instead of listlessly dangling from 
its shoulder, was renderiag service atthe time 
of the second and third blows: But even 
conceding that the first blow was severe as 
it has been described, it is unreasonable to 
expect a person in danger of pgrsonal 
violence fo modulate his blows while repelling 
an assault. I may here appropriately quote 
Markby, J., who said in the case of Queen v. 
Moteudin(1): — "If the prisoner was justified in 
using it at all, surely he is not to be expected 
onsuchan occasion to measure out withany very 
great nicety the force of his blow.” It would 
be unreasonable to demand from a person, 
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placed in peril, a calm calculation of the force 
and number of his blows when his power of 
judgment i is impaired by the fears of impend- 
ing danger. To quote Mr, Mayne:-— A man 
who is assaulted is not bound to modulate 
his defence step by step”. And indeed no one 
can. 

The learned Judge, in dealing with the 
right of private defence, says:— I may note 
here that there is no question of the right 
of private defence. If appellant thought 
that the complainant, by shaking his fist, was 
about to attack him, he might have retreated 
or appealed to the manager.” This altruistic 
abnegation, enjoined in the judgment of the 
learned Judge, militates against the entire 
scheme of the law of self-defence, as laid 
down in the Code, the framers of which in 
no uncertain language expressed themselves 
that “they were desirous rather to rouse and 
encourage a manly spirit among the people 
than to multiply restrictions on the exercise of 
the right of private defence.” 

Had the petitioner limited himself to the 
first three blows, he would have been amply 
protected by the provisions of the law. The 
fourth and fifth blows were given when the 
complainant had turned his back and was 
running away. The rightis aright of defence 
and not of reprisal. The petitioner had 
secured his victory and the apprehension of 
danger was passed. On the plea of the right 
of private defence, therefors, my view is that in 
dealing the fourth and fifth blows,the petitioner 
exceeded his right. But, for the excessive harm, 
the petitioner would be entitled to an allow- 
ance in his favour as, on the authority of the 
case of Queen v. Sohun (2), per Jackson, J., 
such harm would be punishable as a harm 
caused on provocation. 

If the period of imprisonment already 
suffered by the petitioner, is regarded sufficient 
to cover the punishment that should be meted 
out to him on the facts of this case, ib 
becomes a matter of academic ' discussion 
whether the conviction is to be recorded 
under section 334, t.e., for causing hurt under 
grave and sudden provocation or under 
section 323, for causing excessive hurt in 
the exercise of a right of private defence, The 
petitioner has already suffered rigorous 
imprisonment for about 23 months, which 
is very much more than he deserved. Ex- 


(2) 2 W. R., Or. 59, 
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cessive severity in a case of this character 
is greatly to be deprecated. In my opinion, 
the rest of the sentence shonld be remitted 
and the petitioner should be discharged from 
his bail. 

CHAPMAN, J.—I am not able to agree 
upon two matters of fact. In the first 
place, the petitioner, in my opinion, made 
a statement to his master, Mr. Stuart, which 
was untrue. Secondly, 1 am not satisfied 
that the petitioner understood the literal 
meaning of the offensive word used by 
Mr. Stuart. The other factory clerk, who 
gave evidence, did not understand it. I 
am confident, ab any rate, that the peti- 
tioner did not take the word as meant 
to be anything more than a mass and 
vulgar expletive. It is also clear that 
the petitioner did not strike until some 
interval had passed after the use of the 
offensive language and after further words 
had passed from both sides. The stick 
used was not an ordinary “bit: it was 
a “gula” cane, about an inch thick. 

The question, raised by the Rule, was 
whether the provocation was grave and 
sudden. Provocation, which one person is 
prepared to call grave, will not appear 
In my opinion, the 
‘provocation was neither grave nor sudden. 
This does not, of course, involve any excuse 
of Mr. Stuart’s conduct. But there is this 
to be said. The manager had that morning 
found fault with the work done the previous 
day. No doubt, this was in Mr. Stuart’s 
mind at the time and accounted partly for, 
though, of course, it does not excuse his 
loss of temper. 

I take a somewhat different view of the 
law from that expressed by my learned 
brother. Provocation can, of course, in every 
case be taken into consideration in the 
matter of sentence. This presents no dif- 
culty. The difficulty comes in when the 
question is whether the provocation has 
been grave and sudden so as to make 
the offence punishable under a different 
section. The Penal Code uses the expression 
“grave” and “sudden” provocation to define 
the-degree of provocation which will reduce 
the culpability of an act which would 
otherwise be murder to the minor offence 
of eulpable homicide. The question, there- 
fore, in each such case is whether, if death 
had been intentionally caused, it would have 
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been right to hold that the provocation 
was such as to justify a finding of no 
murder. 

Now in England, the rule undoubtedly is 
that mere words of abuse do not constitute 
such a degree of provocation as to reduce 
murder to such slaughter. It is no longer 
necessary to refer to the text-books for 
the rule. It has been recently affirmed 
by three Judges sitting in the Court of 
criminal appeal in England. We are not, 
of course, bound to follow this rule in 
India, but at the same time the considera- 
tions, upon which the rule is based, are 
entitled to very great weight for the rula 
is not peculiar to Hngland. In my opinion, 
the English rule should be departed from 
in India only in very special circumstances. 
The illustration, given by the framers of 
the Indian Penal Code, indicates that they 
took the same view. I am not satisfied 
that the present was acase of that kind, 
especially having regard to the fact that 
the petitioner, in my opinion, was the first 
to give provocation by making statement 
about his work which was untrue. I am 
also of opinion that the assault was in 
violence and persistence out of proportion 
to the provocation given. 

In my opinion, no question of the right 
of private defence arises. Mr. Stuart threat- 
ened to strike the petitioner only if he 
continued to speak disrespectfully. 

The provocation was neither grave nor 
sudden, but it was such as should have 
been considered in awarding sentence. Mr. 
Stuart was able to go to work the following 
day. T agree that the sentence should be 
reduced to the period already undergone. 
I counsel the Sessions Judge to exercise 
a careful moderation in cases of this kind. 


Sentence reduced. 
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BOMBAY HIGH COURT. 
CRIMINAL Revision Apprication No, 57 
or 1913. 

April 3, 19138. ; 
Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton. 
FULOHAND BAPUJI SHAH— 
APPLICANT 
versus 
EMPEROR—Prosgovtor. 

Prees Act (X of 1910), ss. 8, 28—Order requir- 
ing deposit of security—No specification of time for 
depostt—-Reasonable time, 

The keeper of a certain printing press was 
served with a notice on the 28th September under 
section 8 of the Indian Press Act, 1910, to de- 
posit security, but by the 8rd October he relieved him- 
self of all responsibility in the matter by withdraw- 
ing his declaration and disposing of the press to an- 
other person: 

Held, that he could not be convicted under sec- 
tion 23 (1) of the Indian Press Act, 1910. 

Section 3 makes no provision for the specification 
of any time within which the deposit required is 
to be made and must be construed to mean that the 
deposit ordered should be made within a reasonable 
time. ` 

Criminal application for revision from 
conviction and sentence passed by the Dis- 
trict Magistrate of Kaira. 

Mr. Campbell, (with him Mr. H. G. 
Kulkarni), for the Applicant. 

Mr. G. S. Rao, Government Pleader, for the 


Crown. 


JUDGMENT. 

BATOBHELOR, J.—This isan application in 
revision. The applicant was the keeper of a 
certain printing press at Nadiad in Kaira, 
and in respect of that press he had made the 
declaration required by the Statute. Jn con- 
sequence of certain objectionable matter 
which had appeared in the press, the 
Government of Bombay, on the 13th Septem- 
ber 1912, issued to the applicant a notice, 
Exhibit 3, calling upon him under section 3, 
sub-section 2, of the Indian Press Act, 1910, 
to deposit with the District Magistrate 
security to the amount of Rs. 3,009 in money 
or an equivalent thereof in securities of the 
Government of India. This notice war, on 


the 26th September, made over to the Police - 


for service on the applicant, and it was 
actually served on the applicant on the after- 
noon of the 28th September which was 
a Saturday. Tt is to be observed that sec- 
tion 3, sub-section 2, of the Statute makes no 
provision for the specification of any time 
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within which the deposit -required has to be 
made, and the notice, Exhibit 3, following the 
Statute was also silent as to any time limit 
within which the deposit had to be offered. 
The 29th of September wasa Sunday. On 
the following day, the 30th, the applicant 
sent off by post letters to His Excellency the 
Governor and tothe District Magistrate of 
Kaira stating that he had closed down the 
press. On the 2nd of October, the applicant 
sold the press to one Harjivan Amarsi, and the 
deed of sale was executed as of that date. On 
the 3rd of October the applicant repaired to the 
Resident Magistrate of Nadiad, and there can- 
celled his former declaration in respect of 
this press. On the 5th October, however, 
proceedizgs were taken against the appli- 
cant, and his prosecution was begun under 
section 23 (1) of the Indian Press Act, 
1910. That section provides for the 
punishment of any person who keeps 
in his possession a press for the printing 
of books or papers without making a deposit 
under section 8 when required so to do. 
The District Magistrate, though he seems to 
be of opinion thatit was a hard case as against 
the applicant, has convicted him ofa technical 
offence and fined him Rs. 5 or in default has 
passed a sentence of one week’s simple 
imprisonment. £ 
The question is whether on these facts 
that conviction is good. In my opinion, it 
is not good. Itseems to me that seeing that no 
limit of time was given to the applicant within 
which to make the deposit ordered, we must 
construe the notice, Exhibit 3, and section 3 
of the Act, under which that notice is 
issued, as meaning that the deposit ordered 
should be made within a reasonable time. 
If that is so, the only question which remains 
for consideration is whether the interval 
which elapsed between the afternoon of 28th 
September and the 3rd October, when the 
applicant relieved himself of liability, is to” 
be reckoned an unreasonable time within 
which to find such a large sum of Rs. 3,000 
and to tender it to the District Magistrate of 
whose whereabouts at the time we have no 
certain knowledge. I am of opinion that 
this interval cannot be regarded as an unreas " 
sonable time, and in that view of the case, 
I think that the applicant was not rightly 
convicted of having kept in his possession a 
press for the printing of books or papers 
withoat making a depogit when required so to- 
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do. I would, therefore, making the Rule 
absolute, reverse the conviction and order 
that the fine, if paid, be refunded to the 
applicant. 

Heaton, J.—I concur. Broadly speaking, 
I hold that the applicant had not 
behaved in any way .that is unreasonable. 
He received the notice on the 28th Septem- 
ber and by the 3rd October he had relieved 
himself of all responsibility in the matter of 
withdrawing his declaration and disposing 
of the press to another person. There is 
nothing in the Act of 1910 to suggest that 
it should be interpreted or enforced in such 
a way as to either compel a person to act 
with a rapidity that it is unreasonable to 
expect or in default of his so doing to be sub- 
jected toa penalty. Therefore, | think, the 
Magistrate is wrong and that his order ought 
to be set aside, 

Order seé aside. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 239 or 1918. 
April 8, 1913. 

Present:— Justice Sir Richard Harington, 
Bart., and Mr. Justice Coxe. 
ASGAR ALI BISWAS—Accossep— 
PETITIONER 
versus 


EMPEROR—Obpposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 238— 
Charges, joinder of —One charge for two distinct offences 
—Illegatity. 

The joinder of two distinct offences under one charge 
is an illegality which is fatal to the proceedings. 


Babus Dasarathi Sanyal and Upendra Nath 

Bagchi, for the Petitioner. 

' . JUDGMENT. 

- Harineton, J.—This is a Rule calling on the 
District Magistrate to show cause why the con= 
viction and sentence should not be set aside 
on the 8rd ground mentioned in the petition. 
The third ground is that the joinder of two 
distinct offences under one charge is an 
illegality which is fatal to the proceeding. 

We have looked at the charge and I agree 
that the charge, as it stands, is an illegal 


charge, having regard to section 233, Criminal 


Procedure Code. Thereare two distinct offences 
and for each offence a separate charge ought 
to haye been made. Though certain provi- 
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sions in the Code provide that more than 
one charge may, under certain circumstances, 
be tried together, that does not justify tha 
inclasion in one charge of several distiact 
offences: and as that is an illegality, in my 
opinion, the Rule must be made absolute and 
the conviction set aside. 

With regard to the future, it will bea 
matter for the Magistrate to consider whe- 
ther this man ought to be put on his trial 
again or not. It was stated in the course of 
the argument that he has suffered threa 
months’ imprisonment. That would be one 
matter which the Magistrate will take into 
consideration. In my view, the matter 
should be left to his discretion to decide 
whether he should prosecute the man further 
or not, 

Coxe, J.—I agree that the Rule should be 
made absolute, thoagh with great reluctance as 
it is perfectly clear that the defect in the 
charge has never made the least difference to 
the petitioner. ° 

We are bound, however, by the decision of 
Subramania Atyar v. King-Hmperor (1), 
and the charge framed being illegal the con- 
viction cannot be sustained. 

I agree also in leaving it to the Magistrate 
to.decide whether the proceedings against the 
accused should continue and I do not desire to 
hamper him in any way in dealing with the 
question. - 


Rule made absolute. 
(1) 25 M. 61; 11 M. L. J. 249; 8 Bom, L. R. 543; 5 


` 0. W. N. 866; 28 I. A. 257 (P.O). 


BOMBAY HIGH COURT. 
CRIMINAL REVISION ApPPLIYATION No, 107 
or 1913. 
June 11, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
FATTU MAHOMED SHER MAHOMED 
—-APPLICANTS 
VETSUS 
EMPEROR—Opronent, 

Bombay Prevention of Gambling Act (IV of 1887), 
s. 4 (a)— “Place,” meaning of. 

A small open space surrounded by houses on alt 
sides and accessible only by a narrow lane isa “place” 
within the meaning of section 4 (a) of the Bombay 
Prevention of Gambling Aot. 
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Criminal application for revision from 
convictions and sentences recorded by the 
Third Presidency Magistrate of Bombay. 

Mr. S. R. Davar, with him Mr. G. N. Tha- 
kore, for the Applicants. 

_ Mr. S. &. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT.—In this case, the two 
petitioners have been convicted under section 
4 (a) and (c) of the Bombay Prevention of 
Gambling Act (Bombay Act IV of 1887), the 
petitioner No. 1 being the owner or occupier 
or having the use of a house, room or place 
and keeping or using the same for the purpose 
ofa common gaming house, and petitioner 
No. 2 having assisted in conducting the busi- 
ness of such house, room or place. 

The only point upon which the propriety 
of the convictions is challenged on behalf of 
the petitioners is whether the'particular spot, 
on which the petitioners and the others were 
found to be gaming, may be rightly described 
as a place” within the meaningof section 4(a) 
of the Bombay Act. 

The facts are that this particular spot 
resembles in all essentials what is usually 
known in this country as a chok. It is a 
small open space surrounded by bouses on 
all sides and is accessible only by a narrow 
lane on which is a sign board pointing to 
the chok. Of this space, the first applicant 
is the lessee in occupation. At the time the 
alleged offence was committed, the spot was 
opento the sky, though shortly before the 
date of the alleged offence there had been 
standing on the spot a zine roofed shed. 
That, however, had been removed, perbaps 
only temporarily removed, before the date 
of the alleged offence. In these circum- 
stances, we have to decide whether such a 
spot is a place within section 4 of the Act. 
That section provides for the punishment 
of any person who, being the owner or 
occupier or having the use of any house, 
room or place, opens, keeps, or uses the 
same for the purpose of a commou gaming 
house. 


_ Now these words closely follow the words 
of the English Betting Act, 1853, 16 & 17 
Vic, c. 109, sections 1, 2 and 3, which pro- 
hibit the use for betting of any “house, office, 
room or other place.” There is, we think, 
ro reason fo supposa that the word “place” 
in the Indian Statute has any more narrow 
or restricted meaning thap it has in the 
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English Statute. As to the meaning of 
the words inthe latter Act, we have the 
highest authority from England. In Bows 
v. Fenwick (1), the defendant was on a 
race-course standing on a stool over which 
was a large umbrella similar to a carriage 
umbrella, He was calling ont offering to 
make bets and was seen to make several 
bets. It was held that he was using a fixed 
and ascertained place for the purpose of ` 
betting and had been properly convicted 
under the Statute. Though the spot was 
determined only by a moveable stool and 
a moveable umbrella, Lord Coleridge, ©. J., 
said :—‘It was an ascertained spot where the 
appellant for the time at least carried on the 
business of betting with all persons who 
might resort thither for that purpose.” 
Justice Denman in agreeing said that 
was enough that there was a piece of ground 
ascertained and appropriated by the appellant 
for carrying on his proceedings.” In Powell v. 
Kempton Park Racecourse Company (2), the con- 
struction of the Statute was explained by the 
House of Lords. It was there decided that bet- 
ting in Tattersall’s'Ring on the Kempton Park 
Race-course was not within the prohibition, 
because it was nob in a place kept or used for 
betting; but as to the meaning of the word 
“place” and of the requirements of the Statute, 
we have the speeches of the Earl of Halsbury, 
Lord Chancellor, and Lord James of Hereford, 
who formed part of the majority of the House.” 
Lord Halsbury said (page 142) : — 

"I do not think, therefore, that the import- 
ant question is, what is a ‘place’? I think 
in this respect with Rigby, L. J. that any 
place which is sufficiently definite, and in 
which a betting establishment might be 
conducted, would satisfy the words of the 
Statute.” 


Lord James of Hereford said (page 194) :— 

“Speaking in general terms, whilst the 
place mentioned in the Act must be to some 
extent ejusdem generis with honse, room, or 
office, I do not think that it need possess the 
same characteristics; for instance, it need 
not be covered in or roofed. It may be, to 
some extent, an open space. “But certain 
conditions must exist in order to bring such 


space within the word ‘place.’ gd 

(1) (1874) 9 ©. P. 339; 43 L. J. M. C. 107; 80 L. T, 
524; 22 W. R. 894. 

(2) (1899) A. C. 143; 68 L. J. Q. B. 392;80 L. T. 
538; 47 W. R. 585; 63 J. P. 280; 19 Cox. C. C. 285; 15 
T. L, R. 266, 
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- There must bea defined area so marked 
out that it can be found and recognized as 
the place’ where the business is carried on 
and wherein the bettor can be found. Thus, 
if a person betted on Salisbury Plain, there 
would be no ‘place’ within the Act. The 
whole of Epsom Downs or any other race- 
course where betting takes place 
would not constitute a ‘place’: but directly a 
definite localization of the business of betting 
is effected, be it under a tent or even moveable 
umbrella, it may be well held that a ‘place’ 
` exists for the purposes of a conviction under 
. the Act. If this view be correct, I think that 
the inclosureexisting at Kempton Park might, 
physically speaking, under certain conditions 
constitute “a place” within the meaning of Ist 
and 2nd sections of the Act of 1853. Itis a de- 
fined space limited by metes and bounds, and 
of such an area that a person therein carrying 
on the business of betting can be found.” 

On the authority of this decision, it seems 
to us that the particular area with which 
we are here concerned must be pronounced 
to be a place within the meaning of section 4. 
It isasmall area limited by metes and 
bounds, being surrounded on all sides by 
buildings, and it is this particular area which 
the petitioner No. 1 has appropriated for 
the business of betting by becoming the 
lessee in occupation of it. There has, we 
think, been such a localization of his business 
by this betting man as converts the locality 
into a place within the enactment. _ 

This being so, in our opinion, the convictions 
are right and the Rule must be discharged. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
Criminar Revision Petition No. 360 or 1912. 
June 18, 19138. 

Present:—Mr. Justice Ryves. 

HAR SARAN DAS— APPLICANT 
versus ` 


EMPEROR—Orrosite Party. 
U. P. Municipalities Act (I of 1900), ss. 87 (1) 
(a), 168—“Urect or re-erect,” meaning of—Digging of 
grain pit, 


The digging of a grain pit cannot be said to amount 


to an erection or re-erection within the meaning of 
section 87 (1) (a) of the Municipalities Act. 
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Criminal revision from an order of tha 
Sessions Judge of Meerut, confirming 
that of the Magistrate of Ghaziabad. 

Mr. Sttal Proshad Ghose, for the Applicant. 

The Assistant Government Advocate, fox 
the Crown. 

JUDGMENT.—Har Saran Das was oon- 
victed under section 147 of the N-W. 
P. and Ondh Municipalities Act (1 of 
1900) and sentenced to a fine of. Rs. 10. On 
appeal, the conviction and sentence were 
maintained. It appears that Har Saran Das 
had a grain pit dug on some land of his own 
between his house anda public road, He 
was prosecuted for having done this without 
having obtained previous sanction of the 
Municipal Board. It is said that the 
Municipal Board of Ghaziabad had passed s 
resolution forbidding the digging of grain 
pits within two feet‘$fd“public drain or road. 
The applicant here was charged, first, under 
section 147 and, secondly, under section 168. 
He was acquitted under the latter section on 
the finding that the grain pit did not 
encroach within two feet of any public 
drain; but he was convicted under section 
147. It issaid that this digging of this 
grain pit comes within the purview of seotion 
87 (1) (a) of the Act. This section directa 
that “every person who intends to erect or re- 
erect (a) any building abatting on or adjoining 
a public street, or any public place or property 


‘vested in His Majesty or in the Boardete., eto.” 


I am nct prepared to hold that the digging of 
this pit can besaid to amount to an “‘erection 
or re-erection of a building’. On this short 
point, I allow the application and set aside the 
convietion and sentence. The fine, if paid, will 
be refunded. 


Application allowed; Oonviction set aside, 





BOMBAY HIGH COURT. 
Ormunan Apenat No. 6 or 1913. 
March 28, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton. 
EMPEROR—ProsecoTor 
versus 
CHANDKHA SALABATKHA— 
ACCUSED. 
Penni Code (Act XLV of 1860), 95. 457, 511— Howse- 
breaking —Attempt — Preparation, 
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‘If the ‘actual transaction has commenced 
which would have ended in the crime if not 
interrupted, there is an attempt to commis the crime. 

Two persons dug a hole in the wall of another's 
dwelling house with intent to complete that 
hole. in order to make their entry into the 
house through it and, having so entered, to commit 
theft in the house. In fact, the hole was not com- 
pleted, that is to say, it did not completely penetrate, 
from one side of the wall to the other, as the culprits 
were interrupted before they could complete it: 

Held, that there was not a mere preparation but an 
attempt to commit house-breaking. 


| Criminal Appeal from an order of acquittal 
passed by the Sessions Judge of Khandesh, 
reversing that of the First Class Magistrate 
of Jalgaon. 

Mr. G.S. Rao, Government Pleader, for the 
Orown. >’ 

Mr. D. W. Pilgamkar, for the Acoused. 

JUDGMENT.—This is an appeal by the 
Government of Bombay against the order 
made by the Sessions Judge of Khandesh, 
reversing the conviction recorded against the 
two respondents under sections 457 and 511, 
Indian Penal Code. In other words, the 
respondents had been convicted of the offence 
of attempting to commit house breaking by 
night, and their conviction of that offence 
was reversed by the Sessions Judge. It was 
go reversed by reason of the Sessions Judge’s 
view upon a point of law, and for the purpose 
of expressing his view on that law the 
learned Judge quite rightly assumed the state 
of facts fonud proved by the Magistrate. 
The question is, whether upon the state of 
facts the Judge isright in thinking that these 
respondents could not be convicted of the 
offance of attempting to commit housea-break- 
ing. The state of facts assumed is that 
during the night, these two respondents dug 
a hole in the wall of the complainant’s dwell- 
ing house with iatent to complate that hole in 
order to make their entry into the house 
through it, and, having so entered, to commit 
theft in the house. [a fact, the hole was 
not completed as the respondents were 
interrupted before they could complete it. 


It was left, therefore, unfinished in the sense‘ 


that it did not completely penetrate from one 
side of the wall to the other. In this state of 
facts the learned Judge below was of opinjon 
that the respondents’ acts did not amonnt to 
an attempt to commit house-breaking, but 
only to a preparation, and were, therefore, 
nos punishable. I think that, on the facts 
as stated, there is really no room for doubt 
but that the respondents’ acts did in law 
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amount to an attempt.. In the leading case 
ia Eogland, Reg v. Oheeseman (1), Mr. Justice 
Blackburn, as he then was, in laying down the 
difference between a preparation antecedent 
to an offence and the actual attempt, said 
this: —If the actual transaction has commenced 
which would have ended in the crime if not 
interrupted, there is clearly an attempt to 
commit the crime. Here the actual transac- 
tion, the distinct overt act, was begun and to 
a certain point earried through. It. was 
only not carried through to completion by 
reason of the respondents’ being interrupted 
by other people. It seems to me clear that 
if the facts as alleged are proved against these 
respondents, then they ought to be convicted 
of the attempt at house-breaking. Whether 
those facts are or are not proved is a matter 
which we do not now decide, seeing that the 
second respondent has not appeared before 
us; but with this expression of our view upon 
the point of law, we reverse the order of 
the Sessions Judges and remand the case to 
him in order that this charge under sections 
457 and 511 may bə dealt with in accordance 
with law. 


Order reversed. 
(1) (1862) 9 Cox. C. C. 100; L. & C. 140; 31 L. J. 
M. C. 89; 8 Jur. (N. 8.) 143; 5 L. T, 717; 10 W. R. 256. 


CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 275 or 1913. 
March 13, 1913. 

Present: —Mr. Justice Coxe and 
Mr. Justice N. R. Chatterjea. 
BENGALI SHAH—Paritioner 
versus 
EMPEROR—Opposite PARTY. 

Criminal Procedure Gode(Act V of 1898), ss.109, 118 
— Qood behaviour—Ostensible means of subsistence— 
Living by means of ring gume—Ring game, conduct 
of, whether lawful. 

Ib is not an offence, under the Gambling Act, to 
conduct the ring game which can be honestly con- 
duoted. Consequently, the mere fact that a person 
lives by means of that game, does nos justify the 
conclusion that he has no ostensible means of sub- 
sistence. 

Hari Singh v. King-Emperor, 6 C. L, J. 708; 6 Or. L. 
J. 421, referred to. 

Babu Romesh Ohanira Sen, 
Petitioner. 
JUDGMENT.—This was a Rule to show 


cause why the order binding the petitioner 


for the 
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down to be of good behaviour on the ground 
that he had no ostensible means of subsist- 
ence should not be set aside on the ground 
that the facts found did not justify it. It 
appears that the petitioner’s means of 
subsistence isthe conduct of what is known 
as the “ring game.” Such a means of sub- 
sistence is certainly ostensible and it will 
appear from the decision in the case of 
Bari Singh v. King-Hmperor (1), that itis 
not an offence under the Gambling Act to 
conduct snch a game. Itis quite clear also 
that the gamecan be honestly conducted. 
The mere fact that the petitioner lives by 
this means does not justify the conclusion 
that he has no ostensible means of sub- 
sistence, 

The Rule is accordingly made absolute 
and the order set aside. 


Rule made absolute. 
(1) 6 ©. L. J. 708; 6 Or. L. J. 421. 


BOMBAY HIGH COURT. 
CRIMINAL Apprace Nos, 223 AND 224 
or 1513. 

June 25, 1913. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR-—Prosecurog 
versus 
SANALAL LALUBHAI— APPELLANT 

AND 
EMPEROR—PROSECUTOR 
versus 
GORDHANDAS KESHAVLAL— 
APPELLANT, 

Penal Code (Act XLV of 1860), ss, 218, 214—Con- 
cealing offence—Screening offender—No concealment or 
screening where no offence commitied—Offender 
acquitted of principal offence—Court cannot go 
behind acquittal for purposes of sections 213, 214. 

The words “concealing an offence” and “screening 
any person from legal punishment for any offence” 
in sections 213 and 214, Penal Code, presuppose 
the actual commission of an offence or the gnilt of 
the person screened from punishment; if thers was 
no such principal offence, a subsidiary offence under 
these two sections cannot come into existence. 


Where a person has been tried and acquitted of 
the principal offence, it is nob open to another Court 
to hold, for the purposes of sections 213 and 214, 
Penal Vode, thatthe offence was committed. 
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Criminal appeals from convictions and 
sentence recorded by the Chief Presidency 
Magistrate of Bombay. 

Mr. Velinkar, instructed by Messrs. Tyabji 
& Oo. and Mr. M. N. Mehta, for Sanalal. 

Mr. Weldon, instructed by Messrs, Man- 
sukhlal, Jamsetji, Hiralal & Oo., for Gor- 
dhandas. 

JUDGMENT.—In this case, there are two 
appellants before us. Appellant No. 1 has 
been convicted under section 213 of the 
Indian Penal Code with acceptiag the restitu- 
tion of property in consideration of his 
screening a person from legal punishment 
for an offence. Appellant No. 2 has been 
convicted under section 214 with causing 
the restoration of property to a person in 
consideration of that person screening 
some person from legal punishment for an 
offence. 

For the purpose of compendious descrip- 
tion, preserving verbal accuracy only in points 
which are now material, it may be said 
that both the appellants have been convicted 
of taking or offering the restitution of pro- 
perty in consideration of screening an offence. 
The material words of the Statute which 
occur in both the sections are that the giving 
or accepting of the restitution of property 
should be in consideration of the accused 
person concealing an offence or of his screen- 
ing any person from legal punishment for 
any offence or of his not proceeding against 
any person for the purpose of bringing him 
to legal punishment, 

The charge against these appellants arose 
out of certain dealings with some jewellery 
and the case for the prosecution was that 
this jewellery was given by the second 


. appellant to a man named Manilal, and was 


by Manilal fraudulently pledged‘ with the 
first appellant under circumstanogs which 
constituted sush pledging by Maznilal the 
offence of criminal breach of. trust in regard 
to the jewellery over which the complainant 
averred that he had a valid charge. It was 
further the case for the prosecution that 
these jewels were restored to the second 
appellant by the first appellant on an under- 
taking by the second appellant that he would 
not prosecute Manilal for the offence of crimi- 
nal breach of trust. 

The case has already undergone various 
developments and it seems desirable to notice 
the more important dates. 
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The complainant filed his information 
against Manilal on the 19th Ostober 1911. 
Tn this information, Manilal was accus2d of 
criminal breach of trust. On the 17th 
February 1912, complainant filed information 
against the present appellants under sections 
213 and 214, Indian Penal Oode. On the 
27th February, the case against the appellants 
was begun in the Presidency Magistrate's 
‘Oourt. At that time, Manilal had not been 
arrested, but some time in the following 
March he was arrested. On the 16th April, the 
present appellants applied for a postponement 
of their, trial until the proceedings against 
Manilal were completed, Their application 
was, however, refused by the learned Magis- 
trate. Then the present appellants came in 
revision to this Court which, onthe 12th June, 
ordered the case as against them to stand 
over till Manilal’s trial waa finished. On the 
5th November, Manilal’s trial was finished 
and it ended in his being acquitted on the 
charge of criminal breach of trust. The 
judgment acquitting him was delivered by 
the acting Chief Presidency Magistrate, 
Mr. Kemp, in the temporary absence 
of the permanent Magistrate, Mr. Aston. On 
the 23rd November, the appellants applied 
to Mr. Aston to discontinue the proceedings 
against them on the ground that the prin- 
cipal offence alleged against Manilal had 
not been proved, but three days later the 
learned Magistrate rejected this application. 
Afterwards a Rule was granted by this Court 
upon the revisional application of the 
appellante and the proceedings against them 
were temporarily stayed, but on the 26th 
February 1913 that Rule was discharged by 
a Bench of thig Court, the learned Judges 
saying in effect that they would not interfere 
ab thet interlocutory stage of the proceed- 
jugs, bat that they decided nothing and 
‘direeted the learned Magistrate to proceed 
with. the ial and terminate it accordiag to 
Jaw. The result was that the trial continued 
till the lsb April 1918 when the learned 
Ohief Presideney Magistrate, Mr. Aston, 
eonvicted the present appellants, and it is 
from these convictions that the present 
appeals are brought. 

There is no doubt that the charge against 
the present appellants relates to some of the 
jewels in regard to which Manilal was 
charged and aequitted of criminal breach of 
trust. The first contention which, in these 
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circumstances, has been raised on behalf of 
the appellants, is that there could be no 
screening of the offence of criminal breach 
of trust, seeing that the only person who was 
ever accused of that offence, namely, Mani- 
lal, was acquitted, in other words, that no 
offence of criminal breach of trust had been 
proved. 

The learned Magistrate, as we understand 
his judgment, demurred to this proposition, 
but it must, we think, be accepted on the 
authorities. In Queen~Hmpress v. Samenatha 
(1), the accused person agreed to give Rs. 10 
to one Saminatha Pillai in consideration of 
his not giving evidence against one Kolanda- 
velu who was accused of certain offences. 
Saminatha Pillai, however, gave evidence 
against Kolundavela but the latter was 
acquitted, The accused was then charged 
under section 214 of the Indian Penal Code 
but was acquitted. The learned Jadges said: 
“Ib is contended that it is not necessary that 
an offence should be actually committed, or 
that the person charged should be really 
liable to be punished for sach an offence. 
We do not, however, think that it was the 
intention of the Legislature to punish the 
giving of gratifications, under a delusion that 
an offence had been committed or that 
a person was guilty of such offence. The 
words ‘concealing din offence’ and ‘screening 
any person from legal punishment for any 
offence’ appear to us to pre-suppose the 
actual commission of any offence or the guilt 
of the person screened from punishment,” 
Then later in the judgment, they quoted with 
approyal what was said by Mr, Justice 
Jackson in the Queen v. Joynarain Patro (2), 
to the effect that the intention of the Ləgis- 
latare was to discourage malpractices, when 
offences have really been committed, or when 
persons really guilty are screened, and not’ 
to ensure general veracity on the part’ of 
the public in regard to imaginary offences 
or offenders. That was a case decided under 
section 214 of the Indian Penal Code and it 
was followed in a case under the cognate 
section 213 in Girish Mytse v. Queen-Hmpress 
(3). In Queen-Empress v. Fateh Singh (4), 
where the somewhat similar sections 212 and 
201 had to be considered, the decision was 


(1) 14 M. 400; 1 M. L. J. 163; 1 Weir 195. 
(2) 20 W. R. Cr. Rul. 66. 

(3) 23 C. 420. 

(4) 12 A, 432; A. W. N. (1890) 78. - 
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to the same effect, The learned Magistrate’s 
only reason for supposing thatit is not 
necessary to prove the commission of the 
principal offence as a condition precedent to 
establishing a charge of screening the offender 
is that if this view were accepted, it would 
follow that the screening need only be 
successful in order to evade the panish- 
ment provided for by law. We doubt, how- 
ever, whether this construction creates any 
difficulty. In truth it seems to us, with 
. respect, to beg the question which is at 
issue., For the only thing which is made 
punishable is the screening of an offence, 
and if it cannot be made to appear that an 
offence has been committed, then. there has 
been no screening of an offence. In such 
circumstances, as it seems to us, there would 
be as little reason to complain of the power- 
lessness of the law as in any other case 
where the prosecution are unable to 
establish an accused person’s guilt. 7 

But though, asI have said, the learned 
Magistrate demurred to the proposition 
which, as we think, is to be collected from 
the foregoing authorities, yet his judgment 
is really based noton the view that the 
appellants coald and should be convicted 
even although the principal offence, ú. e., 
the criminal breach of trust, was not com- 
mitted, but on the view that for the purposes 
of this case against the present appellants, 
the guilt of the principal accused person, 
viz., Manilal, should be held to be established. 
Now, on his own trial, Manilal was acquitted 
by the learned Magistrate's own Court, 
though it was then presided over by a 
different officer. What the learned Magis- 
trate has now done is this. He has re-con- 
sidered all the evidence bearing upon Mani- 
lal’s guilt, and has come to the conclusion 
that for the purposes of this case Manilal 
must be held guilty. In other words, his 
judgment is based on the reversal of his 
predecessor's judgment acquitting Manilal 
of the offence imputed to him of criminal 
breach of trust. We are of opinion that it 
was not open to the present learned Magis- 
trate thus to review his predecessor's 
judgment or to set aside, as he virtually 
does set aside for the purposes of the present 
ease, the order acquitting Manilal. That 
order being unreversed stood, it seems to 
us, immune from challenge in the Magis- 
trate’s Court, and the present Magistrate’s 
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judgment was, in our view, bound to proceed 
on the footing that no offence of criminal 


“breach of trust had been proved. Bat of 


things which do not appear and of things 
which do not exist, the reckoning in a 
Court of law is the same, and it would follow 
that the learned Magistrate’s judgment was 
bound to proceed on the footing that no 
criminal breach of trust had been committed. 


For the prosecution could not make it 
appear that such an offence had been 
committed. 


In this context, it seems relevant to refer 
to what was said by Mr. Justiee Bruce in 
Rea v. Plummer (5). There the learned 
Judge referred to a note made by Mr. 
Greaves in Russell on Crimes where it was 
suggested that “a verdict of ‘not guilty’ is 
not to be taken as establishing innocence of 
the person acquitted, because the verdict 
may have been arrived at simply in con- 
sequence of the absence of evidence to prove 
his guilt,” but, said the learned Judge, 
“I think it is a very dangerous principle to 
adopt to regard a verdict of ‘not guilty’ as 
not fully establishing the innocence of the 
person to whom it relates,” and this passage. 
was cited with approval by Sir Lawrence 
Jenkins, ©. J., in Emperor v. Noni Gopal 
Gupta (6). 

We are of opinion, therefore, in the cir- 
cumstances of this case, that it was not open 
to the learned Magistrate to base his judg- 
ment on any other footing than that Manilal 
was innocent of the offence which had been 
imputed to him. It was no body’s case that 
that offence had been committed by anybody 
other than Manilal and the judgment, there- 
fore, in our view, should have proceeded 
upon the presumption that the alleged 


- principal offence had not been committed. 


For these reasons, it appears to us that 
these appeals should be allowed and the 
convictions and sentences should be set 
aside. The fines, if paid, will be refunded 
to the appellants, 

Appeals allowed. 

(5) (1902) 2 K. B. 539 at p. 348; 20 Cox. O. C. 
248; 71 L. J. K. B. 805; 86 L. T. 886; 51 W. R. 137; 
66 J. P. 647; 18 T. L.R. 659, 

16) 10 Ind. Cas. 582; 38 O. 569 atp., 578; 15 0. W. 
N. 593; 12 Cr. L. J. 286, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Crisinat Appeat No. 24 or 1913. 
March 14, 1913. 

Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A J. Q. 
“EBMPEROR—Proseovror 

versus 
HAKIKATSING KHUSHIRAM— 


ACCUSED. 

Penal Code (Act XLV of 1860), s. 193—Execution ap- 
plication—False verification—Decree-holder with know- 
tedge of part payment verifiying execution application 
for fll amount. 

_Ifa decree-holder, knowing that something has 
been paid, verifies an execution application for the full 
amourt, he intentionally declares that to be true 
which he knew to be false, and is, therefore, guilty 
nnder section 193 of the Indian Penal Code. 

It is immaterial whether the accused did or did 
not intend to defraud the judgment-debtor, for the 
offence charged is one against public justice, and it is 
with a view to secure the more orderly administration 
of justice that the law makes penal the deliberate 
assortion of falsehood in pleadings, 

Appeal by Government from an order of 
acquittal passed by the Magistrate, Ist Class, 
Larkana, 


Mr. E. Raymon?, 
for the Crown. 


Mr. Wadhumal Oodharam, for the Accused. 


JUDGMENT.—The admitted facts of this 
case are that the accused on the 15th 
January 1907, obtained a decree against 
Bachu and Malek for a sum of Rs, 35 and 
interest and costs payable by instalments of 
Rs. 5 on the lst July 1907 and Rs. 7 on the 
lst February of 1903 and succeeding years. 
The first instalmens of Rs. 5 was paid on 
the 26th May 1907. Nevertheless the ac- 
cused put iuan execution application for 
the full amount on the 8rd June 1909. This 
execution application was dropped, for the 
judgment-debtor a week later onthe 10th 
June 1909 made a payment of Rs. 12. The 
execution application which is the subject of 
the present charge was filed by the accused 
on the 6th February 1912. In that applica- 
tion he showed no payments and sought exe- 
cution in respect of the full amount of the 
decree. Further, there was a definite state- 
ment that Rs. 5 of the first instalment had 
not been paid. 


Government Pleader» 


The execution application was verified by 
the accased. Order KAT, rule 11, of the Civil 
Procedure Code, expressly provides for this 
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verification. Itis clear, therefore, that the 
accused gave false evidence as defined by sec- 
tion 191 of the Indian Penal Code. 


The only question that remains is 
whether he intentionally gave that false 
evidence, 


The Magistrate who acquitted the accused 
decided on this point in his favour. 


When the execution application was 
heard on the 22nd February 1912 and the 
receipts were produced, the Sub-Judge ques- 
tioned the accused. He then admitted the 
receipts and said that he told the certificated 
writer who drafted his application that he 
had received some amounts but as he could 
not give the exact dates, the certificated 
writer advised him to make no mention of 
the fact in his execution application and to 
give credit at the hearing if the receipts 
were produced. The Sub-Judge then ex- 
amined the certificated writer who denied 
having given any suchimproper advice. The 
accused gave then a different explanation 
and, instead of persisting in his attempt to 
shift the blame on the certificated writer, 
said that “I had no recollection of having 
received any sum. If l had any recollection, 
I would have got the same written.” The 
Magistrate seeks to reconcile these state- 
ments and evidently would read any sum as 
meaning, “any particular sum.” This is, 
however, a manifest distortion of the plain 
meaning of the statement and it is clear that 
the accused changed his line of defence 
when he found ‘that the certificated writer 
would not support him. Bat even giving 
the accused the bonefit of this piece of 
special pleading, how does it justify his 
action? The Magistrate does not find that 
the accused forgot that he had received 
some payment. Bat he disbelieves the 
certificated writer; he considers that the pay- 
ment column of the execution application in 
which certain dots and dashes are entered 
instead of the word nil lend colour to the 
accused’s story; and in view of the conduct 
of the accused in promising prior to the 
hearing to give the judgment-debtor time to 
pay the balance and in admitting the receipts 
when produced in Court—he comes to the 
conclusion that the accused did say some. 
thing about payment to the certificated 
writer and at his advice pub in an applica- 
tion for the whole amount—not from any 
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corrupt motive, but merely in order to put 
the judgment-debtors to proof of the pay- 
ments. 

But it is obvious that this is no defence 
at all. If the accused knowing that some- 
thing had been paid verified an application 
for the full amount, he has intentionally 
declared that to be true which he knew to 
be false. False evidence is intentionally 
given “if the person making the statements 
makes it advisedly knowing it to be false 
and with the intention of deceiving the 
Court and of leading it to be supposed 
that that which he states is true.” This is 
the principle laid down in the case of 
Queen v. Muhomed Hossaain (1), followed 
in the case of Emperor v. Babu Ram (2). 
Here the effect of the application as 
presented was to deceive the (Court 
into believiog that the whole amount was 
due. On this ground, it was held to be no 
defence that the accused signed the verifica- 
tion even before the application had been 
written; see Emperor v. Ratanchand (8). 
Nor does it make any difference that the 
word nil was not entered inthe payment 
column of the application. The full amount 
was stated to be due in the adjoining colamn 
and it ‘was held to be a false declaration 
even when the payment colamn waa left 
blank. See the case of Queen-Hmpress v. 
Bapuji Dayaram (4). 

It is immaterial whether the accused did 
or did not intend to defraud the judgment- 
debtors, for, the offence charged is one against 
public justice and it is with a view to secure 
the more orderly administration of justice 
that the law makes penal the deliberate asser- 
tion of falsehood in pleadings. 

The defence raised in this case is identical 
with that raised in Queen-Himpress v. Mehrban 
Singh (5) and some observations in the judg- 
ment of Straight, J., in that case are very 
pertinent. The learned Judge said— Lam of 
opinion that, as a rule, according to the law 
of this country, a litigant in making allega- 
tions as to material and substantial facts 
which go to support his claim as a plaintiff, 
on the one hand, or to meet a claim against 
him asa defendant or the other, is bound to 


(1) 16 W. R. Cr. 37. 

(2) 26 A. 509; A. W.N. (1904) 115; 1A. I. J. 236. 
(3) 6 Bom. L. R. 886; 1 Cr. L. J. 959. 

(4) 10 B. 288. 

(5) 6 A. 626; A. W. N. (1884) 263. 
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truly state them, and if he does not do go, 
and if it can be shown that he has inten- 
tionally asserted things which are false to 
his knowledge, he is within the scope of 
section 191 of the Indian Penal Code. For 
it must be remembered that the very essence 
of crimes of this kind is not how they may 
injure this or that party to the litigation, but 
how they may deceive and mislead the Courts, 
and thus produce the most mischievous con- 
sequences to the administration of Civil and 
Criminal Justice. My experience in this 
Court has been suchas to satisfy me that 
there isa too common notion abroad that 
false statements may be made in pleadings in 
suits with impunity. It is high time that 
this very erroneous idea should be corrected, 
and it is desirable it should be generally 
understood that this impression is a very 
misleading one, and that those who act 
under it are likely to get themselves into 
trouble.” 

The learned Pleader for the appellant 
seeing that the defence made in the lower 
Court, the defence on which the order of ac- 
quittal is based, is no defence at all, asks us 
to believe that the omission was due merely 
to forgetfulness. We cannot believe this, It 
was no part of the accused’s case that he had 
entirely forgotten the receipt of the money. 
The accused neglected his duty to certify the 
payments he received to Court under Order 
XXI, rule 2 (1). It is not the first false exe- 
cution application that the accused has made. 
The execution application of the 8rd June 
1909 was false and onthe 10th June 1909 
the accused appears to have been paid the 
first instalment twice over. Ifthe accused 
had really, forgotten he would have said so 
at once when questioned by the Sub-Judge on 
the 22nd February. The amount of the dec- 
ree was small and itis most unlikely that 
accused had forgotten payments which 
amounted to little less than half of the capital 
debt. 

We reverse the order of acquittal and con- 
vict the accused of the offence under section 
198, Indian Penal Code, and in consideration 
of his age sentence him to suffer simple im- 
prisonment for three months anda fine of 
Rs. 500, or in default, further simple im- 
prisonment for three months. 


Order of acquittal reversed. 
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EMPEROR V. HARI TANAJI 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 127 or 1913, 
June 6, 1913. 

Present:— Sir Basil Scott, Kt., Chief Justice, 
aud Mr. Justice Shah. 
EMPEROR— Prosecutor 
versus 


HARI TANAJI—Accusep. 
Public Conveyances Act (Bom. Act VI of 1863), s. 2~ 
Yoking of unlicensed pony to tonga, whether an offence. 
To yoke an unlicensed pony to a tonga is an offence 
under section 2 of the Public Conveyances Act. 


Criminal appeal by the Government of 
Bombay, from an order of acquittal passed 
by the First Class Magistrate, Dhulia City. 

Mr. 8. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT.—In this case, the accused 
was charged with yoking to his fonga a 
pony which was not licensed and thereby 
committing an offence under section 2 of 
the Public Conveyances Act (Bombay Act 
VI of 1863), which provides that no person 
shall keep or let for hire any public con- 
veyance withont having a license in force 
for the same. The learned Magistrate found 
that no offence had been committed because 
thereis nothing in the Act which makes 
tha yoking of an unpassed pony to a licensed 
tonga an offence punishable under the Act. 

The question of the licensing of con- 
veyances under this Act was very fully dis- 
cussed by this Court in Gell v. Toja Noora 
(1). It was urged in appeal in that case 
that the requirements of section 6 of the 
Act extended only to the equipment of 
conveyances and that the words “otherwise 
unfit” must be construed as relating only to 
defects ejusdem generis with defects in 
equipment and that neither of the expres- 
sions used would permit any consideration of 
the motive power to be employed. Mr. 
Justice Batty, however, said:— 

“Now a license must under section 4 specify 
the number of horses or other animals by 
which the conveyance shall be drawn, and, 
therefore, in granting the license, the Com. 
missioner must necessarily consider, with 
reference to the number of horses to be 
specified, and the structure of the vehicle, 
whether it is defective for the purpose of 
conveying the public. If the number of 
horses provided is insufficient for that 


(1) 5 Bom, L. R. 133; 27 B. 307. A 
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purpose, it is insufficiently found, and if 
defective in structure or material, it is 
otherwise unfit. lfthe motive power could 
be ignored, an immoveable machine might 
be approved. The line mast manifestly be 
drawn before absurdity is reached.” 

In accordance with that decision, the 
license of the accused specified the ponies 
which were to provide the motive power 
included in the public conveyance. The 
accused has plied his #onga with another 
pony which was. not licensed, that is, with 
motive power which has not been approved. 
Acting upon the decision in Gell v. Taja 
Neora (1), we hold that he has committed 
an offence under section % and we sentence 
him toa fine of one rupee. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 254 op 1913. 
March 12, 1913. 
Present:—Mr. Justice Coxe and 
Mr. Justice Mullick. 

Sheikh BASIREDDI—ACOUSED-— PETITIONER 
versus 


Sheikh KHAYRAT ALI—Oppostts PARTY. 

Criminal Procedure Code (Act V of 1898), s. 345 
—Compownding offence—Accused charged with offences 
of house trespass, grievous hurt and unlawful assembly— 
Summoned under charge of grievous hurt—Compromise 
of whole matter--Subsequent prosecution of accused, if 
maintatnable—Penal Code (Act XLV of 1860), ss. 143, 
325, 448, 

The petitioners were accused of committing hous 
trespass, causing grievous hurt and being members of 
an unlawfal assembly. The Magistrate summoned 
the petitioners for the charge of grievous hurt only. 
In the course of the hearing, a petition of compro- 
mise was putin and the Magistrate sanctioned the 
compromise. Subsequently, the complainant sought 
to revive the case on the ground that the terms of 
the compromise had not been carried out: 

Held, that, as the parties were entitled to compound 
the offence of house-trespass without the sanction’ of 
the Court andthe Magistrate sanctioned the com- 
promise of the offence of causing grievous hurt, and 
as the object of the unlawful assembly could only 
have been to commit those two offences, the accused 
could not be prosecuted any further. 


Babu Monmatha Nath Mookerjee, for the 


Petitioners, 

Babus Dasarathi Sanyal and Debendra 
Narayan Bhattacharjee, for the Opposite 
Party. 
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JUDGMENT.—The complainant in this 
case accused the petitioners of committing 
house trespass, causing grievous hurt and 
being members of an unlawful assembly. 
The Magistrate, however, thought fit to 
summon the petitioners only under section 
325. In the course of the hearing, a petition 
of compromise was put in by the com- 
plainant. That petition has been read to 
us and itseems clear that the complainant 
intended by that petition to compromise the 
whole matter. The Magistrate sanctioned 
the compromise of the offence of voluntary 
causing grievous hurt which was the only 
offence being tried in his Court, and the 
parties were entitled to compound the 
offence of houss-trespass without the sanction 
of the Magistrate. Thereafter the com- 
plainant alleged that the terms of the 
compromise had not been carried ont and 
claimed that the case should be revised. 
This was refused by the Magistrate- but 
further inquiry was ordered by the Dist- 
rict Magistrate and the petitioners bave now 
obtained this Rule from this Court. We 
think that the petitioners certainly cannot 
be prosecuted any further either for griev- 
ous hurt or house trespass and as the object 
of the unlawful assembly could only have 
been to commit these two offences which 
have been compounded, we do not think that 
the Magistrate exercised his discretion wisely 
in directing further inquiry. The Rule is 
accordingly made absolute and the order for 
further inquiry set aside. 

Rule made absolute. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL APPEAL No. 18 or 1913. 
March 14, 1913. 
Present:—Mr, Pratt, J. C., and 
Mr. Hayward, A. J. O. 
EMPEHROR—Prosecoror 
versus 

. HASHIM—<Accusep. 

Penal Code (Act XLV of 1860), ss. 299, 300— 
Nature of offence committed—Criterion—Nature of 
weapon used, : 

In cases of death caused recklessly and without 
premeditation, a safer criterion to decide the nature 
of the offence committed is the nature of the weapon 
nsed. 

Reg. v. Govinda, 1 B. 342, followed, 
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Appeal from theorder of the Sessions 
Judge, Hyderabad. 

Mr. E. Raymond, Government Pleader, for 
the Crown. 

Mr. Wadhumal Oodharam, for the Accused. 

JUDGMENT.—The facts of this case 
are well established. There was a trivial 
quarrel between Murad and the cousin of 
the accused. Inthe course of the quarrel 
the cousin of the acoused pushed the deceased 
down and when the deceased had fallen 
down, the accused dealt him two blows on 
the head with a latht. The blows fractured 
the skull of the deceased and caused his 
death. ~ 

The only question that arises in appeal is 
whether the accused is guilty of the offence of 
murder of which he is ecnvicted or of the 
offence of culpable homicide not amounting 
to murder. This question depends upon the 
intention of the accused when he committed 
the act-—-was his intention to cause such 
bodily injury as is likely to cause death or 
to cause such bodily injury as is sufficient 
under the ordinary course of nature to cause 
death? The Sessions Judge, in convicting the 
accused of murder, has apparently been in- 
fluenced by the nature of the injuries in- 
flicted. These injuries, no doubt, were very 
serious. But we think a safer criterion, in 
cases like these for offences committed 
recklessly and without premeditation, is the 
nature of the weapon used, 

Melville, J., ia Reg. v. Govinda(1), referring 
to this point, says: “The distinction is fine, but 
appreciable. .... It is a question of degree of 
probability. Practically, I think, it will general- 
ly resolve itself into consideration of the nature 
of the weapon used.” Here the weapon used 
was astick 3 feet and 7 inches long and 
weighing 3 b. Adopting, therefore, the test 
laid down in Reg. v. Qorinda (1), we think 
we need not impute to the accused any mote 
serious intention than of causing bodily injury 
as is likely to canse death. 

We alter the conviction to one under section 
304, Part I, Indian Penal Code, and reduce 
the sentence to transportation for seven 
years. 

Conviction altered und sentence reduced. 
< (1) 1 B. 342. 
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BOMBAY HIGH COURT. 
CRIMINAL Apprat No, £9 or 1913. 
June 27, 1913, 

Preseni:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 
EMPEROR— PROSECUTOR 
versus 


RAMCHANDRA HARI— RESPONDENT. 

Railways Act (IX of 1890), s. 101, Rule 100—Shunt- 
ing permitted on main line after giving line clear—Risk 
of accident—Danger to passengers — Waagon derailed in 
shunting—Collision—Breach of rule—Punishment. 

The accused, a Station Master at K., gave orders to 
the driver of a goods train to detach his engine and 
shunt nine waggons which were standing on the 
loop line, to a dead end siding in order to make room 
for the down mail. In the course of the shunting, one 
of the waggons got derailed at the points where the 
siding joined the main line, The Station Master 
of station B., after the orders for shunting had been 
given by the accused, asked him for line clear for an 
up passenger train and the acoused gave line clear at 
once. At thistime the distant and home danger 
signals were up against the advancing of the up pas- 
gonger from B. Under these conditions, the up 
passenger left, B. and ran to K. The driver could 
have pulled up the train at the first danger signal 
but he disregarded both danger signals and the train 
dashed into the derailed waggon causing some in- 
jury to two of the passengers and the guard: 

Held,(1)that the object of Rule 100* being to lessen 
the risk of accidents through shunting on a through 
line after line clear has been given, the disregard of 
the rule enhanced the danger to passengers, and that 
the risk thus entailed rendered the rule-breaker liable 
to punishment, even though no accident might have 
occured; 

(2) that in determining punishment, the gravity of 
the offence should be estimated not by the actual 
ultimate consequences but by the risk involved. 


Mr. S. 8. Patkar, Government Pleader, 
for the Crowa. 


Mr. Kemp (with him Mr. B. V. Desai), 
for the Respondent. 


JUDGMENT.~—The accused was charged 
in the Court of the First Class Magistrate, 
Sholapur, as follows :— 

“Phat he on or about the 9th day of August 
1912, being on duty at Kadabgaon Station 
between 19 o'clock and 22 0’slock, endangered 
the safety of passengers travelling in 16 
up from Borati by disobeying General Rule 
No. 99 (c) and No. 100 of the General 
Rules for all open lines of Railways sanc- 





* Rule 100. When permission to approach has been 
given, no obstruction shall be permitted outside the 
Home signals, or, on the line on which it is intended to 
admit the train, up to the Starting signal which con- 
trols the train. i 
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tioned under section 47 of the Indian 
Railways Act of 1896 and published under 
Notification No. 183, dated the 8th Septem- 
ber 1906, by the Governor-General in 
Council by giving permission to approach 
to 16 up at Borati and subsequently, fouling 
the main line by carrying on shunting on 
the main line and on to the siding; and 
thereby committed an offence punishable 
under section 101 of the Indian Railways 
Act, 1890,” 


The facts briefly are that the accused, 
who was Station Master at Kadabgaon, at 
about 7-45 on the night of the 9th of 
August 1912, gave orders te the driver of 
goods train No. 174 which was drawn 
up on the third line in the Station Yard 
to detach his engine and shunt nine waggons 
which were gtanding on the loop line to 
adead end siding in order to make room 
for No. 43 down mail. This‘shunting opera- 
tion involved taking the trucks on to the 
main line from the loop line and then 
passing them some little distance along 
the main line to the dead end siding, In 
the course of the ‘shunting, -one of the 
waggons got derailed at the points where 
the siding joins the main line. The derail- 
ment was caused by one Tatya Paddoo 
working the point badly. The Station 
Master of Borati, the next station to Kadab- 
gaon on the east, after the orders for 
the shunting had been given by the accused, 
asked Kadabgaon for line clear in order 
to pass on the 16-up passenger train and 
Kadabgaon gave line clear at onca. The 
accused says line clear to the 16 up passenger 
and No. 43 down mail were to be given 
when he had two lines clear on which 
to receive them, because the loop line was 
clear and the main line would have been 
cleared within two minutes if there had 
been no derailment, line clear was given 
in anticipation of the line being cleared. 
He thought there was ample time to do 
the shunting and if he had not done the 
shunting No. 43 down mail would have 
been seriously detained. 

At this time, the distant and home danger 
signals were. up against the advancing 16- 
up from Borati and while the siding key 
was ın the points, it was impossible to taze 
out from the key-box the key of the levers 
working the signals against the 16-up 
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The stations are protected by home and 
outer signals against advancing trains. 
Under these conditions, the 16.up passenger 
left Borati and though running to Kadabgaon 
on a marked incline, where steam has to 
be shut off for the last three miles and 
the train would be under auch control 
that it could be pulled up at the first 
danger signal, the driver disregarded both 
danger signals and dashed into the derailed 
waggon causing some injury to two of the 
passengers aud the guard. Upon these facts, 
the Magistrate held that the accused had 
broken Rule 100 which is as follows:— 
“When permission to approach has been 
given, no obstruction shall be permitted 
outside the home signals, or, on the line 
on which it is intended to admit the train, 
up to the starting signal which controls 
the trains:” but bad not by so doing endan- 
gered the safety of any person within the 
meaning of section 101 of the Indian Rail- 
ways Act (IX of 1890). 

The accused was, therefore, acquitted. 

Against the order of acquittal, this appeal 
has been preferred by Government. 

There can be no doubt that the two 
chief causes of the collision were the dis- 
regard by the driver of 16-up passenger 
train of the danger signals and the existence 
on the main line of the derailed waggon. 

The derailment may have been caused 
by the negligent working of the points 
by Tatya Paddoo. But the waggon would 
not have been on the line at all but for 
the disregard by the Station Master of 
Rule 100. The object of the rule is to 
lessen the risk of accidents through shunt- 
ing on a through line after line clear has 
been given. The disregard of the rule 
enbances the danger to passengers. It is the 
risk thus entailed which renders the rule- 
breaker liable to punishment: see Snell v. 
Queen-Hmpress (1). We, therefore, convict 
the accused of an offence under the section. 

As regards the punishment, we have to bear 
in mind that the offence is the endangering 
of the passengers, not the contributing to an 
accident, for the rule breaker may be punished 
even though no accident occurs. Taking this 
as the object of the section, the gravity of the 
offence should be estimated not by the actual 
ultimate consequences but by the riskinvolved. 


(1) 6 M. 201. 
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In this view, the following matters appearing 
in evidence are relevant. 

It is found that the accused some months 
before the accident (viz., on the 19th April 
1912) wrote to the District Traffic Superin- 
tendent Sholapur in reference to a memo. re- 
garding detention of waggons that there was 
no separate siding for loading and unloading 
purposes and this had to be carried out 
on the loop line which occupied double 
the time and they had to be hand-shunted 
ina siding before loading was completed to 
make the line clear to admit a train. On 
many occasions owing to the running of trains, 
the loading of a waggon would not be cəm- 
pleted for three days. The latter continues: 
“The labour engaged, no doub:, are bound to 
briog waggons in a position to load and 
unload only once and not often and often; so we 
have to wait for engine power. So time is lost 
and loading is not promptly completed. When 
you had been here last time, I explained the 
difficulties and requested you to provide one 
separate siding holding about ten waggons and 
a gang ofhamals. The absence of the hamals 
and siding puts me into great difficulty about 
loading and unloading business; so kindly ar- 
range for a separate siding.” 

The District Traffic Superintendent deposes 
that there are A and B class stations, the 
distinction between the two classes being 
mainly with reference to fouling the line on 
which the in coming train is to be received. 
Kadabgaon wasan A-class station till the 
lst November‘1912 since when it has been 
of the B-class. The Station Master and 
merchants had bsfore November 1912 com- 
plained that more siding accommodation and 
loading facilities were wanted at Kadabgaon 
and the Station Master complained on the 
ground that shunting had to bestopped inorder 
to enable him to give permission to trains to 
approach according to the rules. This Sta- 
tion Master is apparently the successor of the 
accused. 

The result of making Kadabgaon a B- 
class station is that shunting may continue 
between Home and Starting signals although 
line clear is given for an advancing train to 
approach. 

Ín these circumstances, the Station Master 
must keep the Home and Outer signals against 
the train. 

The inference is that the risk of the driver 
disregarding the signals is now considered by 
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the Railway administration so remote as not 
to warrant the prohibition of shunting after 
line clear has been given at Kadabgaon. The 
best evidence ofthe actual risk involved in such 
an operation as that undertaken by the accused 
on the night of the 9th of August is the 
conduct cf the experts most capable of 
appreciating it. The offence of the 
accused in the light of these consider- 
ations cannot be regarded as deserving 
of serious punishment on this appeal. He has 
already been degraded to the post of signal- 
man and reduced Rs. 15 per mensem in 
pay. We have ascertained that the driver 
Valentine, whose default was the causa proxima 
of the collision, has been punished under sec- 
tion 101 with a fine of Rs. 100. We sentence 
the accused to pay a fine of Rs. 25 or to under- 
go one week's simple imprisonment. 


Appeal allowed. 


CALOUTTA HIGH COURT. 
URIMINAL Revision Petition No, 320 or 1913. 
April 10, 19138. 

Present-— Justice Sir Richard Harington, 
Bart., and Mr. Justice Coxe. 
AHMAD HUSSAIN—Accossp—Psrirroner 
versus 

. EMPEROR—Opposite Party. 
. Griminal Procedure Code (Act V of 1898), s. 4, 
cl. (h)——Complaint—Report of peon containing no re- 
quest to Magistrate to take action, whether complaint— 
Sanction--Penal Code (Act XLV of 1860), s. 186— 
Obstructing public servant. 

A prosecution under section 186 of the Penal Code 
for obstructing a peon is bad, when there was no 
sanotion obtained for it. y oe 

The report of a peon, containing no express or 
implied request to the Magistrate to take any action, 
does not come within the definition of “complaint” 
under section 4, clause (4) of the Criminal Procedure 
Code. 

Babu Surendra Nath Ghoshal, for the Peti- 
tioner. 

Babu Srish Chandra Chowdhury, for the 
Crown. | 

JUDGMENT —This is a Rule calling on 
the District Magistrate to show-cause why 
the order of the 2ist December 1912 shonld 
not be set aside on the ground thatthe Sub- 
Divisional Officer could nob take cognizance 
of the cffence under section-186 without the 
ganotion of the public servant concerned. 
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The learned Vakil, who appears to show 
cause against the Rule on behalf of the Crown, 
says that this is not a case of sanction and 
it is not urged that any sanction was granted 
for this prosecation. 

The question argued has been whether 
the prosecution is good as instituted on the 
complaint of the public servant concerned. 
The prosecution was for obstructing the 
peon; but when the document relied on as 
the complaint is examined, it is found to 
be merely a report of a peon and con- 
tains no express or implied request to the 
Magistrate to take any action and, there- 
fore, it does not come within the definition 
of acomplaint under section 4, clause (h) 
of the Criminal Procedure Code. 

The result is that the report not being 
a complaint and there being no sanction, 
the prosecution under section 186 is bad. 
In the explanation, it was contended that 
the complaint might be made orally in- 
asmuch as the complainant was examined 
on oath but when we come to examine 
his deposition, it does not fulfil the con- 
ditions as described by the definition to 
which we have referred. 

The result is that the Rule must be made 


` absolute. 


Rule made absolute. 


LOWER BURMA CHIEF COURT. 
Criminat Revision No. 130-B or 1913, 
June. 26, 1912. 

Present: —-Mr. Justice Twomey. 

R. S. SHARMA IYER AND OTHERS— 

APPLICANTS 
VETEUS 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), Chap. XXII, 
s. 260—Summary trial— Penal Oode (Act XLV of 1860) 
ss. 451, 452. 

Where a complaint is made to a Magistrate 
under section 452, Penal Code, and where there is 
nothing in the complainant’s examination on oath to 
justify the Magistrate in thinking that the offence 
falls under section 451, he ought not to follow the 
procedure of summary trials laid down in Chapter 
XXII of the Criminal Procedure Code, as the offence 
under section 452 is, not one of those mentioned in 
section 260 of the Criminal Procedure Code. 
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Review of the order of the Ist Additional 
Magistrate of Insein, dated the 19th day 
of May 1913, passed in Criminal Summary 
Trial No. 38 of 1918, convicting the accused 


of the offence of criminal trespass under . 


section 451, Indian Penal Code, aad sentenc: 
ing the first four to two months’ rigorous 
imprisonment and the last .to one month’s 
rigorous imprisonment. 

Mr. Giles, for the Applicants. 


ORDER.—It is clear that the Magistrate’s 
summary proceedings are illegal. The com- 
plaint was under section 452, Indian Penal 
Code, and an offence under that section 
is not triable summarily. There was nothing 
in the complainant’s examination on oath 
to justify the Magistrate in thinking that 
the offence charged against the accused 
was really the minor offence under section 
451, Indian Penal Code. The procedure 
under Chapter XXII of the Code of Crimi- 


nal Procedure can be followed only when, 


the charge brought against the accused is 
plainly and directly one of those specified 
in section 260. [See Chunder Shekar Thakoor 
v. Nitaloo(1); Queen-Hmpress v. Buzleh Ali(2) 
and Bishu Shaik v. Saber Mollah (3)]. The 
convictions and sentences in this case must, 
therefore, be set aside. 

‘The complainant bas put in & petition 
to compound the case. An offence under 
section 452, Indian Penal Code, cannot be 
compounded even with tke permission of 
the Court, 

But after reading the proceedings in this 
case, [ do not consider it necessary to- order 
a new trial. 

The convictions and sentences are set aside 
and the bail-bonds of the applicants, will 
be cancelled, 


Convictions and. Sentences set aside. 
(1) 22 W. R. Cr. 29. = 
(2) 22 W., R. Cr. 65. - 
(3) 29 C. 409; 60. W. N, 713. 


INDIAN CASES. 


623 


CALCUITA HIGH COURT. 
Criminar Rose No. 580 or 1913. 
June 26, 1913. 

Present: —Mr. Justice Imam and 

. Mr. Justice Chapman. 
RAM NANDAN PROSAD SINGH AND 
OTHERS— AccoseD— PETITIONERS 
versus 


EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1860), ss. 99 cl. (3), 105, 
cl. (4), 141—“Enforce a right”, and “maintain a right,” 
difference between—Possession—Person in possession 
entitled to repel aggression—Waterway in exclusive 
possession of accused—Construction of bund by com- 
plainant—Cutting of bund by accused—Resistance by 
complainant—Private defence of property, right of— 
Criminal trespass—Time for recourse to authorities. 

A party in possession is entitled to resist and repel 
an aggression, and his action in so doing would be in 
the maintenance and not enforcement of his right. 
The phrase to “enforce a right” can only apply when 
the party claiming the right has not possession over 
the subject of the right. 

Across a waterway exclusively belonging to tho 
accused, the complainant’s party constructed, without 
the permission of the accused, a bund or dam for 
their own purpose. The complainant’s party had 
been restrained by an injunction from interfering with 
the accused in their use and occupation of the pyne 
in question, The accusedin attempting to cut the 
bund were opposed by the complainant’s party two 
of whom were struck by the accused. The accused 
though armed had behaved at first with politeness 
towards the compleinant’s party whom they requested 
to remove the obstruction and it was not tilla lathi 
was raised by one of the complainant’s party to strike 
the accused that the latter retaliated: 

* Beld that, (1) the accused by attempting to cut 
the bund did not enforce but maintain a right; 

(2) that the.act of the complainant’s party was 
such a criminal trespass as to entitle the accused to a 
right of private defence; 

(8) that the accused had no time to have re. 
course to the authorities; and 

(4) that they were not guilty of any offence and 
should be acquitted. 

Rule against the order of the Sub- Division- 
al Magistrate of Bihar, dated January 30th, 
1913, convicting the petitioners under sec- 
tions 148, 326, 149 and 324 of the Indian 
Penal Code and sentencing them under sec- 
tion 148 to six months’ rigorous imprison- 
ment and fine of Rs. 25 and under each of 
the other sections to six months" rigorous 
imprisonment, the sentences to run concur- 
rently, which order was modified on appeal by 
the Sessions Judge of Patna on April 3rd,1913. 

Mr. Jackson and Babu Dusarathi Sanyal, 
for the Petitioners. ` 

Mr. 8. P. Sinha and Babu Raghu Nath 


Singh, for the Crown and Opposite Party. 
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JUDGMENT.—The petitioners have been 
convicted of rioting on the ground that they 
had no right to enforce an easement by 
armed men and that they had time to have 
recourse to the authorities, and of causing 
grievous hurt. 

The convictions in this case are attacked 
mainly on the ground that the petitioners 
are protected by the right of private de- 
fence. They are residents and proprietors 
of a village called Babhan Barui in the 
sub-division of Bihar in the District of 
Patna and the complainant represents the 
people of the village of Kapsiwar in the same 
sub-division, the two villages being conti- 
guous to each other. What appears to have 
happened is that across a waterway ex- 
clusively belonging to the petitioners, the 
complainants’ party constructed, without the 
petitioners’ permission, a bund or dam across 
the pyne for their own purpose. The peti- 
tioners in attempting to cut the bund were 
opposed by the complainant’s party two of 
whom were struck by the petitioners. The 
history of the relations between the parties 
shows that the petitioners had on more than 
one oceasion to seek the help of the Civil 
Court against the aggressions of the com- 
plainant’s party in each of which the former 
were successful, Froma judgment of the 
High Court passed between the principal 
disputants of this case, there is no doubt that 
the pyne that was constructed belongs ex- 
clusively to the petitioners and that the 
complainant’s party have no right to go on 
the side of the pyne. It has to be noted 
that the proprietors of Kapsiwan had been 
restrained by an injunction from interfering 
with the people.of Babhan Barui in their use 
and occupation of the pyne in question. 

The questions in this case for decision are, 
first, were the petitioners by attempting to 
cut the bund enforcing a right? Secondly, was 
the act cf the complainants party such a 
trespass within the meaning of the law as to 
entitle the petitioners toa right of private 


defence; thirdly, had the petitioners time to- 


have recourse to the authorities and, fourthly, 
did the petitioners exceed the right of pri- 
vate defence? 


The firsé question is clearly to be answered 
in the negative, as after the Civil Court 
decree and the injunction, the petitioners 
could not be held to be enforcing a right. 
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The phrase “to enforce a right” can only 
apply when the party claiming the right has 
not possession over the subject of the right 
and therein lies the distinction between “en- 


` forcing aright” and “maintaining a right.” 


A party in possession is entitled to resist 
and repel an aggression and his action in so 
doing would be in the maintenance of his 
right, ` 


As regards the second question, the learned 
Judge has held that there was no criminal, 
bot a mere civil trespass. Where a party, 
inspite of an injunction and decree of Court, 
unlawfully enters upon a land belonging to 
another against the latters’ will, it will be 
an indulgence to say that such party had not 
the intention to annoy the person in posses- 
sion. Clearly, therefore, ou the facts of this 
case, the petitioners had the right of private 
defence on their side. 


In the third question, we see no substance 
as the learned Judge on the facts of this case 
has found that the petitioners, though armed, 
behaved with politeness towards the men of 
Kapsiwan whom they requested to remove 
the obstruction and it was not till a lathe was 
raised by one man of the village of Kapsiwan 
to strike the people of Babhan Barui that 
the latter retaliated. In these circumstances, 
we cannot hold that the petitioners had the 
time to have recourse to the authorities. 


On the fourth question, our view is that 
the petitioners did not exceed their right of 
private defence. 

We, therefore, make the Rule absolute. The 
convictions and sentences are set aside. The 
petitioner, Kampta Prosad Singh, will be dis- 
charged from his bail. The fine, if paid, by 
either of the petitioners, will be refunded. 


Rule made absolute. 
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MADRAS HIGH COURT. 
Seconp Oivi. Arrear No. 62 or 1912, 
April 30, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 
“NARAYANA ATYAR AND OTHERS— 

. Derenpants—APPSLLANTS 
tersus 


RAMA AIYAR AND ctapas— PLAINTIFES— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I Arts. 120, 125— 
Suit by an adopted son to set aside alienations by 
adoptive grand-mother before adoption—Altestation— 
Estoppel. ‘ 

A suit by an adopted son to set aside alienations 
effected by his maternal grand-mother within five 
years of his adoption but more than 12 years from the 
date of the alienations, is governed not by Article 
125 but by Article 120 of the Limitation Aot. 

The cause of action arises from the date of plain- 
tiffs adoption. 

Each reversioner has a separate cause of action 
and right to sue in respect of setting aside alienations 
by a widow. 

Sadasiva Aiyar, J.—When the attestor of a document 
has an existing interest in the property dealt with in 
the document, his attestation binds him as to the 
correctness of the recitals therein, because his 
attestation raises the prima, facie presumption that 
he knows the contents and acquiesces in the dis- 
position of the property by the deed he attests. 


But the attestation of a casual witness, who has then ` 


no interest in the property, cannot estop him for all 
time. 


Second appeal against the decree of the 
District Court of Tinnevelly in Appeal Suit 
No. 654 of 1910, preferred against that of the 
Additional District Munsif of Tinnevelly, in 
Original Suit No. 16 of 1909. 

Mr. T. R. Ramachandra Iyer, for the Appel- 
lants. h 

Mr. 0. V. Anantakrishna Iyer, for the 
Respondents, 

JUDGMENT. 

Sapastva Atyar, J —The defendants Nos. 
8to6 are the appellants before us. The 
suit was by areversioner for a declaration 
that the two alienations of 1881 and 1889 
made by a widow, Aramvalarthammal, 
under Exhibits I and IL (b) respectively, 
are invalid against the minor plaintiff. 
Aramvalarthammal died in 1899, and the 
next reversioners are her daughters, defend- 
ants Nos. l and 2. The plaintiff is the adopt- 
ed son of the Ist defendant, having been 
adopted in May 1903. The suit was brought 
jn 1907 within five years of the plaintiff’s 


adoption but more than 12 years from the - 


dates of the alienations by the plaintifi’s 
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maternal grandmother, Aramvalarthammal: 
The lower Appellate Court decreed the plaint" 
iff’s suit on the following findings and 
reasonings:— — 

(a) The alienations under Exhibits I and 
II (b) were not made for purposes 
binding on the reversioner. 

(b) Though the sale under Hxhibit I 
was attested by the next presump- 
tive male reversioner(Aramvalartha- 
mmal’s brother) and though the 
next presumptive female rever- 
sioners, the daughters, assented to 
the alienation, aud though the male 
reversioner, Obinna Aiyava Aiyar, 
who attested Hxhibit I, owned the 
land next to the alienated land and 
was using the well on the land 
sold, it cannot be held that there is 
anything to show affirmatively that 
Chinna Aiyavu Aiyar understood or 
considered the merits of the sale- 
deed, Exhibit I, and hence his mere 
attestation is useless to show that he 
consented to the alienation. 


(c) Exhibit II (b), the alienation of the 
plaint properties in 1889 by Aram- 
valarthammal, is not attested by 
the next male reversioner though 
acquiesced in by the female rever- 
sioners, the daughters. But the 
alienee under Exhibit II (b) re-sold 
theland and a house-sitetoAramvalar- 
thammal and her daughter, the 2nd 
defendant, in 1893 under Exhibits 
Band IL (a), and the site alone 
was sold under Exhibit II in 1894 
by the 2nd defendant to the 3rd 
defendant. The plaintiff's 1s wit- 
ness who was the male presumptive 
reversioner on the date of Exhibit 
JL has attested it. He has been 
examined as a witness and the 
learned District Judge remarks 
that the inference from his attesta- 
tion isstronger than the inference 
from the attestation of Cuiina 
Aiyavu Aiyar to Exhibit [ and that 
nothing directly impairing the 
effect of this attestation was sug- - 
gested to him by the plaintiff or 
elicited from him. The attestation 
of Exhibit IJ, which alienates only 
the site, by the plaintifi’s Ist 
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witness does not, however, involve 
an inference that the plaintiff’s 1st 
witness ratified the previous aliena- 
tion under Exhibit II (b) of both the 
land and the site mentioned in the 
2nd schedule to the plaint. Hven 
as regards the site, it is not estab- 
lished that his consent was with 
full notice and appreciation of 
the facts. Hence even as regards 
the site in the 2nd schedule, the 
alienation is invalid. 

The lower Appellate Court did not deal with 
the question of limitation, but the District 
Munsif held :— 

(a) that Article 125 of the Limitation 
Act does not apply because it 
relates to a suit filed during the 
life of a female alienor by the 
nearest reversioner and, in this 
case, Aramvalarthammal had died 
before this suit was brought; 

(b) that the Article applicable is Article 
120 which prescribes a period of 
six years from the date on which the 
right to sue accrues; 

(c) that though the alienations took 
place in 1881 and 1889, the right 
to sue accrued to the plaintiff only 
when his adoption took place and 
he became the danghter’s son and 
next male reversioner in 1903, and 
that the suit brought in 1907, 
within six years, is, therefore, not 
barred. The District Munsif further 
remarked that the plaintiff derived 
his title as reversioner directly from 
the last maie owner (his maternal 
grandfather) and not through his 
adoptive mother, the Ist defendant. 

The defendants Nos. 3 to 6 who are the 
appellants before us contend: 

(1) that the suit is barred by limitation 
as the cause of action for all reversioners, 
even though they may not have been in 
existence; arose on the date of alienation 
and all had only either 12 years or 6 
years from the date of alienation to bring 
their suit; 5 

(2) that the attestation of the next pre- 
sumptive reversioner iv Exhibit I in 1881 
should, in the circumstances, be treated as 
his having consented to the alienation and 
hence the alienation is valid against the 
yeversioner; 
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(3) that the attestation of Exhibit IT by 
the plaintiff's Ist witness validates the 
alienation under Exhibit If (b) of both the 
site and the land ‘mentioned in the 2nd 
schedule, and (4) that such attestation of 
Exhibit IL in any event validated the aliena- 
tion of the site sold under Exhibit II (and 
alienated under Exhibit IL (b) along with 
another land) as against the plaintiff. 

Firat, on the question of limitation. 
divides itself into three sub-heade: —~ 


(a) Whether Article 125 is applicable; 

(b) whether Article 120 is applicable; 
and 

(e) when did the cause of action arisa 
to the plaintiff, whether under 
Article 125 or under Article 120. 


As regards the Ist sub-head, it is clear 
that the plaintiff does not come under the 
designation of a person who sues to have 
an alienation of a' land made by Hindu 
female declared to be void, while being 
himself the person who, if the female died on 
the date of instituting the suit, would be entitled 
to the possession of the land. Article 125, 
therefore, does not apply to the present 
case on two grounds, víz., that the suit is 
vot brought during the life of the alienat- 
ing female and again that the plaintiff 
was not entitled to the possession of the 
land at the date of instituting the suit, as 
his mother and his aunt were alive. The 
next question is what other Article applies 
to the plaintiff’s suit. As no other specific 
Article applies, Article 120 must apply. 
The last question under this heading of 
limitation-is, when does the right to sue 
accrue under the third column of Article 
120? Now it has been finally decided that 
[unless, as in the exceptional case of 
Muthusamt Mudaliar v. Masilaman? (1), the 
presumptive reversioner brings the suit eg- 
pressly on behalf of all the reversioners], no 
succeeding presumptive reversioner claims 
under a deceased earlier presumptive re- 
versioner and that each reversioner has got 
his own separate cause of action to set 
aside the widow’s alionation. The latest 
case in which many of the authorities have 
been considered and the above proposition 
has been re-affirmed is Gazzalla Veerayyt v. 


This 


(1) 5 Ind. Cas. 42; 83 M. 842, 7 M. L. T. 17; 20 M. 
L. J. 49. 


“myself held that as 
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Gagealla Gangamma (2). But’ it is argued 
that there is a dictum in the Fall Bench 
ease of Chtrurolu Punnamma v. Chirovolu 
Perrazu (3) that “an unauthorised aliena- 
tion by a qualified owner gives rise to a 
cause of action for a declaratory suit from the 
date of the alienation to all the reversioners.” 
In the first place, the dictum is clearly 
obiter because the question referred to the 
Full Bench in that case was only whether the 
decree in a suit by the presumptive rever- 
sioner fo set aside on adoption is res judicata 
against succeeding presumptive reversioners, 
In the second placo, the dictum that an 
unauthorised alienation by a qualified owner 
gives rise to a single cause of action to all 
the reversioners cannot be considered to 
mean that it gives a cause of action to remote 
or presumptive reversioners who were not in 
existence on the date of the alkenrizon, though, 
as regards remoter reversioners, who ' were 
alive on the date of alienation, their causes 
of action also might have arisen on such date. 
In the case of Gazzala Veerayya v. Gazzala 
Gangamma -(2), Sundara Aiyar, J., and, 
the remoter rever- 
sioner was a minor on the date of the 
alienation, though he was in existence, he 
had three years from his attaining majority 


‘(reading Article 125 and section 7 of the 


s 


Limitation Act together) to bring his own 
suit to set aside the alienation by the widow, 
though his father, who was the next pre- 
sumptive reversioner on the date of the 
alienation, might have been barred from 
brioging such a suit. As said by Makerjee, J., 
in the case of Abinash Chandra Mozumdar 
v. Harinath Shak (4), “it is only reasonable 
to hold that the right of any reversioner 
to sue for a declaration cannot accrue before 
he is born. This view is in accord with 
that taken in the case of Govind Pills v. 
Thayammal (5) ” Thus even holding that the 


. obiter dictum of the Full Bench in Ohtruvolu 


Punnamma v. Ohiru-olu Perrazu (8) should 
be followed, it might properly be restricted 
to cases where the reversioner’ who brings 
a suit to seb aside the alienation was in 


` 


(2) 16 Ind. Cas. 839; (1912) M. W. N. 912; 12 M. L. 
T, 188; 23 M, L. J. 269. 

(3) 29 M. 390 at p. 411; L M. D. T. 183; 16 M. L. J. 
307 (F.B.). ` 
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existence on the date of the alienation. See also 
Govinda Pillai v. Thayammal (5), which 
followed Bhagavanta v. Sukhi (6). It might 
be argred that if each presumptive rever- 
sioner, who was notin existence on the date 
of the alienation, had six years from the date 
when his right to sue accrued (r.e. when he 
came into existence) to seb aside the aliena- 
tion, numerous suits might be brought as each 
such presumptive reversioner came into 
existence.’ Practically, however, it is very 
unlikely that, during the remainder of a 
widow’s life time after the date of her aliena- 
tion, more than a very few distinct sets of 
presumptive reversioners who were not in 
existence on the date of her alienation would 
come into existence As I have said in 
Gorikipati Paparayudu v. Garikipati Rattamma 
(7), “The very object of allowing a suit by a 
contingent reversioner has been unfortunately 
(if I may ba permitted to say so) defeated 
to a very large extent by the decisions which 
are binding on us to the effect that a decree 
passed in favour of or against such a rever- 
sioner is not binding on a remoter reversioner. 
I might be permitted to hope that the Legis- 
lature might see fit to enact that the decree 
in a suit bona fide brought and litigated by the 
then nearest reversioner is binding on the 
remoter reversioners.” Bub so long as the 
law treats each presumptive reversioner as 
having a separate right to sue in respect of 
setting aside alienations by the widow, the 
inconvenience of allowing different suits by 
separate’ sets of reversioners cannot ba 
avoided. We must, therefore, hold that the 
plaintiff’s suit is not barred by limitation, 


The next question which J shall take up is 
whether the attestation of Bxhibit II, by the 
plaintitf’s 1st witness, validated thealienation of 
ouly the site to which it relates or whether 
it also validated the alienation of the land 
which along with the house-site had been 
alienated under Hxhibit IL (b). This, of 
course, assumes that the attestation by the 
plaintiff’s lst witness is proof of the ratifi- 
cation by him of the alienation under Ex iibit 
11 (b) of the site alone or of the site and the 
land. The question of the effect of an attesta- 
tion will bs reserved for consideration later 


(6) 22 A. 33; A. W. N. (1899) 159. 
(7) 17 Ind. Cas 50% (1912) M. W. N. 1176 atp 
1179; 24 M. L. J. 62; 18 M. L. T. 110. i 
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on. In Kattamoodi Raghupathi v. Kattamoodi 
Kennamma (8), I considered the Full Banch 
case of Ranagappa Naik v. Kamit Naik (9) 
and the case of Kuppier alias. Venkatasubbier 
v. Koti? Chinnaramier (10) land came to the 
conclusion that consent to an alienation by the 
next reversioner and a ratification of past 
alienations stand on the same footing. In 
this case, the plaintiff's first witness by attest- 
ing Exhibit II could be held to have ratified 
the alienation of only the house-site affected 
by Exhibié IJ, and cannot be held t> have 
ratified the alienation of the land not affected 
by Exhibit II, though the alienationsof both the 
site and the land were made by a single docu- 
ment, Exhibit If (b), in 1869 to Meennak- 
shisundaram Aiyar who afterwards sold the 
site alone under Exhibit II in 1894, The 
only remaining questions left for consideration 
are whether the attestations of the next pre- 
sum ptive reversioners in Exhibits I and II are 
sufficient proof under the circumstances of 
their consent to and ratification of the aliena- 
tion of the respective properties dealt with in 
those two decuments. In Kandasam? Pillai v. 
Rangasami Nainar (11), ibis said “that having 
regard to the ordinary course of conduct of 
Indians in this Presidency, attestation bya 
persou, who has, or claims, any interestin the 
property covered by the document must be 
treated prima facie as a representation by 
him that the title and other facts relating to 
title, recited in the document, are true and will 
not be disputed by him as against the obliges 
under the document.” T do not think that 
the above observation is against the dictum 
laid down by the Privy Council in Raj Lukhee 
Dabee v. Gokool Chunder Ohowdhry (12). In 
that case, their Lordships clearly found that 
it was nol proved that, at the date of the 
execution of the deed in question, the attestor, 
Juggut Ram, was the next heir and reversioner, 
and they further state that the defendant who 
relied upon the alleged concurrence of J ug- 
gut Ram did not by any suggestion in his 
written statement or otherwise put forward 
the concurrence of Jaggut Ram” in the 


alienation sought to be supported. 
(8) 16 Ind. Oas. 710; 12 M. L, T. 835, 23 M. Ta 
363; (1912) M. W. N, 1223. f 
(9) 31 M. 366; 18 M. L, J. 3093; 3 M. L. T, 353. 
(10) 16 Ind. Cas. 493; (1912) M. W. N. 768, 
| (LL) 16 Ind. Oas. 89; (1912) M. W. N. 882; 12 M. L 
tano M. D. J. 301. j 
12) I3 M. I. A. 209 at p. 229; 12 W. R. 47 (P. C); 
3 B. L. R. 67 (P. 0.); 20 Eng. Rep. 529. e 
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treated Juggut Ram as merely a remote 
relation not proved to have any interest in 
the property alienated and their Lordships 
said that “the mere attestation of such an 
iastrument by a relative does not necessarily 
import that he attested in order to giva 
consent or concurrence to the alienation.” 
On the contrary, in the latter case of Vadrevu 
Ranginayakamma v. Vadrevu Bulltramayya 
(13), the Privy Council approvingly say:— 
“Bat it frequently occurs in [Indian documents 
that a man signs as a witness to show 
that he is acknowledging the instrument to 
be correct.” I may respectfully add that, 
in my pretty long experience as a Judical 
Officer, if the attestor of document nis 
au existing interest in the property dealt 
with in the document, it has been always 
the case that his attestation has been taken 
in order to bind him as to the correctness of 
the recitals therein. In (Gopaul Chunder 
Mannu v. Gour Monee Dossee (14), the learned 
Jadges clearly decided that a reversioner 
attesting a conveyance by a Hindu widow 
cannot impeach the sale afterwards, thas 
treating the attestation aa tantamount io 
assent, In short, they say that the effect 
of his being an attesting witness to the 
conveyance shows the acquiescence on his 
part in the act of the widow. This case is a 
direct authority upon the point now being 
considered. In Matadeen Roy vw. Musscodun 
Singh (15), the judgment of two very learn- 
ed Jadges (Sir Barnes Peacock, ©. J, and 
Dwarkanath Mitter, J.,} contains the follow- 
ing observation: “When the plaintif put 
his name as a witness to his brother's 
signature to a deed conveying the whole of 
the property, the Court might reasonably 
infer that he knew that his brother was 
selling the whole of the property. If he 
knew that his brother was asglling the 
whole of the property as his own, and allow- 
ed him to do so without objection, it would 
be evidence against him either that the whole 
property did belong to his brother, or that 
he was acquiescing in his brother’s act of 
selling the whole”. ‘Chis again is a clear 
authority for the proposition that 
attestation by a person. who has an 
interest, raises the prima facie presumptin 
that he knows the contents and acquiesves ia 

(13) 50. L.R. 439. 

(14) 6 W. R. Cir. Rul. 52. 

(15) 10 W. R. Civ. Rul. 293. 
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the disposition of the property by the deed 
he attests. In Abboy Ohurn Ghose v. Ait ermont 
Dassee (16), Stephen, J., refused to treat 
the attestation of the presumptive reversioner 
as acquiescence on the ground that the attestor 
- was a mere boy studying at College and had 
no idea of the effect of the deed in question” 
and that the boy’s evidence, that till he saw 
the deed in Court, he did not know that 
he had attested the document, should be 
believed in the circumstances. In Ahmedabad 
United Printing and General Agency Comprny 
Limited v. Ardeshir Kavasi (17), the learned 
Judges say:— “We have, however, the fact 
that he (Hruchsha) was an attesting witness. 
He was a Government servant who must 
have understood the effect of the deed which 
he was attesting and which was executed 
by his brother who was in vahivat of all the 
family properties”. And then the learned 
Judges held that, considering the surrounding 
circumstances, he was bound by the mortgage 
deed which he had attested. The effect of the 
attestation was also considered in Ohunder 
Dutt Misser v. Bhagwat Narain Thakur, 
(18) and the learned Judges held that, under 
the circumstances of that case, the party’s 
attestation may support the inference that 
he was a consenting party, the attestor in 
that case not being a mere remote relative 
as in Ruj Lukhee Dabea v. Gotool Ohunder 
Ohowdary (12) but the next presumptive 
reversioner. 

On the whole, I see no sufficient reason to 
recede from the opinion I expressed in 
Kandasamt Pillai v. Rangasami Nainar (11) 
that a presumption is raised, when an adult 
man of full mental capacity attests a deed 
and when such a man has admittedly a tangible 
interest in the property affected by the deed, that 
his attestation has been taken as proof of his 
consent to and knowledge of the correctness 
of the recitals in the deed and it lies upon 
the person, who contends that such an attes- 
tor did not know all the recitals in the deed 
and did not consent to the alienation made 
by the deed, to prove the contrary. I do 
not intend to lay down that the attestation 
of a casual witness who had then no interest 
in the property affected by the deed must estop 


(16) 3 Ind. Oas. 415; 13 C. W. N. 931. 

(17) 16 Ind. Oas. 684; 36 B. 515; 14 Bom. L. R. 
644. 

(18) 3 0. W. N. 207. 
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him for all time and when he afterwards 
acquires an interest in the property affected 
by the deed. In the present case, the 
circumstances clearly raise the presumption 
that the next reversioners did consent to the 
respective alienations under Exhibits I and 
If. As regards Exhibit II, the reversioner who 
attested it has been examined in the case and 
the District Judge says:— ‘the inference from 
the attestation is so far stronger as regards 
Exhibits II and Il (b) that the attestator has 
beén examined and that that nothing directly 
impairing the effect of his attestation was 
suggested to him or elicited.” Instead of, 
however, giving the natural effect to the 
attestation, the learned District Judge says 
that it was for the 4th defendant to have 
elicited that the attestation also involved the 
conscious assent on the part of the attestor, 
I think the burden of proof lay on the other 
side. Not only this, the learned District 
Judge overlooked the fact that the attesting 
witness, the plaintiff's lst witness, says:— 
“The 3rd defendant asked me to attest Exhibit 
II and [ attested it as he said that he would 
build a house thereon next to mine which would 
be a security to my house.” This conclusively 
shows his knowledge of the contents of the 
deed and that he gave even his consent to a 
substantial house being built upon the site 
alienated by Exhibit II. I, therefore, bold, 
differing from the District Judge, that the 
alienation of the property in the Ist schedule 
and of thesitein the 2nd schedule to the 
plaint cannot be questioned by the plaintiff as 
those alionations were consented to and 
ratified by the then presumptive male rever- 
sioners and by the female reversioners, 
The District Judge’s decree shonld be modi- 
fied by allowing the plaintiff’s claim only as 
regards such of the plaint properties as are 
not covered by Exhibits I and I]. Ag it 
appears that there are no properties in the 
plaint schedules not covered by Exhibits I 
and II, the suit will stand dismissed. The 
parties will bear their respective costa in all 
the Courts. 


SANKARAN “NAIR, J.—I agree. The ree 
versioner who is really prejudiced by the 
widow’s alienations will be ascertained only 
after the death of the widow and on the 
death of the last surviving daughter. 
Nevertheless it has now been settled that 
all persons who may possibly live to succeed 
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her havé a right of ‘suit, under certain 
circumstances, to declare the alienation 
invalid and that one- possible reversiover 
does not represent another in such suits. 
The plaintiff is admittedly such a reversioner 
and his right to sueas such is not denied, 
though he became a member of this family 
by adoption only after the alienations. If 
he has the right of suit, it is obvious that 
limitation can run against him only when. he 
could sue, - 


As to the effect to be given to attestation 
by a witness, it will depend upon the facts 
of each case. In this case,I agree with my 
learned colleague as to the inference to be 
drawn from it. . 


- Kuit dismissed. 


CALCUTTA HIGH COURT. 

Letrers Patenr APPRAL No. 68 or 1911. 
3 June 16, 1913. 

Present:—Sir Lawrence Jenkins, Kr, 

Chief Justice, and Justice Sir 

Ashutosh Mookerjee, Kr. 
DEB NARAIN DUTT—Puaintirr— 

APPELLANT 
versus 


RAM SADHAN MANDAL AND OTHERS 


— Derenpants—REspon DENTS, 

Contract—Money borrowed by defendants Nos. 1 to 
4 from plaintif—Transfer of property by defendants 
Nos. 1 to 4 to defendant No. 5 with stipulation that 
defendant No. 5 should pay of plaintiff's dues—Suit 
by plaintiff against defendants for money due— Whether 
plaintiff can get decree against defendant No. 5—~ 
Contract Act (IX of 1872), ss. 2 (d), 62—Nevation— 
Consideration, 

The defendants Nos. 1 to 4 borrowed from the 
plaintiff a certain sum of money upon a registered 
bond. They subsequently sold all their properties to 
defendant No. 5 by a registered kabala. The consider- 

` ation money was not fully paid, but there wasa de- 
claration in the kabala that out of the consideration 
money the sum due to the plaintiff should be paid by 
the defendart No. 5. Onthe very same day, there 
was an arrangement between the plaintiff and defend- 
ant No. 6 by which the liability of the latter under 
the transfer was acknowledged and accepted. The 
plaintiff brought this suit against defendants 

“Nos. 1 to 5to recover the amount due to him under 
the bond: 

Held, that the plaintiff was entitled to sue upon 
the kabala whereby defendant No. 6 undertook to 
pay the plaintiff what was due to him from defendants 
soe to 4, and to get a decree against defendant 
No, 6. 
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Tweddle v. Atkinson, 1B. & S. 393; 124 R. R, 610; 
30 L. J. Q. B. 263; 8 Jur. (N. s.) 332; 4 L. T. 468; 9 W. 
R. 781; 12L Eng. Rep. 762, Rambuw Chittangeo’s Case, 
7 W.R. 877; B. L. R. Sup. Vol. 675; 2 Jur. iN. s.) 155; 
Nawab Khwaja Muhammad Khan v. Husaini Begum, 
7 Ind. Oas 237; 82 ‘A. 410; 14 C. W, N. 865; 7 A. L. 
J. 871; (1910) M. W. N. 318; 8 M. L. T. 147; 12 C. L. > 
J. 205; 12 Bom, L. R. 638; 20 M. L. J. 614; 87 I. A. 
152; Gregory v. Williams, 3 Mer. 582; 17 R. R. 186; 
36 Eng. Rep. 224; Touche v. Metropolitan Railway 
Warehousing Co., 6 Ch. 671 at p. 677 and Gandy 
v. Gandy, 30 Ch. D. 57 at p. 67; 54 L. J. Ch. 1154; 63 
L. T. 306; 883 W. R, 808, referred to. 


Appeal under section 15 of the Lotters 
Patent from the decree of Mr. Justice Coxe, 
dated March 10th, 1911, in Second Appeal 
No. 1778 of 1909, and reported at 9 Ind. 
Cas. 988. 

Babus Mohendra Nath, Manmotha Nath 
Roy and Krishna Prosad Sarbadhikaré, for the 
Appellant. 5 i 

Babu Harendra Narain Mitra and Moulvi 
Nuruddin Ahmed, for the Respondents. 


JUDGMENT.—This is an appeal, under 
clanse 15 of the Letters Patent, from a judg- 
ment of Mr. Justice Coxe who has confirmed 
the decree of the lower Appellate Court 
which in “its terms confirmed that of the 
Court of first instance dismissing the suit 
with costs. 

The facts are briefly these:—On the 22nd 
July 1899, the defendants Nos. 1 to 4 borrowed 
from the plaintiff a sum of Rs. 300 and by 
way of security for this, they gave a personal | 
covenant by a registered bond and also 
purported, though imeffectually, to create a 
charge, by deposit of a pattah relating to 
immoveable property. Interest was paid on 
this bond up to the 13th of April 1903: and, 
on the 18th August 1903, defendants Nos, 1 
to 4 executed a registered instrument of 
transfer of all their property, moveable and 
immoveable, to defendant No. 5 for a sum of 
Rs. 2,000 becoming thereby, as the plaint 
describes it, “rightless.” Thus Rs. 2,000 was 
not all paid in cash, but there was a provision 
and a declaration in the kabala that out of 
this consideration money of Rs. 2,000 amongst 
other things, the sum of Rs. 300 due to the 
plaintiff should be paid by defendant No. 5. 
On the very same day, there was an arrange- 
ment between the plaintiff and defendant 
No. 5 by which the liability of defendant 
No. 5 under the transfer was acknowledged 
and accepted and either then or in connection 
therewith, this pattah was handed over to 
defendant No. 5. The plaintiff having sought 
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in “vain payment of this money, which in 
common honesty is due from defendant 
No. 5, has now been compelled to bring this 
suit, whereby he prays against defendants 
Nos 1 to 4 and also defendant No. 5—but 
principally against defendant No. 3—a decree 
for payment of Rs. 613-14-0 which represents 
this principal sum of Rs. 800 and the interest 
that acorued on it. As I have already, indi- 
cated, he has failed in all Courts, and the 
only question now is whether he is to fail 
before us. i 

We are clearly of opinion that there was no 
novation within the meaning of secticn 62 of 
the Contract Act—no substitution of a new 
contract for an old contract—and the question 
to be decided is whether or not the plaintiff is 
entitled to sue on that registered instrument 
of the 18th of August 1903, whereby defend- 
ant No. 5 undertook to pay the plaintiff 
what was due to him from defendants Nos. 1 
to 4, Looking at it broadly, there can be no 
doubt that an obligation was undertaken by 
defendant No. 5 and that it was for and in- 
tended to be for the benefit of the plaintiff. 
There are expressions in the judgments of the 
Courts which are suggestive of an oral 
contract between the plaintiff and defendant 
No. 5, but that, I think, was a misconception 
of the position. Indeed, the findings of the 
lower Appellate Court do not justify the view 
that there was a contract, but there was, as 
I have already indicated, an acknowledg- 
ment on the part of defendant No.5 com- 
municated to the plaintiff, and accepted by 
him of an obligation on the part of defendant 
No. 5 towards the plaintiff, for the debt 
which was to be paid by defendant: No. 5 
under the provisions of the registered in- 
strument of the 18th August 1903. It is 
material in this connection to observe, first, 
that defendants Nos. 1 to 4 parted with the 
whole of their property, moveable and im- 
moveable, to defendant No. 5; secondly, that 
on the same date there was this arrangement 
between the plaintiff and defendant No. 5 
which clearly points toa communication to 
the plaintiff of the transaction: and finally 
that as a result of this, the pattak which was 
regarded by the , parties at that time, 
erroneously perhaps, as constituting a charge 
on the property was handed back by the 
plaintiff to defendant No. 5. It appears to 
me that one may fairly say that this sum of 
Rs. 330 mentioned in the registered instru- 
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ment of August was allocated and held by 
defendant No. 5 for the benefit of the 
plaintiff, that in a sense the money was 
reified and earmarked for this purpose. We 
have here then a position in which it would 
be, in accordence with the principles of 
justice, equity and good conscience, the 
abiding rule in these Courts, that the plaintiff 
should be entitled to enforce this claim 
against defendant No. 5. If we were gov- 
erned by Tweddle v. Atkinson (1), there might 
possibly bea difficulty in our way, buat it 
has to be borne in mind that Tweddell v. 
Atkinson (1) was a decision ona form of 
action peculiar to the Common Law Courts 
in England and that the case was influenced 
by the rule that no action in assumpsit could 
be maintained upon a promise unless con- 
sideration moved from the party to whom it 
was made. Here we have a definition of 
consideration which is wider than the re- 
quirement of the English Law [section 2 (d) 
of the Contract Act]. And it has been laid 
down by Sir Barnes Peacock in a Full Bench 
decision of this Court in relation to Courts 
in the Mofussil, Rambuw Ohittangeo’s case(2), 
that in those Courts the rights of the parties 
are to be determined according to the general 
principles of equity and justice without any 
distinction, as in England, between that 
partial justice which is administered 
in the Courts of Law and the more full 
and complete jastice for which it is frequent- 
ly necessary to seek the assistance of a Coart 
of Equity. The rules, he added, and the 
fictions which have been in many cases 
adopted by the Common Law Courts in 
England for the purpose of obtaining juris- 
diction in cases which would otherwise have 
been cognisable only by the Oourts of Equity, 
are not necessary to be followed in this 
country where the aim is to do complete 
justice in one suit. More than that I feel 
that we now have ample authority for saying 
that the administration of justice in these 
Courts is not to be in any way hampered 
by the doctrine laid down in Tweddle v. 
Atkinson (1). That I take to be the result of 
the decision of the Privy Council in a recent 
case which is reported as Nawab Khwaja 


(1) 124 R. R. 610; 1 B. & S. 398; 30 L. J. Q. B. 265; 
8 Jur. (N. 8.) 382; 4 L. T. 468; 9 W. R. 781,121 Eng, 
Rep. 762. 

(2) 7 W. R 377; B. L. R. Sup. Vol. 675; 2 Ind. Jur. 
(N. s.) 155. 
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Muhammad Khan v. Husaini Begam(3). In the 
report of that case in 14 Calentta Weekly 
Notes, there is an interlocutory remark of Lord 
Macnaghten which indicates the limits im- 
posed on a Court of Common Law. He there 
says:— Supposing she (that is the plaint- 
iff) were an English woman, it is true she 
could not bring an action in the King’s Bench 
Division but could she not bring a suit in 
Equity?” The answer of the learned Counsel 
was, yes. It is possible that this distinction 
can be explained by the history of the action 
of assumpsit which was a development of the 
writ of trespass. In the old writ in indebita- 
tus assumpsit, ib was alleged that the defend- 
ant,- “nob regarding his said promise and 
undertaking but contriving and fraudulently 
intendirg craftily and subtilely to deceive and 
defraud’, kad not paid and so forth. The 
breach of contract was charged as deceit and 
it was only the perscn deceived who could 
sue. The bar then in the way of an action 
by the person not a direct party tothe con- 
tract was probably one of procedure and not 
of substance. In India we are free from 
these trammels and are guided in matters of 
procedure by the rule of justice, equity and 
good conscience. The case with which we 
are now dealing finds a close parallel in 
Gregory v. Williams (4) and also in the more 
recent case of Touche v. Metropolitan Railway 
Warehousing Company (5) and Gandy v. 
Gandy (6). There isa valuable exposition 
of the law by Lord Hatherley in the first of 
these last two, which was adopted by Lord 
Justice Cotton in the second. The Lord 
Chancellor said: “The case comes within the 
authority that, where asum is payable by 
A. B. for the benefit of O. D., O. D. can claim 
under the contract as if it had been made 
with himself.” That appears to me to bea 
principle which is of distinct use in the 
consideration of this case. lt appears to me 
that we have, therefore, in the circumstances 
of this case, a condition of affairs in which 
ib would be right to hold that the plaintiff is 
entitled to enforce his claimin this suit, 


(8) 7 Ind. Cas, 237; 32 A. 410; 14 C. W. N. 865; 
7 A. D. J. 871; (1910) M. W. N. 81858 M. L. T 147 
120. L. J. 208; 12 Bom. L. R. 638; 20 M. L. J. 614 
37 I. A. 152. ; 

(4) 17 R. R. 136; 8 Mer. 582, 86 Eng. Rep, 224. 

(5) (1870) 6 Ch. App. 671 at p. 677. 

(6) (1885) 30 Oh. D. 67 at p. 67, 54 L. J. Ch. 1154; 
68 Lr. T. 306; 57 W, R. 803. : 
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The claim is one under the registered instru- 
ment of the 13th August 1903; and in that 
view of the case, it is unnecessary to consider 
whether the plaintiff is entitled to rely on 
the deposition as an acknowledgment for the 
purpose of taking this case out of the opera- 
tion of the staiute of limitation, for admitted- 
Jy if this is a suiton the registered instru- 
ment of transfer, it is within time. 

We, therefore, reverse the judgment of 
Mr. Justice Coxe, as also the decrees of the 
lower Appellate Court and of the Munsif so 
far as relates to defendant No. 5 and pass a 
decree in the plaintiff’s favour for the sum of 
Rs. 613-140 with costs thoughout, This 
decree will be against defendant No. 5 alone. 
As against defendants Nos. 1 to 4, the decree 
of dismissal will stand but without costs in 
this Court. Having regard to the disingeni- 
ousness of the defence made by defendant 
No. 5, interest should run at six per cent. 
per annum on the principal sum adjudged 
from the date of the suit to the date of the 
decree, and thenceforth on the decretal 
amount until payment, 


Appeal allowed. 


MADRAS HIGH COURT. 

Sreconp Crvin Arrear No. 184 or 1912. 
February 20, 19138. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 

ISSAKT AMMAL— PLAINTIFE— APPBLLANT 
versus 
MUTHUSAMI PILLAI AND OTHERS — 
DEFENDANTS— RESPONDENTS, 

Will — Construction—Joint tenancy, 

Where a testatrix gives property to her daughter 
and great-grand-daughter by another daughter aad 
directs that they shall divide it and take it in equal 
shares, there is no gift in joint tenancy. The issue of 
each legatee will get the respective shares. 

Second appeal against.the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 78 of 1911, preferred against that of the 
District Munsif of Tinnevelly, in Original 
Suit No. 727 of 1909. . 

Mr. O. S. Venkatachari, for the Appellant. 

Mr, M. D. Devadoss, for the Respondents. 

JUDGMENT.—The question in this case 
is as to ihe true construction of a Will, Hx- 
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hibit A. The testatrix gives property to her 
granddanghter and great-granddaughter by 
another daughter and directs that they shall 
divide it and take it in egual shares. This 
provision negatives any gift in joint tenancy 
which was contended for by the appellant’s 
Vakil. Each legatee, therefore, took a separate 
estate. The testatrix then provides -for the 
devolution of each of these estates to the 
descendants of the respective legatees after 
their death. There is, therefore, a gift 
to the issue of each legatee after her death, 
whether it occur before or after the death 
of the testatrix. No question of lapse, there- 
fore, arises. The second appeal is dismissed 
with costs, 
Appeal dismissed. 


MADRAS HIGH COURT. ` 

Lerrers Patent APPRAL No. 169 or 1912. 

April 24, 1913. 
Present:—Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
CHINNA PILLAI CHINNA THIRU- 
VENKATACHARIAR—Apprtbant— 
PETITIONER 
tersus 
SELLAPPA NATTAN AND OTHERS— 
RESPONDENTS, 

Letters Patent, cls. 18, 15—Jurisdiction, 

late. 

A judicial order made by a single J nudge of the 
Coart in the exercise of the power of superintendence 
conferred by section 15 of 24 and 25 Vic. Ch. 104, 
and dealing with a decision of a Court subject to the 
appellate jurisdiction, is one made in the exercise of 
the appellate juriediction of the Court within the 
meaning of section 13 of the Act. 

Appeal against the order of the Hon’ble 
Sir Ralph Silleri Benson, Kt., Officiating 
Chief Justice, dated the llith October 1912, 
in Criminal Revision Case No. 139 of 1912, 
preferred against that of the Joint Magis- 
trate of Chingleput, dated 7th February 1912, 
in Miscellaneous Case No.7 of 1912. 

Dr. 8S. Swaminadhan, for the Petitioner. 

Mr. M. O. Parthasarathy Iyengar, for the 
Respondents. 

JUDGMENT.—A preliminary objection 
is taken that no appeal lies, but we think 
we are bound to overrule it. The question 
is whether a judicial order made bya single 


appel- 


Judge of this Court in the exercise of the 
power of superintendence conferred by 
seclion 15 of 24 and 25 Vic. Oh. 104 and 
dealing with a decision of a Court subject to 
the appellate jurisdiction of this Court is an 
order made in the exercise of the appellate 
jurisdiction of the Court within the meaning 
of section 18 of the Act. 

It is settled that orders made by a Judge 
of this High Court under the provision of 
the Codeof Civil Procedure (New section 
115). which permit the interference of the 
High Court in cases where no appeal lies, 
are orders made in the exercise of the ap- 
pellate jurisdiction, Chappan v. Motdin Kutti 
(1), and it is settled that the provisions of 
section 15 of 24 and 25 Vic. Ch. 104 give 
power to the High Court to revise judicially 
the decision of Subordinate Courts which 
have acted without jurisdiction, Nilmont Sing 
Deo v. Taranath Mukerjee (2). In Ohappanv. 
Moidin Kutti (1), Sheppard, Subramania Iyer 
and Davis, JJ., all seem to be of opinion that 
the power of superintendence and that of revi- 
siou are on the same footing, and Subramania 
Tyer, J., expressly holds that the exercise 
of the power of superintendence in judicial 
proceedings is an exercise of appellate juris- 
diction (page 83). This actual question 
was not before the Full Bench, but though 
we are not bound by the dictum of Subra- 
mania Iyer, J., or the opinions of Sheppard 
and Davis, JJ., we must give weight to 
these opinions in considering the point. The 
Letters Patent do not deal with revisional 
jurisdiction and, if it is right to hold that 
such jurisdiction, when given by the Code 
of Civil Procedure, is appellate jurisdiction, 
there is nothing which prevents us from 
holding that the analogous jurisdiction when 
given by section 15, is also appellate juris. 
diction. It is argued that the general 
scheme of the Letters Patent shows that the 
power of superintendence is something apart 
from the original and appellate jurisdictions, 
and there is, no doubt, something tobe said 
for that argument, but there is nothing 
which expressly’ negatives the contrary 
conclusion; and once it is conceded that the 
power of superintendence includes power of 
revision and that powers of revision given 
by the Code are appellate powers, it is not 


(1) 22 M. 68; 8 M. L, J. 231. 
(2) 9 C. 295; 12 O. L. R. 361;9 I. A. 174. 
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a long step to hold that the analogous 
powers of revision given by section 15 are 
also appellate powers. Again, wo find that 
in one case at least in this Court the right 
of appeal was assumed without question; 
Rajah of Kalanasti v. P. Narasimha Nayanit 
Varu (3); and again it has been the practice 
of the Court for a Judge sitting alone to 
exercise the powers conferred by section 15 
of 24 and 25 Vic. Ch. 104; a practice which 
must be based on section 86 of the Letters 
Patent and so supports the view that the 
power of superintendence is a part of the 
appellate jurisdiction. We are not pre- 
pared now to hold that it is not, and we 
overrule the preliminary objection. We 
have given ouropinion on the preliminary 
objection at the request of the public pro- 
secutor, but there is nothing to be said for 
the appeal on the merits and we dismiss it, 


Appeal dismissed. 
(3) 17 M. L. J. 158; 5 Cr. L. J. 843, 





MADRAS HIGH COURT. 
FULL BENCH. 


APFEAL AGAINST APPELLATE ORDER No. 60 oF 
1913. 
January 24, 1913. 

Present:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar, 

KANDAPPA ACHARY—Ist Drrenpant— 
APPELLANT 
versus 
PATHIPATI VENGAMA NAIDU— 
PLAINTIFF RESPONDENT. 

Madras Hereditary Village Offices Act (Act III of 
1895), ss. 8 sub-cl. (4), 5—Hmolwments of hereditary 
rene 5 of Act III of 1896 is applicable to emolu- 
ments of hereditary offices in a proprietary estate of 
the classes mentioned in sub-clause 4 of section 3. 

Appeal against the order, dated 15th 
February 1911, of the District Court of North 
Arcot, in Appeal Suit No. 44 of 1910, present- 


` ed against the order, dated 22nd July 1909, 


of the District Munsif ot. Tirupati, in Execu- 
tion Petition No. 375 of 1909, in Original 
Suit No. 401 of 1967. 


This appeal coming on for hearing on Fri- 
day, the 15th day of November 1912, before 
the Hon'ble Justice Sir Ralph Benson, Kt., 
and the Hon'ble Mr. Justice Sundara 
Aiyar, upon perusing the grounds of appeal, 


the judgment and orders of the lower 
Appellate Court and the Court of first 
instance and the material papers in 
the case and upon hearing the arguments 
of Messrs. N. Ohandrasekara <Atyar and 
M. Subbaroya Aiyar, Vakils, for the Appel- 
lant and the Respondent not appearing in 
person or by Counsel, the Court delivered the 
following 


JUDGMENT.—The order of the lower 
Court is unsustainable. The District Judge is 
wrong in holding that a carpenters inam 
is excluded from the operation of section 
5 of Act 1IT of 1895. That section applies 
to all mams coming within the purview of 
sub-clause 4 as well as subclause 3 of 
section 8. The object of exempting from 
sub clause 3 the offices mentioned in sub- 
clause 4 is explained in Mutyala Bapayga v. 
Kosuri Muramilau (1). 

The order of the lower Appellate Court 
is set aside and that of the Munsif restored 
with costs here and in the lower Appellate 
Court. 

This appeal coming on for re-hearing on 
Thursday, the 2lst November 1912, before 
the same Bench (Benson and Sundara Aiyar, 
JJ.), upon perusing the grounds of appeal, 
the Judgment and Orders of the lower Ap- 
pellate Court and the Court of first instance 
and the material papers in the sase and upon 
hearing the arguments of Messrs. N. Ohandra- 
sekara <Atyar and M. Subbaroya Aiyar, 
Vakils, for the Appellant and of Dr. S. Swami- 
nandan, Counsel, for the Respondent, the 
Court made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 


As the case was heard eg parte on the 
15th instant, we have allowed Dr. Swami- 
nathan, the learned Counsel for the respond- 
ent, to argue the question again. He has 
brought to our notice a decision of the 
learned Chief Justice and Krishnaswami 
Aiyar, J., in Veerabadra Achari v. Suppiah 
Achart (2)and C, M. A. No. 226 of 1904, which 
are contrary to the decision in Motyala 
Bapayya v. Kosuri Muramallu (1). The for- 
mer case, however, was argued only on one 
side. We have considered the question again 


(1) 18 Ind. Cas, 822; (1912) M. W. N. 7; 11 M. L. 
T. 11; 22 M. D. J. 156.. 
(2) 5 Ind. Cas. 477; 33 M. 488; 7 M. L. T. 198. 
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carefully and do not see sufficient reason 
to depart from the opinion formed by us 
atthe previous hearing which we find is 
in accordance with another case, Kannam 
Naidu v  Latchanna Dhora (8). The 
scheme of the Act appears to have been to 
divide the offices coming within its pur- 
view into four convenient classes for the 
purpose of dealing with certain questions 
relating to different kinds of offices sepa- 
rately. Theoffices include both those in 
villages in proprietary estates and in razyat- 
wary tracts; clanse (1) for instance would 
‘include the offices referred to therein in 
both classes of villages. If the object of 
the four clauses was, as we conceive [ib 
was, to bring under each clause certain 
kinds of offices, the effect of the exception 
in clause 3 would only be not to include 
certain offices in proprietary estate in 


that clause so that the rules of succession’ 


laid down in section 11 and the . provisions 
of section 7 of the Act might not extend 
to the excepted offices. There seems to 
be no reagon to suppose that the Legisla- 
ture intended to make any distinction 
between the same classes of offices in 
proprietary and non-proprietary villages 
with regard to. the question of the alien- 
ability of the emoluments attached to them. 
Clause 4 itself is perfectly general in its 
language and would include the offices 
mentioned therein in both proprietary and 
non-proprietary villages. Having regard, 
however, to the judgment of Veerabadra 
Achari v. Suppiah Achari (2), we consider 
it desirable to have the question authorita- 
tively decided. Woe refer to a Full Bonch 
the question whether section 5 of Act IIT 
of 1895 is applicable to emoluments of 
hereditary offices in a proprietary estate 
of the classes mentioned in sub-clause 4 
of section 3. 

This appeal coming on for hearing on 
Monday, the 20th day of January 1918, in 
pursuance of the said order of Reference 
before the Full Bench constituted as above: 
upon perusing the Order of Reference and 
upon hearing the arguments of Messrs. 
N. Chandrasekara Atyar and M, Subbaroya 
Aiyar, Vakils, for the Appellant, and of Mr. 
B. Narasimha Row for Dr. 8S. Swaminathan, 
Counsel, for the Respondent, and the case 


(8) 28 M. 492. 


having stood over for the consideration till 
this day, the Court expressed the following 
OPINION OF THE FULL BENCH. 
. Write, ©. J.—I have great doubts, but 
as my learned brothers are both of opinion 
that the question referred to us should be 
answered in the affirmative, I do not propose 
to dissent. 

Minter, J.—In this matter, I am of opinion 
that the learned Judges who are responsible 
for the reference to the Full Bench are 
right in the conclusion at which they have 
arrived. 

I think it must be conceded that the 
construction put upon section 3 of Madras 
Act IIL of 1895 by the learned Chief Jus- 
tice and Krishnaswamy Aiyar, J. in Veera- 
badra Achari v. Suppiah Achari (2) is that 
which its language most naturally suggests, 
but the reasons for holding that it is not that 
which ought to prevail are, to my mind, very 
strong: they are stated in the judgment in 
Mutyala Papayya v. Kosuri Muramullu (1), 
and I may re-state them. 

Artisan offices were governed by Re- 
gulation VI of 1831 whether they were 
situated in proprietary villages or not, and 
no reason or at any rate no reason worth a 
moment’s consideration has been suggested 
[and the learned Judges who decided Mutyala 


Papayya v. Kosuri Muramallu (1) were 
unable to conceive of any reason] why 
those situated in proprietary villages 


should have been deliberately omitted from 
Act IIf of 1895 while those in other villages 
are governed by that Act. 

There is, so far as I can see, no difference 
whatever from the point of view of the 
necessity of inalienability, or from the point 
of view of succession to the office, between 
tne one class andthe other. I cannot in 
these circumstances believe that the Legisla- 
ture deliberately retained the one class within 
the Act and omitted the other. Is it then 
necessary, by reason of the language of 
section 8, to hold that that which was not 
done deliberately was done by inadvertence? 
We should, I think, before taking this course, 
do all that reasonably can be done to 
reconcile the language of the Act with 
what was beyond reasonable doubt the 
intention of tbe Legislature. And this 
may be done in the way suggested by 
Benson and Sundara Aiyar, JJ. The language 
of section 3 is, I venture to think, singularly 
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unhappy in more than one respect but I see 
nothing unreasonable in reading the section 
as the learned Judges have done. I may 
paraphrase it somewhat with a view to put 
more clearly what I think it really means. 
Tt may be read as if it ran : 

The offices to which the provisions-of this 
Act are applicable are divided into the 
following four classes:— 

(1) Those offices provided for in the Village 
Cess Act, where that Act is, or may be 
enforced: [this, I think, must be the real, 
though perhaps it is not -the apparent, 
meaning of section 3 (1) il: 

(2) Those offices provided for by Act II 
of 1894. 

(8) Artisans’ offices and 

(4) Other hereditary offices in pro- 
prietary estates not being Artisan’s Offices 
[already included in (3) or the Karnam’s 
Office provided for elsewhere]. 

T have transposed classes (3) and (4) as 
perhaps making the matter slightly f clearer, 
but that, of course, makes no, difference. 
I haye also made the word artisan” do 
duty for all the persons described in section 
3 (4). or 

The object of the classification is, I have 
no doubt, that suggested in the order of 
reference to enable the draftsman in sections 
7, 8, 9, 10, 11 and 12 to refer to the classes 
by number instead of setting out in each 
section the offices to which that section was 
intended to be applicable. The different 
classes are differently treated both as regards 
the control of the incumbents by the Collec- 
tor and the proprietor and as regards the suc- 
cession to the office in the event of a 
vacancy. There is no other apparent reason 
why there should be a division into classes at 

n. 

i The exclusion of artisan’s offices from class 
(8) is because they are included in class (4) 
and are to be dealt with differently from the 
offices included in (8) and the express excep- 
tion was necessary because they are heredi- 
tary village offices in proprietary estates as 
are those in (3). | 

I do not tkink this construction does 
violence to the language of section 3, but if 
it does, I think we ought, at the risk of some 
straining, to adopt a construction which gives 
effect to what was so clearly intended rather 
than a more natural one which frustrates the 
intention of the Legislature. 


The authorities are not numerous. In 
Kannam Naidu v. Latchanna Diora (3); Raia 
of Vizianagaram v. Danti Veda Ohalliah (4), 
it seems to have been assumed that the 
artisan offices in zemindarz villages are in- 
cluded in section 3. In Chinmayya Asari v. 
Annayappa Mudoli (5), and Oivil Miscel- 
laneous Appeal No. 226 of 1904, these offices 
are held to be excluded, but without discus- 
sion of the question. The two cases, in which 
the matter has been discussed, are Veeraba- 
daran Achari v. Suppiah Achari (2), where 
one view was taken, and Mutyala Bapayya v. 
Kosuri Muramullu (1), to which I have al- 
ready referred, where the contrary conclu- 
sion was arrived at. 

For the reasons which I have given, I 
think the latter decision is correct, and I 
would answer in the affirmative the question 
referred to us. j 

Sapasrva ÀIYAR, J.—The answer to the 
question referred to the Full Bench depends 
on the interpretation of section 3 of Act III 
of 1895. Section 3 says (omitting immate- 
rial portions): “This Act shall apply to the 
following classes of Village Offices............. 

(3) The other hereditary village offices 
in proprietary estates except the officers form- 
ing clause (4) below. 

(4) The hereditary offices of village arti- 
sans,” : 


Now, if we take clanse 3 alone, it means 
that the Act shall not apply to the excepted 
hereditary offices forming clause 4—if those 
offices are held in villages situated in pro- 
prietary estates, 4, e., it shall not apply to 
village artisans etc., in proprietary estates 
but shall apply only to other hereditary vil- 
lage offices (other than village artisans etc.), 
in proprietary estates. Ifwetake clause 4 
alone, it means that the Act shall apply to 
the hereditary offices of village artisans in 
all villages, that is, proprietary estate vil- 
lages as well as razyatwari villages. What is 
the object of the Legislature in excluding the 
offices of village artisans in proprietary estate 
villages in clause 3 but again including them 
in clause 4 of the same section? One very 
reasonable view is that, though the words of 
clause 4 include, as if stands, offices of all 
village artisans whether in proprietary estate 
villages or in non-proprietary estate villag-s, 


(4) 28 M. 84; 14 M. L. J. 468. 
(5) 7 M. L. J. 264, 
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because clause (3) excepted the offices of village 
artisans in proprietary estates, the wide words 
of clause (4) must be confined to the offices of 
village artisans in villages other than pro- 
prietary estate villages. Another tenable 
view is that clause 3 excepted artisans’ offices 
in ‘proprietary estates merely for purposes 
of defining and limiting a class of village 
servants who were intended to be brought 
under that class for convenient reference in 
subsequent sections of the Act, that clause (4) 
included those offices for similar convenience 
of definition and reference, and that so far as 
the operative opening words of section 3 were 
concerned, those offices were also intended by 
olause (4) to be brought under the operation 
of the Act. The first of the two views was 
taken in Veerabhadaran , Achari v. Suppiah 
Achart (2), while.the second was taken in 
Muthyala Bapyya v. Kosuri Muramullu (1). In 
such cases of ambiguity, considerations based 
on the scheme of the Act and the previous his- 
tory of the Legislation relating to the matters 
dealt with in the Act might properly be re- 
ferred to for deciding which of the two views 
ought to be taken. See Maxwell on Statates, 
Chapter ILI, and section 1 of Chapter IV. 
Having in mind such considerations, I am 
inclined to take the second of the above two 
views. I need not detail the said considera- 
tions as they have been set out with snfficient 
fulness in Muthyala Bapayya v. Kosuri Mura- 
mollu (1) above referred to, and as I further 
concur in the views formulated in the judg- 
ment just now pronounced by my learned 


brother Miller, J. 


MADRAS HIGH COURT. 
Seconp Crivin APPEAL No. 1613 or 1908. 
April 4, 1913. 
Present:—Mr. Justica Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

P. H. PARAMESWARA PATTAR AND 
ANOTHER— DEFENDANTS— APPELLANTS 

tersus à 
VIYATHEN SREEDEVI styren VALIA 
RANEB or KIZHAKKE KOVILKAM, 
CALICUT, AND OTHERS — PLAINTIFFS — 


RESPONDENTS. 
Evidence Act (I of 1872), s. 19—Admission of princi- 
pal: debtor, whether evidence aguinst surety—Weight of 
such admission, y 
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An admission made by the principal debtor as against 
his surety is admissible in evidence against the 
surety. It need not have been made when the agency 
continued. It is sufficient that the statement is made 
while the liability continues. 

The weight to be attached to such statement wil] 
depend upon the facts of each case, 


Second appeal against the decree of the 
District Court of South Malabar,in A. S. 


‘No. 453 of 1907, preferred against that 


of the Court of the District Munsif of 
Alature, in 0. S. No 338 of 1905. 
Mr. T. R. Ramachandra, for the Appellants, 
Mr. O0. V. Ananthakrishna Tyer, for tha 
Respondents. 


JUDGMENT, 


Sunpara Aryan, J.—The learned Vakil for 
the appellant contends that there is no 
clear finding in the judgment of the 
District Court that the amount stated in 
Exhibit F—the settlement of accounts 
between the plaintiff and Ist defendant— 
was, asa matter of fact,’ due by him to 
the plaintiff. The District Judge lays down 
the law correctly when he observes that 

liability must” of course, be proved against 
the surety in the same way ag against 
the principal debtor.” He does not appear 
to have proceeded on the footing that it 
was enough to prove that the Ist defendant 
admitted his liability to the plaintiff under 
Exhibit F. The lower Appellate Court 
proceeds to say:— It is difficult to see 
how under: the circumstances of the case 
plaintiff could have proved the liability of 
defendants Nos. 2 and 3 whoin-fact guaranteed 
to indemnify plaintiff for any sums, appro- 
priated by Ist defendant while employed 
as Kariastan in any other way.” It is 
argued that this amounts to a finding that 
in the circumstances of the case, Exhibit P 
is sufficient evidence to prove the liability 
of defendants Nos. 2 and 8 also for the 
claim made. It is possible that this view 
was taken by the District Judge. But 
I think it is unsafe to accept the sentence 
referred to above as an explicit statement 
that the plaintiff has proved against defend- 
ants Nos. 2 and 3 that the amount of his 
claim was due by the 1st defendant. 

I would, therefore, call for a definite finding 
on the question whether any and what 
amount was misappropriated by the Ist 
defendant. The finding will be submitted 
within six weeks from the date of receipt 
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of this order and seven days will be allowed 
for objections. 

Sapasiva AIYAR, J.—I am not quite sure 
that 1 could not take the finding of the 
District Judge to have been based on the 
lst defendant’s admissions found in Exhibit 
F having been used as evidence against 
defendants Nos. 2 and 3. Bat as the 
language of the District Judge is not very 
clear, I have no objection to calling for 
a clearer finding. 

Tn compliance with the order contained 
in the above judgment, the District Judge 
of South Malabar submitted the following 


FINDING.—A finding has been called 
for on the question whether any and what 
amount has been misappropriated by the 
Ist defendant. It has been found by the 
Munsif on the 10th issue in the suit that 
there was a settlement of accounts between 
the plaintiff and the lst defendant as 
alleged in paragraph 3 of the plaint and 
that the right amount due to the plaintiff 
according to that settlement ia Rs. 989-1-5. 
The finding of the Munsif was accepted 
by this Court and the evidence on which 
the finding is based shows that the account 
on which the settlement was made (Ex- 
hibit F) was signed by the Ist defendant 
who admitted his liability for the balance 
thus found to be due. According to the 
aystem of accounts detailed in the judg- 
ment of the Munsif and of this Court, the 
last settlement made with the Kariastan 
after he is removed shows definitely the 
amount of misappropriations made by him. 
When the accounts were finally checked, 
the collections made and the expenses in- 
curred by the Ist defendant as Kariastan 
were entered and the result is shown in 
the settlement account (Exhibit F) and 
the Kudinilavatanakku (Exhibit G). It is 
clear that when the final settlement took 
place, the Zud and [8rd defendants (appel- 
lants) were aware of such settlement (ide 
Exhibits Q and U). So far as the Ist 
defendant is concerned, the account, Exhibit 
F, which he is proved to have signed appears 
to be conolusive. When he gave evidence 
in the suit as the 3rd witness for the 
defendants, he did not dispute any particular 
item in this account but simply denied 
that he had signed it. Nor were the items 
jn the account disputed by the 2nd and 
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3rd defendants. Exhibit F being found to 
be true and genuine, it must be held 
to give the correct amount misappropriated 
by the Ist defendant which the plaintiff 
is entitled to recover. My finding, there- 
fore, is that Rs. 989-1-5 must be held to 
be the amount misappropriated by the lst 
defendant. 

This second appeal- coming on for final 
hearing after the return of the finding of 
tne lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT. 

Sunpara Atyar, J.—The District Judge's 
finding is to the effect that Exhibit F 
correctly represents the amount due by 
the lst defendant to the Kovilagom when 
he ceased to be an agent. 1 have no doubt 
that Exhibit F is admissible in evidence 
as against defendants Nos. 2 to 4. The 
language of section 19 of the Evidence Act 
is to my mind clearly in the plaintiff’s 
favour. It enacts that “statements made 
by persons whose position or liability it 
is necessary to prove, as against any party 
to the suit, are admissions, if such state. 
ments would be relevant as against such 
persons in relation to such position or 
liability in a suit brought by or against 
them, and if they are made whilst the 
person making them occupies such position 
or is. subject to such liability.” It is ne- 
cessary in this suit to determine the liabi- 
lity of the Ist defendant to the Kovilagom 
in order to determine the rights of the 
plaintiff against defendants Nos. 2 to 4. 
The admission contained in Exhibit F was 
made by the Ist defendant while he was 
still subject to the liability to make good 
all amounts received by him on account 
of the Kovilagom and not properly spent 
by him on its behalf. I do not think it 
is necessary that a statement or admission 
by the Ist defendant to be admissible against 
defendants Nos. 2 to 4, should. have been 
made by him whilst his agency continued. 
I think the reason of the rule laid down . 
in section 19 as well as the words of 
the section will not justify such an inter- 
pretation. In Lysaght v. Walker (1) and 
Guardians, Abbeyleiz v. Guardians Sutcliffe(2), 

(1) (1881) 5 Bligh (ik. s.) 1; 5 Eng. Rep. 208; 2 
Dowl. & Cl. 211; 35 R. R. 1, 

(2) L. R. 26 Ir. Cas. 332. 
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cited by Mr. Anantakrishna Atyar for the 
respondent, the admissions, no doubt, were 
made at a time when the agency continued. 
But I do not think that that is necessary. 
The reason for making the admission of 
the agent admissible against his surety 
. would be equally applicable to a statement 
made by him while his liability for acts 
done by him as agent continues. The 
District Judge was, therefore, at liberty to 
-attach such weight, as seemed to him 
proper to Exhibit F. The weight to be 
attached to an admission made by the 
principal debtor ag against his surety must 
depend upon the circumstances of each 
case. In the judgment of the District Judge 
who first heard the appeal, reference was 
made to documents which show that defend- 
ants Nos. 2 to 4 took steps to get the 
accounts settled as between the plaintiff 
and the lst defendant. They actively inter- 
ested themselves in ascertaining the - 1st 
defendant’s liability, as it was important 
for them to do, There was also evidence 
that one or more of these defendants was 
actually present at the settlement. The Dis- 
trict Judge does not refer to these facts. It 
is not clear why he refers to letters written 
by the 2nd and 8rd defendants a year or two 
yoars after the acconnts were actually settled. 
I must say that the revised finding of the 
District Court is to my mind very ungatis- 
factory. The evidence adduced in the case is 
not referred to as a whole. At the same time, 
the learned Vakil for the appellants has not 
contended, the Exhibit F was prepared 
under circumstances which would impeach 
the value of the Ist defendant’s admission as 
one voluntarily made. It was, undoubtedly, 
his interest to diminish bis own liability as 
far as possible. There are apparently, there- 
fore, no reasons to suppose that Exhibit F 


was not arrived at after an honest examina- - 


tion of the accounts by the Kovilagom and 
by the Ist defendant. Apart from Exhibit 
F, the evidence for the Kovilagom is ex- 
tremely unsatisfactory. It did not produce 
the day book and the ledger which was sent 
up by the first defendant in the ordinary 
course of business, and the agents admit 
that the evidence produced before the Court 
would not lend strength to the admission of 
the agent in Exhibit F. I have hesitated 
much whether the appellants are not entitled 
to haye a second remand in order that the 
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District Judge may deal more fully with 
the evidence. I, therefore, invited the 
learned Vakil for the appellant to show that 
any particular entries in Exhibit F might 
be regarded as open to impeachment and to 
refer to any circumstances which would 
furnish satisfactory evidence that Exhibit F 
cannot be regarded as a correct account. I 
must say that I have not beensatisfied that 
he has succeeded in doing so. I feel that, 
while both the evidence and the finding in 
the case are unsatisfactory, it would serve 
no useful purpose to ask the District Judge 
to record a fresh finding, especially as it is 
not possible to say that Exhibit F was drawn 
up under suspicious circumstances, It 
was for the Judge to decide what weight 
should be attached to Exhibit F and from 
his judgment I conolude that, unless Exhibit 
F be shown to be incorrect by defendants 
Nos. 2 to 4, he would be prepared to act on 
it. I find no reasonable ground for suppos- 
ing that the defendants would ba able to 
perform that task. I feel that no other 
course is open to me in the circumstances than 
to accept the finding; and that the result of 
doing so must be to dismiss the second appeal 
with costs. 

Sapas:va Aryar, J.—I entirely agree with 
the judgment just now pronounced by my 
learned brother. Only I have not felt ag 
much hesitation ashe has felt before arriv- 
ing at the conclusion that we must accept 
the lower Court’s finding. In the order of 
remand itself, [ expressed my concurrence in 
passing that order principally with a view 
to ascertain whether the lower Court really 
intended to act upon Exhibit F as evidence 
against the defendants. 1 have no doubt 
that if is evidence as against defendants 
Nos. 2 and 3. Having been taken through 
the evidence, I have also come to the 
clear conclusion that the defendants Nos. 
1 to 3 did not mean to deny the correctness of 
the entries in this statement of account, 
Exhibit F. First defendant seems to have some 
claim against the 4th Rajah, Netutharmpalam, 
and bis anxiety evidently was that that 
amount should be credited in his (Ist defend. 
ant’s) favour and that he (lst defendant) 
should be made liable only for the balance 
after deducting from.the sum due under 
Exhibit F the amount which he claims ag 
owing to him from the 4th Rajah. The 
plaintiff's lst witness was cross-examined 
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by him (1st defendant) about Exhibit IV, 
andthe witness admitted that Hxhibit IV 
was in his handwriting. Neither the lst 
defendant nor defendants Nos. 2 and 3 seem 
to have cross-examined him as to whether 
the amount due by that 4th Rajah under 
Exhibit IV should be set off against the pre- 
sent claim. In re-examination, the plaintiff’s 
first witness says:— The account IV is the 
account between Netutharapad Thampuran 
and Ist defendant.” That answer clearly 
indicated that the amount due by the 4th 
Rajah to the Ist defendant had nothing 
to do with the Kovilagom. The plaintiff’s 2nd 
witness said in his examination-in-chief 
itself pointedly that “the amount due as 
per Exhibit IV need not be credited to 
Ist defendant by the Kovilagom.” I do 
not find any cross-examination directed by 
the defendants to this statement of the 
witness. Of course, the Ist defendant 
said (as the 8rd defence witness) that 
though he had not ingluded any of these 
accounts in the Massantam sent by him to 
the higher authorities, that amount ought to 
be credited in his favour at the settlement of 
accounts. This statement seems to me 
absolutely of no value, there being strong 
evidence which can be used not only against 
the Ist defendant, but also against the other 
defendants, showing that the Ist defendant 
really owed the money mentioned in Exhibit 
Vil and Exhibit F. On these grounds, T 
would also dismiss the second appeal with 
costs. 
Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Cru Revistox Petition No. 113 or 1912. 
May 6, 1913. 

Present:—Mr. Justice Hartnoll, Officiating 
Chief Judge, and Mr. Justice Young. 
KALI KUMAR SEN— APPLICANT 
versus 
N. N. BURJORJEE AND orpers— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 141, O. 
XXXII, rr. 2, 3, 5, 7, 15— Practice—Procedure—Suits 


in forma pauperis—Schedule of applicants property 


with its estimated value, x 
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Where a petition to be allowed to sue in forma 
pauperis is not accompanied by a schedule of the 
moveable and immoveable properties of the applicant 
together with the estimated value thereof, the appli- 
cation ought to be rejected under rule 5 of Order 
XXXIII, as being not framed in the manner pres- 
cribed by rule 2. 

Ia view of the express provisions of Order XXXITI, 
rule 5, section 141 cannot be held to apply in the case 
of pauper applications though they are a kind of 
miscellaneous proceedings. 

Mr. Palit, for the Applicant. 

Mr. Dantra, for the Respondents. 

JUDGMENT. 

HARTNOLL, Ofre. C.J.—On the 3rd January 
1912, applicant applied to be allowed to sue 
asa pauper. He gavethe names of four 
persons as defendants. No achedale of pro- 
perty belonging to him was annexed to his 
application, but he stated in it that he was 
not entitled to property worth Rs. 100 
besides his clothing and bedding and the 
property the subject-matter of the suit and 
that he was a pauper within the meaning 
of the explanation to rale l, Order XXXIII, 
of the Civil Procedure Code. In an affidavit 
attached, he also made a statement of the 
same nature. In verifying the application, 
he declared that “whatis stated in all the 
paragraphs of this plaint are true to my own 
knowledge.” The District Court did not 
reject the application under Order XXXIII, 
rule 5, but proceeded under Order X x XIII, 
rule 6. It was then discovered that the 
names of the defendants were not correctly 
given and on the 28th February an amended 
application was put in, giving the names 
of ten defendants. There was the same 
statement as to property contained init and 
the verification declared that ‘‘what is con- 
tained in all the paragraphs of this plaint are 
true to my information and belief.” The 
date is given as ‘this day of February 1912,” 
Notice was then issued to the other defend- 
ants under Order XX XIII, rule 6. On the 
L5th July 1912, the District Judge rejected 
the application as neither application was 
verified as required by Order VI, rule 15, 
and so they were not framed and presented as 
prescribed by rules 2 and 3 of Order XXXIII. 
The order was clearly passed under Order 
X XXIII rule 7, and should have been a re- 
fusal to allow tosue asa pauper. Against 
this order, this application in revision is 
made. At the hearing, Counsel for respond- 
ents pointed out that there was no schedule 
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of moveable and immoveablo property annex- 
ed as ‘required by Order XXXII, rule 2. 
The verification ‘of the first application 


dated the 3rd January was clearly defective 


as from the applicant’s statement he could 
not have known personally of his own know- 
ledge certain of. the facts stated in the ap- 
plication as he says that he was only born in 
the year 1892. The verification of the 
second application is not strictly in the 
form prescribed by Order VI, rale 15; but 
perhaps it may be held to comply substantial- 
ly with therule; but the further question 
arises as to whether the second application 
could legally be received in view of the 
stringent provisions of Order XX XIII, rule 
5, and the absence in Order XXXII of any 
provision allowing amendments and, conse- 
quently, whether orders should not have 
been passed on a ‘consideration of the first 
applisation only. But it does not seem 
necessary to decide this point as both ap- 
plications fajl to comply in another respect 
with the provisions of Order XXXIII, rule 
2. There is no schedule of the moveable or 
immoveable property belonging tothe ap- 
plicant with the estimated value thereof 
_annexed to either application and the state- 
ments as to applicant’s property, which I 
have referred to, cannot be said even to sub- 
stantially comply with the rule. Hence on 
the face of the application, the applicant is 
subject to the prohibition spectfied in Order 
XXXIII, rale-5 (a). Section 141 of the 
Code cannot be held to apply in view of the 
express provisions of Order X XXIII, rule 5. 

As for interference in revision, there are 
absolutely no grounds for doing so. 

I would, accordingly, reject the application 
with costs. A Oounsel’s fee of one gold 
mohur is allowed. 

Young, J.—I concur. 

Application rejected. 
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ALLAHABAD HIGH COURT. 
First Arrear No. 44 or 19138. 
May 15, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 


Musammat UMRAO BEGAM—PETITIONER — 


APPELLANT 
a versus 
AHMAD ALI KHAN AND anorazr— 
OPPOSITE Party—~—ResPONDENTS. 

Provincial Insolvency Act’ (III of 1907), ss. 24, 
36 —Transfer by Muhammadan insolvent to his wife 
in lieu of dower-debt—Transfer set aside by Receiver— 
Right of wife to prove her dower-debt. 

The Receiver of a Muhammadan insolvent got set: 
aside a transfer made by the insolvent in favour of 
his wife in lieu of her dower-debt amounting to 
Rs. 25,000. Subsequently, the wife of the insolvent 
applied to be entered in the schedule of the creditors 
in respect of her dower-debi: 

Held, that she could not prove that her dower was 
Rs. 25,000 but she could prove the true amount dug 
to her. h 

First appeal from an order of the District 
Judge of Aligarh, dated 29th November 
1912, 

Mr. Muhammad Ishaq Khan, for the Appel- 
lant, 

Messrs. J. N. Choudhri and S. 0. Ohoudhr?, 
for the Respondents. 


JUDGMENT.—The appellant is the wife 
of one Ahmad Ali, who has been adjudged an 
insolvent. Within two years of theapplication 
in the case, he had executed a deed of transfer 
in favour of his ‘wife ostensibly for a sum of 
Rs. 25,000 due to her as her dower-debt. The 
Receiver applied to have this transfer set 
aside and in course of that proceeding, it was 
held by the Court below, and by this Court on 
appeal, that the transfer was not one made in 
good faith and for consideration and that the 
dower-debt of Rs. 25,000 was not proved. The 
transfer was accordingly set aside. Tha 
wife has now applied to be entered in the 
schedule of creditors claiming a sum of 
Rs. 25,000 as her dower-debt. This has been 
contested by the Receiver. The Court 
below has held that it has been décided as 
between the parties that her dower-debt is 
not Rs. 25,000, and that she is not entitled 
to prove for any lesser sum. The applicant 
bas come here on appeal and it is urged 
that though it may have been finally decided 
between the parties that the dower-debé 
was not Rs. 25,000, it cannot debar her 
from proving that it was a lesser sum, 
After considering the finding in the previoug 
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proceediug, we think it is not open to the 
appellant to prove that her dower was 
Rs. 25,000, but she being the wife of the 
ingolvent, it is open to her to prove the true 
amount due to her. She may find some 
difficulty in proving, but she must have an 
opportunity of showing what is due to her. 
We allow the appeal, set aside the order of 
the Court below and direct that the District 
Judge do allow the appellant an opportunity 
of proving the amount actually due to her. 
Costs will abide the event. $ 
g Appeal allowed. 





LOWER BURMA CHIEF COURT. 
Sxconp Crvin Apreat No. 233 or 1911. 
April 3, 1918. 
Present:—Mr. Justice Parlett. 

MI NAFIZUNISSA alias MA ENDA~ 
DEFENDANT—A PPELLANT 


: VETEUS 
BODI RAHIMAN — PLAINTIFH — 


. RESPONDENT. 

Muhammadan Law—Restitution of conjugal rights— 
Divorce by wife—Breach of canditions of contract of 
marriage —Ill-treatment—Delegation of power of talak. 

A., a Muhammadan husband, contracted with his wife, 
B., aged 15 years, at the time of his marriage, not to 
abuse or assault her and alse contracted to stay with 
her in her parents’ house for three years after the 
marriage, giving her an option of divorce on breach of 
any of these conditions: 

Hald, (1) that as B. was only 15 at the time of mar- 
riage and at the end of three years she might still be 
under 18 and a minor, the condition of three years’ 
residence at her parents’ house was valid and recog- 
niavble by law; 

Ajazulla Ohowdhry v. Sakina Bi, 1 L. B. R. 851, re- 
ferred to. 

(2) that the condition not to assault her was a 
reasonable one and its repeated breach entitled her 
to avail herself of the power to divorce created by 
the contract; 

Hamidoolla v. Faizunnissa, BO, 327, relied upon. 

(3) that the option to divorce her husband need 
not be exercised at once or within a specified time 
and does not lapse because of her putting up with 
the husband’s ill-treatment for some time. 

Mr. A. B. Baners, for the Appellant. 

Mr. Bonneriz, for the Respondent. 

JGODGMENT.—The parties are Muham- 

~ madans and respondent sued appellant for 
restitution of conjugal rights. His suit was 
dismissed by the Township Court but decreed 
by the District Court. 

“It appears that they were married on 


~ 92nd June 1909, a written contract being 
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drawn up at that time providing, infer alia, 
that plaintiff should not use any indecent, 
reproachful or abusive language to appellant, 
should not assault or pain her in other ways, 
and should live with her at her father’s house 
for three years and afterwards at a place of 
her choice, and continuing:—~ 1f I violate 
any one of the aforesaid terms, then she will 
have full power to leave me for ever, to 
give three ¢alaks (irrevocable divorce) to 
herself and to take a second husband; I 
delegate my authority of divorce to her; 
at that time or afterwards whenever she 
will take another husband, I shall have no 
elaim upon her.” The plaint sets out that 
he lived in the appellant’s parents’ house till 
May 1910, when a separate house was built 
in which they lived until about the middle 
of October 1910, when appellant left and 
returned to her mother and declined to 
come back to plaintiff. It appears that 
appellant’s father is dead, but that her 
mother built the second house in the same 
compound as her, own house. The written 
statement sets ont that in the middle of 
October 1910, plaintiff beat the appellant 
and left the honse, and that she availed 
herself of the authority delegated to her 
in the marriage contract and pronounced 
three talaks to herself by reason of the 
conditions having been broken, among other 
ways, by plaintiff having abused and severely 
beaten and ill-treated her on several occasions 
and by his failure to live for three years in 
her parents’ house, The Township Court held 
that ill-treatment was proved, and also 
breach of the condition as to residence, and 
that appellant was justified in exercising the 
power of divorcing herself delegated to her 
by the contract entered into and that the 
marriage was, therefore, dissolved; the suit 
was accordingly dismissed. 

The main grounds of first appeal were that 
the condition as to residence was unreasonable 
and void; that the ill-treatment was not prov- 
ed; and that the divorce, if any, was invalid. 
The District Court held that the condition . 
as to residence was opposed to public policy 
and void, that the ill-treatment, if any, was 
trivial; and that as the power of divorce 
was not exercised immediately upon its being 
delegated, the delegation became of no effect 
and there was no valid divorce. On the 
first point, the District Court was influenced 
by the ruling of Tekatt Mon Mohini Jemadaj y. 
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Basanta Kumar Singh (1), which refers only 
to Hindu Law. In the judgment in that case, 
the learned Judges emphasize the funda- 
mental difference between marriages under 
Muhammadan and under Hindu Law; for 
whereas under the former, ib is entirely 
a contract, under the latter, though a contrast, 
it is also a sacrament, it is more religious 
than secular in character. Sir R. K. Wilson 
in his Digest of Anglo Muhammadan Law 
(4th Ed., p. 140) points this out and remarks 
that the above ruling is of little assistance in 
cases under Muhammadan Law. The note that 
learned author gives,in paragraph 55 of the 
above-mentioned work, is that a condition that 
the wife shall, though adult, be at liberty to live 
in the house of the parents is void; and, 
therefore, it certainly does nos cover a case 
like the present where the wife at the 
time of the marriage was under fifteen 
years of age. The case of Afazulla 
Ohowdury v. Sakina Bi (2) is, how- 
ever, directly in point, .and though 
yuoted tothe District Judge and binding 
upon him, he does” not appear to have 
considered it. That case expresely lays 
down that a written agreement such as that 
now in question is valid under Muhammadan 
Law; the condition was to remain in force 
for only three years, when the wife might 
still be under eighteen years of age and a 
minor. -b is, however, unnecessary to 
consider whether the plaintiff broke this 
condition as the appellant’s case is that a 
course of ill-treatment culminated in a severe 
assault upon her, after which she returned 
to her mother’s house, and that it was this 
treatment which-led her to exercise her 
power of pronouncing divorce. 


The District Judge considered the evidence 
of ill-treatment exaggerated, which I think 
it is, though not so mach so as he believed, 
nor do I agree with himin doubting its 
occurrence altogether. Plaintiff himself 
clearly lied, in that both in his plaint and in 
his evidence he stated he had built the house 
they lived in, whereas he had subsequently to 
admit that his mother-in law built it. But 
as regards the other witnesses, I am unable 
to see that they are shown to have perjared 
themselves. His witnesses speak to having 
visited him from time to time up to a short 


(1) 28 O. 751; 5 0. W. N. 673. 
(2) 1 L. B. R. 36. 4 
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period before they separated and finding 
them apparently on good terms: this may ba 
so, but it does not disprove that on several 
occasions he assaulted her, as the defenca 
evidence goes to show he did. Though some 
of that evidence may be exaggerated, that of 
Jumigrudin Moulvi, a school master and 
relative of plaintiff, is not so and may he 
safely accepted. He says that the girl's 
mother three or four times told him that 
plaintiff had assaulted her: a month before 
the final scene he was sent for, as he had 
assaulted her and found her weepirg and 
plaintiff admitted having struck her. On the 
last occasion, her mother came to call him 
again and on his way tothe house plaintiff 
himself met him and told him that he had 
struck his wife and his mother-in-law waa in 
consequence culling a meeting of elders at 
the house, It appears that several people 
assembled there and thongh plaintiff then 
denied the assault, appellant repeated that 
it had been committed and that he had 
often ill-treated her before and did not carry 
out the terms of the marriage contract, and 
she, therefore, gave herself the triple talak, 
whereupon plaintiff used some filthy abuse, 
I have no doubt that he did repeatidly 
assault her, and though not so severely as she 
tries to make out, it must be remembered 


. that at the time of the last assault she wad 


barely 16, and he a man of 26. No doubt, 
she at last could put up with it vo longer 
and on the next occasion determined to avail 
herself of the authority given her in the con- 
tract, and when it arose she sent her mother 
off at once to call the Monulviand other 
persons to witness the formality. Plaintiff 
seems to have bean alarmed and also gone for 
the Moulvi, perhaps hoping he would smooth 
matters over as he had done on previous 
occasions. “I consider the condition not to 
assault her was a reasonable one and its re. 
peated breach entitled her to divorce herself 
as she did [see Hamidoolla v. Fetz-un-nissa 
(3)]. 

The District Judge, however, considered 
that the power must be exercised as svon as 
conferred, without waiting for any breach of 
conditions, and, therefore, the delegation of 
power became of no effect. He does not 
quote anything for this. The text-books 
refer to an option being given to the wife 


(3) 8 C. 327, 
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which she must exercise, if at all, at once, 
or within a specified time, but they also 
show that the option may be made exercisable 
only on the happening of a certain event. 
This is referred to in the case of Badarunissa 
Bibi v. Nufeeutoollah (4), where the following 
quotation from Baillie, Chapter II, page 218, 
is given. ‘Repudiation is said to be suspend- 
ed on or attached to a condition, when it is 
combined with a condition and made contin- 
gent on its occurrence.” And again in Meer 
Ashruf Ali v. Meer Ashad Ali(5), it is said: — 
“A discretion to repudiate, when attached to a 
condition, need not{be limited to any particular 
period, but may be absolute as regards time.” 
For the appellant, reliance is placed on 
Ayatunnessa Beebee v. Karam Ali (6), where 
it was held that “When a power is given to 
a wife by the marriage contract to divorce 
herself on her husband marrying again, 
then, if her husband does marry again, 
she is not bound to exercise her option 
at the very first moment she hears the 
news. The injury done to her is a continu- 
ing one and it is reasonable that she should 
have a continuing right to exercise the power,” 
I cannot agree that the assaults were in the 
same sense a continuing injury, though they 
were a cumulative one. No doubt, she put 
up with them for a time till she saw there 


was no hope of improvement, and on the next - 


repetition of his ill-treatment, she exercised 
her power at once. Iam of opinion that the 
divorce she then pronounced was a valid 


. one, 


I reverse the decree of the Districl Court 
and restore that of the Township Court 
dismissing the suit, with costs in all Courts. 
Advocate’s fees in this Court two gold mohurs, 

- Decree reversed. 

(4) 7 B. L. R. 442; 15 W. R. 555. 3 


(5) 16 W. R. 260, 
(6) 1 Ind. Cas, 518; 36 0. 23; 12 C. W. N. 907. 


OALCUTTA HIGH COURT. 
Second Orvin Appear No. 1759 or 1910. 
June 30, 1913. 
Present:—Mr. Justice Chitty and 
Mr. Justice Teunon. j 
SARADINDRA NARAIN ROY—Derenvant 
No, 1—APPELLANT 
VETSUS 
BENODE BEHARY MAHTO AND OTEERS— 


PLAINTIFFS— RESPONDENTS. 

Chaukidari Chakran land— Village Chaukidari Act 
(VIB. C. of 1870), ss. 50, 58, 59, 60, 6L—Oommissioner’s 
order, whether final—Order, whether may be reviewed 
by second Commissioner, 

An order under section 61 of the Village Chauki- 
dari Act, 1870, made by a Commissioner appointed 
under section 58, is final and conclusive and cannot 
be reviewed by a second Commissioner subsequently 
appointed. The proceedings of the second Com- 
missioner would be ultra vires and contrary to law. 


Appeal from the decree of the District Judge 
of Birbhum, dated April 19th, 1910, affirming 
that of the Munsif of Dubrajpur, dated 
September 27th, 1909, 

Dr. Rash Behary Ghose, Babus Bipin Bihury 
Ghosh (Junior) and Bankim Ohandra Mukherjee 
for the Appellant. 

Babu Brojentra Nath Chatterjee, for the 
Respondents. 


JUDGMENT.—The suit out of which this 
2nd appeal arises relates to 7} bighas of land 
transferred to the zemindar, defendant-appel- 
lant, by Revenue Officers acting, it is said, 
under the provisions of sections 58 to 61 of 
the Village Chaukidari Act, 1870, (Bengal ` 
Act VI of 1870). It appears that in 
1900 a different plot of land, measuring 
some 6 bighas, was resumed by the Revenue 
Authorities as the chaukidart chakran land 
of this Mouza Bagkhala and was transferred 
to the zemindar. The zemindar sued for 
possession of that plot in 1905 and having 
succeeded in his suit he nextin 1907 pre- 
ferred an application to the Collector assert- 
ing that the proceedings of 1900 were vitiat- 
ed by fraud and praying that the true 
chaukidart chakran land should be correctly 
ascertained and madevover to him. Proceedings 
were accordingly taken in the Court of the 
Commissioner appointed under section 58 of 
the Act, and by an order made by that 
officer under section 61, the lands now in 
suit were determined’ on the 24th February | 
1908 to be the ckaukidari chakran lands of 
the village. By his order of the. 20th 
March 1908, made under section 50 of the Act, 
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the Collector accordingly transferred these 
lands to the zemindar. 

Onthe 25th February 1909, the plaintiff 
sued to recover possession on the ground that 
the lands were notin fact the chaukidari 
chakran lands of the village but formed part 
of the jote chok Bagkhala. 

The svit having been decreed in both the 
Courts below, the zemindar, defendant, appeals 
and his contention here is that by virtue of 
the provisions of section 61 of the Village 
Choukidari Act, 1870, the Commissioner’s 
order of the 24th February 1908 was final 
and conclusive. 


On the authority of an expression of opinion 
to be found in the case of Hiralal Mukerjee 
v. Premamoyee Debt (1) and ignoring the 
decision of this Court in the cases of Nobo 
Krista Mukerjee v. Secretary of State for 
India (2), Raja Narendra Lal Khan v. Jogi 
Hari (5) and Madhu Sudan Banerjee v. Girish 
Ohanira Ghose (4), the Courts below overruled 
this contention but here the answer of the 
respondent is that the determination of the 
chakran lands in 1900 was also by an order 
under section 61 made by a Commissioner 
appointed under section 58 and that this order 
was final and conclusive and could not be 
reviewed by a second Commissioner in 1908. 
The appellant contends that the transfer in 
1900 was made by a Collector in a summary 
manner and not after proceedings before a 
Commissioner appointed under section 58, 
Though in the judgments of the subordinate 
Courts in connection with the proceadings in 
1900, there were references to a Commissioner 
appointed under section 58 of the Act, we 
found it necessary to remand the case for 
clear findings of fact on the questions raised. 
The findings have been returned and itis now 
clear thatthe proceedings in 1900 were before 
one Harrish Chandra Bannerjee, who had 
been appointed a Commissioner under sec- 
tion 58° of the Act by a Government Notifi- 
cation dated the 26th Jung 1899. It is 
true that no order under section 61 has been 
produced but that is sufficiently explained by 
the fact that all the papers relating to the 
chaukidart ohakran lands of this village and 
to the proceedings of 1900 have been destroy- 


(1) 2 0. L. J. 806. 
(2) 11 C., 682. 

(3) 20. L. J. 107. 
(4) 20. L. J. 302, 
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ed. That the Commissioner, Babu Harrish 
Chandra Mukherjee, made an order under 
section 61 is clear from the references to such 
an order in Exhibit IX, the order-sheet in 
the proceedings taken in 1907-08, see more 
particularly the orders numbered 10, 16 and 
18. In order No. 16, the second Commissioner 
distinctly refers to his predecessor’s order and 
professes to review ib. 

The proceedings in 1900 having been before 
a Commissioner appointed ander section 58 
of the Act and the Commissioner having 
made an order under section 61, we may safely 
presume that he acted in accordance with law 
and in his order set out the lands he had 
determined to be the chaukidari chakran 
lands and the boundaries thereof. In making 
this presumption, we are fortified by the 
references in Exhibit IK tothe “old sanad,” by 
the fact that in 1905 the zemindar, appellant, 
sued to recover possession of specified lands, 
and by the fact that his application to the 
Collector in 1907 wasone for rectification of 
boundaries. The order made in 1900 being 
final and conclusive, we are clearly of opinion 
that the said order could not be reviewed by 
a second Commissioner in 1908 and that the 
proceedings of the second Commissioner, in 
determining the lands nowin suit to be the 
chaukidart chakran lands of this village 
Bagkhala, were ultra vires and contrary to law. 

It may be that, as heldin the case of 
Nabo Krista Mukherjee v. Secretary of State 
for India (2), an order under section 61 may 


- be set aside on proof of frand or of non-com- 


pliance with the provisions of the law, but 
such proceedings, we are of opinion, 
must be taken in the Civil Courts and in the 
present case the findings indicate that fraud, 
if fraud there were, was in connection with 
the 2nd determination and not with the 
first. 

This appeal is, accordingly, dismissed with 
costs, three gold mohurs, in all. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civit Aresar No. 24 of 1912, 
May 29, 1913. 

Present: —~Mr. Lindsay, A.J. O. 
BATJ NATH SINGH~— Prarrrire— 
APPELLANT 
vPTSUS 
MAHABIR S.NGH—Daerenpant— 


RESPONDENT. 

Oudh Laws Act (XVIII of 1876), s. 9—Khata, whe- 
ther sub-division af tenure—Revenue, separate amount 
of, on each khata not being shown in village papers, 
effect of —Pre-emption. 

A village was divided into two thoks of two pattis 
each. One of the pattis was further sub-divided into 
89 khatas, originally representing the separate shares 
of 39 co-sharers. Each khata, being a definite frac- 
tional share of the entire patti, consisted of a definitely 
assigned area, but the separate amount of revenue, for 
which each khata was liable, was not recorded in the 
village papers. 


The khata in suit belonged partly to the vendors and 
partly to the pre-emptor, and this was the ground upon 
which the latter claimed pre-emption against the 
vendee, who, though more nearly related, than the 
pre-emptor, to the vendors, was simply the owner of 
another of the khatas. Tho defence was that the 
bhata did not constitute a sub-division of a tenure in 
the sense in which that expression is used in section 
9 of the Oudh Laws Act: 

Held, that the khata was such a sub-division, be- 
catise the distribution of revenue is not essential in 
order to constitute the division a sub-division of a 
tenure. 

Raja Tasadduq Rasul Khan v, Janki Saran, 9 O. O. 
211, referred to. 


Appeal against an order of the Subordinate 
Judge, Rai Bareli, dated 24th November 1911, 
reversing that of the Munsif, Rai Bareli, 
dated 16th September 1911. 


Pandit Gokaran Nath Misra, holding brief 
of Mr. Zehur Ahmad, for the Appellant. 


Mr. Ali Mohamed, holding brief of Mr. 
Wazir Hasan, for the Respondent. 


JUDGMENT.—Tbis is a second appeal in 
a pre-emption case and the short point for 
decision is, whether or not a certain area of 
the village Medhauna, which is described as 
khata No. 5 in pitti Baijaath Singh, is or is 
not a sub-division of a tenure in the sense in 
which that expression is used in section 9 
of the Oudh Laws Act (Act X VIII of 1876), 
lt appears that the village Medhauna is 
divided into two thoks, each of the thokes 
being divided into two pattis, one of these 
pavizs, the one with which we have to deal in 
this case, is patti Baijnath Singh called after 
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tie plaintiff in the case. The patwari’s 
evidence shows that this patti Baijnath 
Singh jis further sub divided into 39 khatas, 
these khatas represented originally the 
Separate shares of 39 co-sharers in the patti. 
The land in respect of whieh the claim for 
pre-emption is made is situated in khata No. 5. 
This khata originally belonged to the defend- 
ants Nos. 2 and 3. The plaintiff, Baijinath 
Singh, who is the owner of khatas Nos. 4 and 
7, has acquired by purchase an area of some 
5 bighas odd in khata No. 5 and this was 
the state of things at the time of the sale in 
respect of which the pre emption is claimed. 
The defendants Nos. Z and 3 sold the rest 
of khata No. 5 to the defendant No. 1, 
Mahabir Singb, who is the ‘owner of the 
khata No. 22. It is admitted that Mahabir 
is a nearer relation of the vendors than the 
plaintiff, Baijnath Singh, but Baijnath 
Singh claimed preference on the ground 
that he was a co-sharer with the vendors in 
khata No. 5 whilo the purchaser was not. 
The defence was that khata No. 5 did not 
constitute a sub-division of the tenure and 
that, therefore, the purchaser was entitled to 
retain the property by reason of his nearer 
relationship to the vendors. The first Court 
found in favour of the plaintiff, The lower 
Appellate Oourt set aside the decree and 
found for the defendant and dismissed the 
suit. The point which I have to determine 
is whether or not khata No. 5 is a suh- 
division of a tenure. I have been referred 
to various rulings of this Court but none of 
them appears to me to afford much assist- 
ance in the decision of this question, 
Taking the word sub-division in its natural 
and literal sense, I find it difficult to under- 
stand how Khata No. 5 can be described 
otherwise than as a sub-division. It certainly 
appears to mə to beso. The patwari’s evi- 
dence makes it clear that a division of pati 
Baijnath Singh has been effected among 
the 39 co-sharers who were the joint 
owners. A definite area is assigned to each 
khata and each of the areas is described as 
being a definite fractional share of the entire 
patti made up of 20 biswas. There is 
nothing in the village papers to show the 
separate amount of revenue for which the area 
included in these khatas is liable, but 1 do not 
understand this distribution of revenue to 
be essential in order to constitute the division 
a sub-division of a tenure. It is true tha 
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in Raja Tasadduq Rasul Khan v. Janki Saran 
(1), in which the Court had to deal with 
four divisions of a village which were called 
tarafs, some point was made of the fact that 
the revenue of each’ of the tarofs was 
definitely recorded in the khewat, I do not 
think, however, that this can be the criterion 
for we must, I think, interpret the word 
sub-division in section 9 of the Act in the 
same sense which it bears in section 8 
and obviously no question of division of 
revenue could arise in cases coming under 
this latter section; and at any rate, although 
there is no record in the khewat of the 
amount of revenue for which each area is 
liable, it is clear that given the whole 
revenue of the patti, it is easy to calculate 
out what share of the revenue is payable 
by the owners of each of the «hatas. The 
learned Counsel for the respondent has 
pointed to the fact that the 39 khatas now 
do not represent the separate shares of 39 
co-sharers. It appears that since the time 
of the division, various co-sharers have 
acquired interest in other khatas than their 
own, This does nob seem to me to affect the 
question. I think the proper way to look 
at the matter is this. The whole notion 
underlying the right of pre-emption is that 
where there are co-owners of a definite 
portion of a village, any of them is entitled 
to exclude outsiders by having aright to 
acjuire any portion of the division in which 
he is an owner to the exclusion of other 
persons who are not co-owners in that 
particular division. If we apply that prin- 
ciple to the present case, we find that the 
plaintiff and the vendors in this case were 
the two persons who owned khata No. 5 
‘between them and this being so I see no 
reason why when the vendors wish to get 
rid of their interest in the khata, the plain- 
tiff who is already a co-owner with them 
should not have preference over the pur- 
chaser who admittedly has no interest in 
this khata. I think the decision of the first 
Court was-right. I allow this appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the Oourt 
of first instance. The appellant will have 
his costs both here and in the Court below. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seconp Cryin APPBAL No. 1543 or 1912. 
June 27, 1913. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
NANHE—-PLAINTIFF— APPELLANT 
versus 
MANGAT RAT AND OTAERS— DEFENDANTS — 

RESPONDENTS, 

Limitation Act (IX of 1908), 8. 5—Appeal filed « bes 
yond time—Review—Appeal—Hffect of granting ap- 
plication for review. 

An appeal was filed beyond time with the alloge- 
tion that the delay had been caused by reason of the 
fact that the appellant had been prosecuting an ap» 
plication for review and that he had filed his appeal 
within a reasonable time after the lower Oourt’s 
order on that application. Is was by no means clear 
whether the lower Court had granted the review and 
re-heard the case or whether it had rejected the ap- 
plication for review and it was difficult to see from 
which decision of the lower Court the appeal shoul! 
be made: š 

Held, that it was a fit case in which a disoretion 
under section 5 of the Limitation Act could be exer- 
cised in favour of the appellant and the appeal ad- 
mitted out of time. 

There are three distinot stages through which au 
application for review has to pass. 

Vadilal v. Fulchand, 30 B. 56; 7 Bom, L. R, 664, re- 
ferred to. 

Ifthe application for review is granted in the 
second stage, the decree already passed is set aside 
and the case is re-heard and a fresh judgment and'a 
deoree are passed and from the latter an appeal lies. 

If the application is rejected, the original decrea 
still subsists and an appeal lies from it. 

Second appeal trom the decision of the 
District Judge of Meerut, dated 10th May 
1912. : “, 

Mr. Ahmed Kareem, for the Appellant: f 

Mr. Nehalchand (for Mr. “Ohaudhri) and 
Mr. Sarat Ohander Chaudhri, for the Respond- 
ent. 

JUDGMENT.—This ‘appeal ‘arises ont of 
a suit for possession of a half share iù a 
house. The plaintiff's case was ‘that he 
and one Chote were’ own brothers and 
nephews of one Rahim Baksh, who ‘wag the 
owner of the house. “The whole house 
had been attached and sold in execution of 
decrees against Chote. One defence was that 
Ghote was the son of Rahim Baksh and that 
the plaintiff was his cousin and not his 
brother. The next defence was that Chote 
had been in adverse possession of this pro- 
perty as against the plaintiff for considerably 
over 12 years. The lower Appellate Court 
held on both points in favour of the defendant 
and dismissed the swit on the 10th of May 
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1919, On the 17th of June 1912, 
plaintiff applied for review. Notice was 
issued to the ober side. The learned 
- District Judge, after hearing fresh evidence 
and the parties on the merits, admitted tbat 
his finding in regard to the relationship was 
wrong but concluded that his finding as to 
adverse possession was correct, and on the 
23rd of September 1912, rejected the applica- 
tion for review. 

The present appeal was filed on the 22o0d 
of November 1912 as against the decree of 
the 10th of May 1912. 

A preliminary objection is taken, that the 
appeal is barred by time. The Court is 
asked to admit the appeal out of time under 
the powers granted by section 5 of the Limita- 
tion Act, on the ground that the appellant 
had good cause for applying for review, 
and that he has filed his »ppeal in this Court 
within a reasonable time after the Judge’s 
order on that application. Jt appears that he 
applied onthe 24th of September 1912 for copy 
of the Judge’s order and received it on the 
20th of October. It then took him practically 
a month to get the necessary legal advice and 
prepare the appeal. It is also pointed out 
that considerable doubt arose as to the 
effect of the action taken by the learned 
District Judge in the matter of the review. 
It was by no means clear whether he had 
granted the review, and re-heard the case, or 
whether he had rejected the application for 
review, and it was difficult tosee from which 
decision of the learned District Judge the 
appeal should be made, In the circumstances 
of this particular case, we think that we 
shotld exercise otr discretion in favour of 
the appellant snd admit the appeal out of 
time. 

It is next urged on behalf of the respond- 
ent that an appeal should have been prefer- 
red notfrom the decree of the 10th of May 
1912 but from the decree of the 23rd of 
September 1912 that the learned Judge 
appears to. have granted the application 
for review and gone into the merits of the 
caso and his judgment of the -23rd of 
September 1912 should have been followed by 
a decree dismissing the appeal. As a matter 
of fact, the formal order of that date which has 
been drawn up is a formal order rejecting the 
application for review. There is no order 
on the record anywhere, by the District Judge 

‘granting the application of the 17th of June 


the 
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1912, The lower Appellate Court does not 
appear to quite understand the three distinct 
atages through which an application for review 
has to pass and we would call attention to - 
the decision in Vadilal v. Fulchand(1). In the 
case before us, the matter arrived at the 
second stage in which to some extent the 
hearing may involve an investigation of the 
merits, though not to the extent to which the 
lower Oourt proceeded. It was not at this 
stage called upon to admit the fresh evidence 
and come to findings upon the issues involved 
in the case. This should be done only after 
the application has been granted. The result 
of granting such an application in the’ 
second stage is that the decree already 
passed is set aside and the case is re-heard and 
a fresh judgment and decree are passed and 
from the latter an appeal lies. In the case 
before us, though the Court may bave gone 
further into the merits than was necessary, it 
passed a clear and distinct order rejecting the 
application for review and, therefore, the first 
decree of the 10ch of May 1912 still stands 
asit has not been set aside. 

In regard to the merits of the case, it is 
quite clear that the appeal i is concluded by 
the lower Court's finding of fact that Chote 
had been more than twelve years in adverse 
proprietary possession of the property and 
had been dealing with it as his own, On the: 
merits, therefore, the appel fails and we dis- 
miss it with costs including in this Court 
fees on the higher scale. 


Appeai dismissed. 
(1) 30 B. 56; 7 Bom. L. R. 664. 





OUDH JUDICIAL COME SS HO NB 
COURT. 
Seconp Civin Apegan No. 112 or 1911. 
May 5, 1913. . 

Present:—Mr. Kanhaiya Lal, A. J. O. 
Khan Bahadur Satyad BUNIYAD HUSSAIN 
—— PLAINTIFF—~APPELLANT 
versus 
MUNESHAR SINGH AND oraers— 
DEFENDANTS — RESPONDENTS. 

Mortgage—Hypothecation of some more property 
to safeguarl mortgagee’s interesi—Mortgagee given 
right to take possession of hypothecated property 
on occurrence of certain contingenctes-—-Possession 
taken by mortgagee on occurrence of one contingency 
Mortgagor entitled to get back possession of hypothecated 
property on satisfying that contingency and subject to 
mortyagee’s right on occurrence of other contingenciea—~ 
Document, construction of. 
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BUNIYAD HUSSAIN t. MUNESHAR SINGH. 
A. mortgaged certain property and delivered 


its possession to the mortgagee, B. Subse- 
quently, 4. executed an agreement in Bs 
favour, hypothecating certain other property 


to safeguard 8’s interest in case of certain 
specified contingencies - occurring in respect of the 
previous mortgage, and giving B. the right of 
bringing the hypothecated property to sale or of 
obtaining its possession in case any of the contingen- 
cies occurred. The agreement did not contain an 
unconditional covenant to tack on the hypotheca‘ed 
property to the previous mortgage. 

One of the contingencies occurred and B, 
took possession of the hypothecated property. 
The plaintiff, as a representative-in-interest of one 
of the éxecutants of the agreement, offered to 
make good the loss thus incurred by B. and 
claimed to recover possession of the hypothecated 
property: 

Hetd, (1)that the plaintiff was entitled to possession 
of the hypothecated property subject to the general 
right of the mortgagee to enforce the agreement in 
case any other contingency mentioned in the agree- 
ment came into existence; 

(2) that the intention of the parties to the 
agreement was that on the happening of any of the 
contingencies therein mentioned, which would neces- 
sarily-involvea loss of a portion of the property 
originally mortgaged, the mortgagees would have 
aright to enforce the security specified in the agree- 
ment. 

Appeal against an order of the District 
Judge of Fyzabad, dated 23th January 1911, 
modifying that of tae Sub-Judge, Barabanki, 
dated 21st November 1910. 

Mr. Samiulla Beg, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—The question for considera» 
tion in this appeal is whether the plaintiff- 
appellant is entitled to recover possession of 
the disputed property on payment of Rs. 1,038 
to defendants Nos. 4, 5 and 6 on account of 
the money secured to them by the agreement 
of the 29th May 1903 irrespective of the 
earlier mortgage-deed executed in their 
favour by Ajudhia Bakhsh Singh and 
Musammat Sukhdei on the 26th January 1903. 
The plaintiff is the representative-in-interest 
of Ajudhia Bakhsh Singh in the property 
comprised in the agreement of the 29th May. 
1903 but he has no concern with the property 


mortgaged by Ajudhia Bakhsh Singh and . 


Musammat Sukhdei in the earlier mortgage of 
the 26th January 1903. Defendant No. 4 
died during the pendency of the appeal and 
the names of his sons were substituted in 
his place. Defendant No. 5 also died while 
the appeal was pending and the names of his 
sons were similarly substituted in his stead, 

The learned District Judge found that the 
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. plaintiff could not get possession over the 


property in dispute without the payment of 
Rs. 1,038 due on the agreement of the 26th 
May 1908, wherein the property claimed 
by him was hypothecated and of the mort- 
gage money due by Ajudhia Bakhsh Singh 
and Musammat Sukhdei onthe mortgage- 
deed of the 26th Jannary 1903. 


There is nothing, however, in the agree- 
ment of the 29th May 1903, to show that 
the property therein specified was hypothe- 
cated, unconditionally, for the money secured 
by the mortgage of the 26th January 1903, 
whereby the mortgagees were given possession 
over the ancestral property belonging to the 
mortgagors in certain other villages. In 
the agreement of the 29th May 1903, the 
mortgagors expressed an apprehension that 
in consequence of the intervention of some 
claimant or other unforeseen cause the vil- 
lages mortgaged may go out of the posses- 
sion of the mortgagees that they may have 
to pay more money than was left with them 
to redeem the property from the prior 
incumbrances, or that mortgaged property 
may otherwise be sold by auction and pass 
out of the hands of the mortgagees. They, 
therefore, agreed to safeguard the interests 
of the mortgagees by hypothecating the 
property specified in the agreement in lieu 
of the shares (bclewaz nikal jane hisas ke) 
that may pass out of the hands of the 
mortgagees and giving the mortgagees 
aright to bring the said property to sale 
or to obtain possession thereof instead. The 
agreement further provided that the execut- 
ants would pay any money that the mort- 
gagees may have to pay on account of tha 
prior incumbrances in excess of the money 
left with them for purpose atthe time of the 
redemption of the earlier mortgage, and that 
until payment was so made in accordance 
with the terms of that mortgage, they would 
have no right to redeem the property speci- 
fied in the agreement, 

The mortgagees were thus given a right 
to bring the property mortgaged by the 
agreement of the 29th May 1903 to sale 
or to obtain possession ofthe same in lieu 


‘of any portion of the property, previously 


mortgaged to them, going out of their 
possession under any of the contingencies 
therein specified. The first and third 
contingencies have not yet occurred, and 
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in regard to the second, the plaintiff offers to 
pay the sum of Rs. 1,038, which the covteat. 
ing defendants had to pay, to the prior 
mortgagees over and above the sum left with 
them for the satisfaction of the prior 
incumbrances. The intention of the parties 
to the above agreement was that on the 
happening of any of the contingencies therein 
mentioned, which would necessarily involve 
a loss of a portion of the property originally 
mortgaged, the mortgagees would have 
a right to enforce the security specified in the 
agreement. The plaintiff in this case pre- 
vents the accrual of any loss to the mortgagees 
by the happening of the second contingency 
by offering to pay the excess money, which 
the contesting defendants had to pay ‘to the 
prior mortgagees and there is no reason 
why he should not be allowed to obtain 
possession over the property specified in 
the agreement subject to the general 
rights of the mortgagees to enforce that 
agreement in case any other contingency 
of the kind mentioned therein comes into 
existence. The agreement does not contain 
an unconditional covenant to tack on the 
property specified therein to the mortgage 
of the 26th January 1903. The conditions 
laid down therein regarding redemption 
of the disputed property are subject to the 
other general conditions specified in the 
earlier part of the agreement, and the 
plaintiff is, therefore, entitled to obtain 
possession over the said property subject 
to the rights of the mortgagees to enforce 
the above agreement whenever the contin- 
gencies referred to therein come into existence. 
It is unnecessary, under the circumstances, 
to require the plaintif to redeem the 
earlier mortgage of the 26th January 1903. 
The appeal is, therefore, allowed and 
the plaintiff’s claim decreed for possession 
ofthe property in dispute subject to the 
payment of Rs. 1,038 by him to Gorakhdin, 
Sheohalak and Ram Sarup or their represen- 
tatives-in-interest and to the right of the 
latter to enforce the security provided by the 
agreement of the 29th May 1903 when- 
ever the contingencies specified therein 
occur. The parties will, under the circum- 
stance:, bear their own costs in this Court. 
Appeal allowed, 
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CALCUTTA HIGH COURT. 
Seconp Civiu Apprats Nos, 1353 ox 1907 
and 628 oF 1908. 

July 3, 1913. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 
Babu GOLAP CHAND— DEFENDANT — 
APPELLANT 
VETSUS 


Maharani JANKI KUAR or BETTIAH— 
PLAINTIFF — RESPONDENT. 

Nimak Sayar Mehal—Permanent Settlement—Settle. 
ment of zemindari and Nimak Sayar Mehal of village 
with diferent persons—Right of proprietor of Nimak 
Bayar Mehal. 

At the Permanent Settlement, the zemindari in a 
certain village was settled with the defendant and 
the Nimak Sayar Mehal was settled with the plaintiff 
who claimed the right to collect nitrous earth in the 
village in order to extract therefrom the saltpetre that 
it yielded. The defendant contended that the plaintiff 
could claim the right to collect revenue if saltpetre 
happened to be manufactured, and nothing more: | 

Held, that the assessment on the Nimak Sayar 
Mohal showed that the mehal was of considerable 
value and that what passed under the Settlement of 
the Nimak Sayar Mehal could not have been of the pre- 
carious character suggested on behalf of the defend- 
ant; that the plaintiff was entitled to enter on the 
land of the village and exercise thereon in a reason. 
able manner the rights vested in her under the grant, 
that is, to exercise an exclusive right to dig for salt- 
petre but so that this be done with as little incon- 
venience and prejudice as possible to the defendant 
as the owner of the village, and that the ground be 
made and left as commodious to the defendant as it 
was before; and that an injunction should issue regs 
training the defendant from interference with the 
reasonable exercise of this right, 


Appeal from the decree of the Sub-Judge of 
Mozafferpur, dated March 27th, 1907, affirming 
that of the Munsif of that place, dated January 
27th, 1906. < 

Babu Golap Ohandra Sarkar and Dr. 
Dwarkanath Mitra, for the Appellant in No. 
1353 and Respondent in No. 628. 


Dr. Kash Behary Ghose, Babas Ram Oharan 
Mitra and Munindra Nath Banerjee, for the 
Respondent in No. 1353 and Babus Ram Oharan 
Mitra and Munindra Nath Banerjee, for the 
Appellant in No. 628. 


JODGMENT.—The subject of this liti- 
gation is the Nimak Sayer Mehal of Sarkar 
Champaran, to which the | plaintiff, the 
present owner of the Bottia Rai, claims to 
be entitled. The defendant is the zemindar 
of the village Manpura, within the limits 
of which the plaintiff claims to exercise the 
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rights that, in her view, appertain to and 
substantially constitute her mehal. The 
plaintiff’s claim has been embarrassed by the 
unhappy language in which her plaint was 
originally framed, for, as expressed, it 
claims the affirmation of a monopoly. But 
notwithstanding this, thesubstantial meaning 
of the document is fairly evident, though 
it might, possibly, be misunderstood. We 
have accordingly allowed an amendment so 
that the plaintifi’s claim might be formulat- 
ed in happier and more- precise language. 
It is a mistake to suppose that the plainte 
iff seeks a monopoly: all she really asks is 
the affirmation and protection of an exclu- 
sive right in accordance with the mode in 
which it has been exercised by her and her 
predecessors for generations. The plaintiff 
asserts, and it is the fact, that this mehal 
was settled with a predecessor-in-title at the 
time of the Permanent Settlement. The 
defendant alleges, and it is also the fact, 
that the zemzndart in the village Manpura, 
over which the plaintiff claims these rights, 
was also settled at the Permanent Settlement. 


The rights claimed by the plaintiff are to 


collect either herself or by those claiming ` 


under her nitrous earth throughout an 
extensive area, which includes village 
Manpura, in order to extract therefrom the 
saltpetre that it yields. The mode of 
operation is described in MHarington’s 
Analysis, Vol. III, and Sir William Hunter’s 
Statistical Accounts of Bengal, Vol. XIII. No 
separate or further right to this earth is 
claimed. The defendant maintains that this 
would be inconsistent with his zemindarz 
rights and’cannot be upheld. All that the 
plaintiff can claim, according to him, is the 
right to collect revenue, if saltpetre happens 
to be manufactured, a possibility of which he 
claims to be the sole arbiter and nothing 
more. As authority for this view, The Go- 
vernment of Bengal v. Nawab Jafur Hossein 
Khan (1) has been cited to us, and, no doubt, 
it was said of the Nimak Sayar Mehal there 
“in question that it was revenue. If by that 
is meant that every’ Nimak Sayar Mehal 
is a right to collect revenue, if any chanced 
to be earned, and nothing more, then we 
should, of course, follow the decision without 
question. But thet is not how we read the 


(1) 5 M. L A. 467; 18 Eng, Bep. 972, 
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decision and we think this case must be 
- determined on its own circumstances. 


When considering the effect of a Per- 
manent Settlement, the first matter to be 
determined is what were the assets of the 
estate, then settled, and here we have to 
consider what were the assets of the two 
estates, the zemindari and the Nimak Sayar 
Mehal. It is very necessary not to be 
influenced by the doctrines of English real 
property law, with its maxim cujus est 
solum, ejus est usque ad celum. On the 
settlement of estates in Behar, interests 
could be moulded in disregard of this maxim. 
Thus in the well-known case of the 
Aurungs of Beerbhoom, Gooroo Pershad Bose 
v. Bisnoochurn Heyra (2), there was a separa- 
tion of the Aurungs and the surface of the 
soil, and there were two separate estates, 
the zemindart and the Loha Mehal. Soagain 
in Byjnauth Mujmoodar v. Deen Dyal Gooput 
(8), there was a similar separation of the 
zemindari and the bunkur, of the soil and 
the trees, Woe start here with the fact that 
there was a settlement of the zemindari 
and a separate settlement of the Nimak 
Sayar Mehal, and further that the assess- 
ment on it shows that the Mehal was of 
considerable value. What passed under 
this settlement cannot have been of the 
precarious character suggested on behalf 
of the dofendant, for it was argued that 
the plaintiff had no right to come on to 
the land except by the leave and license 
of the defendant, much less to authorise 
others to utilize the nitrous soil for the 
collection of saltpetre. The plaintiff in that 
case would be in a sorry plight: she is 
under an obligation to pay a considerable 
revenue to the Government in respect of 
the mehal, but would have no right, except 
on sufferance, to make the mehal a source 
of profit for the discharge of that re- 
venue. This appears to us to be 
an untenable position that is taken up 
by the defendant, a recent purchaser of 
the zemindar?. It is an innovation which 
has originated with him and offends the 
principle that a grant carries with it the 
mears reasonably necessary for its enjoyment. 
Ouicunque aliquis quid concedit concedere 


(2) 1 Sel. Rep. 451. 
(3) 2 Sel. Rep. 133. 
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videlur et id, sine quo res ipsa esse non 
potuit. Both the litigants claim under the 
same grantor and date from the Permanent 
Settlement, both grants must have been 
intended to be effective; and yet, if the 
defendant’s view be right, the grant of the 
mehal would have been deceptive andin a 
large measure futile, The answer to his 
contention is that the Nimak Sayar Mehal 
was no part of the assets of the zeminait. 
It ia interesting to note that even in 
Evgland, a separate right in respect of salt- 
petre has been resognized. It was held in 
the case of Prerogutive of Saltpetre (4), that 
the King had a prerogative entitling him 
to enter into any man’s land and dig 
saltpetre for making gunpowder. In Bacon’s 
Abridgement, Vol. VI, page 416, the result 
of the case is summarised as follows: — "My 
: Lord Coke observed:—(1l). That it must 
be done with as much conveniency and 
as little to the prejudice of the owner of 
the ground as possible and consequently 
that the digging in a man’s house, barn, 
outhouse ete., or weakening the walle of 
any such house etc., was unlawful: (2) 
That the soil or ground must be made and 
left as commodious to the owner as it was 
before: (3) That it was in the nature of a 
purveyance and anincident inseparable to 
the Crown and could not be granted or 
demised over to another: (4) That the 
owner of the land could not be restrained 
from digging and making saltpetre; the 
King not having an interest in it as he 
had in gold and silver in the land of the 
subject.” 

The 8rd and 4th of these observations 
afford no guide in this case forthe right 
to dig saltpetre has been made a separate 
estate, as could lawfully be done, and is 
not an asset of the zemindart estate. The 
Ist and 2nd observations are instructive as 
illustrating what appeared to eminent Judges 
to be a reasonable mode of exercising the 
right. 

But it is still more instructive to turn to 
the judgment itself where matters are 
discussed in more detail, and the points 
there indicated were resolved by them all 
unu voce. Thus ib was resolved that the 
King “may dig for saltpetre for this that the 
ministers of the King who dig for saltpetre 


(4) (1607) 12 Go. 12. 
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are bound toleave the inheritance of the 
subject in so good a plight as they found 
it”. 

Farther it was resolved:—‘‘The ministers 
of the King cannot undermine, weaken or 
impair auy of the walls or foundations of any 
houses, be they mansion houses or outhouses 
or barns, stables, dovehouses, mills or any 
other buildings; and they cannot dig in the 
floor of my mansion house which serves for 
the habitation of man; for this that my house 
is the safest place for my refuge, safety and 
comfort and of all my family as well in 
sickness as in health, and it ismy defenca 
in the night and in the day against felons, 
misdoers, and harmfal animals; and it is 
very necessary for the weal public, that 
the habitation of subjects be preserved and 
maintained.” Later it is said:—‘‘Also the 
ministers of the King cannot dig the floor 
of any barn employed for the safe custody 
of any corn, hay etc., of the owner for that 
the floor of a barn cannot ba made dry and 
serviceable again in a long time: but they 
may dig in the floors of stables and ox-houses 
so that there be sufficient room left for the 
horses and other cattle of the owner: and so 
that they repair it in convenient time in so 
good plight asit was before; also they may 
dig in the floors and cellars of vaults so that 
thera be sufficient room for the necessaries 
of the owner; and so that the wine, beer and 
other necessary provisions of the owner be 
not removed or in any sort impaired, And 
they may dig any mud walls which are not 
the walls of any mansion house so that order 
be taken that the mansion house he well 
defended as it was before; and so they may 
dig it in the ruins and decays of any house or 
buildings which are not preserved for the 
necessary habitation of men. They ought to 
make the places in which they dig so well 
and commodious to the owner as they were 
before. They ought to work in the possession 
of the subject but betwixt sun-rising and 
setting; so that the owner may make fast the 
door of his house and put it iu defence against 
misdoers..,............Lhey ought not to place 
or fix any furnace, vessels, or other necessa 
ries in any house or building of the subject 
without his consent, or so near any mansion- 
house, as by it it may receive prejudica or 
disquiet. They ought not to continue in 
one place over a convenient time, nor, to 
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return again to thesame place before con- 
venient time (which is long time) be pass- 
ed”. 

I have cited at length from this interesting 
judgment, not becanse it _is in any sense 
conclusive of this case, hut because it 
presents a fair picture of what would bea 
reasonable user under the right to dig and 
take saltpetre in the ground of another, 
though it is obvious, in some respects, it 
speaks of matters which are foreign to the 
conditions of this country. It is also 
interesting to note that after this case had 
been decided in 1607, to facilitate operations 
by saltpetremen, King Charles I forbade 
paving or bricking of dovehouses or stables, 
ordering that fluor should be of good mellow 
earth and that saltpetremen should not be 
hindered (Selden Society, Select Charters, 
Vol. XXVIII, Introduction, p. LXXX). Where 
private ownership was thus invaded, machine- 
ry for compensation was set up, and it was 
directed that differences of compensation 
were to be settled before two neighbouring 
Justices (P. mx). Subsequently, in the 
Charter granted to the Saltpetre Company 
in 1693, during the reign of William and 
Mary, it was expressly provided that the 
grantees were not to be deemed to have power 
to enter into or dig or break up any 
messuages, houses, outhouses, pigeon houses, 
ox-houses, stables, stalls, or the lands or 
grounds of any subject of Their Majesties 
without the consent of the owners or 
possessors thereof, first freely had and 
obtained. (Selden Society, Vol. XXVIII, 
Select Charters of Trading Companies, 
page 234 at page 237). In the case before us, 
the two estates were separately and independ- 
ently created, as we have seen at the time 
of the Permanent Settlement; consequently, 
the proprietor of the Nimak Sayar Mehal is 
entitled to enter on the land, comprised in 
the estate of the defendant and exercise 
thereon in a reasonable manner the rights 
vested in her under the grant. 


I, therefore, hold that the plaintiff is entitl- 
ed toa declaration that she is the owner of 
the Nimak Sayar Mehal of Sarkar Champaran 
and that by virtue thereof she, her, agents, 
servants and workmen, lessees and licensees 
are entitled to enter on the land of village 
Manpura described in the plaint, and to 
exercise an exclusive right to dig for 
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saltpetre but so that this be done with as 
little inconvenience and prejudice as possible 
to the defendant as the owner of the 
village, and that the ground be made and left 
as commodious to the defendant as it was 
before. And there should be an injunction 
restraining the defendant from interference 
with the reasonable exercise of this right. 

As the plaint in’ its original form occa- 
sioned the prolongation of this litigation, the 
plaintiff must pay the costs thronghoat, 

The same decree will be passed in the 
other appeal. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
First APPEAL No. 25 or 1912. 
May 15, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
LACHMI NARAIN alias MUNNUJI— 
PLAINTIFF— APPELLANT 
- VETSUS 
RAM CHARAN DAS AND OTHERS— 


” DeFeavants— RESPONDENTS. 

Civil Procedure Qode (Act V of 1908), O. XXXIX, r.1 
O.- XLII, r. l, cl. (r)—Order refusing or granting 
injunction- —Appeal. 

An order refusing as wellas one granting an in- 
junction is an order covered by Order XLIII, r. 1, cl. 
(r). Hence an appeal lies from an order refusing to 
grant an injunction under Order XXXIX, rule 1. 


First appeal from an order of the Subor- 
dinate Judge of Allahabad, dated 19th Novem- 
ber 1912, 


Mr. M. L. Agarwala, for the Appellant, 
The Hon’ble Dr. Sundar Lall, for the Re- 
spondent. 


JUDGMENT.—This is an appeal from an 
order passed by the Court below under Order 
XXXIX, rule 1l, of the Code of Civil Proce. 
dure. Two decrees were obtained sgainst one 
Musammat Dropadi, in execution of which 
certain property was attached. Lachmi 
Narain objected to the attachment and sale 
of that property on the ground that it belong- 
ed to him and not to the judgment-debtor. 
His objection was disallowed and he then 
brought a suit to establish his right. In the 
course of that suit, be applied for a tempo- 
rary injunction to restrain the defendant, 
decree-holder, from putting the property tg 
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sale. The lower Court has refused the appli- 
cation merely remarking that ‘the applicant 
can deposit the decree money.’ A _ prelimi- 
nary objection is taken that no appeal lies 
from the order. It is contended that Order 
KULI, rule 1, clause (r) merely relates to 
an order granting an injunction, but not to 
an order refusing to grant an injunction. 
In our opinion, an order refusing as well 
as one granting an injunction is an order 
passed under that rule and the language of 
that rule covers both classes of orders. There 
is no force in the prelimicary objection. 

As regards the merits, the application is 
not strongly opposed and in the circum- 
stances of the case the injunction ought to 
have been granted by the Court below. We 
allow the appeal, set aside the order of the 
Court below and grant a temporary injunction 
restraining the sale pending the final decision 
of the suit. Costs in the present matter 
will abide the event. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Lerrers Parent Appear No. 186 or 1911. 
July 7, 1913. 

Present:—Sir Lawrence Jenkins, Kt., Chief 

Justice, and Justice Sir Ashutosh | 
Mookerjee, Kr. 
KRISHNA PRAMADA DASI—Ptamties — 
APPELLANT 
versus 
DWARKA NATH SEN AND orners— 


DeFENDANTS— RESPONDENTS. 

Patni Regulation (VIII of 1819), ss. 3, 11, 15— 
Sale of patni under Patni Regulation—-Durpatni, whe- 
ther becomes void ipso facto or only liable to be 
annulled—Sutt for rent against raiyat by purchaser, 
whether maintainable before darpatni is avoided by 
suit, 

Sections 3, 11 and 15 of the Patni Regulation VIIT 
of 1819, point to the purchaser’s right to take posses- 
sion immediately, and to establish the conclusion 
that one who has a tenure or a middle interest 
between the resident cultivator and the late pro- 
prietor, cannot bar or in any way prejudice the pur- 
chaser’s right ; or, in other words, under-tenures 
created by a patnidar are ipso facto void on a sale 
under the Patni Regulation, by the provisions of 
clause 2 of section 11 of the Regulation, and are not 
merely voidable. 

Mohini Chunder Mozwmdar v. Jotirmou Ghose, 4 Q. 
L. R. 422; Watson v. Collector, of Rajshai, 3B. L, R. 
(P. C.) 48; 12 W. R. (0. 0.) 43,18 M. J. A. 160 and 
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Brindaban Chunder Sircar v. Brindabun Chunder Dey’ 
11. A. 178; 21 W. R. 824; 13 B. L. R. 408 (P.0.), 
followed. 

Madhu Sudan Kumar v. Ramdhan Ganguli, 12 W. 
R. 383; 3 B. L., R. 481, dissented from. 

Surnomoyee v. Suttees Chunder Roy, 10 M.I. A. 123; 
2 W. R. (P. C.) 13, referred to. 

The plaintiff was the purchaser of a paini taluk 
sold for arrears ofrent under Regulation VIII of 
1819. She took possession and caused a proclamation 
to be served through Court under paragraph 2 of the 
second part of section 15 of the Regulation, She 
then instituted a suit for rent against the cultivating 
raiyat, the defendant No.1. The defendant No. 2 
was the dar-patnidar under the late patnidar: 

Held, that the dar-patni in favour of defendant No, 2 
must be considered to have been cancelled under sec- 
tion 11, clause 2, of the Regulation, and that the 
plaintiff and not defendant No. 2 should be consi- 
dered as the immediate landlord of defendant No. 1 
and that the plaintiff was ntitled to a decree for rent 
against defendant No. 1. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Coxe 
dated June 7tb, 1911, in Second Appeal No. 
2903 of 1909, reported at 11 Ind. Cas, 85, 

Babu Surendra Madhab Mallik (with him 
Babu Provash Ohunder Mitter) contended that 
under. tenures created by the defaulting patni- 
dar are ipso facto void on a sale under Regu- 
lation VIIL of 1819 by the provisions of 
clause 2 of section 11 and are not merely 
voidable and referred to Brindabun Ohunder 
Sircar v. Brindabun Ohunder Dey (1) in 
support of Lis contention. 

Babu Kishori Lal Sarkar (with him Babu 
Harish Ohunder Roy):—If such under-tenures 
were void ab initio against the zemindar from 
the time of their creation, there would be no 
difficulty about the question. But the crea- 
tion of such under-tenures being expressly 
authorized by law (section 3 of the Patni 
Regulation), they are not ab initio void 
against the zemindar. They are only 
voidable as tending to diminish the security 
of his rent. 

The language of clause 2 of section 11 of 
the Regulation is not so distinct and clear 
as to carry the matter furtber. The words 
are “on a sale such leases must be considered 
to be cancelled.” This evidently meant that 
they must be considered as things to be can- 
celled, that is, fit to be cancelled, and not 
that they must be considered as things which 
have been cancelled. 


[THe Caer Jusrice:— What 


about the 


(1) 21 W. R. 324 (P, 0.); 13 B. L. R. 408; 11. 4. 
178, 
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words “must lose his right to hold possession 
of the land” in clause 2 of section 11?] 

There is nothing to indicate that he must 
lose his right immediately. 

[Tae Carer Josrice:;—Seotion 15 must be 
read together with section 11 | 

Clause 1 of section 15 only lays down that 
the purchaser, is to be put in possession as in 
the case of the execution of a decree, and 
clause 2 lays down that when there is opposi- 
tion to the purchaser be may be assisted by 
public officers in obtaining possession. 

Article 121 of the Limitation Act shows 
that subsequent legislation treated incumb- 
rances to be voidable. 

[Tue Carer Justice:—Descriptions of suits 
in the Limitation Act are not accurate. | 

Counsel referred to the judgment of the Privy 
Council in Surnomoyee v. Suteeschunder Roy 
(2) and Modhoo Budun Kumar v. Ramdhan 
Ganguli (3). 

The case of Brindabun Ohunder Sircar v, 
Brindabun Ohunder Dey (1) is distinguish- 
able. In that case, the purchaser had 
taken possession of the under-tenure and 
was sued by the under-tenure-holder for pos- 
session. 

JUDGMENT.—This appeal arises ont of 
a suit for rent. The plaintiff is the pur- 
` chaser of a Patni Talus sold for arrears 
of rent under Regulation VIII of 1819. 
_ Defendant No. 1 is » cultivating raiyat, 
and the question in this suit is whether 
the plaintiff is his immediate landlord or 
not: in other words, whether it is the 
plaintiff who is his landlord, or defendant 
No. 2 who at one time, undoubtedly, held 
under a lease originating with the former 
holder of the paint and who was thus 
a dar-painidur. The sale was in Augrahan 
1813, that is to say, towards the end of 
1906. This was followed by possession on. 
the part of the plaintiff, according to the 
finding of the Judge of the lower Appellate 
Court who says: “I have. no doubt upon 
the evidence that the plaintiff has taken 
possession and, that she has also caused 
a proclamation to be served through Court 
under paragraph second of the second part 
of section 15 of Regulation VII of 1819.” 

The Munsif decided in the plaintiff's favour 
and passed a decree for rent against defend- 


(2) 2 W. R. 13 (P.C.); 10 M. I. A. 123 (P. C.); 19 
Eng. Rep. 918. I 
(3) 12 W. R. 383; 3 B. L. R. 491. 
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ant No. 1. From that decree no appeal was 
preferred by defendant No. 1 but there 
was an appeal by defendant No. 2. This 
appeal resulted in a reversal of the decree 
of the Munsif, and the suit was, consequently, 
dismissed. From this decree of the lower 
Appellate Court, there was an appeal to 
the High Court by the plaintiff which 
was heard by Mr. Justice Coxe. He did 
not afirm the decree of the learned Sub- 
ordinate Judge bat remanded the case in 
order that the lower Appellate Court might 
come to a finding in the light of the 
remarks in his judgment, whether the plaint- 
iff’s intention to annul the 2nd defendant’s 


under-tenure as evidenced by the proclama- 


tion to which he had referred was com- 
municated to the 2nd defendant. 

From this judgment of remand, the present 
appeal bas been preferred by the plaintiff, 
Both parties are dissatisfied with the direc- 
tion for a 1emand: the plaintiff claims 
that he is entitled to a decree; the defendant 
No. 2 suggests that on the materials before 
us, we should restore the decree of the 
lower Appellate: Court. 


In the first place, it has to be noticed 
that as there was no appeal by defendant 
No, 1, it can only have been by the exercise 
of the more extended powers that are given 
to an Appellate Court by Order ALI, rule 33, 
that the lower Appellate Court reversed 
the decree in favour of the plaintiff against 
defendant No. 1. f 

Even according to the view of Mr. Justice 
Coxe, this suit itself has been a cancellation, if 
cancellation be necessary, of the interest of 
defendant No. 2 and, the only purpose, there- 
fore, in sending down the case was to have it 
determined whether or not the rent claimed 
from defendant No. 1 conld be recovered 
for the period prior to the commencement 
of this suit. I can conceive that these facts 
alone would afford, in the circumstances 
of the case, a sufficient ground for refusing 
to uphold the judgment under appeal, but 
1 think tbat it is desirable to base our 
decision on other and broader grounds. 


The first question that has to be deter- 
mined is what is the true effect and meaning 
of the sections of Regulation VILL of 1819 
which have a direct bearing on this case? 
Section 3 provides that “Patni Tulusdars 
are hereby declared to possess the right 
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of letting out the lands composing their 
toluks in any manner they may deem most 
sonducive to their interest, and any engage- 
ments so entered into by such talukdars 
with others shall be legal and binding between 
the parties to the same, their heirs and 
assignees: provided, however, that uo such 
engagements shall operate to the prejudice 
of the right of the zemindar to hold the 
superior tenure answerable for any arrear 
of his rent in the estate in which he granted it, 
and free of all incumbrances resulting from 
the act of this tenant’. By section 11, it is 
enacted that ‘any taluk or saleable tenure 
that may be disposed of at a public sale, under 
the rules of the Regulation, for arrears of 
rent due on account of it, is sold free of all 
incumbrances that may have accrued upon 
it by act of the defaulting proprietor, his 
representatives, or assignees, unless the right 
of making such incumbrances shall have 
been expressly vested in the holder by a 
stipulation to that effect in the written 
engagements under which the said taluk may 
have been held, No transfer by sale, gift 
or otherwise, no mortgage or other limited 
assignment, shall be permitted to bar 
the indefeasible right of the zemtndar 
to hold the tenure of bis creation answer- 
able in the state in which he created it, for 
the rent, which is in fact his reserved 
property in the tenure, except the transfer 
or assignment should have been made with a 
condition to that effect, under express 
authority obtained from such zemindar”. 
The second clause is in these terme: “In 
like manner, on sale of a taluk for arrears 
all leases originating with the holder of the 
former tenure, if creative of a middle interest 
between the resident cultivators and the 
late proprietor, must be considered to be can- 
celled, except the authority to grant them 
should have been specially transferred; the 
possessors of such interests must, consequent- 
ly, lose the right to hold possession of the 
land, and to collect the rents of the ryots, 
this having been enjoyed merely in con- 
sequence of the defaulter’s assignment of a 
certain portion of his own interest, the whole 
of which was liable for the rent”. Then, in 
the third clause, there is an exception in 
favour of bona fide engagements with . ratyaés. 
The next section which is more particularly 
material is the 15th and that provides for 
delivery of possession to the purchaser. The 
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section has been read through to us more 
than once, and I need not repeat its terms 
here. It is enough to say that it contem- 
plates that the purchaser, after paying in 
his purchase-money, shall obtain a transfer to 
his name in the Cutchery of the zemindar and 
shall receive an order for possession, the 
usual amuldustuk. Then -in the second 
clause it is provided that “when the ‘new 
purchaser shall proceed to take possession 
of the lands of his purchase,-if the late in- 
cumbent himself, or the holdera of tenures 
assignments derived from the late 
incumbent, and intermediate between him 
and the actual cultivators, shall attempt to 
offer opposition, or to interfere with the 
collections of the new purchaser, from the 
landa composing his purchase, the latter shall 
be at liberty to apply immediately to the 
Civil Court for the aid of the public officers 
in obtaining possession of his just right.” 
And, provision is then made for the issue of 
a proclamation under the seal of the Court 
and signature of the Judge, declaring, that 
“the new incumbent having, by purchase at a 
sale for arrears of rent due to the zemindar, 
acquired the entire rights and privileges 
attaching to the tenure of the late éalukdar, 
in the state in which it was originally derived 
by him from the zemindar, he alone will be 
recognised as entitled to make the zemindari 
collections in the moffustl, and no payments 
made to any other individual will on any 
account be credited to the ryots or others, 
in any suit for rent, or any other occasion 
whatever, when the same may ba pleaded”. 
The section winds up with the procedure 
prescribed in the case of continued opposi- 
tion. These provisions appear to me to point 
to the purchaser’s right’ to take possession 
immediately, and also to establish the conclu- 
sion that one who has a tenure or a middle 
interest between the resident cultivator and 
the late proprietor cannot bar or in any 
way prejudice the purchaser’s right. That 
seems to me to be a fair reading of the seo- 
tions. 


This view isin complete accordance with 
the decision of Mohini Ohunder Mozumdar v. 
Jotirmoy Ghose (4). More than that, I think, 
it has the sanction of the Privy Council. To 
begin with, there is a decision of the Privy 


(4) 4 0. L. R. 422, 
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Council in Watson v. The Collector of Rajshat 
(5), where the effect of section 11 came 
under consideration. It was there said by 
their Lordships that “the 11th section shows 
what the consequence of one of these sales is. 
It gives to the purchaser, assuming, of course, 
that the sale has been regularly conducted, 
what we may call a Parliamentary title.” 
Then again, in the case of Brindabun Ohunder 
Sircar Ohowdhry v. Brindabun Ohunder Dey 
Ohowdhry (1), it was said, in reference to 
this section and sections of other Acts 
(there referred to), that “the effect of the 
sale of the patni taluk was to destroy 
all incumbrances which had been created 
by the painidar and consequently to destroy 
the particular incumbrance which is men- 
tioned in the plaint in this suit, namely, 
the darpaint of the plaintiff’, There is, 
no doubt, a decision in Modhu Sudun Kundu 
v. Ramdhan Ganguli (8), where Mr. Justice 
Markby took a somewhat different view. He 
founded his opinion on certain decisions to 
which he refers, but those decisions were 
on different acts expressed in different 
language. In so saying, I do not overlook 
the fact that one of those decisions was given 
by their Lordships of the Judicial Committee 
in the well-known case of Surnomoyee v. 
Sutteeschunder Roy (2). Their Lordships 
there referred to a principle of construction 
which had been applied to the Statute of 1st 
. Elizabeth, C, XIX, section 5, and then, after 
examining the whole Regulation with which 
they were concerned, came to the conclusion 
that notwithstanding the apparently impera- 
tive words contained in one part of it, there 
were qualifying words in other parts of the 
Regulation which modified their effect. For 
what if may be worth, it may be pointed 
out that this rale of construction may require 
re-consideration in the light of the decision of 
the House of Lords in the case of The Presi- 
dent and Governors of the Magdalen Hospital 
v. Knotts (6), The Lord Chancellor Earl 
Cairns, there said that “he must submit to 
their Lordships that the lease was, ab initio, 
not merely voidable but void.” His Lord- 
ship goes on to say: “The words used by 
the Legislature in the Statute of Blizabeth 
are precise, and as strong as it is possible 

(5) 13 M. I. A. 160; 8 B. L. R. 48 (P. 0.); 12 W. R. 
(0. 0.) 43; 20 Eng. Rep. 511. 


(6) (1879) 4 App. Oas, 324; 43 L. J. Ch. 579; 40 L. 
T. 466; 27 W. R, 602, 


in Modhu Sudan Kundu’s case (3). 
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to make them. The statute declares that 
every lease, such as is the one before your 
Lordship’s, shall be ‘utterly void and of 
none effect to all intents, constractions, and 
purposes’, In this view, concurrence was 
expressed by Lord Selborne and also by Lord 
Gordon, and it would not be safe to extend 
a rule of construction which was based upon 
English decisions which have thus been set 
aside. In delivering judgment in Modhusoo- 
dan Koondoo’s case (3), Mr. Justice Markby 
makes no reference to sub-section 2 of 
section 11. What the explanation of that 
was we have not been able.to discover. 
It is not disclosed by the report either 
in the Weekly Reporter or in the Bengal 
Law Reports, and we have been unable 
to obtain the original record of the case. 
Whether the defendant against whom 
the suit was brought was the resident 
cultivator or not, and if he was not the 
resident cultivator, whether that induced 
the Court to think that sub-section 2 had no 
application, we cannet say. All that appears 
is that the defendant was there described as 
the holder of a tenure. However that may 
be, it seems to me, in the face of the decisions 
to which I have referred—by that I mean 
the two decisions of the Privy Council in 
Watson's case (5) and Brindabun Ohunder 
Sircar Ohowdhury’s case (1), and the décic 
sion of Mr. Justice Jackson and Mr. Juse 
tice MeDonell in Mohini Ohunder Mozum- 
dar’s case (4) we cannot assent to the pro- 
position that we must follow what was 
determined, on grounds which are not clear, 
In this 
case, itis difficult to see what more could 
have been done by the plaintiff than in fact 
has been done by her. She asserted her full 
right as purchaser on the earliest possible 
occasion, she teok possession: she obtained a 
proclamation and then she instituted this 
suit in which she obtained a decree against 
defendant No. 1, a decree from which no 
appeal was preferred by him. In my 
opinion, the lease in favour of defendant No. 
2 “must” in the worda of the section “bs 
considered to be cancelled.” 

It is unnecessary for us to consider whether 
or not a purchaser in the position of tha 
plaintiff can elect to assent to a durpaine 
tenure and to treat it as valid, becausa 
that question does not arise in the circum. 
stances of this case, and it would, therefore,. 
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be beside the point for us to express an 
opinion on-it. But for the ressons that 
I have expressed, I think that the plaintiff 
has established her right in this suit to 
sue defendant No. 1 for the rent, the amount 
of which is not questioned and that she 
has also established that defendant No. 2 
has no eubsisting right or middle interest 
which can interfere with her elaim against 
the resident cultivator. 

In my opinion, therefore, the jadgment 
of Mr. Justice Coxe and the decree of the 
lower Appellate Court must be set aside 
and the decree of the Munsif restored with 
costs thioughout, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civit Appeat No. 38 or 1913. 
May 15, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
MUHAMMAD AFZAL KHAN—~ 
DEFENDANT— APPELLANT 
- versus 
Musammat KARIMAN BIBI—P.arntivy— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. I, O.T, 
7. 9~-Non-joinder of parties—Suit by one heir of a 
Muhammadan to recover her share of property -Other 
heirs whether necessary party. 

Where one of the several heirs of a deceased Mu- 
hammadan brings a suib to recover her share in the 
property left by the deceased, the other heirs are not 
necessary parties to the suit. 

First appeal from the order of the Dis- 
trict Judge of Benares, dated 2nd January 
1913. 

Messrs. Abdul Raocf and Muhammad Ishaq, 
for the Appellant. z 

The Hon’ble Mr. Gokul Prasad and Mr. 
Pearey Lal Banerji, fcr the Respondent. 

JUDGMENT.—This appeal arises nut of 
a suit brought by the sister ofa deceased 
Musalman to recover her share in the estate 
of the latter. The deceased, Hidayat Ali, 
left a widow, Musammat Imaman Bibi, and 
several sisters. The widow, Musammat 
Imaman Bibi, teok possession of the estate, 
According to the plaintiff, she took posses- 
sion in lieu of her dower-debt with the 
eonsent of the other heirs, the plaintiff’s 
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case being that the dower-debt having 
been paid off, she is aow entitled to her 
share. Musammat' Imaman Bibi ‘transferred 
the property to the defendant-appellant 
and the plaintifi’s case is that she had 
no power to transfer the property and 
against her the transfer has no force. The 
other heirs of Hidayat Ali were not im- 
pleaded. The defence pleaded that Musam- 
mat [maman was the owner of the property, 
it having been gifted to her by a Will, 
dated the 10th of November 1886 in 
satisfaction of her dower-debt, and that 
she was, therefore, the full owner and 
empowered to transfer. It was further 
pleaded that the suit was barred by limita- 
tion, that the defendant had purchased the 
property in good faith and for consideration . 
from the ostensible owner and, therefore, 
section 41 of the Transfer of Property 
Act operated in his favour. He further 
pleaded that if the Will was defective 
and passed no title to the widow, the 
dower-debt had not been satisfied and the 
plaintiff was not entitled to recover the 
property until the dower-debt was satisfied. 
Lastly he pleaded that the suit was bad for 
non-joinder of parties. 


The Munsif decided in favour of the 
defendant- and dismissed the suit. The 
plaintiff „appealed. The learned ‘District 
Judge expressed an opinion on several of 
the points which arose between the parties but 
left some of the points untouched e.g., whether 
the dower-debt had been satisfied or not, 
and if the former, when was it satisfied? 
He held thatthe other heirs of Hidayat 
Ali were necessary parties and he remanded 
the case to the Court of first instance to 
be tried de novo as against those heirs. It 
is against this order of remand that the 
present appeal has been filed.: It is quite 
clear to. us that the order of remand is 
bad. The plaintiff is one of the heirs 
of Hidayat Aliand as such she was suing 
for only her share of the property.’ If she 
was claiming more than her share, the 
defendant could have pleaded that she had 
so done, but we fail tosee that it was 
necessary to implead the other heirs of 
Hidayat Ali. It was open to those heirs 
either to claim or forego their shares, but 
whatever action they may take, it cannot 
hamper the plaintiff in her claim and 
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when the plaintiff sued for her own share, 
it was annecessary to implead other heirs. 
The learned District Judge ought to have 
gone on to decide the appeal on the 
merits. We decree the appeal, set aside the 
order of remand and send back the case to 
the learned District Judge with direstions 
to re admit the appeal on its original number 
and decide it according to law. Costs will 
abide the result. 


Appeal decreed; Oase sent back. 


CALCUTTA HIGH COURT. 
Miscecnangous Civ APPEAL No. 271 
or 1912. 

July 8, 1913. 

Present:—Mr. Justice Coxe and 
Mr. Justice Ray. 

DARIK DHAKAI~Derenpant No. 1— 
APPELLANT 
versus 


ASWINI KUMAR NAG AND OTHERS — 


. Prarntivrs— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss, 52, 188— Co- 
sharer landlord, suit by, for additional rent for additiont 
al land, if maintainable-—Co-shurers joined as defendants 
—Section 52, if applicable to cases in which new land 
has been taken by tenant. 

The plaintiff was a co-sharer landlord. The defend- 
ants, the tenants, executed a kabulyat in favour of the 
16-annas landlords agreeing to pay rent for 15 bighas 
of land., There wasa stipulation that the tenants 
should pay additional rent for additional land. The 

. land was measured and was discovered to be 26 
bighas, The plaintif brought this suit for the 
whole rent including the rent due on the additional 
area, making his co-sharers parties to the suit: 

Held, (1) that, so far as the claim for increased rent 
was concerned, it was barred by section 188 of the 
Bengal Tenancy Act; that the suit mustbe brought by 
the whole body of landlords, and itwas nob sufficient 
that the co-sharers who were unwilling to join as 
plaintiffs were joined as defendants; 

Gopal Chunder Das v. Umesh Narain Chowdhary, 17 
C. 695; Baidyanath De Sarkar v. Ilim, 25 C. 917; 2 0. 
W. N. 44 and Roy Jatindra Nath Chowdhury v. Pra- 
sanno Kumar Banerji, 8 Ind. Cas. 842; 13 O. L. J. 51; 
15 0. W. N. 74; 88 O. 270; 9 M. L. T. 1; 8 À. L.J. 1; 
13 Bom. L. R. 1; 21 M. L. J. 92; (1911) 2 M. W. N. 
119, followed. 

(2) that although there was a separate kabulyat 
between the parties, the suit was one under the 
Bengal Tenancy Act. 

Gobind Chandra Pal y. Hamidulla Bhuian, 7 O. W. 
N. 670 and Dintarint v. L. P. D. Broughton, 3 C. W. 
N. 225, distinguished, 


INDIAN GASES, 


659 


Baidyanath De Sarkar v. Ilim, 25 O. 917; 2 0. W° 
N. 44, relied upon. 

Section 52 of the Bengal Tenancy Act applies to 
cases in which the area in excess for which rent bad 
been previously paid is included within the original 
holding as well as to cases in which new land has 
been taken by the tenant. 


Appeal from the order of the Additional 
Sub-Judge of Khulna, dated March 28ch, 
1912, reversing that of the Third Mansif of 
Bagerhat, dated June 29th, 1911. 

Babus Nilmadhab Bose and Jadunath 
Kanjilal, for the Appellant. 

Dr. Sarat Ohandra Basak, for the Rə- 
spondents. 

JUDGMENT. 

Coxe, J.—The plaintiff in this case is a 
co-sharer landlord and his case is that the 
tenants had executed a Kabultat in favour 
of the 16-annas landlords agreeing to pay 
rentfor 15 bigkas ef land. There was a 
stipulation that the tenant should pay 
additional rent for additional land. Aceord« 
ingly, the land was measured and was dig- 
covered to be 25 bighas instead of 15 béghts, 
He, therefore, sued for the whole rent inciud- 
ing the rent due on the additional area 
making his ce-sharers parties to the sait. 
The Munsif held that the suit was not main- 
tainable under section 188 of the Banzal 
Tenancy Act. This decision was set aside 
in appeal by the Additional Subordiua:o 
Judge and the defendant appeals. 

It appears to me that the point is conolad- 
ed by authority. The decisions in Gop- 
Ohunder Das v. Umesh Narain Ohowdhry (1) 
and Baidyanath De Sarkar v. Ilim (2), are 
both clear authorities that a suit of this 
nature can only be brought by all the 
landlords under section 188 of the Bengal 
Tenancy Act; and it was holdin Roy Jatin- 
dra Nath Ohowdhri v. Prasanna Kumar 
Banerji (8), that when a suit must be 
brought by the whole body of landlords 
under section 188, it is not sufficient if the 
co-sharers who are unwilling to join as 
plaintiffs are joined as defendants. It 
appears to us, theretere, that so far aa the 
claim for increased rent is concerned we are 
bound by these decisions to hold thas tha 
suit is barred by section 188 of the Bengal 


Tenancy Act. 
(1) 17 0. 695. 


(2) 25 C. 917; 2 0. W. N. 44. 

(3) 8 Tnd, Cas. 842 ; 13 0. L, J. čl; 5 0. W. N, 74; 
380 270,9 M L ds 8 A. L. J. 1; iio Bom, L. R. 1 
21 M, L. J. 92; (1911) 2 M. W. N. 119 
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It has been argued, firstly, that section 52, 
only applies to cases in which the area in 
excess for which rent had been previously 
paid is included within the original holding, 
and that the section does not apply to cases 
in which new land has been taken. It 
appears to me that this is an impossible 
construction of the plain terms of the 
section, 

Secondly, it has been argued that this is 
not a suit onder the Bengal Tenancy Act at 
all inasmuch as there is a separate Kabulzat 
between the parties and reference has been 
made to the case of Gobind Ohandra Pal v. 
Hamidulla Bhuian (4), in which it was held 
by Prinsep, J., agreeing with Ghose, J., Geidt, 
J.. dissenting, thatin the circumstances of 
that cass section 188 did not bar the suit. 
But that case may be distinguished on the 
ground that there was an entirely separate 
agreement between the tenant and the 
individual co-sharer landlord who was the 
plaintiff which does not exist in this case. 
The case of Baidyanath Dey Sarkar v. [lim 
(2), to which I have already referred, shows 
that the existence of an agreement does 
not necessarily take the suit out of the 
Tenancy Act, and it appears to me that it 
would be unreasonable to hold that it 
should. It is provided by the Tenancy Act 
and it must be common knowledge that a 
tenant is bound to pay additional rent for 
additional land and is entitled to reduction 
of rent ifthe area is reduced. If the land- 
lord and tenant include a stipulation to that 
effect in their contract, it certainly seems to 
me unreasonable that the existence of 
such a stipulation should oust the applica- 
tion of the Tenancy Act from which it was 
in all probability derived. Réference has 
been made to another case, namely, that 
of Dintarini Dasi v. Broughton (5), but 
that case is clearly distinguishable, 
because there the liability of the defendant 
was said to have come into existence before 
the passing of the Bengal Tenancy Act. 
It appears to me now clearly settled thata 
suit of this nature must be brought by the 
whole body of landlords, and that accord- 
ingly so far as that point is concerned the 
appeal must be allowed and the decision of 
the Subordinate Judge seb aside. This 


(4) 7 OW. N. 670. i 
(5) 8 0. W. N. 225. 
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decision, however, does not take away the 
right of the plaintiff to the original rent 
which has accrned due during the years 
in suit, and the case must, accordingly, go 
back tothe Court of first instance in order 
that that Court may decide how much of 
that rent is due and unpaid. i 
The appellant will be entitled to his costs 
in this Court and of the Court below. The 
hearing fee is assessed at two gold mohurs. 


Ray, J.—I agree. 
Oase sent back, 





LOWER BURMA CHIEF COURT, 
Seconp Civit APPEAL No. 42 of 1912. 

. June 26, 1918. ' 

Present: —Mr. Justice Twomey. 
MURDIN AND oraers—DerenDants— 

APPELLANTS 
versus 

ASHA BI—PLAINTIrE— RESPONDENT. 

Muhammadan Law—Shia—Inheritance—Right of 
childless mother to immoveable property—Gift— 
Specific Relief Act (I of 1877), 8. 42—Declaratory suit 
— Land in possession of tenants. 

The childless widow of a Shia Muhammadan has no 
right of inheritance in the immoveable property of 
her deceased husband. : ; 

A suit for bare declaration under section 42 of 
the Specific Relief Act is not barred by the proviso 
to the section when it appears that the land in suit 
was let out to the tenants by the plaintiff and the 
defendant was not in possession at the time of the 
suit. 

Mr. Billimoria, for the Appellants. 

Mr. Karaka, for the Respondent. 

JUDGMENT.—This was a suit for a de- 
claration of title to certain lands brought by 
the daughter and administratrix of Aga 
Mahomed Hussein Bindani deceased against 
his widow, Me Ta, and two judgment-ereditors 
of Me Ta who had taken out execution against 
the property. The defendants-appellants’ 
case in the Sub-Divisional Court was that the 
lands were given to Me Ta by her husband 
shortly before he died and in the alternative 
that Me Ta had a right, title and interest in the 
lands as widow of the deceased. The defend- 
ants-appellants pleaded also that the suit 
for a bare declaration was barred by the pro- 
viso to section 42 of the Specific Relief Act. 

The Sub-Divisional Court held that the 
suit under'’section 42 was not barred, that 
the gift to Me Ta by her husband was not 
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established but that she had some interest in 
the property by. right of inheritance as widow. 
The Court accordingly refused to declare that 
the property belonged absolutely to the estate 
of Aga Mahomed Hussein Bindani. The 
administratrix appealed and the Divisional 
Court decided that Me Ta, asthe childless 
widow of a Shia Muhammadan, has no right 
of inheritance in the immoveable property 
of the deceased. The decrea of the Sub- 
Divisional Court was set aside and the 
plaintiff’s suit was decread. 

The original defendants have now appealed 
to this Court. Their Advocate admits that 
the decision of the Divisional Court on the 
question of Muhammadan Law is correct, and 
that the defendants-appellants cannot succeed 
on that ground. 

As regards the alleged gift by Aga Maho- 
med Hussein Bindani to Me Ta, uo cross-ob- 
jection was filed inthe Divisional Court 
against the Sub-Divisional Court’s finding 
which was adverse to them on that issue. 
But though there was no eross-objection 
under Order XLI, rule 22, the lower Appel- 
late Court was right to consider whether 
the view taken by the Sub-Divisioval Court 
on the question of the alleged gift was 
correct.. The learned Divisional Judge found 
as a matter of fact that Me Ta clearly failed 
to establish her title and I have no hesitation 
in agreeing with this finding as the py t baing 
on which Me Tas claim chiefly rests was 
shown to be a forgery in the proceedings bet- 
ween Me Ta and Asha Bi under the Probate 
and Administration Act. (District Court 
Oivil Suit No. 182 of 1908). 

There remains only the qnestion whether 
the suit was barred by the proviso to section 
42, Specific Relief Act. This question has 
been decided in favour of the respondent in 
both the lower Courts, I have read the evi- 
dence and can find no grounds for holding 
that Me Ta was in possession of the lands 
when the suit was filed. The evidence of the 
tenant, U Chin, shows that the paddy land 
was let out by the plaintiff after the death 
of Aga Mahomed Hussein Bindani. In the 
circumstances, a suit lay for a declaration of 
title withont consequential relief. 

The appeal is dismissed with costs. 


Appeal dismissed. 
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OALCUTTA HIGH COURT. 
Seconp Civ, Appean No, 1134 ov 1911, 
July 30, 1913. 
Present:—Mr. Justice Sharfuddin, and 

Mr. Jnstice Richardson. | 
JEKALI SHEL[K—Prarntirs—Appetuant 
versus 
TALBANNESSA BIBI~Deraxpayt— 
RESPONDENT. 

Evidence Act (I of 1872), as. 8, 88—Special Registrar 
acting for Registrar—Presentation of mortgage-bond 
for registration—Denial of emecution—~Refusal by 
Special Registrar to register document—Subsequent 
inquiry by him as acting Registrar—Examination of 
attesting witnesses on solemn affirmation who were 
eross-enamined—Order for registration of document 
—Subsequent suit by mortgagee—Attesting witnesses all 
dead— Depositions taken in registration inquiry, whether 
admissible—Registration Act (TII of 1877), ss. 7, 72, 73, 
74, 75. 

A mortgage-bond was presented for registration 
by the mortgagee before a Special Registrar who 
was atthe time acting for the Registrar. On the 
denial of execution by the executant, the Special 
Registrar refused registration of the document. 
However, after making an inquiry, during which he 
examined the attesting witnesses, he registered tha 
document and signed his order desoribing himself 
as acting for the Registrar.. 

A suit was, subsequently, instituted by the mort- 
gagee on the bond. By this time all the attesting wit. 
nesses but one were dead. During the trial of the auit, 
the depositions, recorded during the registration in- 
quiry, were tendered as relevant evidence under sec- 
tion 83 of the Evidence Act: 

Held, that the Special Registrar was a person autho- 
rized by law to record the statements of witnesses in 
the inquiry which he held under section 74 of the Re- 
gistration Act; and that as the witnesses were examined 
on solemn’ affirmation and were cross-examined 
and were now dead, their depositions were admissible 
under section 33 of the Evidence Act, in the present 
suit. 

Appeal from the decree of the District 
Judge of Murshidabad, dated February 8th, 
1912, reversing that of the Munsif of Lalbag, 
dated February 26th, 1910. 

Babus Ram Ohandra Majumdar and 
Upendra Narain Bagchi, for the Appellant. 

Moulvi Syed Mahammad Tahir, for tha 
Respondent. 

- JUDGMENT. 


SHARFUDDIN, J.—The plaintiff, who is the 
appellant, brought this suit on a mortgage- 
bond against the defendant whois a parda- 
gashin lady. The facts antecedent to the ia- 
stitution of the present suit are these:— 

The document in question was presented 
by Jekali Sheikh, the mortgagee, on the 
2nd October 1901, before a Special Registrar, 
viza Mohamad Amiraddin, who, it appears 


662 


JEKALI SHEIK V. TAIBANNESSA BIBI. 


was at the time acting for ihe Registrar, On 
the denial of execution by the executant 
(defendant in the present suit), the Special 
Registrar, still acting for the Registrar, refused 
registration of that document. He, however, 
after making an inquiry, during which he 
examined the attesting witnesses, registered 
the document on the 11th March 1902. He 


signed this order describing himself as acting 


for the Registrar. 

On the 17th August 1909, the present suit 
was instituted by the mortgagee. It appears, 
however, that during the interval all the 
attesting witnesses but one died. During the 
trial of the suit before the Munsif, the deposi- 
tions, recorded during the registration inquiry, 
were tendered as relevant evidence under 
section 33 of the Evidence. Act. That Oourt 
admitted that evidence and relying on it 
. gave a decree to the plaintiff. The defend- 
snt therenpon preferred an appeal to the 
District Judge who allowed the appeal and 
dismissed the suiton 8th February 1911, 
The plaintiff has now appealed to this Court 
and the only question raised iù the present 
appeal is whether under section 33 of the 
Evidence Act, the depositions of the deceased 
witnesses are admissible or not. The finding 
of the lower Appellate Court is against the 
admissibility of that evidence. The lower 
Appellate Court has, however, observed to 
the following effect regarding the statements 
of the deceased witnesses: — 


“Tf that evidence can be accepted as legally 
‘admissible, I must hold that the finding of the 
lower Court is correct and that the appeal 
should be dismissed.” The above finding is 
tantamount to this thatif the lower Appel- 
late Court had ruled in favour of the ad- 
missibility of those statements, if would have 
dismissed the appeal and affirmed the decree 
passed by the first Court. We have, there- 
fore, to see as to whether those statements 
are relevant and admissible. 

The word “evidence” means and includes 
all statements which the Court permits or 
requires to be made before it by witnesses in 
relation to matters of fact under inquiry: 
puch statements are called oral evidence 
(section 3 of the Evidence Act). 


The word “Court” includes all Judges and 
Magistrates and all persons, except arbi- 
trators, legally authorised to take evidence 
(section 3, Evidence Aot.) - 
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Let us now turn to section 38 of the Evi- 
dence Act, It, no doubt, relates also to evi- 
dence given by a witness before “any person 
authorized by law to take it.” It is further 
provided by that section that the proceeding 
should be between the same parties or their 
representatives-in-interest, that the adverse 
party in the first proceeding had the right . 
and opportunity to cross-examine and that 
the questions in issue were substantially 
the same in the first as in the second proceed- 
ing. Let us now see whether the necessary 
requirements of this section of the Evidence 
Act were present or not at the time when the . 
depositions were tendered in evidence. The 
witnesses whose statements were tendered 
were dead at the time; the proceeding 
before the Special Registrar was between 
the parties to the present suit. It appears 
from the record that those witnesses 
were cross-examined on behalf of the de- 
fondant and the question in issue in the 
previous proceeding as in the snit itself was 
whether the defendant had executed the 
document in question. The only thing to be 
seen is whether the previous proceeding was 
a judicial proceeding or whether the Special 
Registrar was authorized by law to record the 
statements of those witnesses. We find 
from the record that those statements were 
made on solemn affirmation. 

The appellant’s contention is that the 
registration proceeding was ® judicial pro- 
ceeding or at any rate the Special Registrar 
was @ person authorized by law to take that 
evidence. We have been referred to section 
75 of the Registration Act (Act IH of 1877 
which was then in force), which empowers the 
Registrar for the purpose of any inquiry 
under section 74 “to sammon and enforce the 
attendance of witnesses and compel them to 
give evidence, as if he were a Civil Court.” 
This is a power given to the Registrar; 
we have, therefore, to see whether the Special 
Registrar who is a Sub-Registrar had any 
power to summon and enforce the attendance 
of any witness and’ compel him to give 
evidence before him. Before we decide this 
question, we have to observe that under 
section 72 of the Act, no appeal is allowed 
to the Registrar if the Sub-Registrar refuses 
to register a, dosument on the ground of 
denial of execution by the executant. Sec- 
tion 73 of the Act provides that in the 
case of a refusal by a Sub-Registrar, on 4 
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denial of execution, the aggrieved party 
“may apply to the Registrar to whom such 
Sub-Registrar is subordinate in order to 
establish his right to have the document 
registered.” Section 74 provides that in 
the case of a refusal by a Sub-Registrar as 
also where such denial is made before a 
Registrar, the Registrar can make an inquiry. 
Then comes section 75 which empowers 
the Registrar “to summon and enforce 
the attendance of witnesses and compel 
them to give evidence, as if he were a Civil 
Court.” É f 

On behalf of the respondent, ib has been 


contended that the Special Registrar was the - 


officer, who, in the first instance, had refused 
the registration, and it was improper on 
his part to order the registration of that 
document because it amounted to sitting on 
appeal against his own order and we have 
been referred to the proviso of section 7 of 
the Act which runs thus :— 

“Provided that no such authorization shall 
enable a Sub-Registrar to ‘hear an appeal 
against an order passed by himself under 
this Act.” 

There can be no doubt that the whole 

proceeding in the registration office would 
have been improper if the law had allowed 
an appeal against an order of refusal by a 
Sub-Registrar on a denial of execution 
by the executant, but, as already pointed 
.out, no appeal is allowed by the Act 
when such a refusal order is passed by 
a Sub-Registrar. The aggrieved party 
may approach the Registrar in such a case 
with an application “in order to establish 
his right to have the document registered.” 
Such a procedure cannot be. treated as an 
appeal and hence section 7 of the Act has no 
- application. 

We have now to determine as to whether 
the Special Registrar was a person authorized 
by law to record the statements of witnesses 
in an inquiry under section 74 of the Regis- 
tration Act. 


Section 69 empowers the Inspector- General 
to make rules consistent with the Act. The 
rules so made are required to be submitted 
to the Local Government for approval and 
after such approval they are further required 
to be published in the Official Gazette. On 
such publication those rules have the force of 
law. 
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With reference to section 7 of the Act, the 
rule framed by the Inspector General is to the 
following effect :—~ 


“The Sub-Registrar at the head quarters 
of a district, (Special Registrar), whose office 
has been amalgamated with that of the 
Registrar, will, besides performing his owa 
duties as Sub-Registrar, act as the working 
deputy of the Registrar exercising as a matter 
of routine all the functions of a Registrar 
except the powers of supervision and control 
under section 68, and that of hearing appeals 
against orders refusing to register under 
section 72. On such occasions, the Sub- Regis- 
trar should describe himself as acting for the 
Registrar.” Under section 69 of the Aot, 
this rale has the force of law. It is, therefore, 
clear that excepting the power of hearing an 
appeal against an order of refusal by a Sub- 
Registrar on the ground of a denial of execu- 
tion by the executant, he can, in accordance 
with the above rule, act for the Registrar in 
the case of an application under section 73. 
If under section 73 of the Act an application 
is made to the Registrar, the Sub-Registrar 
on the strength of the above rule can 
exercise the powers of a Registrar as given 
in clause 4 of section 75 of the Act. 


The above being the view that we have 
taken of the law on the subject, we hold 
that the Sub-Registrar, Mohamad Ameer- 
ud din had the power to summon witnesses 
and to compel their attendance before him 
to give evidence. That being our view, 
we are of opinion that the proceeding, during 
which the Sub-Registrar summoned the wit- 
nesses, examined them and recorded their 
statements on solemn affirmation and when 
the defendant cross-examined those witnesses, 
was not an improper one. The evidence 
given by the deceased attesting witnesses 
is relevant and admissible in the present 
suit. The lower Appellate Court has found 
that if those statements had been admissible, 
it would have dismissed the appeal and 
affirmed the finding of the first Court; we 
have already found that the statements of 
the deceased attesting witnesses are relevant 
and admissible in the present suit. 


For the above reasons, wo set aside the 
judgment and decree of the lower Appellate 
Court and decree the suit by restoring the 
judgment and decree of the first Court, 
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The respondent will pay the costs of the 
present appeal to the appellant. 
RIOHARDSON, J.—I agree. 
Decree set aside, 


CALCUTTA HIGH COURT. 
Lerrers Parent Appear No. 17 or 1912. 
June 30, 1913. 

Present:—Sir Lawrence Jenkins, Krt., Chief 
Justice, and Justice Sir Ashutosh Mookerjeg, 
Kr. 

PROBHABATI DASI—Derenpant— 
APPELLANT 
versus 
TAIBATURINESSA. CHAUDHURANI~— 
PrarntTive— RESPONDENT. 

Landlord and tenant--Transfer of non-transferable 
holding by tenant—Occupation by purchaser—Marfat- 
dari rent receipts obtained by purchaser for more than 

12 years—Suit by landlord for khas possession, if 
tarred by limitation Limitation—Creation of limited 
interest of tenancy. 

The basis of this suit of the plaintiff, who was the 
landlord of a non-transferable-holding, for khas pos- 
session against the defendant, was that she was entitled 
to recover possession on the ground that the tenancy 
whioh existed in favour of one K. had come to an end, 
The defendant alleged that she held under one R. 
who had purchased the holding from K. and who had 
obtained marfatdari rent receipts from the prede- 
coasor-in-title of the plaintiff for more than 12 years: 

Held, that the Statute of Limitation operated 
to create a limited interest of tenancy and barred the 
suit zo far as it sought khas possession, i 

Appeal under section 15 of the Letters 
Patent, from the decree of Mr. Justice Coxe, 
dated January 22nd, 1912, in Second Appeal 
No. 184 of 1910. f 

Dr. Rash Behary Ghose and Babu Surendra 
Nath Ghoshal, for the Appellant. 

Babu Bipin Behari Ghose (Junior) and 
S. K. Sinha, for the Respondent. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a judg- 
ment of Mr. Justice Coxe, who has confirmed 
the decree of the lower Appellate Court. The 
suit was one brought by the plaintiff, the auc- 
tion-purchaser of a darpatnz, to recover pos» 
session of the land in suit from defendant 
No, 1 and the case made in the plaint is that 
defendant No. 1 was a trespasser. The 
Moneif gave the plaintiff a decree for 
rent though he described it as wasilat in the 
shape of rent only. He did not give a 
decree for possession. The decree of the 
Jower Appellate Court, . whioh has been co 


INDIAN OASES. 


{1913 


firmed, gave a decree for possession with 
mesne profits. The basis of the plaintiff's 
suit is that she is entitled to recover pos- 
session from defendant No. 1 on the ground 
that the tenancy which existed in favour of 
one Kangali Modab has come to an end—whe- 
ther by reason of forfeiture or abandonment 
is not clear. The defendant No.1, on the 
other hand, resists this claim alleging that 
Radhika Proshad Singh, under whom defend- 
ant No. 1 claims, was purchaser of this 
holding from Kangali Modab.. To this the 
plaintiff retorts that the holding was not 
transferable, and that there was no recogni- 
tion. The defendant No. 1 seeks to meet . 
this by production of receipts extending 
over a great many years showing receipt of 
rent paid by Radhika Proshad. But it is 
said on the other side that those receipts 
do not amount to a recognition because they 
are marfatdart receipts and, therefore, have 
no such legal effect as defendant No. 1 
claims. I am iuclined to think that Courts 
have yielded too freely to the temptation of 
being blinded to realities by the words 
marfatdart and gujratdar and so the true 
facts have suffered. At the same time, I am 
bound to admit that there are expressions in 
the cases which would suggest that where 
these words appear, no recognition can be 
inferred, I think, however, each case must 
be determined on its own circumstances, and 
the Court should determine in each caso 
whether or not, on a consideration of all the 
facts, not merely by giving undue weighié to 
words used,—a legal inference is or is not to be 
drawn that there has been a recognition 
establishing a relationship of landlord and 
tenant between one who has paid and another 
who has received rent for a numberof years. 
But in the view I take, it is not necessary to 
come toa decision in this case on that ground. 
I think there is a complete answer to the 
plaintiff's claim in the bar of limitation. The 
right to recover, as I have already said, must 
be by reason of forféiture or abandonment. 
Whichever it be, this event occurred very 
many years, more than twelve, prior to the 
commencement of this suit, and the only way 
of overcoming this bar would be by establish- 
ing a case within section 18 of the Limitation 
Ast. No such case has beau made. There- 
fore, I think that it must be held that 
the Statute of Limitation bars the suit so far 
as it seeks possession. Bab I should be slow 
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in a case of this kind to hold that that was a ` 
complete extinguishment of the plaintiff's . 


title, althongh there is authority that in cases 
not dissimilar from the present ib may have 
that effect. But here I think the sircum- 
stances invite the application of the doctrine 
which enables us to hold that the Statute of 
Limitation only operates to create a limited 
interest of tenancy, and that, I think, has been 
established. 

For these reasons, I would reverse the judg- 
ment of Mr. Justice Coxe as well as the 
decree of the lower Appellate Court, and 
restore the decree of the Munsif on the 
understanding that itis not waszlat in the 
shape of rent but rent that is awarded to the 
plaintiff in this case. We restore also the 
Munsif’s decree as to costs. The costs of the 
lower Appellate Court and of the two appeals 
in this Court must also be paid by the plaint- 
iff. 


Appeal allowed. 


PUNJAB CHIEF COURT, - 
Szconp Civiu Apezan No. 769 or 1910. 
July 3, 1918. 
Present:——-Mr. Justice Agnew and 
Mr. Justice Shadi Lal. 
Mrs. K MANUAL —Derenpant—- 
APPELLANT 
versus 
PREM SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Custom — Alienation—Necessity — Mortgage-bond -— 
Bond for interest of mortgage—Limitation—Suit by 
- reversioner to set aside mortgage barred by limitation— 
Inability under bond for interest. 

Where a mortgage was not contested within the 
period of limitation allowed by law, the next heir, 
when the estate devolves upon him, cannot contest his 
liability to discharge a bond executed for interest 
that had accrued on the mortgage, 

Second appeal from the decree of thé 
Additional Divisional Judge, Amritsar Divi- 
sion; at Jullundhar, dated the 7th April 
1910, confirming that of the Districts Judge, 
Amritsar, dated the 17th August 1909, 
decreeing possession of Lalf the land claimed 
in favour of Prem Singb, plaintiff, on payment 
of Rs. 5,675-10-0 to defendant. 

Pandit Sham Laland Lala Kanhaya Lal, 
for the Appellant. 
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Mr, Lakhshmi Narain, for the Respondents. 

JUDGMENT.—In this appeal and the 
eross-objections filed by the respondents, 
the dispute between the parties relates to 
the necessity of cartain items forming part 
of the oonsideration for alienation effected 
by a proprietor governed by the Customary 
Law. The plaintiffs, Khem Singh and Prem 
Singh, filed a suit for possession of 626 
kanals 11 marlas of land mortgaged by 
their father Gujar Singh to Mrs. Mannal, 
tbe defendant in this case aud her mother 
Mrs. Bird by three deeds for Rs. 7,000, 
Rs. 1,000 and Rs. 2,000, respectively. There 
is no contest between the parties as to the 
passing of the consideration and the arga- 
ments before us were confined mainly to 
the necessity or otherwise of certain items 
which we will take up seriatim. 

* * * * * 

(The Court discussed the evidence and 
held that the District Judge had correctly 
determined the amount to be paid by Prem 
Singh for redeeming his half share of the 
mortgaged land and that the appeal of 
the defendant against Prem Singh must 
fail. — Ed). 

The next point we have to decide is 
is prevented from 
attacking these dlienations by the bar of 
limitation. The District Judge has rightly 
held that under the Punjab Limitation Act, 
10f 1900, Khem Singh’s suit is barred 
qua the first-two mortgages, but he gave 
him a decree for possession of the land 
mortgaged by the deed of 6th December 
1897 on payment of Rs, 767-12-0 i.e., half 
of Rs. 1,535-8-0 borrowed for necessity. 
This view of the law is, in our opinion, 
correct. As Khem Singh is prevented by 
lapse of time from challenging the first 
two mortgages, he cannot contest the right 
of the mortgagees to recover interest on 
the basis of the deeds and the mere fact 
that the father executed a mortgage in 
lieu of interest—did not improve the position 
of the son. The third mortgage is a mere 
corollary of the first two mortgages and 
must, as stated above, stand or fall with 
them. We are, therefore, clearly of opinion 
that all the mortgages are binding upon 
Khem Singh, and his share of the property 
mortgaged can only be redeemed on pay- 
ment of one-half of the money due on the 
three deeds. 
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The result is that the decree in favour 
of Prem Singh, as given by the Courts below, 
ig upheld, but as regards Khem Singh’s share, 
we hold that one-half of the total amount 
due on all the mortgages is a valid charge 
upon it, and must be paid to the mortgagees 
before redemption of that share can take 
place. The appeal of the defendant is 
accepted to this extent only and the decree 
of the Divisional Court is affirmed in all 
respects. 

Taking all the circumstances of the case 
into consideration, we order the parties to 
bear their own costs in this appeal. The 
eross-objections of the respondents are dis- 
missed with costs. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 
Seconp Civiu Appeat No. 13 or 1912. 
June 13, 1913. 

Present: —Mr, Justice Twomey. 

MA SHWE HPE—PLAINTIFE— APPELLANT 
versus 
MAUNG SEIN AND anorHer—Derenpants— 
RESPONDENTS, 

Mortgage or sale—Burden of proof where originally 
a mortgage and subsequently a sale—Admission of un- 
registered mortgage, effect of —Evidence Act (I of 1872), 
8. 68—Transjer of Property Act (IV of 1882), s. 59. 

Where the transaction betwoen the parties ad- 
mittedly began by a simple mortgage and there was 
subsequently a transfer of possession to the mort- 
gagee, it lies npon him to prove his right to resist 
redemption. If he alleges an outright sale, he must 
prove it. 

In a suit for redemption, the burden of proving the 
initial mortgage lies upon the plaintiff who seeks to 
redeem it. Proof of the mortgage is, however, dis- 
pensed with under section 58 of the Evidence Act 
where it is admitted, even though the mortgage was 
effected by an unregistered instrument for more than 
Rs. 100, before the Transfer of Property Act came 
into force. 

Quzre:—-Would the admission of an unregistered 
mortgage after the Transfer of Property Act came in 
operation cure the defect of want of registration? 

Mr. Maung Thein, for the Appellant. 

Mr. Dantra, for the Respondent. 

JODGMENT.—In paragraph 2 of 
the plaint, the first transaction between 
the parties is described. It was a simple 
mortgage for Rs. 300 carrying interest 
at Rs. 3 per cent. per mensem, th: land 
remaining with the mortgagor. The time 
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of the transaction is given as about Tabanng 
1264 B. E. (March 1903) but the plaintiff 
was unable to give the exact date. The 
document executed at the tiae was apparent- 
ly not in her possession. 

In the written statement of the defend- 
ants, the only objection taken to paragraph 
2 of the plaint is as to the date of the 
mortgage. The defendants say that the 
date was 3rd Waning of Thadingyut 1264, 
that is, several months earlier than the 
time mentioned in paragraph 2 of 
the plaint. But it is clear that the 
defendants did not dispute the fact that 
their first transaction with the plaintiff re- 
garding the land in suit was a mortgage. 
Neither party produced the document 
relating to that first transaction. The 
defendants produced two later documentsone, ° 
Exhibit I, a document of mortgage executed in 
Nayon 1266 (May 1904), in which the 
principal and interest of the old mortgage- 
debt, asit then stood, are added together 
and treated as principal, and the other, 
Exhibit If, a conveyance executed in 
Tabaung 1267 (March 1906) by which 
the plaintiff-appellant Ma Shwe Hpe pur- 
ported to make over the lands outright 
to the defendants as she was unable to 
pay the mortgage-debt. Both these docu- 
ments are unregistered and are, therefore, 
inadmissible in evidence for the purpose 
of affecting the lands comprised in them 
(section 49, Registration Act). 


Tbe burden of_proving the mortgage lay 
upon the plaintiff. But proof was dispensed 
with under section 58 of the Evidence Act 
when the defendants admitted the mortgage 
of 1254. Whether the document executed at 
that time was registered or not is a matter 
of no consequence when the mortgage is’ 
admitted. I think this is clear from the- 
authorities cited in the Upper Burma Caza, 
Maung Kat vs. Maung So (1). 


It might have been different if the date of 
the transaction fell after lsb January 1905, 
when section 59 of the Transfer of Property 
Act came into operation in rural areas and 
rendered a registered instrument necessary 
for the validity of a mortgage where the 
principal money secured is one hundred 
rupees or more, Without registration and 


(I) U. B. R. (1897-1901) p. 379. 
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attestation as required by section 59, it 
might ba argued that there wes no valid 
mortgage for the plaintiff to redeem. It 
may be doubted whether the admission of a 
mortgage by the defendants would cure the 
detect in such a case. But the question 
does nob arise in the present case, for 
the original mortgage was admittedly prior 
to the introduction of section 59 into Lower 
Burma generally. 

The learned Divisional Judge made the 
mistake of supposing that the plaintiff relied 
on the unregistered mortgage document, 
Exhibit I. That exhibit was produced by 
the defendant, and, moreover, it was not 
the original mortgage at all. 

Tn a suit for redemption when the tran- 
sactions between the parties admittedly began 
by a simple mortgage, even though there 
was subsequently a transfer of possession 
to the mortgage, it lies upon him to prove 
his right to resist redemption. If he alleges 
an outright sale, he must prove it. The 
law on this point is clearly laid down in 
Po Te v. Po Kyaw (2), which was followed 
in Ma Dan Da v. Kyaw Zan (3). The 
ruling cited by the Divisional Judge (4) 
is not applicable to a case in which the defend- 
ants admit that they were originally mort- 
gagees of the land in dispute. 

The defendants are entirely unable to 
prove the alleged sale of the land to them 
as the conveyance on which they rely is 
unregistered and is, therefore, inoperative 
under section 49 of the Registration Ast, 
and section 54 of the Transfer of Property 
Act and the defendants are debarred from 
producing any other evidence of the tran- 
saction by the provisions of section 91 of 
. Evidence Act. 

In these circumstances, redemption of the 
mortgage was rightly decreed by ‘the Sub- 
Divisional Court. 

The decree of the Divisional Court ia 
set aside and that of the Sub-Divisional 
Court is restored. The defendants-respond- 
ents will pay the plaintiff-appellant’s costs 
in all Courts. 

. Decree set aside, 
(2) 1 L. B. R. 215. 
(8) 3 L. B. R. 6. 
(4) S. J. 133. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civic Appeat No. 130 or 1912. 
May 12, 1913. 
Present: —Mr. Lindsay, A. J. C. 
SANT SAHAI-- Deraxpant— APPELLANT 
téersus = 
CHHUTAE KURMI AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 
Further charge, deed of, executed by one of several mort- 
gagors, whether enforceable against other mortgagors 


` seeking redemption of original mortgage—Contract Act 


{IX of 1872), s. 74—Compownd interest —Penalty, 

A mortgage-deed was executed by five persons. 
Subsequently the 4th mortgagor alone executed a 
deed of further charge in favour of the mortgagee. A 
few days later the plaintiffs, as represeutatives-in- 
interest of the first three mortgagors, brought a suit 
for redemption of the original mortgage. The mort- 
gagee contended that the plaintiffs were bound to 
pay off the deed of further charge as well and that 
he as mortgagee holding from the 4th mortgagor was 
entitled to redeem that mortgagor’s share: 

Held, (1) that the mortgagee had no case for making 
the plaintiffs pay off the deed of further charge in 
this suit; 

(2) that if the mortgagee had any rights in 


` respect of the deed of further charge, he could enforce 


them by separate proceedings. 

Interest at the rate of Re. 0-11-0 per cent. per men- 
sem was to be paid annually and in case of default of 
payment compound interest was to run on the balance 
at the rate of Re. 1 per cent per mensem: 

Held, that the rate of interest was penal, 


Appeal against an order of the Sub- Judge, 
Fyzabad, dated 6th June 1913. 

Mr. Basadeo Lal, for the Appellant. 

Pandit Gokaran Noth Misra, for Respondents 
Nos. 1 and 2. 

JUDGMENT.—This appeal arises out of 
a suit for redemption brought by the first 
and second respondents, Chhutai and Nirhu. 
The mortgagee-defendant is the appellant, 
Sant Sahai. The lower Court gave a decree 
for redemption. Both parties are dissatisfied 
with the terms upon which the decree was 
given. The mortgagee appeals and the 
mortgagors-respondents file cross-objections. - 
The mortgage in suit was executed on the 
22nd of August 1903 in favour of Madho 
Prasad, who is now represented by Sant Sahai. 
There were five execntants of this mortgage, 
namely, Sbeo Lal, Parmeshar Dat, Sheo 
Narain, Ram Charan and Sheo Saran. Sheo 
Lal is dead and is now represented by the 
two plaintiffs, Chhutai and Nirhu, who are his 
sons. These plaintiffs also represent two others 
of these mortgagors, namely, Parmeshar Dat 
and Sheo Narain, whose interest in the 
mortgaged property they have acquired by 
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purchase. Ram Charan was the 6th defend- 

ant in this snit and Sheo Saran the 5th 
mortgagor is represented by his nephew, Ram- 

jas, who was defendant No. 4 and his widow, 

Musammat Rajna, defecdant No. 5. On the 28th 
of July 1906, a deed of further charge to secure 
a sum of Rs. 700 was executed in favour of 

the same mortgagee by the following persons, 
namely, Chhutai, Parmeshar Dat, Sheo Narain, 

Ramjas and Ram Charan. It will be observed 

that Nirhu whois one of the plaintiffs in 
- this case was no party to this deed of further 

charge. It was on this ground that the 

Court below held that the plaintiffe in this 
- suit for redemption were not bound to 
discharge the debt created by this deed. The 
appellant’s case here is that redemption 
should not have been allowed without a 
direction for payment of the sum due on this 
deed of further charge. It is in evidence that 
the sum which was borrowed under this last 
mentioned deed was taken in order to pay 
off arrears of revenue which were dae in 
respect of the property mortgaged. It is 
also an admitted fact that the deed is so 
drawn as to constitute a charge on the pro- 
perty already mortgaged under the first 
deed. Itis quite clear also that although 
Nirhu was no party to this deed, yet his 
co plaintiff, Chhutai, was, and it has been 
admitted that Chhutat and Nirhu now repre- 
sent Parmeshar Dat and Sheo Narain who 
were also parties to this instrament, Prao- 
tically, therefore, as the case now stands the 
mortgagors under this second deed are 
identical with those who executed the deed 
in suit, and Pandit Gokaran Nath, who 
appears on behalf of the plaintiffs-respondents, 
has offered to redeem this deed of further 
charge rather than have the claim for 
redemption split up so as to exempt Nirhu 
from liability. As regards the second deed of 
further charge, it was executed by Ram 
Charan alone. Ram Charan as has been said 
is one of the defendants in the case. This 
deed was execnted on the 17th of July 1911 
only a few days before this suit for redemp» 
tion was brought. It is admitted further 
that prior to the execution of this second 
deed of further charge, the plaintiffs had 
offered to redeem the first mortgage and for 
that purpose had made a deposit in Court, 
I certainly think the appellant has no case 
here for making the plaintiffs pay off this 
second deed of further chargein this suit. Ib 
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is contended on behalf of the appellant that 
ko as mortgagee holding from Ram Charan is 
entitled to redeem back Ram Charan's share. 
Without making any observations as to the 
right of redemption which is claimed in this 
ground of appeal, I need only say that the 
matter cannot be settled in-the present suit, 
If the appellant has any rights in respect 
of this second deed of further charge, he can 
enforce them by separate proceedings. The 
fourth ground of appeal relates to the 
question of costs which I shall determine 
after disposing of the crogs-objections which 
have been filed on behalf of the plaintiffs-re- 
spondents. The first objection taken by these 
respondents relates to an item of Rs, 220, 
Ti is said that although the mortgage in 
suit professes to have been executed by way of 
securing a debt of Rs. 7,000 only, Rs. 6,780 
actually passed by way of consideration. It 
seems that the mortgage in suit was executed 
by the five mortgagors in order to raise a 
sum of money which they were obliged to 
pay into Court in order to secure pre-emption 
of certain property. There is no dispute 
as to the fact that Rs. 6,780 was so deposited, 
As regards the balance, ramely, Rs. 220, 
evidence was given on behalf of the 
defendant-appellant to show that this.money 
had actually been paid. The gist of the 
evidence is that the five mortgagors left in 
the hands of the mortgagee all the arrange- 
ments which were necessary to be made 
inorder to have the pre-emption money 
deposited. There is evidence to show that 
the mortgagee paid the cost of the stamp 
of the mortgage-desd. There is also evidence 
to show that he paid cost of the regis- 
tration and there was a statement made 
by a witness.to the effect that a further: 
sum of Rs. 100 was paid to a Pleader 
who was engaged to carry out the business 
relating to the deposit of the pre-emption 
money. As against this, the only state- 
ment is that of one witness on behalf of the 
plaintiffs who deposes that Sheo Lal, one 
of the mortgagors, paid the Pleader in question 
a fee of Rs. 40. Iam not disposed to balieve 
this for, as observed by the Subordinate Judge, 
itis far more likely that these mortgagors, 
who were in need of money in order to pay off 
what was owing under the pre-emption 
decree, left the whole of the arrangements | 
in the hands of the mortgages ineluding 
the paymant of the Pleader who was engaged 
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therefore, with the learned Subordinate Judge 
that it is proved definitely that a sum of 
Rs. 183 was incurred by the mortgagee in 
experses connected with the transaction 
between the parties. There remains a small 
sum of Rs. 37 regarding which there is no 
direct evidence. There is something to show 
that certain expenses had to be incurred on 
account of cost of travelling, and altogether 1 
think the Court below was justified in hold- 
ing that the entire sum expressed in the deed 
of mortgage was paid atthe time. It would 
be very difficult after such a long lapse of 
time for a mortgagee to produce definite 
evidence of the disbursement of petty items 
of expenditure, and in the present case it is 
also to be noted that the ‘original mortgagee 
is dead and is now represented by his son. So 
far as this objection is concerned, I think it 
must be dismissed. Another objection taken 
on behalf of the respondents mortgagors is with 
ralation toasumof Rs. 35-3. Undertheoriginal 
deed of mortgage,the mortgagee’ was given 
possession on the understanding that the pro- 
fits of the property were to be applied in pay- 
ment of the interest on a sum of Rs. 3,975 out 
of the principal amount. 16 was claimed by the 
plaintiffs mortgagors that the mortgagee 
had collected a sum of Rs. 852-3 0 in excess 
of what he was entitled to. The Subordinate 
Judge dismissed the claim in this respect 
holding that according to the terms of the 
instrument, there was .to be no accounting 
between the parties. I have no doubt as to 
the correctness of the lower Oourt’s 
decision on this point. The deed clearly 
states that the mortgagors are not to be 
entitled to any account in respect of the 
profits received by the mortgagee. This 
objection must also fail. The third objection 
which the plaintiffs put forward is with 
respect to the rate of interest laid down in 
the bond in suit. They claimed before the 
Court below that the rate of interest was 
penal and that it ought to be relieved 
against. The Subordinate Judge rejected 
this plea apparently on tke ground that 
the enhanced rate of interest was to run 
only from the date of the default and not 
from the dateof the bond. He also was of 
opinion that there was nothing in the deed 
which would disclose that the agreement 
was of a penal character. It is pointed out, 
however, that the stipulation for interest 


Lordships of the Privy Council in Sundar 
Koer v. Rat Shiam Krishen (1). The rate of 
interest providedin the bond here was 11 annas 
per cent. per mensem. This interest was to run 
on asum of Rs. 3,025 and was to ‘be paid 
annually. It was stipulated thatin default 
of payment, compound interest was to run 
on the balance at the rate of Re. 1 per cent. 
per mensem. As observed by their Lord- 
ships in the judgment just referred to, com- 
pound interest is in itself perfectly legal but 
compound interest ata rate exceeding the 
rate of interest on the principal moneys, being 
in excess of and outside the ordinary and 
usual stipulation, may well be regarded as in 
the nature of a penalty. This view of the 
law has been taken in a number of other 
cases of which it is necessary only to refer to 
the one reported as Baid Nath Dass v 
Shamanand Das (2) and that reported as 
Rameswar Prosad Singh v. Rat Sham Kishen 
(3). I am of opinion, therefore, that the 
rate of interest in this case was penal and 
that the plaintiffs are entitled to be relieved 
against it. Compound interest will be al- 
lowed only at the rate of Il annas per cent. 
per mensem. This objection is allowed. 

The result, therefore, of the appeal and of 
the objections is this that the plaintiffs will 
be given a decree for redemption in the usual 
form on payment of the amount due under 
the original deed of mortgage, the compound 
interest to run at the rate of 11 annas per 
cent, per mensem only. The plaintiffs will 
also be required to pay off the sum which 
is due under the deed of further charge 
executed on the 28th of July 1906. A 
decree will .be prepared accordingly and the 
usual period of six months will be given to 
the plaintiffs to redeem the two mortgages 
in question. With regard to costs, the order 
is that the plaintiffa and the defendant, Sant 
Sahai, do pay and receive costs in both Courts 
in proportion to the extent of their respective 
failure and success. 

(1) 34 C. 150; 4 A. L. J. 109; 11 C. W.N. 249; 50. 
L.J. 106; 17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. L. T. 
75; 34 I. A. 9. 


(2) 22 0. 143. 
(3) 29 0. 43. 
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CALCUTTA HIGH COURT. 
Lerrers Parent Appgan No. 116 or 1911. 
duly 3, 1913. 

Present: Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

Sheikh SADAR-UD-DIN—Derenpant— 
APPELLANT 
versus 
Sheikh EK RAM-U D-DIN—Praintize— 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 629, 
630—Review—Appeal against final decree—Propriety 
of order granting review to be challenged, on what 
grounds— Granting of review—-Whether whole case open 
for decision. 

In an appeal against the final decree, the propriety 
of the order whereby a review was granted by 
the Court, can be challenged only on the grounds 
specified in section 629 of the Civil Procedure Code 
of 1882, i x 

Where an application for review of judgment has 
been granted, the Court at the hearing is not res- 
tricted to the particular ground on which the review 
was granted, but may re-hear the whole case, 

Dhuronidhar Ben v. Agra Bank, 5 C. 85; 40. L. R. 
434, referred to. 

Sainal Ranchod v. Dullabh Dvarka, 10 B. H. O. R. 
860 and Emperor v. Narayan Raghunath Patki, 82 B. 
111 at p. 120: 9 Bom. L. R. 789; 6 Cr. L. J. 164; 2 M, 
L. T. 414, relied upon. 

Appeal under section 15 of the Letters 
Patent from the decree of the Hon’ble Mr, 
Justice D. Chatterjee, dated May 5th 1911, 
in Second Appeal No. 1101 of 1909. 

Mr. Nur-ud-din Ahmed, for the Appellant. 

Babu Shasadhar Roy, for the Respondent. 


JUDGMENT.—-This is an appeal by the 
first defendant under clause 15 of the 
Letters Patent against a judgment of Mr. 
Justice Digambar Chatterjee in a suit for 
arrears of rent. The question’ in con- 
troversy between the parties was, whether 
the relationship of landlord and tenant 
kad been proved to exist between them. 

The Court of first instance answered this 
question in favour of ‘the defendant and 
dismissed the suit. Upon appeal, the 
Subordinate Judge reversed this decision 
onthe 30th of April 1903 and made a 
decree in favour of the plaintiff. An 
application for review of judgment was 
presented to the Subordinate Judge and 
notice was directed to be issued thereupon. 
The application, however, came to be heard 
by his successor on the 28th of November 
1908. The latter Officer granted the ap- 
plication for review and directed that the 
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appeal be re-heard. The appeal was then 
re-heard on the 23rd of February 1909, 
and the decision of the Court of first 
instance -was affirmed. The plaintiff then 
appealed to this Court and contended 
before Mr. Justice Chatterjee that it was 
beyond the authority of the Subordinate 
Judge to set aside on review the judg- 
ment of his predecessor, because that 
judgment had been attacked on only one 
ground which might justify its modification 
but not its reversal in its entirety. This 
contention bas found favour with Mr. 
Justice Chatterjee and he has based his 
decision upon the cases of Byjnath Sahoy 
v. Wuzeer Narain (1) and Dhurontdhur 
Sen v. The Agra Bank (2). In the view 
he has taken, Mr. Justice Chatterjea has 
set aside the judgment of the Subordinate 
Judge and made a ‘decree in favour of 
the plaintiff for a share of the amount 
claimed as arrears of rent. This decision 
is now challenged before us on two grounds, 
first, that in an appeal against the final 
decree, the propriety of the order whereby 
the review was granted by the Subordinate 
Judge conld be challenged only on the 
grounds specified in section 629 of the 
Civil Procedure Code of 1882 and, secondly, 
that the Subordinate Judge acted pro~ 
perly in the exercise of his jurisdiction 
when he set aside the entire judgment of 
his predecessor. 

In our opinion, both these contentions 
are well founded. Section 629 provides that 
“whenever an application for review is ad- 
mitted, the admission may be objected to 
on one or more of three specified grounds, 
namely, first, that the admission has been 
made in contravention of the provisions of 
section 624: in other words,- that the 
application for review has been granted 
by a Judge other than the Judge who 
delivered the original judgment and on a 
ground other than the discovery of some 
clerical error apparent on the face of the 
record or tbe discovery of new and im- 
portant matter or evidence; secondly, that 
the admission has been made in contravens 
tion of the provisions of seation 626, 
namely, that the application has been made 
without previous notice to the opposite 


party or that it has been granted on the 
(1) 24 W. R. 427. 
(2) 5 C. 86; 4 0. L. R. 434, 
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ground of the discovery of new matter 
or evidence without strict proof that such 
new matter or evidence .was not within 
the knowledge of the applicant at the 
original trial, or that the applicatior has 
been granted by a Judge other than the 
Judge who delivered the judgmént and 
without the issue of a notice by that 
Judge; thirdly, that the application has 
been granted after the expiration of the 
period of the limitation prescribed therefor 
and without sufficient cause. In the 
oase before us, it cannot be reasonably 
contended that the ground on which the 
propriety of the order of the Subordinate 
Judge is challenged falls within any of the 
grounds specified in section 629, Con- 
sequently, the appeal is infructaous. 

Ifthe order of the Subordinate Judge 
was made without jurisdiction, the course 
open to the party aggrieved was to invite 
this Court to revise the order under section 


115 of the (ivil Procedure Code. That 
course, however, was not adopted. Conse- 
quently, it was not open to Mr. Justice 


Chatterjee to set aside the decree of the 
Subordinate Judge on the ground that he 
had granted the application for review 
without jurisdiction. This view is in accord 
with that taken in Gopala Aiyar v. Rumasami 
Sastrial (8). 

Apart from this question, however, the 
appellant must succeed on the ground that 
the order of the Subordinate Judge was 
right on the merits. 


It has been broadly contended before us 
by the respondent that when an application 
for review of judgment has been granted; 
- the Court at the re-hearing is restricted 
to the particular ground on which tbe 
review was granted. This view was sougut 
to be supported by reference to the cases 
of Hurro Onunder Chuckerbutty v. Ram- 
kishore Ohuckerbutty (4), Baijnath Sahoy 
v. Wazeer Narain (1) and Dhuronidhar Sen 
v. The Agra Bank (2). As regards the 
first and second cases mentioned, it may be 
a matter for discussion whether they have 
any application at all. They were decided 
under Act VIII of 1859, section 380 of 
which provided that “when an applica- 
tion for areview of judgment is granted, 


(8) 31 M. 49; 2 M: L. T, 519; 17 M. L. J. 608. 
(4) (1864) W. R. 141, 
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a note thereof shall be made in the 
register of suits or appeals (as the case 
may be,) and the Court shall give such 
order inregard to the re-hearing of the 
suit asit may deem proper in the cir- 
cumstances of the case.’ The view may 
reasonably be entertained that this authorizes 
the Court either to re-hear tke case as a 
whole or to re-hear special points in 
connection therewith. As regards the case 
of Dhuronidhar Sen v, The Agra Bank (2), it 
was decided when the Act of 1877 was in 
and the language of that Code is 
identical with that of section 630 of the 
Code of 1882. It is, consequently, necessary 
to examine what was precisely decided in 
the case of Dhuronidhur Set v. Agra Bank 
(2). The case then before the Court was 
heard by a Fall Bench of three Judges 
under section 15 of the Letters Patent, a re- 
view of judgment was obtained and the case 
was re-argued before a Full Bench differently 
constituted. When the case came to be 
heard, Mr. Justice Jackson observed that 
the Vakil for the appellant was not entitled 
to raise a particular question on the ground 
that the question had not been raised when 
the case came up before the Fall Bench 
before, in other words, that the ques- 
tion raised would not be entertained 
because it had not been pressed at the 
previous hearing before the Full Bench. 
Sir Richard Garth, C. J., observed, on the 
other hand, that the Vakil for the appellant 
was only entitled to go into points on 
which the rule granting the review was 
allowed, that the particular matter sought 
to be pressed was not mentioned when 
the rule was argued and that, therefore, 
the Court could not enter into it at that 
stage. This observation of the learned Chief 
Justice possibly supports the contention of 
the respondent, but we are of opinion that 
what was really intended to be decided was 
that it was competent to the Court in its 
discretion to refuse to entertain a question 
which had not been placed before the 
Court when the review was granted. Be- 
sides, we do not know the terms of the 
order by which the Rule was made absolute, 
aud it has not been shown to us that 
by that order the whole case was re-opened. 
On the other hand, we observe that reliance 
was placed on behalf of the appellant upon 
the decision in Samak Ranchod v. Dullabh 
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Dvarka (5). The learned Judges did not 
express their dissent from this decision. 
In that case, the Bombay High Court ob- 
served that ib was the invariable rule in 
that Court that when a review had been 
admitted, the whole case was re-opened and 
this view was recently accepted as settled 
law in the case of Hmperor v. Narayan Raghu- 
nath Patki (6). In our opinion, up-n a 
fair constructicn of section 680 of tke Oode 
of 1882, the view cannot possibly be main- 
tained that when an application for a review 


has been granted, the Court is restricted. 


at the re-bearing to 8 consideration of that 
question alone which has been argued upon 
the rule for review. Section 6380 provides 
that “when an application for a review 
is granted, a note thereof shall be made 
in the register and the Court may at once 
re-hear the case or make such order in 
regard to the re-hearirg asit thinks fit,” 
It is plain that the expression “re-hear the 
case” means re-hear the whole case. If the case 
is to be re heard only upon special points, 
the order must be made under the latter part 
of the section which authorises the Court “to 
make such order in regard to the re-hearing 
as it thinks Aib”, This was the view taken in 
the case of Hurbans Sahye v. Thatoor Purshad 
(7), where, upon the authority of the 
decision of the Judicial Committee in Bhugwan- 
deen Doobey v. Myna Baee (8), it was ruled 
that “where a review of judgment is granted 
on a particular ground, the Court is not 
bound to re-hear the whole case under section 
630 of the Civil Procedure Code: it is in the 
discretion of the Court to re-hear the whole 
case or only the particular point on which the 
rule has been granted”. This, however, is a 
question which does not arise in the case 
before us. The Subordinate Judge made the 
application for a Rule to grant a review abso- 
lute. He set asidethe whole judgment of his 
predecessor and directed the appeal to be 
re-heard. It is contended that he had no 
jurisdiction to do so, This contention is 
clearly unfounded and if it were adopted, 
great injustice might be done to a party 
litigant. To take one illustration only, 


(5) 10 B. H. 0. R. 360. 

(6) 32 B. 111 at p. 120; 9 Bom. L. R, 789 (F. B.); 6 
Or. L. J. 164; 2 M. L. T. 414, 

(7) 9 0. 209. 

(8) 11 M. L A. 487 ab p. 499; 20 Eng. Rep. 184; 
9 W. R. 23, 
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suppose in aruit for possession, the claim 
is resisted by the defendant on two grounds, 
limitation and res judicata. The Court 
decides the question of limitation in favour of 
the defendant, and dismisses the suit. The 
question of res judicata is not determined. 
An application for a review ia made by the 
plaintiff on the ground that the decision 
upon the question of limitation is erroneous, 
and that application is successful, what is 
to happen? Is not the case to be re-heard, in 
other words, is not the question of res judicata 
which was left undetermined at the previous 
hearing, to be investigated? Take another 
case: Suppose that in this very litigation, 
the Court decides the question of limitation 
against the plaintiff, but the question of res 
judicata in his favour and dismisses the suit. 
It is not open to the defendant to appeal 
against the decree made in his favour, nor 
is it open to him to apply for a review of 
that decree. The plaintiff makes an applica 
tion for a review, and satisfies the Court 
that the decision upon the question of 
limitation is erroneous, It is vot open to 
the defendant to argue that the decision upon 
the question of res judicata is also erronsous, 
and that the suit ought to have been dismiss- 
ed on that ground alone? The theory that 
the Court is restricted to the particular 
point urged in support of the application 
for review can be supported only on the 
basis of an entirely untenable’ theory, 
namely, that the points that arise for 
decision in acase areall entirely separable 
from each other and that they are contained, 
each in a water-tight compartment. On the 
ther hand, it happens in many cases the 
decision on one issue may be connected with . 
the decision on another issue, and the rever- 
sal of the decision upon ons issue may serious. 
ly affect the decision on another issue.’ 
To hold, when a review is granted on 
consideration that the decision upon a parti- 
cular point is erroneous, that the Court is 
restricted to the re-consideration of that 
point aud that point alone, and cannot 
re-consider the case as a whole, would be to 
plaze upon section 630 an interpretation 
which is not justified by the language used 
by the Legislature and which is calculated to 
impede the administration of justice. 


We hold, therefore, that the view taken by 
Mr. Justice Chatterjee as to the authority 
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of the Subordinate Judge to grant the appli- 
cation for review in its entirety cannot be 
supported. The result is that this appeal is 
allowed, the decree of Mr. Justica Chatterjee 
set aside and that of the Subordinate 
Judge restored. The appellant is entitled 
to his costs in both appeals in the High 
Court. : 
Appeal allowed. 


LOWER BURMA CHIEF COURT. 
First Civi APPrAL No. 53 or 1913. 
June 16, 1913. 

Present: —Mr, Hartnoll, Offg. Chief Justice, 
and Mr. Justice Young. 
MOHAMED IBRAHIM-— APPELLANT 

_ versus 
A. SUBBIAH PANDARAM—Rasponpent, 

Appeal—Order refusing instalments—Civil Procedure 
Code (Act V of 1908), O. XX, r. 11. 

There is no appeal from an order refusing to allow 
the decretal amount to be paid by instalments. 

Appeal against an order refusing to allow 
payment of decretal amount and costs by 
instalments. 

Mr. R. N. Burorjee, for the Appellant. 

Mr. Giles, for the Respondent, 

JUDGMENT. 

HARTNOLL, Orra. C. J.—The appellant was 
sued by the respondent for the recovery of 
Rs. 10,264 due on two promissory-notas. 
He did not deny his liability bat asked 
that payment by instalments ba allowed. 
The District Judge refused to pass an order 
for payment by instalments, and that refusal 

„is the subject-matter of this appeal. Re- 
spondent urges that the order refusing the 
application to be allowed to pay by instal- 
ments is not a part of the decree but 
is a separate order passed under Order XX, 
rule 11, and that an order under that 
Order and rule is not appealable. The” con- 
tention appears to us to be correct. The 
decree is merely one for the payment of 
Rs. 10,264 and costs. The order on the 
application for permission to pay by instal- 
ments was dealt with under Order XX, 
rule 11. The appeal is, therefore, dismissed 
with costs on the ground that it does 
not lie. 
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Young, J.—I concur. 
HARTNOLH, Orre. C. J.—The application for 
stay is also dismissed but without costs. 
Youne, J.—I concur. 
Application dismissed, 





ALLAHABAD HIGH COURT. 
First Civis Apprat No. 83 or 1912. 
May 7, 1913. 

Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

TRAKUR PRASAD—Patitioyer— 
APPELLANT 
versus 
PUNNO LAL AND orarrs—Opposits Parry—~ 
RESPONDENTS. 

Provincial Insolvency Act (III of 1907), 8. 22— 
Limitation Act (IX of 1908), s. 5, applicability of —~ 
Application to Court against act of Receiver-~Latension 
of time, whether can be allowed. 

Section 5 of the Limitation Act does not apply to 
applications contemplated by section 22 of the In. 
solvency Act. An application under the latter section 
against an actof the Receiver is neither an application 
nor an appeal such as is contemplated by section 5 of 
the Limitation Act. Therefore, an extension of time 
cannot be granted in respect of such an application, 

First appeal from an order of the District 
Judge of Allahabad, dated 9th March 1912, 

Mr. Govind Prasad, for the Appellant. 

PRELIMINARY JUDGMENT. — The 
facts of the case, out of which this appeal 
arises, are as follows:—The appellant is 
a secured creditor of an insolvent. He 
was a mortgagee in possession. A Re- 
ceiver was appointed by the Court and it 
appears that on the 20th of September 1911, 
he took possession of the property in question, 


‘On the 8lst of October 1911, the present 


appellant made an application under section 
22 of the Provincial Insolvency Act to the 
Court asking it to reverse the act of the 
Receiver and to restore him to possession, he 
being a secured creditor. The learned 
District Judge held that as the application 
was made more than twenty-one days after 
the act complained of had been done, it was 
time-barred. He accordingly rejected the 
application, On appeal before us it is urged 
that the act complained of did not come to 
the notice of the appellant on the date when 
it was done or soon after it and the appellant 
went to the Court without delay and, theres 
fore, the Court ought to have applied section 
5 of the Limitation Act and admitted the 
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application, The appellant did not ask the 
Oourt te admit his application out of time 
and there is, therefore, on the record no 
evidence whatsoever to show that there was 
sufficient cause for so doing. We, therefore, 
remit the following issue to the Court below: — 
‘When did the act of the Receiver first come 
to the knowledge of the appellant? The 
Court will take any evidence offered on the 
issue by the parties and remit its finding. 
On receipt of the finding, ten days will be 
allowed for objections. 


JUDGMENT.—The return made by the. 


Court below to the issue remitted is that the 
appellant came to know of the act ofthe Re- 
ceiver on the 27th of October 1911, če., four 
days prior to his filing the application of the 
8156 of October 1911. If section 5 of the 
Limitation Act, 1X of 1908, could apply 
to the application made by the appellant 
to the Court below, then we should be of 
opinion that the appellant was entitled to 
ask the Court to exercise the power granted 
by that section. But, in our opinion, section 5 
of the Limitation Act does not apply to appli- 
cations contemplated by section 22 of the Insol- 
vency Act. Section 5 of the Limitation Act 
runs as follows:— “Any appeal or application 
for a review of judgment or for leave to appeal 
or any other application to which this sec- 
tion may be made applicable by any enact- 
ment or rule for the time teing in force may 
“be admitted after the period of limitation 
prescribed therefor, when the appellant or 
applicant satisfies the Court that he had 
sufficient cause for not preferring the appeal 
or making the application within suck 
period.” An application under section 22 
of the Insolvency Act to the District Judge 
is not an appeal, application for review of 
judgment or for leave to appeal and itis 
admitted that there is no rule or enactment 
under which this section was made appli- 
cable to section 22 of the Insolvency Act. 
Our attention is called to the Full Bench 
ruling in Dropadi v. Bira Lal (1). But that 
ruling does not help the appellant. Granting 
that the general provisions of the Juimitation 
Act apply to the Insolvency Act, the very 
wording of section 5 limits the applicability 
of that section to appeals and applications 
of a certain character. An application 
under section 22 of the Insolvency Act 


(1) 34 A. 496; 16 Ind. Cas, 149; 10 A. L. J. 3, 
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come in any way within the 
It is urged 
that the application to the District Judge 
against the act of the Receiver is really an 
appeal as is contemplated by section 5 of the 
Limitation Act. Clause (2) of section 52 of 
the Insolvency Act is quoted, which runs as 
follows:—‘‘Subject to the appeal to the Court 
provided for by section 22, any order made 
or act done by the Official Receiver in the 
exercise of the said powers shall be deemed 
the order or act of the Court.” It seems to 
us clear that the word ‘appeal’ in this 
clause is not used in the strict legal mean- 
ing of the word. The very wording of the 
section shows this. Section 22 is perfectly 
clear. The proviso says:— Provided that no 
application under this section shall be 
entertained after the expiration of twenty-one 
days from the date of the order or decision 
complained of.” The right of appeal is 
given in section 46 of the Act. In our 
opinion, an application under section 22 
of the Act against an “act” of the Ro- 
ceiver is not, and cannot be, an “appeal” 
such as is contemplated by section 5 of the 
Limitation Act. Itis clear, therefore, that 
section 5 of the Limitation Act does not 
apply and the Court below was, therefore, 
bound to reject the application made to it 
and this appeal must fail. Itis dismissed. 
We make no order as to costs as the other 
side is not represented. 


does not 


Appeul dismissed, 


LOWER BURMA CHIEF COURT. 
Seconn OivIL Appears Nos, 18 AND 19 og 
1912, 

June 26, 1913. 

Present:—Mr. Justice Twomey. 
MAUNG PO HAN—Appsitanr 
VETEUS 
MA TA LOK—Responppnt, 

Buddhist Law—Divorce —Desertion —Ill-treatment— 
Pleadings—Absence of specific isswe— Civil Procedure 
Code (Act V of 1908), O. XLI, r. 24. 

A Burmese woman sued her husband for divorcee 
on the grounds of desertion and oruelty. The Town- 
ship Judge framed one issue, viz:—“Is the plaintiff 
entitled to a divorce according to her plaint?” and 
granted a divorce on the ground of desertion. The 
District Court, however, found against the plaintiff on 
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the issue as to desertion but confirmed the Town- 
ship Court’s decree on the ground of ill-treatment. 
It was urged that the District Cours ought to have 
dismissed the suit when it found against the plaintiff 
on the ground of desertion, as no specific issue was 
framed regarding ill-treatment: 

Held, that the action of the District Court was autho- 
rised by the provisions of Order XLI, rule 24, of the 
Civil Procedure Code and the defendant was not pre- 
judiced by the absence of a specific issue, as the plaint 
had expressly pleaded ill-treatment. 

According to Buddbist Texts, even when the hus- 
band hag been guilty of oruelty only once, it is open 
to the wife to insist on a divorce and she is entitled 
to get it subject to the penaity that assets and lia- 
bilities of the couple are to be divided equally be- 
tween them. 


Mr, Tha Din, for the Appellant. 
Mr. Gaunt, for the Respondent. 


JUDGMENT.—The respondent, Ma Ta Lok, 
sued her husband, the appellant, Po Han, 
for a divorce on the grounds of desertion 
and cruelty. She stated that she resigned 
all claim to share in the knapazon property 
and merely asked for a deoree for divorce 
without costs. The decree asked for was 
virtually what a Burman Buddhist spouse 
may now obtain in Upper Barma when 
the other party is without fault and does 
not consent, This was decided in the import- 
ant Upper Burma case, Ma Kin Lat v. Ba 
So (1) in 1904. The learned Judicial Com- 
missioner’s main ruling in that case does 
not yet appear to have been adopted fully 
in Lower Burma, though the case was 
‘cited with approval in Lon Ma Gale v, Maung 
Pe (2) in connection with another question. 
It is not necessary to consider whether 
the respondent, Ma Ta Lok, would have 
been entitled to a divorce if her husband 
had been without fault, for it has been 
her case throughout that he was guilty 
of cruelty towards her. The learned District 
Judge has discussed the evidence as to 
cruelty and I agree with his finding that 
it is established. It is urged now that 
no issue as to ill-treatment was framed by 
the Township Court, which decided. the 
suit only with reference to the charge of 
desertion, and that the District Judge, 
having found against the plaintiff-respondent 
on the issue as to desertion, ought to have 
‘dismissed the suit, But though no specific 
issue was framed as to ill-treatment, it was 
certainly covered by theissue:—‘‘Isthe plaintiff 


(1) U. B. R. 1904-06, Bud. Law, Div., 3, 
- (2) 4 Ind. Cas, 306; 5 L. B. R. 114. 
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entitled to adivorce according to her plaint?”, 
for the plaint expressly pleads ill-treatment. 
The action of the District Court in dealing 
with this matter was authorised by the 
provisions of Order XLI, rule 24, and I sea 
no reason to think thatthe defendant-appel- 
lant was prejudiced by the absence of a 
specific issue. Ma Ta Lok gave evidence of 
the ill-treatment she suffered at his hands 
and her evidence was corroborated by the 
village headman to whom she complained and 
showed the marks of the beating. No atb- 
tempt was made to rebut this evidence. On 
the contrary, the defendant admitted kicking 
and beating the plaintiff. 

The argument derived from the case of 
Ma Ein v. Te Naung (3) has no force. It is 
true that the judgment in that case appears to 
countenance the view that a divorce should not 
be granted to a woman for asingleactof cruelty. 
Butin the first place, I note that no actual 
ill-usage was proved in that case apart from 
the plaintiff’s own statement. Moreover, it is 
clear from the texts cited in section 303 of 
the Kinwun Mingyi’s Digest (Vol. IT, 
Marriage) that even where the husband has 
been guilty of cruelty only once, it is open ta 
the wife to insist on a divorce and she is ea» 
titled to get it, subject toa penalty, the penal- 
ty being that the divorce shall be effected as 
if both parties desired it and the assets and 
liabilities of the couple are to be divided 
equally between them. See Ma Qyan v. Su 
Wa (4), where this rule was adopted for 
Upper Barma (1897). In the present case, 
the joint property of the married couple 
appears to have been appropriated by the 
hasband already. 

1 think the decree of divorce was rightly 
granted and I dismiss with costs Po Han’s 
appeals both in the divorce case and in the 
connected case (No. 97 of 1911 of the District 
Court) in which he prayed for restoration of 
conjagal rights. 


Appeals dismissed. 
(3) 5 L. B. R. 87; 3 Ind. Cas 715. 
(4)U. B. R. 1892-96, p. 28. 
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CALCUTTA HIGH COURT. 


July 14, 1913. 

Fresent:—Mr. Justice Fletcher. 
BEUPENDRA NATH BASU -— PLAINTIFR— 
PETITIONER 
versus 
Moharaja RANAJIT SINGH BAHADUR 
AND SURENDRA NATH BANERJEA— 


Derenpants—-Opposite Party. 

Election—Hlection of Additional non-official members 
to Supreme Council by members of Bengal Legislative 
Cownctl—Some members voting before taking oath of 
allegiance—-Non-election of plaintiff— Appeal by plaintiff 
to Governor-General in Council rejected—Suit by 
plaintiff for tdeclaration—Injunction—Specific Relief 
Act (I of 1877), 8. 42—Givil Procedure Code (Act V 
of 1908), s. 9. 

The plaintiff was a candidate for election as 
a non-official additional member of the Governor- 
General’s Council by the non-official members of the 
Bengal Legislative Council. In that election, the 
defendant No. 2 stood at the head of the poll, the 
defendant No. 1 standing second, the plaintiff being 
third. Acting under the terms of the Regulation 
framed by the Governor-General in Council, the 
plaintiff preferred an appeal to the Governor-General 
in Council asking that the election should be declared 
to be void on the ground that two of the electors 
who had voted had not, at the time of voting, taken 
the oath of allegiance as required by the terms of the 
Regulation. The appeal was rejected and it was 
decided that the two defendants were duly elected 
members of the Governor-General’s Council, 

The plaintiff then broughta suit for a declaration 
that the election of the defendant was void and 
prayed for an injunction restraining the defend- 
ants from exercising powers and functions as 
non-official additional members of the Governor- 
General’s Council: 

Held (1), that section 9 of the Civil Procedure 
Code dealt with the Courts, not with the rights of 
parties, to find what wag the jurisdiction of the Court 
and what Civil suit the Court might try; 

(2) that the rights, if any, which the plaintiff had 
in this case, were governed by the Specific Relief 
Act; 

(3) that it was only for the purpose of exercising 
the legislative functions that the oath of allegiance 
was required, andthe mere fact of omission to take 
the oath of allegiance did not ipso facto cause a 
member of a local Council to vacate his seat or make 
him incompetent to vote for the election of mem. 
bers to the Imperial Legislative Council; 

(4) that upon the facts as the plaintiff deliberately 
elected to carry his appeal to the Governor-General 
in Council, and as a very serious delay had been occa- 
sioned, and the two defendants sat and voted 
in the Imperial Council for the whole Sessions, tho 
injunction should not be granted. 

Moyar of Penryu, In ve, 1 Strange 582;93 Eng. 
Rep. 714 and Res, v. Swyer, 10 Barn. and Cress, 
486; 8 L. J. (0. s.) K. B. 221; 109 Eng. Rep, 681, 
referred to. 


Rule obtained by the plaintiff calling 
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on the defendants to show cause. why an 
injunction should not be issued against them 
restraining them from exercising the func- 
tions appertaining to the members of the 
Supreme Legislative Council on the ground 
that their election as non-official members 
from the Bengal Legislative Council was 
void, as two of the members, the Nawab 
of Dacca and Mr. R. Glen had not, at 
the time of veting, taken their oath of 
allegiance. 


Messrs. O. R. Das, N. Strcar, P. R. Das, 
0. O. Ghose and S. Ghose, appeared in support 
of tbe Rule. 


Mr. Kenrick, the Advocate-General, and 
Mr. P. K, Majumdar, appeared for Defendant 
No. 1. 


Messrs. B. Chakravarti, J. Chaudhuri and 
B. K. Lahiri, appeared on behalf of Defend- 
ant No. 2. 


JUDGMENT.—This is a Rule obtained by 
the plaintff, Mr. Bhupendra Nath Basu, calling 
on Moharaja Ranajit Singh Bahadur and Mr. 
Surendra Nath Banerjea, defendants in the 
suit, to show cause why an injunction should 
not be awarded against them restraining 
them, until the final determination of the 
suit and until further orders, from exercising 
the powers and functions as non-official 
Additional Members of the Council of the 
Governor-General of India. 


Tko case has been argued by Mr. CO. R. 
Das on behalf of the plaintiff anda good 
many interesting and difficult questions have 
been raised during the course of the argu- 
ment. In my opinion, this application must 
fail upon the facts. The question as to the 
jurisdiction of His Excellency the Governor- 
General in Council and to what extent he 
can make regulations under section 6 of the 
India Councils Act, 1909, so as to exclude 
the jurisdiction of the Civil Court is one of 
considerable importance and, in my opinion, 
it isnot necessary to decide that in the 
present case. But assuming that the - 
jurisdiction does exist, what are the 
rights of tke plaintiff in this case? The 
plaintiff was a candidate at the election 
held on the 14th February last. In that. 
election the second dsfendant stood at 
the head of the poll, the first defendant 
standing second and the plaintiff was the 
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.third, being only one vote behind the first 
defendant. Acting under the terms of the 
Regulation that had been framed by the 
Governor-General in Council, the plaintiff 
preferred an appeal fo His Excellency the 
Governor-General in Council asking that he 
should declare the election to be void on the 
ground that two of the electors, who have 
given their votes in the election, had not 
taken their oath of allegiance as required 
by the terms of the Regulation. The 
Governor-General in Council, having received 
in writing the case of the plaintiff as also 
having seen the case of the defendants, decided 
that the two defendants were duly elected 
members of his Council. It seems to me 
that on those facts it is impossible to ask 
the Court to exercise jurisdiction which is 
a discretionary jurisdiction in the Court. 
I altogether dissent from Mr. O. R. Das’s 
argument that under section 9 of the Civil 
Procedure Code, he has got the right “ex debita 
justitia” to have an order from the Court 
declaring thatthe two defendants were not 
duly elected as Members of the Council of 
the Governor-General. Section 9 of the 
Code of Ojvil Procedure deals with the 
Courts—not with the rights of the parties— 
to find what is the jurisdiction of the Court 


and what civil suit the Court may try unless‘ 


you are barred by some provisions of the 
law. The rights which the plaintiff has 
got in this case, if any, are governed by the 
Specific Relief Act. As to that, J have no 
doubt that the rights that he has got ina 
suit come under Chapter VI, Specific Relief 
Act, section 42, which provides that any 
person entitled to any legal character may 
institute a suit against any person denying or 
interested to deny his title to such character 
and the Court may in its discretion make 
therein a declaration that he is entitled and 
the plaintiff need not in sucha suit ask for 
any further relief. The plaintiff in this cass, 
as a matter of facb, asks for a declaration that 
the election of the two defendants is void and 
he has only asked for other relief consequential 
on that declaration. Mr. O. Ri Das stated 
that the rights of the plaintiff in a suit 
instituted under the provisions of ssction 42 
of the Specific Relief Act are such that he is 
entitled to asamatter of course. To that 
view I am altogather unable to agres. 
‘Whatever the decisions that, he says, had been 
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given on that section, nothisg can get ont of 
the expressed words of the section, namely, 
“that the Court may, in its discretion therein, 
make. a declaration?” and in no case can do 
away with the express words used by the 
Legislature in enacting that section. If that 
was not so, we have got this absurd result 
that the period of limitation for a suit of this 
nature under the Indian Limitation Act is 
for six years. The Council of the Governor- 
General is elected for three years and, theres 
fore, thres years after the Council ceased, the 
Court might be going on trying suits under 
section 42 as to who were properly elected 
to the Conucil that ceased to exist three years 
before. That is, in my opinion, not a 
reasonable nor a proper construction to place 
upon section 42. 

In my opinion, in a suit of this nature 
what you have got to de is this. You have 
got to apply the principles of the Court of 
Common Law in granting or refusing the 
prerogative writs of mandamus. Those were 
reasonable rules which were found to act not 
only many years but many centuries, Those 
were the rules which govern elections of all 
bodies other than the two Houses of 
Parliament, which is not subject to the 
jurisdiction of any other Court, but decides 
for itself who are elected and who have got 
the right to sit in either of those two Houses. 
But in all other bodies, the right of election 
in which the Court has jurisdiction to interfera 
is governed by the principles by which the 
Courts of Common Law grant or refuse the 
prerogative writs. If you apply those 
principles in this case and assume that the 
Regulations made by the Governor-General 
in Council were ultra vires, you have not 
much difficalty in dealing with this 
case. You have got to consider first of all 
the conduct of the plaintiff and first that ha 
deliberately elected to carry his appeal te the 
Governor-General in Oouncil whereas he 
kaew that the Governor-General in Council's 
decision was, according to his views, of no 
validity. Secondly, you have got to consider 
the very sericus delay that has been occasion- 
ed in this matter by reason of the plaintiff 
having preferred his appeal to the tribunal, 
that hesaid, has no jurisdiction in this 
matter. The two defendants, both, sat and 
voted in the Council ofthe Governor-General 
for the whole Session. Moreover, ib may ba 
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a case of serious prejudice to the defendants 
for aught I know that the electorate might 
not be the same; the majority by which both 
of them were elected over the plaintiff is a 
- comparatively narrow one and it may be, as 
` electors do sometimes, that some of the élec- 
tors may have changed their view with regard 
to the one or other of the defendants, which, 
if the plaintiff had come here more promptly, 
might not have been the case. It seems to 
me under those circumstances that even 
assuming that this Court had jurisdiction to 
interfere—-as to which I desire to express no 
view—on the facts of this case the Court 
ought not to interfere. I am not satisfied if 
the Court had jurisdiction and did interfere 
that the two defendants by reason of the 
conduct of the plaintiff having carried the 
appeal to the Governor-General and then 
stating that he is not bound by the decision 
of the Governor-General might not have 
suffered serious injury in their chances of 
being re-elected. On those grounds, I think 
that the Court will be wrong to interfere at 
any rate by means of “interlocutory” order 
to restrain the two defendants from 
exercising the functions they claim their 
rights to exercise. Moreover, I am not 
satisfied that the view of the Government as 
to the taking of the oath of allegiance is not 
a correct one. Doubtless the English cases 
that are referred to, In re Mayor of Penryn (1) 
and Rex, v. Swyer (2), have decided that 
a person is admitted toa public office which 
requires oath of allegiance, only when the 
oath of allegiance is taken, That does not get 
rid of the difficalty that arises on these 
Regulations. These Regulations constitute 
an electoral college of elected members of the 
local Council to elect two persons to be 
members of the Council of His Excellency 
the Governor-General. I am nob satisfied 
on the Regulations, that the learned Advocate- 
General has called my attention to, that when 
the electors have the right of giving their 
votes by means of registered letters for the 
purpose of being members of electoral college 
and for that purpose only, that the mere fact 
of election to the local Council was not 
sufficient to constitute a person so elected as 
a member of the electoral college only. It is 


(1) 1 Strange 582; 93 Eng. Rep. 714. 
(2) 10 B. 4 O. 486, 8 L. J. (o. s.) K. B. 221; 109 
King. Rep. 631. 
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only for the purpose of exercising the 
legislative functions, governed by the 
Regulations and by the Act that the oath of 
is required, Moreover, as the 
learned Advocate-General has pointed out, 
the mere fact of omission to take an oath of 
allegiance does not zpso facto cause a 
member to vacate his seat. Under Regulation 
8 (1) (b), tlie discretion is given to the 
Governor-General as to his declaring a seat 
to be void if the person elected fails to take 
an oath of allegiance. In my opinion, in this 
case the Rule fails and must be discharged and 
discharged with costs. 

Mr. Ohakravarti: Weare entitled to two 
sets of costs. . 

Mr. Justice FLRIOHER: “Yes. 
` Rule discharged. 


ALLAHABAD HIGH OOURT. 
Fiast Civic Arrear No. 86 or 1912. 
May 15, 1918. 

Present: Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Lyle. 
KABUL SINGH—Poamntirg—AppeLuant , 

Cereus h 
HARI NARAYAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Registration Act (XVI of 1908), s. 52 (1)—Presenta- 
tion, validity of. 

On the back of a document, there was an endorso- 
ment that it was presented for registration on a 
particular date ata certain time. Beneath this was 
a signature purporting to be that of the rogistoring 
officer. Immediately below this was an endorsement 
of execution and payment of consideration. Under 
this wag the signature of the executant: 

Heid, that there was a valid presentation of the 
document within the meaning of section 52 (1) of the 
Registration Act. 
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First appeal from the decision of the 


Subordinate Judge of Saharanpur, dated 22nd 
November 1911. > 


Mr. W. Wallach, for the Appellant. 
Mr. Nihal Chand, Dr. S. O. Banerji and Mr. 
A. P. Dube, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit brought upon the foot of a mortgage. 
The defence alleged payment. The plaintiff 
summoned a pro forma defendant to produce 
. the bond and, as the result of this summons, 
a bond was produced by:some one and was 
given in evidence by the plaintiff as the 
original bond. The answering defendants 
produced another bond which they say is 
the original of the bond sued upon. It is 
pretty clear that one or the other of these 
documents must be forged. 

The Court below, evidently hesitating to 
find on this issue of forgery, has decided the 
case on a supposed flaw in the registration. 
On the document adduced in evidence by 
the plaintiff, there appears to be an endorse- 
ment that the bond was presented for regis- 
tration at a certain date at a certain time. Ba- 
neath this is a signature purporting to be that 
of the registering officer. 
this is an endorsement of execution and pay- 
ment of the consideration. Under thisis what 
purports to be the signature of the mortgagor 
together with a thumb impression.- The learn- 
ed Subordinate Judge appears to have been of 
opinion that, because the signature of the 
mortgagor did not appear immediately 
under the endorsement as to presentation, 
that he was entitled to hold that the mort- 
gage had not been duly “presented.” In our 
_ opinion, he was, in this respect, quite wrong. 

The signature of the mortgagor, assuming the 
document to be genuine, does appear and we 
think that it quite sufficiently complies with 
the provisions of section 52 (1) (a) of the 
Registration Act (even on the ‘assumption 
that the provisions of that section are manda- 
tory and that non-compliance would render 
the document invalid); There can be no 
doubt that the bond sued upon was accepted 
by the registering authority and this raises a 
strong presumption that it was duly present- 
ed. We allow the appeal, seb aside the decree 
of the Court below and remand the "case to 
that Court with direction to re-admit it upon 
its original number and to proceed to hear 
the same on the merits. Costs in this case 
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will be in the discretion of the Court and 
will, in the case of the respondents, include 
fees on the higher scale. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
REGULAR Urvi APPBAL No. 513 or 1910. 
June 16, 1913. 

Present: —Mr. Justice Coxe and 
Mr. Justice Ray. 

ANANDA OHANDRA ROY—Derewnpant 
—APPELLANT 
versus 


SYED ABDULLA HOSSEIN 
CHOWDHURY —P tanter — RESPONDENT. 


Landlord and tenant—Agreement between patnidar 
and another to sell patni—Receipt of profits by intend- 
ing purchaser—Liability of intending purchaser for rent 
—Transfer of Property Act (IV of 1882), s. 52—Admis- 
sions of intending purchaser that he ts owner, whether 
can give him title. 

The plaintiff claimed rent from A. for a patni 
tenure granted by him to B. There was an agreo- 
ment between B. on the one side and Å. on the other 
that the former should sell and the latter buy the 
property. It was stipulated that in order to ascer- 
tain the price, B. should give an account of the 
receipts and expenditure with respect to the pro- 
perty, and that A. was to obtain a share of the profits 
after the account was settled: 

Held, that the transaction was not a sale, buts 
contract of sale as defined in section 64 of the Trans- 
fer of Property Aot; and that under this agreement 
A. could not be held liable for the rent of the tenure. 

Cow v. Bishop, 8 De G. M. and G. 815; 26 L. J. Ch. 
389; 3 Jur. (N. 3.) 499; 5 W. R. 437; 44 Eng. Rep. 604; 
114 R. R. 351 and Chaturbhuj Morarji v. Thomas J, 
Bennett, 29 B. 323; 6 Bom. L. R. 1073, followed. 

Liability for rent was sought to be fixed upon A. 
on account of certain admissions made by A.:— 

Held, that the admissions of ownership could not 
give A. any title; that A. could not be regarded as 
the purchaser of the tenure, and that the relationship 
of landlord and tenant did not exist between tho 
plaintiff and A. : , 

Mere possession will not render a man liable for 
rent, if the lease has uot been assigned to him. 

Coz v. Bishop,8 De G. M. & G. 815; 26 L. J. 
Ch. 389; 3 Jur. (N. 8.) 499; 5 W. R. 437; 44 Eng. Rep. 
604 114 R. R. 351; Ramage v. Womack, (1900) 1 Q. B. 
916; 69 L. J. Q. B. 40; 81 L. T. 526; 16 T. L. R. 63 and 
Bagot Pnewnutie Tyre Co. v. Olipper Pneumatic Tyre 
Co., (1902) 1 Ch. 146; 71 L. J. Ch. 158; 85 L. T. 652; 
50 W. R. 177; Manson 66; 18 T. L. R. 161; 19 R. P. Q. 
69, relied upon. 
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Appeal from the decree of the Sub-Judge 
of Dacca, dated May 31st, 1910. 

Mr. B. Ohakravarti, Babus Harendra Narain 
Mitra and Upendra Lal Roy, forthe Appellant. 

Dr. Rash Behary Ghose, Babus Gunoda 
Charan Sen and” Surendra Nath Das Gupta, 
for the Respondent. 

JUDGMENT.—This was asnit for rent 
‘brought by the plaintiff against Mr. Weath- 
erall, the estate of Mr. Garth represented by 
the Administraltor-General, and Babu Ananda 
Roy. - The suit has been dismissed as against 
the 2nd defendant on the ground that no notice 
was served under section 80 of the Code. It 
has been decreed against the other two and 
the 3rd defendant appeals. 


The first and principal point taken on his 
bebalf is that he cannot be made liable at all 
for the rent. The rent is claimed for a paini 
or quast-paint tenure which was granted by 
the predecessors of the plaintiffs in 1893 to 
Garth and Weatherall. The property covered 
by the patni was part of the family property 
of one Abdul Ali, over which he and his re- 
lations had been litigating for years and 
which had apparently been the subject of 
numerous execution sales and successful and 
unsuccessful claims. In 1898 an agreement 
was arrived at between Garth and Weatherall 
on the one side and the appellant on the 
other that the former should sell, and the 
latter should buy all the property which at 
one time belonged to Abdul Ali, or his wives 
and children, and was held or might here- 
after be held by Garth and Weatherall. Ib 
was stipulated that in order to ascertain the 
price, the first party was to make during 
Aghrayan 1305 an account of all receipts 
and expenditure with respect to the property 
since 1893. This was to be given to the 
appellant on the Ist Pous 1805 andif he 
found it correct he was to endorse it as correct 
and if not he was to state his objections 
during that month. In the case of a differ- 
ence of opinion, the account was to be 
referred to arbitration during the month of 
Magh, After the account was settled the 
appellant was to be Hable to Garth and 
Weatherall from the date of the settlement 
of the account for one-third of their losses 
over the property. The possibility of the ag- 
count showing a profit was apparently not 
contemplated. The management was to re. 
main with Garth and Weatherall but in 
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consideration of certain circumstances the 
appellant was to be allowed a deduction 
of Rs. 12,000 and Garth and Weatherall 
agreed to convey to the appellant a one-third 
share of the property for the cost price as 
settled in the foregoing paragraphs less a 
deduction of Rs. 12,000. The sale was to 
take effect from the lst Magh 1805, even if 
the execution of the conveyance was delayed 
and the appellant was .to be entitled to 
share in the profits and to be liable for 
his share of the expenses from that date. 
Now clearly this is not a sale. In the 
first pluce, there is no ascertained price. In 
the second it is clearly not a sale buta 
contract for sale, as defined in section 54 of 
the Transfer of Property Act,1882, which does 
not of itself create any interest in the pro- 
perty. Itis, therefore, contended by learned 
Counsel for the defendant-appellant, on the 
authority of Oos v. Bishop (1) which has 
been followed in this country [Chaturbhuj 
Morurjt v. Thomas J. Bennett (2)], that under 
this agreement the appellant cannot be held 
liable for the rent of the tenure of which a 
share was covenanted to be sold. l 
The Court below bas held that the appel- 
lant is liable because in the opinion of the 
learned Subordinate Judge he has admitted 
that one-third of the tenure is his. The first 
of these alleged admissions is in `a deposition 
taken in another suit in March 1905. The 
appellant said then that he was a dormant 
partner with Garth and Weatherall to the 
extent of a one-third share, that it was agreed 
between them in 1898 that the three should 
have equal shares in whatever rights and 
liabilities were created since 1893, that from 
1893 to 1897 Garth and Weatherall were 
Managers on his behalf, and finally that his 
right as an owner was of the same nature as 
Garth’s and as Weatherall’s. Next in an 
affidavit of January 1906 he said that Garth’s 
estate, Weatherall and he himself were entitled 
to the property in equal shares and that it was 
acquired on the joint account of Garth, 
Weatherall, and himself. Ina plaintin 1907, 
the appellant pleaded that he owned and 
possessed a one-third share in the property 
as an undisclosed and dormant partner. 
Finally in a deposition in 1910, he said that 
(1) 8 De'G. M. & G. 815; 26 L. J. Ch. 889; 3 Jur, 
CN. s.) 499; 5 W. R. 437; 44 Eng. Rep. 604; 114 R, R, 
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it was arranged in 1897 that he was to 
become a dormant partner to the extent of 
one-third in all the property of Garth and 
Weatherall. It does not appear to us that 
these admissions really go beyond the agree- 
ment. leis not alleged that the appellant 
had, any right to the property before the 
agreement and his statements, therefore, 
that Garth and Weatherall were Manacers 
of the property ou his behalf from 1893 to 
1897 and that the property was acquired on 
the joint account of Garth, Weatherall and 
himself show that he was notstating or 
intending to state the historical facts but was 
giving what he understood to be the effect of 
the agreement. And even if these statements 
are taken to be admissions of ownership, they 
cannot give the appellant any title. The 
property is said to have been conveyed to him 
butit could only be conveyed by a registered 
instrument and the only registered instrament 
is the agreement which is certainly not a con- 
veyance and passed no interest in the property. 
There is no evidence whatever that the 
appellant collected any rent from the under- 
tenants. Reference has been made to state- 
ment in his deposition which runs:— I did not 
get avy profits direct from this patni as such; 
if what I got as profits included profits of that 
paint, then I got the same.” This somewhat 
obscure statement has not been cleared up 
but it certainly does not prove that the appel- 
lant received the profits of the patni as a full 
owner of the one-third share. It appears 
‘also that on one occasion he paid some of the 
money demanded as rent. He says that he 
merely advanced it for Garth and Weatherall 
and there is no reason for rejecting this 
explanation. 


It appears to us, therefore, that the appel- 
lant cannot possibly be regarded as the pur- 
chaser of a one third share of the tenure. He 
may have been paid something in general 
conformity with the terms of the agreement 
but this is not proved. On these findings, 
it cannot be held that there is any relation of 
landlord and tenant between the plaintiff and 
him. ; 

It is argued that as the appellant is obtain- 
ing the profits of the patni, he must in all 
fairness pay the rent. But we cannot regard 
it as proved that the appellant is obtaining 
the profits. Even if he bein possession, the 
case of Cow v. Bishop(1), which was followed in 
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Ramage v. Womack (8) and Bagot Pneumatis 
Tyre Co. v. Olipper Pneumatic Tyre Oo. 
(4), is clear authority that mere posses- 
sion will not render a man liable for 
rent, if thelease has not been assigned to 
him. The Hoglish cases cited by the learned 
Vakil for the respondent, Olose v. Wilberforce 
(5), Sanders v. Benson (6), Flight v. Bentley 
(7), and Walsh v. Lonsdale (8), would not 
justify fixing the appellant in this case with 
liability for the rent. Inthe first and fourth 
cases the question of privity between the 
original landlord and the sub-tenant did not 
arise, the circumstances of the second were 
very different, the third has been overruled, 
The fourth case has been often followed in 
India and may be the law here but it does 
not really affect the present question. 

It has been argued that the English 
Law really is inapplicable in this country 
and that we must be guided by the 
decisions of the Indian Courts. As we have 
observed, however, the case of Oog v. Bishop 
(1) has been followed in India and there is 
no Indian case which would make the appel- 
lant in this case liable. The case of Prosonno 
Coomar Paul Chowdry v. Koylush Chunder 
Paul Ohowdhry (9) dealt with an entirely 
different question. In Macnaghten v. Bhee- 
karee Singh(10), it was held that a mortgagee 
of a lease, who had foreclosed, was liable for 
the rent. But obviously the defendant 
in this cass has a far inferior position to 
that of a mortgagee who has foreclosed, so 
that the circumstances are not at all analogous 
to those of the casein question. 

It appears to us, therefore, that no relation 
of laudlord and tenant exists between the 
plaintiff and the appellant and the suit 
must accordingly fail. But as other - points 
have been argued, we will refer to them 
briefly. 

It was urged that the suit ought to 

(3) (1900) 1 Q. B. 116; 69 L. J. Q. B. 40; 81 D. T. 
526; 16 T. L. R. 63. 

h oe Der 71L. J. Oh. 158; 85 L. T. 
® a mats 3 anson. 66; 18 T. L. R. 161; 19 

(5) 1 Beav. 112; 8 L. J. Ch. (N. s.) 101; 3 Jur. 35; 48 
Eng. Rep. 881; 49 R. R, 300. : 

(6) 4 Beav. 350; 49 Eng. Rep. 374, 

(7) 7 Simon 149; 4 L. J. Ch. 262; 58 Eng. Rep, 793, 
z (a Ch. D. 9; 52 L. J. Ch. 2; 45 L. T. 858; 31 W, 

9) 8 W. R. 428; B. L. R. 6 š ; 
fe A ni ; B. L. R. Sup. Vol. 759; 2 Ind. Jur, 

(10) 20. L, R. 323. 
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have been dismissed altogether when it 
failed against the Administrator-General. 
A cross-objection has been put in that 
the suit ought not to have been dismissed 
against the Administrator-General. The 
Administrator-General, however, has not 
been made a party and this cross-objection 
must necessarily be rejected, even if it could 
be urged against a co-respondent at all. 
Reference has been made to the decisions of 
Kashi Kinkar Sen v. Satyendra Nath Bhadro 
(11) and Abdul Rab Ohowdhury v. Eggar 
{12), and it has been argued that the liability 
for rent is merely a joint liability and 
that when the suib fails against one of 
the joint promisors, it must fail against all, 


The case of Abdul Rab Ohowdhury v. 
Eggar (12), however, was quite a different 
case and that of Kasht Kinkar Sen v. 
Satyendra Nath Bhadro (11) is distinguish- 
able. That was a case of the heirs of a 
promisor andit might well be held that 
they had uo several responsibility. But 
reading the kabuliyat in this case with 
section 43. of the Contract Act, we have 
no doubt at allthat Garth and Weatherall 
were severally as well as jointly liable for 
the rent and that if the appellant had 
become a tenant of the landlord and bound 
by that kabuliyat, he also would have been 
severally liable. 

Next, it is urged that the plaintiff is 
not entitled to bring this suit at all 
inasmuch as his co-sharers have not been 
made parties. 
is a good deal of, force in this objection. 
The plaintiff relieson the fact thatin a 
former suit the co-sharers put in a peti- 
tion disclaiming their interest and also on 
a deed of release executed in his favour 
after the institution of the snit. It is 
difficult to see how these documents could 
avail to give the plaintiff a title to the 
whole rent at the time of the institution 
of the suit. We observe, however, that the 
plaintiff asked for leave to make the co- 
sharers parties long before the hearing of 
the case andif we thought it necessary 
to decide this point, we should think it 
only just to give him another opportunity 
of bringing the co-sharers into the suit. 


(11) 7 Ind, Oas. 840; 15 0. W. N. 191,12 0. D. J. 
642. 
(12) 35 0. 182; 12 0. W. N. 160, 
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Finally, it is argued that the defendants 
are entitled to a” deduction from the rent 
on the ground that a portion of the pro- 
perty leased by the paini was a shtkm? 
taluk. The estate in which it was included 
was sold for arrears of revenue in 1903 
and the shikm: taluk was annulled. It 
was said on the other side that this 
revenue sale was fraudulent but as this 
point was not taken in the Court below 
and as aplea of fraud ought always to 
be made in the clearest and most definite 
manner, we did not allow this objection 
to be taken in this Court. Now the evi- 
dence on this point leaves little doubt of 
the facts. The Nawab of Dacca, Sir 
Salimulla, is a gentleman whose évidence 
can be unreservedly accepted. He says 
that he gave the proprietors of the shikmz 
verbal notice. Afterwards a proposal was 
made to him at Calcutta for the payment 
of the rent which clearly meant the con- 
tinued recognition of the shikmi, buat he 
refused it point blank. Subsequently, in 
1907 or 1903, he did take the rent and 
gave the receipt, The receipt is produced 
and recites that the tenures have not been 


annulled and that the rent has been 
received. This receipt is dated the 10ch 
June 1907, but we feel some difficulty 


in accepting this date. Sir Salimulla says 
that the receipt was read over to him 
but it is difficult to feel certain that the 
date was mentioned in sucha way as to 
attract his attention. The difficulty is 
caused by the fact that the plaintiff has 
filed a letter from the appellant dated the 
30th June and ibis clear from that letter 


that on the 30th June the appellant, who. - 


would certainly have known the facts, - 
thought that no receipt has been grant- 
ed. One passage in the letter runs: “if 
you will write a letter to the Nawab 
Bahadur pressing him tə finish the trans- 
action, which he has virtually finished, 
by granting the receipt, I hope every 
other thing, will be finished satisfactori.’ 
ly.” The letter shows that the writer 
hardly ever uses commas, preferring to 
use dashes where most people use commas, 
and the words between commas in the 
above extract are clearly parenthetical. 
The importance of the date lies in the 
fact that the Nawab Estate was taken 
over by the Court of Wards two or 
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three months later, after which time he 
could not have either annulled or recognised 
the tenures. Sir Salimulla’s statement that 
he thinks that the receipt was given some- 
time in 1907-03 thus becomes somewhat 
significant. 

Now evidence is given, which is not 
in any way rebutted, that possession of 
the lands of these shikmis was taken in 
1902 and the rent thereafter collected direct 
from the cultivators. This facb taken with 
Sir Salimulla’s statement that he gave 
the proprietors verbal notice shows that 
the shikmis were annulled in 1903 and 
it is very doubtful whether they could be 
re-created in 1907 by a mere recital in 
a receipt, at any rate to the prejudice 
of the patnidars under the shikmi, who 
must have been prevented from collecting 
their rents. We think, therefore, that the 
appellant might fairly ask for a reduction 
of his rent proportionate to the property 
of which he has been deprived, It is 
not necessary, however, to say more than 
this in the view that we take of the whole 
case, ` - 

In our opinion, the appeal must succeed and 
the suit be dismissed against, the ‘appellant 
with costs of all Courts. 


Appeal allowed. 


LOWER BURMA CHIBF COURT. 
Miscettangous Crvie APPEAL No. 90 or 1913. 
July 4, 1913. 
Present:—Mr. Justice Twomey. 
YAR MAHOMED KHAN— 
versus 
AMIR-UD-DIN. 

Civil Procedure Code (Act V of 1908), s. 2) (c)— 
Place of suit—-Performance of contract—Place of pay- 
ment where no place ts fied for performance at 
time of entering into contract—English Law —Con- 
tract Act (IX of 1872), s. 49. i 

Where a place of payment is not specified either ex- 
pressly or by implication, the general rule of English 
Law is that the debtor must seek his creditor, 7. e., he 
must pay tbe debt at the place where the creditor is 
living. Section 49 of the Contract Act is in accord- 
ance with this rule and leaves it to the creditor to 
appoint a reasonable place for payment. 5 

JUDGMENT. —I think the view taken by 
the District Judge is correct. The plaintiff 
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failed to satisfy the Sub-Divisional Court that 
there was an express agreement as to the 
place of payment. But the general rule of 
English Law is that where no place of pay- 
ment is specified either expressly or by 
implication, the debtor must seek bis 
creditor, that is, he must pay the debt at the 
place where the creditor is living. Section 
49 of the Contract Act is in accordance with 
this rule. li leaves it to the creditor to 
appoint a reasonable place for payment. I 
gather from the judgments in this case and 
from the learned Advocate’s remarks that the 
plaintiff, who now lives at Kayaikto, de- 
manded that the defendant should pay him 
there and that the defendant refused. This 
refusal constitutes the cause of action and as 
the money was impliedly payable at Kayaikto, 
I think the cause of action arose there under 
section 20 (e) of the Code. 
The appeal is dismissed. 
Appeal dismissed. 


CALOUTTA HIGH COURT. 

Civit Roses Nos. 24 anp 25 or 1913 AND 
MISORULANEOUS Orvir APPEALS Nos. 567 AND 
568 or 1912. 

May 23, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beachcroft. 
HANSESWAR QGHOSH—- PETITIONER AND 
APPRLLANT 
versus 
RAKHAL DAS GHOSE-—JuDGaMENT-DEBTOR 

AND OTHERS—Opposita PARTY AND 


RESPONDENTS. 
Insolvency—Mortgagor declared insolvent after mort. 
gaged property purchased by mortgagee in execution of 
mortgage decree —Receiver, appointment of—Receiver 
intending sale of mortgaged property—Objection by 
mortgagee purchaser—Provincial Insolvency Act (III of 
1907), 8. 22, proviso—‘ Person aggrieved,” meaning of — 
Receiver when about to act in eacess of power—Court’s 

power to review conduct of Receiver. 


The petitioner obtained a mortgage decree against 
the judgment-debtor. Before the decree could bo 
executed, the latter made an application in insolvency. 
During the pendency of the application, the potitioner 
purchased the mortgaged properties in execution of 
the decree. The judgment-debtor was subsequently 
adjudged an insolvent and a Receiver appointed 
who sent to the Court a proclamation for sale of the 
insolvent’s property, in which he included the pro- 
perties purchased by the petitioner who, thereupon, 
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presented a petition of objection to the Court on the 
ground that the Receiver had no authority to sell the 
properties purchased by him. This petition was pre- 
sented after the expiry of 21 days from the date of 
the order of the Receiver and the Court dismissed it 
under the proviso to section 22 of the Provincial In- 
solvency Act: 

Held, (1) that under the proviso, a person aggrieved 
by the Receiver’s order might apply to the Court, that, 
upon the allegations of the petitioner, the intended 
sale by the Receiver could not affect his title, because 
the properties in question were no longer the properties 
of the insolvent and that, consequently, he could not 
be deemed to be a person aggrieved by the act of the 
Receiver and section 22 had no application to the case, 
and that the application of the petitioner to the Court 
below was not subject tothe period of limitation 
prescribed by the proviso to the section; 

Ew parte Sidebotham, In re Sidebotham, 14 Ch. D. 
458; 49 L. J. Bk. 41; 42 L. T. 783; 28 W. R. 715, 
referred to. 

(2) that the application of the petitioner to 
the Court below ought to be entertained and an 
inquiry held into the truth or otherwise of his allega- 
tions. 

When a Receiver has been appointed, he becomes an 
officer of the Court, and if he is about to act in excess 
of his authority, it is. competent even to a stranger 
to bring that facb to the notice of the Court, which 
has inherent power to review the conduct of the 
Receiver and to make an appropriate order so that 
the stranger may not be prejudiced by an unlawful 
act of its own officer; for this purpose, the Court 
may hold a summary inquiry. 

Rule against the order of the District 
Judge of Burdwan, dated August 28th, 1912. 

Babu Bepin Ohandra Mallik, for the 
Petitioner. 

JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court below has refused an application 
ostensibly made under section 22 of the Pro- 
vincial Insolvency Act of 1907. The péti- 
tioner alleges that he obtained a mortgage 
decree against one Rakhal Dass Ghose on 
the 20th March 1908. That decree was made 
absolute on the 7th December 1903. Before 
the decree could be executed, the mortgagor 
made an application in insolvency on the 
3lst May 1910. During the pendency of 
the proceedings under the Insolvency Act, 
the decree was executed and the mortgagee 
purchased the properties at the execution 
sale, on the 24th November 1910. The 
mortgagor was subsequently adjudged an 
insolvent on the 31st May 1911, and a 
Receiver was appointed on that date with 
direction to actin accordance with law, On 
the 25th July 1911, the Receiver sent to 
the Court a sale proclamation in which he 
included the properties purchased by the 
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petitioner. The sale proclamation was 
served on the Ist August 1911. On the 
28th August 1911, the mortgagee purchaser 
appeared in Court and presented a petition of 
objection in which he stated that the Receiver 
had no authority to sell the properties pur- 
chased by him. His application was based 
on the allegation that the properties in ques- 
tion had ceased to be part of the estate of 
the insolvent long before the Receiver had 
been appointed; and that the Receiver was 
not competent to sell properties which did 
not in reality belong tothe insolvent. The 
Court summarily overruled the objection on 
the ground that it had been made after the 
expiry of twenty-one days from the date of 
the order of the Receiver. The propriety of 
this order is assailed before us, and the 
question in controversy is, whether section 22 
has any application to the matter, 

Section 22 provides that if the insolvent 
or any of the creditors or any other person is 
aggrieved by any act or decision of the 
Receiver, he may apply to the Court, and the 
Court may affirm, reverse or modify the act or 
decision complained of and make such order 
as itthinks fit. The petitioner is not the 
insolvent, nor is he one of the creditors, 
because his case is that he ceased to be a 
creditor when the execution sale took place. 
Is he, then, a person aggrieved by any act of 
the Receiver? The act of the Receiver which 
he challenges is the issue of the sale proclama» . 
tion? and the question arises, whether he can 
be said to be aggrieved by that aot of the 
Receiver. Now it was pointed out by Mr. 
Justice James, in Ha parte Sidebotham, In re 
Sidebotham (1), that a person aggrieved means 
a person who has suffered a legal grievance; 
a man against whom a decision has been 
pronounced which has wrongfully deprived 
him of something or wrongfully refused him 
something, or wrongfully affected his title to 
something and does not mean a person who 
has lost a benefit which he might have 
obtained, if an order had been made. If 
the allegations of the petitioner are well 
founded on fact, the intended sale by the 
Receiver cannot affect his title, because the 
properties in question are no longer the pro- 
perties of the insolvent. Consequently, he 
cannot be deemed to be a person aggrieved 


by the act of the Receiver. Section 22 of 
(1) 14 Ch. D. 458; 49 L., J. Bk. 41; 42 L. T. 783; 
28 W, R. 715. 
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the Provincial InsolvencyAct has consequent. 
ly no application to the case before us. 

But it does not follow that theCourt is not 
competent to deal with the objection taken 
by the petitioner. When a Receiver has 
been appointed, he becomes an officer of the 
Court, and if he is about to act in excess of his 
authority, it is competenteven to a stranger 
to bring that fact to the notice of the 
Court, which has inherent power to review 
the conduct of the Receiver and to make an 
appropriate order so that the stranger may 

. not be prejudiced by’ an unlawful act of its 
own officer; and for this purpose, the Oourt 
may hold a summary inquiry. This view is 
in accord with that taken in the cases of 
Eg parte Oockrane; In re Mead (2), Searle v. 

. Ohoat (3) and In re Rasul Haji Oassum (4). 
Tho inference follows that theapplication made 
by the petitioner to the Court below must be 
entertained and an inquiry held into the 
truth or otherwise of his allegations; but the 
application is not one under section 22 of the 
Provincial Insolvency Act, and is consequent- 
ly not subject to the period of limitation 
prescribed by the proviso to that section. 

The result is that this Rule is made 
absolute, the order of the Court below set 

. aside and the case sent back to that Court 
for inquiry, whether or not the allegations 
of the petitioner are well-founded. If itis 
found as a fact thatthe petitioner has 


acquired a valid title to the properties by bis’ 


purchase at the mortgage-sale on the 24th 
March 1910, the Receiver plainly cannot 
proceed to sell them as the properties of the 
insolvent. As the application has not been 
opposed, we make no order as to costs. 
_ It is conceded that this order will govern 
the other Rule (No. 25 of 1913). 
The appeals (Miscellaneous Appeals Nos. 
567 and 568 of 1912) are dismissed under 
Order XLI, rule 11, Code of Civil Procedure. 


Rules made absolute; Appeals dismissed. 
(2) 20 Eq. 282; 44 L. J. Bk. 87; 32 L. T. 508; 23 
W. R. 726. 
(3) 25 Ch, D. 723; 58 L. J. Ch. 506; 50 L. T. 470; 
82 WR. 397. r 
(4) 9 Ind. Cas. 344; 18 Bom. L. R. 18. 
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CALCUTTA HIGH COURT. 
Miscenrranzous Orvis APPEAL No. 203 
or 1912. 

. July 4, 1913. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 
PRASANNA KUMAR PANJA AND OTHERS 
—Oprosits PARTY— APPELLANTS 


versus 
ASUTOSH ROY— Appricanr—ReEsponpent, 


Decree—Assignnent—Decree for possession and mesne 
profits—Assignors not substituted in suit—Application 
for substitution within three years from assignment but 
amendment of application after that period —Limitation 
— Civil Procedure Code (Act V of 1908), O. XXII, r, 10, 
whether applicable where assignor not substituted— 
Right to mesne profits under decree, whether assignable 
—Judgment-debtor, if competent to challenge assignment 
of decree on ground of non-payment or inadequacy of 
consideration. 

A decree for recovery .of possession and mesne 
profits was assigned to A. but the assignors had not 
been substituted in the suit. The application for sub- 
stitution by d. was made within three years from the 
date of the assignment, but the application was 
ore efter three years had expired from that 

ate: 

Held, that the application should be treated as 
having been made on the date it was originally 
presented and that even if the application be consi- 
dered as having been made on the date of the 
amendment, the right of the assignee to apply for sub. 
stitution in a pending suit was a right which accrued 
from day to day and was not barred by limitation. 

Puran Chand v. Roy Radha Kishen, 19 O. 182 (P. 
B.) relied upon. ` 

Order XXII, rule 10, applies to an appli- 
cation made by a person who has not obtained 
an assignment directly froma party to the suit but 
has obtained an assignment derivatively from a 
party to the snit. 

A right to sue for damages cannot be transferred; 
but wherea claim for mesne profits has merged 
in a judgment before assignment, the right under the 
judgment is assignable, although the original causo 
of action was not. If the transaction is considered 
as benami, there is nothing in law to prevent a 
benamdar from applying to the Court for ascertain- 
ment of mesne profits, 

A judgment-debtor cannot challenge an assign- 
ment of the decree on the ground that the whole 
of the consideration was not paid by the assignee 
tothe assignor, or that the consideration was in- 
adequate, for that isa matter between the assignor 
and the assignee. 

Bhagwat Dayal v. Debi Dayal Sahu, 35 C. 420 
(P. C.); 12 0. W. N. 393; 10 Bom. L. R. 230; 7 ©. L. 
J. 335; 5 A. L. J, 184; 18 M. L. J. 100; 3 M. L. T. 344; 
14 Bar. L. R. 49; 35 I. A. 48, referred to. 

Appeal from the order of the Sub. Judge 
of Bankura, dated March, 25th 1912. 

Babus Umakali Mukherjee, Mohini Mohan 
Ohatteriee and Pyari Mohan Uhaiterjee, for 
the Appellants. 
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Nath Ganguly and Biraj Mohan Majumdar, 
for the Respondent. 


JUDGMBENT.—This appeal arises out 
of an application by the respondent, Asutosk 
Roy, for ascertainment of mesne profits 
after being substituted in the place of the 
original plaintiff in a suit for possession and 
mesne profits, The facts are these: —The 
appellants who are the descendants of one 
Raghunath Panja are the patnidars of 
Mahal Tiot Arjunbani. It appears that the 
dar-patnt interest in the said lot was 
_purchased by three brothers, Done Kristo, 
Pran Kristo and Ram Kalpa inthe name 
of defendant No. 1. 


Raghunath sued the defendant No.1 for 
rent of the dar-paint and in execution 
purchased it himself. Done Kristo alone, 
thereupon, brought a suit on the 25th 
October 1895 for recovery of possession of 
the dar-patnt and for mesne profits. It 
was decreed by the Court of first instance 
on the 23rd November 1896. On appeal, the 
District Judge dismissed the suit. But on 
second appeal, the Hight Gourt remanded 
the case and on remand the District Judge 
affirmed the decree of the lower Court 
on the 8rd January 1902. Ths appellants 
thereupon preferred an appeal to the High 
Court which was dismissed on the 25th 
May 1904. Then the appellants preferred 
an appeal to the Privy Council which was 
also dismissed on the 15th May 1907. 
Shortly after the decree made by the 
District Judge after remand, Done Kristo 
having died, his widow, Prosanna Moyi, got 
herself substituted in his place and in 
execution of the decree took possession of 
the property on the 12th February 1902. 
After the decree was passed by the High 
Court, a deed (mimansa-paira) was executed 
between Done Kristo’s widow, Prosanno Moyee, 
and his two brothers, Pran Kristo and Ram 
Kalpa, in which it was stated that the 
property belonged to the three brothers, 
but that Done Kristo being the eldest she 
was entitled to get two annas to which 
her husband was entitled as the Jesthangso 
(eldest brother’s share) and the remaining 
14 annas were divided between her, and, 
the two brothers in equal shares as also 
the mesne profits. In the meantime, the 
dar-patnt was sold in execution of a money- 
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decree. One Mrigendra Nath Mandal 
purchased 10 annas as being the shares of 
Pran Kristoand Ram Kalpa on the 4th 
Maroh 1907, and one Haradone Chatterjee 
on the 25th April 1907 purchased 6 annas 
as Prosonno Moyee’s iaterest. Mrigendra 
Mandal sold the interest purchased by him 
to Haradone, who in his turn executed a 
conveyance in favour of Asutosh in respect 
of the entire property for a sum of 
Re. 14,999 so that Asutosh claims to be 
entitled to the entire property. On the 
21st May 1907, Pran Kristo and Ram Kalpa 
by aconveyance assigned 10 annas share 
of the costs and mesne profits under the 
decree obtained by Done Kristo to Mrigendra 
Mallick, a benamdar of Asutosh Roy, for 
Rs. 4,400, and Prosanno Moyi by another 
conveyance, dated.the 10th June 1907, as- 
signed her share of the mesne profits and 
costs to Asutosh Roy for Rs, 4,486. On 
the 12th February 1909, Pran Kristo and 
Ram Kalpa executed another deed by which 
the 10 annas share mentioned in the con- 
veyance of the 2lst May 1907 was corrected 
into 10 annas 18 gundas and odd. 

On the 220d February 1909, Asutosh 
applied for execution of the decree. The 
application was admitted by the Subordinate 
Judge on the 28rd June 1910, but on appeal 
the Judge sent back the case for a finding 
whether the application was according to 
law. On the 28th January 1911, the Sub- 
ordinate Judge found that the application 
was not in accordance with law and, 
accordingly, returned his finding to the 
Appellate Court. On the 22nd February 
1911, the Appellate Court sent back the- 
record tothe first Court directing the ap- - 
plication to be returned to the applicant 
for amendment, On the 4th March 1911, it 
was returned for amendment and it was 
amended on the same date. 

On appeal to the High Court, it was 
held that the application was not an 
application for execution of a decree but 
was oneina pending suit in order that 
the final decree for mesne profits may be 
made therein, and that in fact the application 
was one under rule 12, Order XX, of the 
Code. Consequently, what the assignee of 
the plaintiff ought to have done was to 
get himself substituted in the suit itself 
and he ought to have invited the Court 
to assess mesne profits as directed in the 
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preliminary decree of the 3rd January 1902. 
It was brought to the notice of the High 
Court that the decree-holder had carried 
out the order of the Court and amended 
the petition which he had originally pre- 
sented. The High Oourt then said as 
follows:—In order to validate the pro- 
ceedings if is necessary that the matter 
should go back to the Court of the first 
instance, that the application presented by 
the respondent should be treated ag an 
application under rule 12, Order XX, of 
the Code, and that on the basis thereof 
mesne profits should be assessed by the 
Court as directed in the original decree 
of the 3rd January 1902. As the ap- 
plication has been made by an alleged 
assignee of the original plaintiff, it would 
be open to the Court to consider whether 
the application can be entertained at his in- 
stance.” On the lith July 1911, the Sub. 
ordinate Judge made the following order:— 
“In accordance with the order of the High 
Court dated the 2nd June 1911 the amended 
application for ascertainment of mesne profits 
. in Hxecution Case No. 45 of 1909 is placed on 
the record of this case to be dealt 
with under Order XX, rule 12.” Notice 
was issued to the defendants to show cause 
why the applicant should not be substituted 
on the recordin the place of the original 
plaintiff and why further proceedings in the 
case should not go on at his instance. Objec- 
tions were taken by the appallants but they 
were overruled by the Subordinate Judge 
and they have appealed. to this Court, and 
the following contentions have been raised on 
their behalf: — 


First, that the application for substitution 
by Ashutosh Roy not having been made with- 
in three years from the dates of the convey- 
ances, namely, the 2lst May and 19th June 
1907, it was barred by Article 181 of the 
Limitation Act; secondly, that Pran Kristo 

~and Ram Kalpa, two of the assignors not 
having got themselves substituted in the suit, 
“Asutosh cannot be substituted inthe suit; 
thirdly, that a claim for mesne profits cannot 
be transferred; and fourthly,” that Asutosh 
Roy was not the real purchaser and having 
regard to all the cireoumstances of the case, 
leave ought not to be granted to him to carry 
on the proceedings for ascertainment of mesne 
profits. As regards the first contention, it 
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appeara that the Court below treated the 
original application for execution which 
was filed on the 22nd February 1909 (which 
was subsequently amended on the 4th March 
1911) as the date of the application made in 
the suit and that date being within three years 
of the date of the conveyances, namely, 21st 
May 1907 and 19th Jane 1907, the Court below 
held that the application was not barred even 
if Article 181 was applicable to the case. The 
order of the High Court does not expressly 
state, whether the date on which the applica- 
tion was originally presented or the date on 
which it was amended, should be treated as 
the date of an application under Order XX, 
rule 12, of the Code. But if the application 
for exeontion.of the decree was to be treated 
as an application for ascertainment of mesne 
profits under the order of the High Court, 
we do not see any reason why it should not 
be treated as an application for such purpose 
when it was originally presented on the 22nd 
February 1909. The original application 
also contained the prayers for substitution 
and for assessment of mesne profits. Under 
the circumstances, we think that application 
should be treated as having been made on the 
date it was originally presented, 7. e., on the 
22nd February 1909, and that date being 
within three years of the dates of the convey- 
ances, the application is not barred even if 
Article 181 of the Limitation Act is applicable, 
But even iť the application in the suit be 
considered as having been made on the 4th 
March 1911 on which date the application 
was amended, we think that the right of the 
assignee to apply for substitution in a 
pending suitis aright which acernes from 
day to day, and is, therefore, not barred by 
limitation. So far as an applicationin a 
pending suit for ascertainment of mesne 
profits is concerned, it is not barred by three 
years’ limitation contained in Article 181 
corresponding to Article 178 of the old Limita- 
tion Act (XV of 1877). The Full Bench 
decision in the case of Puran Ohond v. Roy 
Radha Kishen (1) is conclusive upon the 
point, and, we do not think that the law has 
been changed by the new Limitation Act or 
the new Code of Civil Procedure. 


The next contention on behalf of the appel- 
lant is that assuming that an application by 


(1) 19 ©. 132. 
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an assignee for substitution can be made more 
than three years after the date of assignment, 
such an application cannot be made when the 
assignor is not himself a party to the suit. 
In the present case,two of the assignors, 
namely, Pran Kristo and Ram Kalpa, were 
never parties to the suit. Their elder 
brother, Done Kristo, alone was the plaintiff 
. and on his death his widow, Prosonno Moyes, 
was substituted in his place. It is contended, 
therefore, that the respondent, Asutosh Roy, 
cannot be substituted when his assignors, Pran 
Kristo and Ram Kalpa, were not parties to the 
suit. It appears, however, that Lot Arjunbai 
was a joint property of the three brothers, 
Done Kristo, Pran Kristo and Ram Kalpa; and 
Done Kristo being the eldest member of the 
family brought the suit, and he, therefore, 
may be taken to have represented the other 
two brothers also. The mimansa patra 
' executed by ProsannoMoyee, Pran Kristo and 
Ram Kalpa shows thatthe property belonged 
to the three brothers and it appears that 
the defendants also admitted the fact in 
their plaint in Rent Suit No. 7 of 1907. 
Even if Pran Kristo and Ram Kalpa are con- 
sidered as assignees from Prosonno Moyee, 
the position is, that Asutosh is an assignee 
from Prosonno Moyee who is a party to the 
suit with respect to one-third and an 
assignee from Pran Kristo and Ram Kalpa 
who, in their turn, are assignees from 
Prosonno Moyee with respect to two-thirds. 
` We do not think that Order XXII, rule 
10, is inapplicable to an application made by 
a person who has not obtained an assign- 
ment directly froma party to the suit but 
who has obtained an assignment derivatively 
from a party to a suit. 

The third question is whether a claim for 
mesne profits can be transferred. A right 
to sue for damages cannot be transfered; 
but in the present case theclaim for mesne 
profits had already merged in a jadgment 
before the assignment. The right under the 
judgment was, therefore, assignable, although 
the original cause of action was not. The 
amount of mesne profits had not been ascer- 
tained but the judgment declared the plaint- 
iff entitled to mesne profits, and it only 
remained to be completed by ascertaining 
the amount of the mesne profits. We are, 
therefore, of opinion that the right to the 
mesne profits under the decree was 
assignable, 
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The last question is whether Asutosh Roy 
is a real purchaser or merely benamdar for 
the assignors, and whether the assignment 
was a bona fide one and for consideration. 

The kobala executed by Pran Kristo and 
Ram Kalpa purported to be for a considera- 
tion of Rs. 4,400 and that by Prosonno Moyee 
for Rs. 4,486, Rupees 90015 said to have been 
paid in cash to Pran Kristo and Ram Kalpa 
and Rs. 1,803 to Prosonno Moyee'and the 
balance was to be paid to certain creditors 
mentioned in the kobalas after accurate 
information of success of the case in the Privy 
Council was received. f 

As regards the payment of Rs. 1,803 to 
Prosonno Moyee, there is an endorsement in 
the kobala by the Registrar that the said 
sum was paid in his presence to her and the 
receipt thereof was acknowledged by her. 
Then there is a registered ekrarby Pro- 
sonno Moyee in whish it is stated that a 
portion of the debts assigned over had 
been paid by the assignee, but that 
the other creditors having claimed more 
than the amount assigred for the pay- 
ment of their debts, the balance in the hand 
of the assignee, namely, Rs. 1,87)-9. was 
received by her. As for the consideration 
of the kobala by Pran Kristo and Ram 
Kalpa, they admit intheir deposition that 
they received Rs. 900 in cash on the date of 
the kobala and Rs, 1,166 subsequently, and 
the balance is said to bave been paid to 
their creditors. The learned Subordinate 
Judge in his jydgmert has pointed out that 
the money said to have been paid by 
Asutosh to the creditors exceeds the amount 
which he undertook to pay. That certainly 
is suspicious, Asntosh admittedly has account- 
books and they have not been produced, The 
assignors were indebted at the time. Asutosh 
was the son in-law of Ram Kalpa. Some 
only of the debts were mentioned in the kobalas 
and a few of them are said to have been 
paid and the balance of the consideration 
money is said to have been returned to the 
assignors on the ground that the creditors 
refused to accept payment. This story 
of return of a large portion of the considera~ 
tion money has not been believed by the 
lower Court. 

lt was stated in the kobala by Pro- 
sonno Moyee that the assignee was to pay the 
creditors after accurate information of the 
success in the Privy Council was received. 
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The amount of mesne profits claimed by 
Asutosh is about two lacs of rupees and a 
~- portion of Lot Arjunbani together with the 
claim for mesne profits and costs of the case up 
to the High Court and the costs which might 
be awarded by the Privy Council together 
with the arrears of rents due from the tenants 
of Lot Arjunbani and share of crops were 
purchased by Ashutosh for Rs. 8,808 odd. 
But the mesne profits have not yet been 
assessed. Tho assignors appear 
been in straitened circumstances and the 
amount claimed by Ashutosh (včz., two lacs 
of rupees) probably is a grossly exaggerated 
one, having regard to the fact that the pro- 
perty itself of which the mesne profits are 
claimed was valued ab Rs. 1,436 only. It is 
true Pran Kristo states that at the time of the 
sale they estimated the wasilat ata lac ora 
lac anda half rupees. But it appears to 
have been a mere guess and not an estimate 
upon any basis, the difference between the 
two figures being fifty thousand rupees. 
However that may be, we have to see 


whether we can refuse to give effect to the 


aasignment. 

If the transaction is considered as benamt, 
there is nothing in law to prevent a benamdar 
from applying to the Court for ascertainment 
of mesne profits, 

As there are not sufficient materials on the 
record to show the extent of the entire debts 
of the assignors, and how far they are 
secured, we are unable to say whether the 
assignments were in fraud of creditors. 
Having regard to the fact that at least a 
part of the consideration is proved to have 
been paid and that the assignora admit 
receipt, at any rate, of a part of the consider- 
ation, we du not think that the appellents 
can challenge the assignment on the ground 
that the whole of the consideration was not 
paid to the assignors by Ashutosh. That is 
a matter between the assignors and the 
assignee; and so far as the inadequacy of the 
consideration goes, that is also a question 
between the assignors and the assignee [see 

` Bhagwat Dayal Singh v. Debi Dayal Sahu(2)] 
and the assignors have putin a petition to give 
effect to the assignment. 


-Under these circumstances, we are unable 


(2) 35 C. 420 (P. C.); 12 C. W. N. 893; 10 Bom. 
L. R. 230; 7 O. L. J. 335; 6 A. L. J. 184 18 M. L.J. 
100; 3 M. L. T. 344; 14 Bur. L. R, 49; 35 L A. 48. 
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to hold that effect should not be given to the 
assignment or that his application for substi- 
tution should be refused. 

The appeal is accordingly dismissed. We 
make no order as to costs. 

Let the records be sent down to the lower 
Court without delay, if there is no objection, 


Appeal dismissed, 
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Present: —Mr. Justico Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

R. M, P. V. MOUTHIAH CHETTIAR~— 
DEFENDANT — APPELLANT 

versus 
S. R. M. A. R. RAMASAMI OHETTIAR 


-— PLAINTIFE— RESPONDENT. 

Madras Rent Recovery Act (VIII of 1865), s. T— 
Madras Estates Land Act (I of 1908), s. 77—Swit for 
rent accrued due before passing of Estates Land 
Act—Maintainability of suit without tender of patta— 
Vested rights how far affected by subsequent enactment 
—Interpretation of statutes-—Processual law, 

The tender of a patia is not necessary to enable a 
landlord to recover his rent ina suit brought after 
the passing of the Estates Land Act for rent which 
accrued due before the Act came in force. 

Satrucherla Veerabhadra Raju Garu v, Qanta Kumari 
Naidu, 15 Ind. Cas. 393; 22 M. L. J. 451; 11 M. L.T. 
212; (1912) M. W. N. 44l; Kanthimathinatha Pillai v. 
Muthusawmi Pillai, 16 Ind. Oas, 934; 12 M. L. T. 437; 
(1912) M. W. N. 960, followed, 

Per Sundara Aiyar, J-~The scope of the rule that 
vested rights cannot be taken away by a subsequent 
statute, explained, 

A statute will not be construed, unless the language 
clearly requires it, so as to impair rights acqnired 
under existing laws, or to create an obligation or duty 
which did not exist before, or a disability in respect 
of transactions or considerations already passed, A 
common law or substantive statutory right would not 
be affected by a statute passed subsequent to its ace 
crual, nor would the statute affect transactions which 
had become complete before its enactment. But the 
mode in which the right is to be enforced is deter. 
mined by the law as it stands at the time of the suit, 


Some matters coming within the law of procedure 
must be decided by the law as it stands at the time 
when the suit is instituted, while with regard to other 
matters, a change in the law subsequent to the insti. 
tution of the suit will modify the procedure which 
the Court should adopt. 

When it is said that a change in the processual law, 
subsequent to the commencement of an action, cannot 
change the rights either of the plaintiff or the defend- 
ant, the right spoken of is not a substantive right of 
either party, but a right relating to the enforcement 
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of a substantive right which would be included in tho 
wide sense of processual law, that is, law relating to 
remedies for the enforcement of substantive rights. 
but these remedial rights are affected by any change 
in the law subsequent to the accrual of the right but 
before steps are taken to enforce it in a Court. 

Under Act VIII of 1865, tender of patta was not 
necessary to complete the landlord’s right to rent 
but only to the enforcement of it in Court or to the 
landlord exercising the remedial right himself. In 
so far as the provision related to the recovery of it 
through Court, it undoubtedly belongs to the region 
of processual law. The non-performance of a condi- 
tion merely furnishes a defence to an action by a plea 
which did not deny the landlord’s right to the rent, 
the defendant having no vested right in a defence 
which was available before but abolished by the Act. 

In allowing suits to be instituted under section 77 
of Act I of 1908 for rent which accrued due before 
the Act without previous tender of patta, retrospec- 
tive operation is not given to the section. 

Per Sadasiva diyar, J.—It is not convenient or 
permissible to make a distinction between cases where 
the change in the processual law imposes a new or 
further restriction on the prosecution of a substantial 
claim in the Court or merely takes away a restrio- 
tion on such .prosecution imposed by an older 
processual law. Whether a change in the processual 
Jaw favours the proseoution or the defence, it must be 
held to affect all actiuns commenced after the statute 
making the change comes into force unless the statute 
itself contains the saving clanses which prevent the 
change affecting particular actions or classes of ac- 
tions. 

The right of a defendant to raise technical pleas, 
é.g.,as to the Court-fee or as to the absence of a notice 
of suit, required by the law or,the omission to fulfila 
condition imposed on the plaintiff before bringing a 
suit to enforce a right vested in the plaintiff, is not a 
material right which could not be affected by anew 
statute making changes in the processual law. 


Second appeal against the decrees of the 
District Court of Ramnad at Madura, in 
Appeal Suits Nos. 160 and 170 of 1910, 
presented against that of the Head Assistant 
Collector, Ramnad, in Summary Suit No. 
421 of 1908, 


Mr. L. A. Govinderaghava Aiyar, for the 
Appellant. 
Mr. T. Rangachariar, for the Respondent. 


JUDGMENT. 


SUNDARA Aiyar, J.— (October 11, 1912.)— 
This isa suit by a land-holder in the zemindari 
of Sivaganga against a ryot for rent for Fasli 
years 1815, 1816 and 1317. The principal 
contentions raised by the defendant, so far as 
they relate to this second appeal, are:— 


(1) that the suit is not maintainable as 
patias had not been tendered by the land- 
‘holder prior to the institution of the suit; 

(2) that rent for Angami cowle land was 
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payable only at Rs. 6 a kurukkam, and not 
at Rs. 16a kurukkam, the rate claimed by 
the plaintiff; 

(3) that the defendant was not bound to 
pay more than Rs. 1-14-0 for all the trees in 
his holding; and 

(4) that plaintiff was not entitled to re- 
cover the cess known as Ohittu Notiam. 

Both the lower Courts held that, according 
to the Estates Land Act, Lof 1903, which 
was in force at the time of the institution of 
the suit, tender of patta was not essential to 
entitle a landlord to maintain a suit for rent. 
This question has been already decided by 
this Court in several cases. See Satrucherla 
Veerabhadra Raju Qaru v. Qanta Kumari 
Naidu (1); Kanthimathinitha Pillai v. Muthu- 
swami Pillat (2), where it was held 
that section 8 of Act.VIIE of 1865, which 
required the exchange of patias aud muchi- 
likas between the land-holder and the ryot 
or the tender of a paita by the land-holder 
to the ryot asa condition precedent to the 
maintenance of a suit for rent, did not apply 
to suits instituted after Act I of 1908 came 
into operation. Butas Mr. Govindaraghava 
Aiyar earnestly desired to re-argue the ques- 
tion, we allowed him to doso, His conten- 
tions may be briefly stated as follows:—that 


' section 7 of Act VIII of 1865, which laid 


down that “no suit brought and no legal 
proceedings taken to enforce the terms of a 
tenancy shall be snastainable unless pattas 
and muchilikas have been exchanged as 
aforesaid, or unless it be proved that the 
party attempting to enforce the contract had 
tendered such patia and muchilika as the 
other party was bound to accept, or unless 
both parties shall have agreed to dispense 
with patias and muchilikas”, was not merely . 
a rule of procedure but affected the right of 
tne land-holder to levy rent from his ryof; 
that section 77 of the Estates Land Act, 
which enacts that “at any time after an 
arrear of rent has become due, the landlord 
may institute a suit before the Collector for 
the recovery of the arrear,” should not be 
given retrospective effect so as to affect 
claims for rent which accrued due while Act 
VIII of 1865 was in force; and that non- 
tender of patta before the expiration of the 


(1) 15 Ind. Cas. 393; 22 M. L. J. 451; LLM. L. T, 
212; (1912) M. W. N. 441, 

(2) 16 Ind. Cas. 934; 12 M. L. T, 437; (1912) M. 
W. N. 960. 
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Fasli year for which it was due put an end-to 
the landlord’s right of action while Act 
VIII of 1865 wasin force; and that a 
right so extinguished could not be revived 
by the repeal of that Act and by the enact- 
ment of Act I of 1908. There can be no 
doubt that, if the non-tender of patta affected 
the land-holder’s right to’ his rent under 
Aot VIII of 1865, the appellant's conten- 
tion must succeed. The substantive right of 
parties must be decided according to the 
law in force at the time of the accrual of such 
rights. 

Mr. Govindaraghava Aiyar, on the other 
hand, concedes that the processual law as 
to the enforcement of a right must be that 
in operation at the time when the right 
is sought to be enforced. Did section 7 
of Act VIII of 1865 affect the landlord’s 
right to the rent? In my opinion, it did 
not. Ió merely imposed a condition which 
the landlord was bound to fulfil if he 
wished to institute a suit for its recovery 
or to take legal proceedings to compel its 
payment. As pointed out in Satrucherla Veera- 
badraRaju Qaru v, Qanta Kumari Naidu(l),the 
rent accrued due when it was payable, irrespec- 
tive of the tender of patta or the time when it 
was tendered. The law of limitation would 
commence to operate, not from the date of the 
tender of patia, but from the time that the 
rent was payable. The tender of patta was, 
therefore, not necessary to complete the 
land-holder’s right to rent against his ryot. 
Now what is the scope of the rule, that 
vested rights cannot be taken away by 
& subsequent statute? It means that a 
statute will not be construed, unless the 
language clearly requires it, so as to impair 
- rights acquired under existing laws or to 
create an obligation or duty which did 
not exist before or a disability in respect 
of transactions or considerations already 
passed. A common-law or statutory sub- 
atantive right would not be affected by a 
statute passed subsequent to its accrual, 
nor would the statute affect transactions 
which had become complete before its enact- 
ment. The validity of a contract must be 
judged by the law as it stood when ib 
was entered into, So also whether an act 
done by a person was lawful or tortuous 
or amounted to an offenca or not, also the 
validity or invalidity of any act dons by 
@ person, Illustrations of these diferent 
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classes of cases are given in Maxwell ou 
the Interpretation of Statutes at pages 324 
to 333. On the other hand, the mode in 
which a right is to be enforced is deter- 
mined by the law as it stands at the 
time. The mode of enforcement will include 
all questions relating to the tribunal which 
is to compel the rendering of the right 
by the party under obligation, the time 
within which the right may be enforced 
(subject to an exception to be presently 
noticed), the rules of evidence regulating 
its enforcement including the admissibility 
of documentary evidence, the pleas which 
it is open to the parties to an action, 
both plaintiff and defendant, to sat up, 
and the reliefs the Court will or will not 
grant to enforce the right. All these matters 
are treated as relating to prosessual law. 
But in administering processual law under- 
stood in this broad sense, a further distinc- 
tion has to be noticed, the failure to grasp 
which distinction sometimes leads to con- 
fusion. Some matters coming within the 
law of procedure must be decided by the 
law as it stands at the time when the 
suit is instituted, while with regard fo 
other matters, a change in the law sube 
sequent to the institution of the suit will 
modify the procedure whieh the Court should 
adopt. Thus the defences which a litigant 
is entitled to raise in answerto a claim 
made in a suit cannot be modified by a 
subsequent statute. The same observaiion 
holds good with regard to anything which 
a party who seeks the assistanoa of a Court 


“should comply with as a condition precedent 


to obtaining it, A plaintiff cannot bə pre- 
judiced by the defendant being allowed to 
set up pleas which were not open to him 
when the suit was instituted. In this sense 
it is often said that a change in processual 
law subsequent to the commencement of 
an action cannot change the rights either 
of the plaintiff or of the defendant. The 
right spoken of here is not a sabstantive 
right of either party, but a right relating to 
the enforcement of a substantive right 
which would be included in the wide senso 
of procassual law, that is, law relating to 
remedies for the enforcement of substau- 
tive rights. But these remedial rights rela.. 
ing to the enforcement of substantive righ‘s 
are affected by any change in the law 
subsequent to tne accrual of the right bub 
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before steps are taken to enforce it in 
a Court. Sometimes a party has rights 
of a remedial character to enforce a sab- 
stantive right without resorting to the 
tribunals and authorities constituted by 
Government for the purpose. Thus he is 
entitled to abate a nuisance. If he has a 
right of easement, he is sometimes entitled 
to remove an obstruction to the enjoyment 
of it Both Act VIiI of 1865 and Act I 
of 1908 confer a remedial right on a 
Jandlerd who is not paid his rent, namely, 
the rights to distrain the ryot’s property. 
If a distraint is made by a land-holder, its 
validity must be determined according to 
the law as it stands at the time of the 
distraint; for, any act of an individual 
must be judged according to the law which 
governs him when he does it. But if, 
before he exercises his remedial right, the 
law regulating the validity of the act is 
changed, he must exercise his right in such 
a manner as to be in accordance with the 
manner in which the law directs bim to 
exercise it when he does so. 

Applying these principles to the present 
case, there can be no doubt that a land- 
holder may institute a suit in a Revenue 
Court, after the coming into force of Act 
T of 1908, for recovery of rent which accrued 
due while Act VIII of 1865 was in force 
and that he could not institute it in the 
ordinary Civil Courts. See Weldon v. Wins- 
low (8). The Estates Land Aot does not 
contain a provision similar to that embodied 
in section 7 of Act VIII of 1865, tkat 
a suit for rent cannot be sustained unless 
patta was tendered to the tenant prior 
to its institution. That provision was one 
which related only to the enforcement of 
the right, as the tender of paita was not 
necessary to complete the land-holder’s right 
to rent but only to the enforcement of 
it in Court or to the landlord - exercising 
a remedial right himself. In so far as 
ib related to the recovery of it through 
Court, it, undoubtedly, belonged to the region 
of processual law. The nov-performance 
.of the condition merely furnished a defence 
to the-action by a plea which did not 
deny the landlord’s right to the rent. 
The object of tendering paita was merely 


to give notice to the tenant of what the 
(3) (1884)18 Q. B. 784; 53 L. J. Q. B. 528; 51 L. T. 
643; 33 W. R. 219. 
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land-holder claimed to be the terms of the 
ryot’s holding the land which he was entitled 
to enforce. Such notice was not necessary 
if the tenant had executed a muchilika or 
other instrument acknowledging the terms 
of the tenancy for the year. It was con- 
sidered by the Legislature in the interests 
of the ryot that such notice should be given 
before the landlord could be allowed to 
enforce his rights through Court. In Ooburn 
v. Ooliedge (4), a Solicitor instituted an 
action for the recovery of the amount of 
a bill of costs. The suit was brought within 
the period of limitation if computed from 
the time that the Attorney delivered his 
pill of costs to the defendant. Section 37 
of the Solicitors Act of 1843, provided 
that “no Solicitor could commence or maintain 
any action or suit for the recovery of any 
fees, charges, or disbursements for any 
business done by him uatil the expiration 
of one month after the delivery to the. 
party to be chargedthere with a bill of 
such fees, charges and disbursements.” 
The Court of Appeal held that the 
delivery of the bill was not necessary 
to complete the Solicitor’s right to the 
payment of what was due to him, but was 
only a rule of procedure, and that limitation 
should, therefore, be computed from the 
time that he was entitled to payment, 
apart from the delivery of the bill. Refer- 
ring to the section of the Solicitors Act, 
Lord Esher, M. R. observed: “It takes 
away, no doubt, the right of the Solicitor to 
bring an action directly the work is done, 
but it does not take away his right to pay- 
ment for it, which is the case of action, 
The Statute of Limitations itself does not. 
affect the right to payment but only affects 
the procedure for enforcing itin. the event 
of a dispute or refusal to pay. Simi- 
larly, I think, section 37 of the Solicitors 
Act, 1848, deals, not with the right of the 
Solicitor, but with the procedure to enforce 
that right. It does not provide that no 
Solicitor shall have any cause of action in 
respect of his costs or any right to be paid 
till tke expiration of a month from his 
delivering a signed bill of costs, but mere- 
ly that he shall not commence or maintain 
any action for the recovery of fees, charges, 
or disbursements until then. Ib assumes that 


(4) (1897) 1 Q. B. 702; 66 L. J. Q. B. 462; 76 L Ty 
608; 45 W. R. 488. 
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he has a right to be paid the fees, charges, 
and disbursements, but provides that he shall 
not bring an action to enforce that right 
until certain preliminary requirements have 
been satisfied. If the Solicitor has any other 
mode of enforeing his right than by an action, 
the section does not seem to interfere with it. 
For instance, if he hag money of the client in 
his hands not entrusted to him for any 
specific purpose, there is nothing in the 
section to prevent his retaining the amount 
due to him ont of that money. If that 
be the true construction of the section, it 
does not touch the cause of action, but only 
the remedy for enforcing it.” 

“The plaintiff, in order to make ont a cause 
of action, must assert certain facts which, if 
traversed, he would be put to prove. It is 
well known, of course, that any of those 
facts which is not traversed, is taken to be 
admitted, * * * * In for- 
mer times, if he failed to assert any of 
those facts, his declaration was demurrable 
as showing no cause of action. If he asserted 
those facts and they were traversed, it lay 
upon him to prove them. If any of them 
were not traversed, he need not, of course, 
prove them * * * * . If the 
plaintiff alleges the facts which,- if not 
traversed, would prima facie entitle him to 
recover, then I think he makes ont a cause of 
action. Applying that toa case like the present 
when the plaintiff bad completed the work, 
under the old course of pleading alluded to 
by wy brother Lopes, he could have brought 
his action, declaring for money payable for 
work and labour done at the request of the 
defendant; and if the defendant made no 
answer to that claim, he would have been en- 
titled to recover. The defendant could not have 
demurred to the plaintifi’s declaration which 
would bave shown a perfectly good cause of 
action and unless the defendant set up some- 
thing to defeat claim, the action would have 
been maintainable. Therefore, as soon as the 
Solicitor had done the work, he could have 
maintained his cause of action for work and 
labour. The defendant might plead that 
no bill of casts had been delivered, but that 
would only be by way of answer toa case 
which constituted a good cause of action.” 
In Rangayya Appa Rao v. Bobba Sriramulu 
(5), tbe Judicial Committee of the Privy 


(8) 27 M. 143; 6 Bom. L. R. 241;14M. L. J. 1; 8 
Q. W. N. 162; 31 I. A.17. 
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Council observed, with reference to section 7 
of Act VIII of 1865, that it “was not an 
enabling section but a restraining section.” 
The restraint placed upon the procedure in 
enforcing the right to rent was removed by the 
Legislature and the removal deprived the 
defendant of a plea which he could set up 
in answer to the right to enforce, but one 
which would not amount to a denial of theright 
itself. But, as observed in Maxwell on the 
Interpretation of Statates, “no person has a 
vested right in any course of procedure, He 
has only the right of prosecution or defence in 
the manner prescribed for the time being for 
the: Court in which he sues, and if an Act 
of Parliament alters that mode of procedure, 
he has no other right than to proceed accord- 
ing to the altered mode, The remedy does not 
alter the contract or the tort. It takes away 
no vested right, for the defaulter can have 
no vested right in a state of the law which 
left the injured party without or with only a 
defective remedy.” It is a mistake to suppose 
that in allowing suits to be instituted under 
section 77 of Act I of 1908 for rent, which 
accrued due before the Act, without previous 
tender of patta, retrospective operation is 
given to the section. It is merely enforced 
as it stands in suits instituted after it came 
into force. The defendant has no vested 
right in a defence which was available before, 
but abolished by the Act. It is rather the 
defendant who seeks to enforce a provision 
which was no longer in force. That provision 
must be regarded, after the repeal of Act 
VIII of 1865, just as if it had never existed 
at all, in suits instituted after the repeal. 
[Surtees and another, Assignees of the Estate 
and Effects of a Bankrupt v. Ellison (6), 
Attorney-General v. Lamplough (7), In re 
the Mexican and Scuth American Oompany, 
Grisewood and Smith’s case, De Pass's case (8) ]. 
In Queen v. Inhabitants of Denton (9), a 
man was convicted on an indictment not pro- 
vided for by the Common Law. The indict- 


(6) 9 B. and C. 750; 109 Eng. Rep. 278;4 Man. & 
Ry. 586; 7 L. J. K. B. (0. 3.) 335. 

(7) (1878) 3 Ux. Div. 214; 47 L, J. Ex. 555; 88 Le 
T. 87; 26 W. R. 323. 

(8; (1859) 4 De G. & J. 544; 28 L. J. Ch. 769; 5 Jar. 
(x. s.) 1191; 7 W. R. 681; 45 E. R. 211; 124 R.R. 
382. A 


(9) 118 E. R. 287; Dears ©. O. 3; 21 L. J. M. O, 207; 
17 Jur. 453; 18 Q. B. 761. 
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ment was good under a statute which was in 
. force at the time that it was laid but was 
repealed before judgment was asked for. 
It was held that the judgment must be 
arrested. Lord Campbell observed:—' By 
arresting the judgment, we are not giving the 
statute any retrospective operation. We 
allow it force only from the time when it 
passes and we say that if the count was bad 
then, it cannot be acted upon now.” It is 
unnecessary to consider whether this decision 
is in accordance with the principle that some 
rules relating to processual law cannot be 
altered so as to affect pending oases. But the 
principle enunciated is certainly applicable 
to all laws relating to the enforcement of sub- 
stantive rights which are repealed before the 
institution of an action. 

Reference was meade by Mr. Govinda- 
raghava Aiyar to In re Suche (In re Joseph 
Suche and Oompany, Limited) (10), but in that 
case the question related to the substantive 
rights of creditors in bankruptcy proceedings 
and is not avalogous to the present case. The 
Oolonial Sugar Refining Oompany, Limited v. 
Irving(11),Nana bin Aba v. Shekhu bin dndu 
(12)and Salimamma v. Valli Hussunabha Beart 
(13) were cases where the law wasaltered after 

_the commencement of the proseedings. It was 
held that the right of appeal must be regulat- 
ed by the law in force at the time when the 
proceedings commenced, an appeal being 
only 8 continuation of the proceedings in the 
Court of first instance. As already observ- 
ed, there are some rights in processual law 
which cannot be altered except by clear 
words by legislation subsequent to the 
institution of the proceedings. These cases 
are no authority for the position that an 
alteration made before the commencement 
of an action will not affect anything coming 
within the province of processual law and not 
relating to the substantive right sought to be 
enforced. 

Mr. Govindaraghava Aiyar contends that 
the failure to tender patta within the end of 
each of the fasli years in question destroyed 
the Iand-holder’s right of action for rent. 
This contention cannot be accepted. No 

(10) (1876) 1 Ch. D. 48; 45 L.J. Ch. 12; 831, T. 
779;,24 W. R. 184. 

(11) (1905) A. ©. 369; 74 L. J.-P. 0. 77; 92 L. T. 
738; 21 T. L. R. 513. 

(12) 32 B. 337; 10 Bom. L. R. 330. 

(18) 11 Ind. Cas. 653; 21 M. L. J. 764; 10 ML T 
78; (1911) 2 M. W. N. 99, 


INDIAN OASES, 


[1913 


doubt, the Court could not enforce the right 
to rent in an action under Act VIII of 1865 
if the defendant raised the plea of non-tender 
of patta. But the defendant might or might 
not raise it. The failure to tender patia did 
not of itself destroy the right to institute a 
suit. Tho failure plus the defendant's insist- 
ence in the suitona plea of its non-main- 
tainability would together prevent the Court 
from giving the plaintiff a decree. If the 
non-tender of patta itself destroyed the 
right of action, the Court would be bound to 
dismiss the suit even if the defendant did 
not plead it. The cases cited by the aprel- 
lant’s Pleader, which laid down that a right 
of action barred under an existing statute of 
limitation would not be revived by a subse- 
quent statute, are not analogous. The lapse 
of time by itself destroys the plaintifi’s right 
to his remedy by suit, and the Court is 
bound to dismiss the suit though the defend- 
ant may not plead limitation. Much reliance 
was placed for the appellant on G. Lee Morris, 
Receiver of the Estate of the late Rajah of 
Tanjore v. Sambamurthi Rapar (14). The 
question there was whether a suit was 
maintainable after Act VIII of 1865 came 
into force for rent which accrued due before, 
the law as it stood at the time of the accrual 
not requiring the tender of patta before a 
suit could be maintained. The Court (Hollo- 
way and Kindersley, JJ) held that the suit 
was sustainable. Holloway, J., with whom 
the other learned Judge concurred, evidently 
treated the tender of patta as necessary to 
complete the land-holder’s right to rent 
under Act VIII of 1865, for he observed: 
“The law as to the acquisition of rights is 
that prevailing at the period of the arising 
of the matters of fact which generate them. ~ 
Their enforcement must be according to the 
rules of process at the period of: the suit. 
Care must, however, be taken to distinguish 
between laws which are merely processual, 
and such as under that fictitious appearance 
are really material. To declare a certain 
right which would be validly created by 


-certain matters of fact, not creatable without 


the addition of some other, is material and 
not formal law, the non-distinguishing of 
which has led to very great injustice.” To 
call substantive law material, and prosessual 
law formal, does not seem to lead to any 


(14) 6 M. H.C. R. 122. 
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elucidation of the nature of primary and 
remedial rights, but rather calculated to 
create confusion. The view adopted by the 
learned Judgeis entirely inconsistent with 
the later decisions of this Court, where it was 
clearly laid down that the right to rent is 
complete without the tender of a patta. It 
is also inconsistent with Ooburn v. Golledge 
(4). The learned Judge disagreed with the 
decision of Le Roug v. Brown (15). Bat 
that case has never been dissented from in the 
English Courts. On the other hand, the 
view laid down there was accepted in Maddi- 
son v. Alderson (16) and Rochefoucauld v. 
Boustead (17). The learned Judge further 
observes: “Now to say that the right of the 
landlord shall not exist upon its actionable 
side, unless something is done which was 
not necessary before, is to affect an acquired 
right by matters subseqnent; and this is not 
processual but material law, and no retros- 
pective effect should be given to it.’ What 
the learned Judge meant by the ‘actionable 
side’ of a right is not clear. Possibly, he was 
referring to the po&sibility of a right conti- 
nuing to subsist though the remedial right 
is destroyed or affected by some circum- 
stance. This is no doubt the case where a 
right of action is destroyed by the lapse of 
the time provided in the statute of limita- 
tions, Baut, as already pointed out, the lapse 
of time itself destroys the right when the 
period prescribed for instituting an action 
expires. The learned Judge was evidently 
of opinion that the condition laid down by a 
statute which restricts the circumstances 
under which a complete right may be enforc- 
ed makes the right itself incomplete. This 
is in accordance neither with principle nor 
with the decisions either of the English or 
the Indian Courts. The learned Judge evi- 

dently perceived the difficulty in sustaining 
` the position adopted by him, because he 
speaks of the incompleteness of the right as 
attaching only to a certain side of if which 
he calls the ‘actionable side.’ The actual 
decision in the case is also inconsistent with 
several cases in the English Courts cited in 
Maxwell on the ‘Interpretation of Statutes’, 


which laid down that a statute laying down 
(15) 120. B. (N. s.) 801; 22 L. J. O. P. 1516 Jur. 
1021; 1 W. R. 22; 20 L. T. (o. s.) 68; 92 R. R. 889. 
(16) (1883) 8 A. C. 467; 52 L. J. Q. B. 737; 49 L. T. 
303; 31 W. R. 820. 47 J. P. 821. 
(17) (1897) 1 Ch. 196; 66 L. J. Oh. 74; 75 L. T 
502; 45 W. R. 272, 
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conditions restricting the enforcement of a 
previously accrued right is applicable if the 
action is instituted after the modification in 
the law. Where the law, as modified, could 
not reasonably be complied with after the 
change, it has been held that the new law 
would not be taken as applicable to such 
cases. : 

It may also be observed that under Act 
VIII of 1865, suits for rent lay in the ordi- 
nary Civil Courts, while such suits are made 
cognizable, in certain cases, exclusively by a 
Revenue Court under Act 1 of 1908. The 
strict application of section 7 of Act VIII of 
1865 would not require the condition of 
tender of patta to be enforced when the suit 
is in a Revenue Court. 

For all these reasons, the contention that 
the suit is not maintainable on account of the 
non-tender of proper patias for the faslies in 
question cannot be supported, 

The next point relates to the rate of rent 
for Angami cowle land. The finding of both 
Courts on the question are concurrent. Rs. 16 
per kurukkam was found to have been paid 
fora long time by the rayat, The lower 
Courts were entitled to find that there was a 
contract that such rent should be always 
payable. We are bound to accept the finding 
in second appeal. . 


With regard to the rent payable for trees, 
the District Judge has apparently miscon- 
strued Exhibit II. That document provided 
a consolidated rent of Rs. 1-14 for certain 
kinds of trees on the Shunmuga Oorant bund 
on Kuttatkkaraipuli Mettangadu next to it, ou 
Achukattu Varappu and in the backyard of 
the ryote nouse. The Judge is, no doubt, 
right in holding that what is collectable 
according to the terms of Exhibit II must 
be regarded as rent; bat he did not advert to 
the effect of the document in fixing the 
amount payable. The plaintiff olaimed 
Rs. ¢4-10-9 per year, while the defeudant 
contends that no more than Rs. 7-10 por 
year would be payable in any event, We, 
must ask the District Court to submit a 
revised finding on the question, what rent 
is payable for the trees in the defendaut’s 
holding P 

The last question for decision, is, whether 
the plaintiff is entitled to recover the cess 
called Ohitiu Nottam, The evidence in tho 
case does not’show clearly what the nature of 
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this cess is. The District Judge holds that 
the Head Assistant Collector should not have 
disallowed it, The word Nottam seems to 
show that the cess was levied as a cousidera- 
tion for testing coins. Plaintiff's second witness 
states that the man who collects rent is called 
the Nottamgar and that there are emolu- 
ments dueto him. But he adds that the 
Ohittu Nottam is not paid to the Nottamgar. 
The ratyat is not bound to pay any son- 
sideration to the land-holder for testing coins; 
nor would he be bound to make payment to 
enable the landlord to collect the rents due to 

“him from his ra¢yats. The cess has never been 
incorporated with the rent so as to become 
part of it. A decree was first passed against 
the defendant ex parte for the rent due 
by him by the Head Assistant Collector, but 
the claim for Chittu Nottam was disallowed. 
This decree was set aside by the Appellate 
Court at the defendant's instance, but the 
plaintiff preferred no appeal against the dis- 
allowance of Ohittu Nottam. We do not think 
that, in these circumstances, the defendant 
should he held to be bound to pay the amount 
claimed as Ohitiu Nottam. 


The finding on the question of the rent for 
the trees will be submitted within one month 
from the date of receipt of this order in the 
lower Court. Seven days will be allowed for 
filing objections. 


Sapasiva Atyar, J.—I need not repeat the 
facts of the case as they have been fully set 
out by my learned brother in his judgment. 
The only question I intended to deal with is 
whether the tender of a patta was necessary 
before the landlord could recover his rent in 
a suit brought after the passing of the Estates 
Land Act for rent accrued due before the Act. 
In Satrucherla Veerabhadra Raju Garu 
v. Ganta Kumari Naidu (1), Sundara Aiyar 
and Spencer, JJ., held that that preliminary 
condition had been taken away by the Histates 
Land Act even with respect to suits brought 
for previous rents. This decision has been 
followed in several other cases. If it were 
not for the long and strenuous argument 
advanced before us by Mr. Govindaraghava 
Aiyar who appeared for the anpellant in this 
case, I would have disposed of this question 
very shortly by stating that the question 
cannot be re-opened on the principle of 
stare decisis especially as suits for arrears 
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of rent for Faslis 1815, 1816 and 1817 must 
hereafter be very rare, more than three years 
having elapsed now from the close of Fasli 
1317. However, out of deference to the 
arguments of the learned Vakil, I shall notice 
them very shortly. His contention was that 
the decisions of Satrucherla Veerabadra Raju 
Garu v. Qanta Kumari Naidu (1) and 
other cases are wrong because they are 
opposed to the principle of the decision of 
Holloway and Kindersley, dJ., in G. Lee Morris 
Receiver of the Estate of the late Raja of 
Tanjore v. Sambamurtht Rayan (14). In that 
case, Holloway, J., held that the provision 
in section 7 of Act VIII of 1865 requiring 
a tender of patta in order to enforce the 
Jandlord’s right to rent by an action in a 
Court of law was a provision which related 
to ‘material’ law and not to ‘formal’ law. 
The learned Judge seems to admit that a 
condition merely requiring tender of a patia’ 
as a condition precedent to enforce by action 
the right to rent which always existed in 
the landlord is prima facie a provision relat- 
ing to ‘processual’ law and‘not to ‘material’ 
law. But he considered that this prima facie 
view was wrong because the law imposing 
the condition had only “the fictitious appear- 
ance” of processual law and that it was 
really material law. I am, with the greatest 
respect, unable to follow the reasoning of 
the learned Judge. I think that that 
condition related to formal law not mere- 
ly in appearance but also in substance 
and that it had not merely a fictitious ap- 
pearance of formal law. The learned Judge 
says that because this condition altered 
“the right itself upon its actionable side,” 
it related to material law. I think the 
fallacy lies in hiding the fact that the 
condition related to processual law by 
using the paraphrase that it related to the 
actionable side of a substantial right. Sup- 
posing a person was entitled to bring a suit 
on a plaint stamped with Rs. 200 when the 
cause of action arose, but before he brought 
the suit on the cause of action, the Legisla- 
ture had increased the stamp to Rs. 400; 
can he say that he was entitled to stamp his 
plaint with only Rs. 200 because his ‘righc 
on its actionable side’ had entitled him to 
bring a suit on a Rs. 200 stamp paper before 
the law was changed and that the new 
law should not affect his said right ‘on its 
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actionable side?’ Every formal or proses- 
sual law which imposes new conditions 
on litigants or removes old conditions from 
their backs does affect a right on its “action- 
able side” or a liability on its defensible side 
but that is no reason for not applying the 
processual or formal law to actions brought 
after that law came into force, I am, therefore, 
unable to follow the case of Q. Lee Morris 
Receiver of the Estate of the late Raja of Tanjore 
v. Sambamurthi Rayan (14) with the greatest 
deference to the eminent Judges who decided 
it. am fortified in this view of the law 
by the decision of that eminent Judge Sir 
T. Muthusami Aiyar in the case of Secretary 
of State v. Vira Rayan (18). There the ques- 
tion arose in this: way. It was assumed for 
the sake of argument that Regulation 1I of 
1802 section 18 prevented the Courts from 
enforcing a claim brought by the Government 
for possession of Government land after 12 
years from the date of the cause of action; 
the Regulation did not, however, enact that 
the right became legally extinct after the 
expiry of the twelve years. The Limitation 
Act of 1871 extended the period of limitation 
for suits by Government to 60 years from 
the date of the cause of action. There was 
no provision in that Act (of 1871) similar 
to the provision in the later Acts XV of 
1877, ete., declaring that nothing therein 
contained should be deemed to revive any 
right to sue barred under an earlier limitation 
law. It was held that the Government, which 
was merely restricted by Regulation If of 
1802 from enforcing by suit its claim after 
twelve years, could sue after the Limitation 
Act of 1871 came into force within 60 years 
of the cause of action to enforce that claim 
-to land, though more than twelve years had 
elapsed since the date of the alleged trespass. 
This dictum in the-above decision of Secretary 
of State v. Vira Rayan (18) was criticised 
by Mr. Govindaraghava Aiyar for the appel- 
lant as it waa opposed to some of the obser- 
vations in the decision in Abdul Karim v. 
Manji Hansraj (19), [See also the case of 
Venkatachella Mudali v. Sashagherry Rau(20)], 
and Molakatallu Naganna v. Pedda Narappa 
(21) and to the opinion of the majority of 
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the Judges in the Full Bench case in In the 
matter of the petition of Ratanst Kalianj¢ 
(22). But I prefer to follow the decision of 
Secretary of State v. Vira Rayen (18), 
which ia binding onthis Bench. The case in 
In the matter of the petition of Ratansi Kaliyanji 
(22) might also be distinguished on the ground 
that the direct question there in dispute 
was whether the right of the decree-holder 
to detain a judgmentedebtor in prison for a 
certain period related to processual law or 
material law, two of the learned Judges 
holding that it related to processual law and 
was affected by a later statute (which was 
passed during the, judgment-debtor’s deten- 
tion in Jail) deducting the maximum term of 
imprisonment while the three other learned 
Judges held contra. Similarly there were 
doubts whether rights of appeal and revision 
in pending suits related to “material” rights 
or related to “processual” law but that matter 
(whatever might be the correct logical view) 
has been set at rest by the decision of the 
Privy Council in Colonial Sugar Refining 
Company v. Irving (11), followed in Nana bin 
Aba v. Shekhu bin Andu (12), dissenting from 
Vaiechand Ramji v. Nandram Daluram 
(23). I do not think that it is convenient or 
permissible to make a distinction between 
cases where the changein the processual law 
impasses a new or further restriction on the 
prosecution of a substantial claim ia the 
Court or merely takes away a restriction on 
such prosecution imposed by older processual 
law. Whether the change in the processual 
law favours the proseuution or the defence, it 
must be held to affect all actions commenced 
after the statute making the change comes 
into force unless of course, the statute itself 
contains saving clauses which prevent the 
change affecting particular actions or classes 
of actions. I do not think it necessary to 
notice in detail the rnmerous cases quoted on 
both sides in which the provisious of various 
original amending and repealing statutes 
like the Statute of Frauds, the statute allow- 
ing a married woman to sue in her own name 
without joining ber husband as plaintiff, the 
statute requiriug Solicitors to serve bills 


- before presenting claims for costs and so on 


were considered. Ido not say that isolated 


(22) 2 B. 148. 
(23) 31 B. 645; 9 Bom. L, R. 1028. 
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passages could not be quoted from some of 
these numerous cases which passages might 
be held to favour the defendant’s contention 
in this case but the general effect of the cases 
seems to me to establish the principle which 
I .have tried to formulate. A very recent 
ease decided by the Privy Council in 
Vasudeva Mudaliar v. Sadagopa Mudaliar 
(24) shows that the -provision in the 
Limitation Act made by the new section 31 
affected even a pending suit which had been 
remanded by the Privy Council with a direc- 
tion that the lower Court might apply to that 
suit the law as to limitation laid by the Privy 
Council before section 31 was enacted but 
which law s0 laid down by ‘the Privy Council 
was materially and expressly affected by 
that section 31. Iam clear that the right of 
a defendant to raise technical pleas as to 
Court fees or the absence of notice of ruit 
required by a law or the omission to fulfil a 
condition imposed on plaintiff before bringing 
his suit to enforce a right vested in the plaint- 
iff (vested according to ordinary principles 
of jurisprudence and not a right newly created 
in plaintiff's favour by the statute itself 
imposing the condition), the right of a 
defendant to raise such technical pleas is not 
a material right which could not be affected 
by a new statute making changes in the 
processual law. 

As regards the question of rates of -rent, 
the question of Ohittw Nottam and tree tax 
I do not think I could usefully add anything 
to what my learned brother bas said. 

In the result, I concur in the order propos- 
ed by him. h 

In compliance with the above order in the 
judgment, the District Judge of Ramnad 
submitted the following 


FINDING.—I have been directed to sub- 
mit a finding as to the rent payable for 
the trees in the defendant’s holding. 

Exhibit 1I provides for a consolidated rent 
of Rs. 1-14.0 for certain kinds of trees on 
certain land. The validity of this document 
has not been questioned before me but it is 
argued that the trees now charged do not 
inclade any covered by Exhibit II. The 
plaintiff's own Karnam states as D. W.No, 2 
that mango trees on the defer:dant’s backyard 


(24) 15 Ind. Cas. 222; 15 O. L. J. 466; 16 0. W. N. 
489; (1912) M. W. N. 433; 11 M. L. T. 818; 9 A, L. 
J. 504; 14 Bom. I» R. 455; 23 M. L. J. 16; 35 M. 191. 
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have been charged although such trees come 
within the terms of Exhibit II. The last 
sentence of his deposition would also go to 
show that trees covered by Exhibit If have 
not been deducted fromthe list. In these 
circumstances, I have no doubt that trees 
covered by Exhibit II have been charged by 
the land-holder at rates which are clearly not 
applicable to them. The evidence leaves it 
uncertain how many trees have to be- 
dedacted as being included in Exhibit IT, 
but it is for the land-holder to prove that the 
charge he had made is correct. 

3. The defendant agrees to pay Rs. 7-10-0 
per year and the evidence of the Karnam 
would show that this is what the defendant 
has been paying. 

4 I find Rs. 7-10-0 to be the correct 
annual rent. 

This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT.—We accept the finding that 
the rent payable for trees is only 
Rs.7-:0-0 per year and not Rs. 34 10-9 a year, 
We have already disallowed the claim for 
Ohitiu Nottam. The decree of the lower Ap- 
pellate Court will be modified accordingly. 
The parties will pay and receive propor- 
tionate costs throughout. 

Decree modified. 


CALCUTTA HIGH COURT. 
Seconp Ovit Apprat No. 891 or 1911. 
June 4, 1913. 

Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Mulliok. 
AKAIL CHANDRA BISWAS—Derenpant 
No. J— APPELLANT 
versus 
HASAN ALI SADAGAR— PLAINTIFF 


— RESPONDENT. 
Landlord and tenant—Occupancy-raiyat purchasing 
superior tenure, effect of —Whether holding vanishes or 


- occupancy right ceases to exist—Under-raiyat, whether 


elevated io status of occupancy raiyat—Under-raiyat, 
interest of, whether ipso facto transferable—Bengal Tens 
ancy Act (VIII of 1885), s. 22. 

When an occupancy-raiyat purchases the superior 
tenure, the occupancy-right ceases to exist but not 
the holding itself. 
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Jawadul Hug v. Ram Das Saha, 24 C. 1483; 10. 
W. N. 166 and Ram Mohan Pal v. Sheikh Kachu, 82 ©. 
386; 9 C. W. N. 249; 1 C. L. J. 1 (F. B.), followed. 

Therefore, the under-raiyat under him continuer to 
be an under-raiyat and is not elevated to the status of 
an occupancy-raiyat. 

The interest of an under-raiyat is not ipso facto 
transferable. 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated January 4th, 1911 ,affirm- 
ing that of the Munsif of South Roujan, 
dated November 28rd, 1909. 

Babu Dhirendra Lal Kastugir, for the Ap- 
pellant, 

Babu Khitish Ohandra Sen, 
spondent. A 

JUDGMENT.—This is an appeal by the 
first defendant in an action in ejectment. 
The subject-matter of the litigation is a 
parcel of land which, according to the plaint- 
iff, was held by the second defendant as an 
under-ratyat, The plaintiff was originally an 
occupancy-razyat, In 1886, he purchased the 
superior tenure. In 1901, the second de- 
fendant transferred his interest in the land 
to the first defendant. The present action 
was commenced in 1909 to eject the first 
defendant as a trespasser. The Courts below 
have concurrently decreed the suit. On the 
present appeal, the decree has been assailed 
on three grounds, £ 

It has been contended in the first place 
that the efect of ihe purchase, by the 
plaintiff, of the superior tenure in 1886, was 
to elevate the status of the second defendant. 
This contention is obviously unfounded. The 
effect of the purchase must be determined 
with reference to the terms of section 22 (b) 
of the Bengal Tenancy Act as framed in 
1885. That sub-section provides that when 

“the immediate landlord of an occupancy- 
holdidg is a proprietor or a permanent 
tenure-holder and the entire interest of the 
landlord and the razyat becomes united in the 
same person by transfer, succession, or other- 

wise, the occupancy right shall cease to exist; 
but notning in the sub-section shall pre- 
judicially affect the rights of any third 
person. It has not been proved that the 
superior interest purchased by the plaintiff 
was a permanent tenure. But we shall 
assume for our present “purpose that it was a 
permanent tenure. What then was the effect 
of the purchaseP The result was to vest the 
holding in the purchaser, subject to the 
limitation that the occupancy right ceased 


for the Re- 
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to exist. But it has been argued for the 
appellant, that the effect in substance was that 
the holding itself ceased to exist. This con- 
tention is cpposed to the decisions of this 
Court in the case of Jawadul Hug v. Ram 
Das Saha (1), affirmed in Ram Mohun Pal v, 
Sheikh Kachu (2). That case turned upon the 
construction of sub-section 2 of section 22 of 
the Bengal Tenancy Act, and is an authority 
for the proposition that where a proprietor 
purchases an occupancy-holding, the holding 
does not cease to exist, but merely the occu- 
pancy right, which is one of the incidents of 
the holding, disappears. A comparison of 
the phraseology of sub section (2) with that 
of sub-section (1), shows that in sub-sec- 
tion (1) a distinction is made between 
“oceupancy-holding” and “occupancy-right”, 
and we are not prepared to accede to the 
contention of the appellant that when the 
eceupancy-right ceases to exist, the kolding 
also vanishes. In our opinion, the true effect 
of the parchase by the plaintiff was to keep 
the holding in suspense. In this view, the 
defendant continued to be an ander-ratyat, 

It has been contended, in the second place, 
that the suib is barred by limitation. This 
argument has clearly no force, because if the 
defendant is a trespasser, he is liable to be 


` ejected by the plaintiff within the period of 


12 years prescribed by Article 142 of the 


-Indian Limitation Act. 


It has been contended, in the third places, 
that the provisions of the Bengal Tenancy 
Act, in so far as they apply to the ejectment 
of under-razyais, have not been followed. This 
argument involves the obvious fallacy that 
the first defendant is an under raiyat. But the 
ease for the plaintiff is that the interest of 
the second defendant. was non-transferable 
and that the first defendant has not acquired 
any interest in the holding by his purchase. 
It has been suggested, however, by the 
defendant that as there is no provision in the 
Bengal Tenancy Act which bars the transfer 
of the interest of an under-razyaé, that interest 
must be deemed transferable. We are clearly 
of opinion that the provisions of the Bengal 
Tenancy Act do not aupport.this view, They 
show that the Legislature contemplated that 
an under-rutyat may, under certain circum- 
stances, acquire an occupancy-redyat. If he 


“does acquire such a right, that right may be 


(1) 24 C. 143; 1 C. W, N. 166. 
(2) 32 C. 386; 9 O. W. N, 249 (F. B) 10. LJ. 1 
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transferable by custom or local usage. But 
this is no authority for the proposition that 
the interest of an under-razyat is tpso facto 


transferable. 
The result is that this appeal is dismissed 


with costs, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civit Appeat No. 2927 or 1911, 
June 17, 1913. 

Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 
SRINATH MANDAL AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
CHHABI LAL MITRA—Puaintive— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata-—Previous rent suit—Tenant setting wp lakhraj 
title—No empress’ issue on point framed—Hvidence 
taken and question decided adversely to tenant—Suit by 
tenant jor declaration of lakhraj title, if barred by 
res judicata. h , 

The present defendants previously brought a suit 
for rent against the present plaintiff who set up a 
lakhraj title to the land in himself and contended that 
the relationship of landlord and tenant did not exist 
between the defendants and himself. No formal issue 
as to the plaintiffs title was expressly framed in that 
suit, but evidence was taken and the question was 
decided adversely to the plaintiff who now brought 
this suit for a declaration of his lakhraj title: 

Held, that as the issue raised in the present suit 
was substantially the same as that raised and decided 
against the plaintiff in the previous suit, the present 
suit was barred by res judicata. : 

Questions of res judicata are questions of substance 
and not of form; where the question of title is raised 
ina rent suit and decided on the merits inter partes 
in a Court competent to determine the subsequent 
suit in which the same issue arises, the decision 
would create an estoppel. on 

Appeal from the decree of the Officiating 


Sub-Judge of Birbhoom, dated June 8th,1911, 
affirming that of the Second Munsif of 
Bolpore, dated March 7th, 1910. 

Babus Sarat Kumar Miira and Sachindra 


Prosad Ghose for Babu Shorosht Qharan 
Mitra, for the Appellants. 
Babu Satish Chandra Ghose for Babu 


Hemendra Nath Sen, for the Respondent. 
JUDGMBENT.—The defendants in the 
present suit were the plaintiffs in a previous 
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suit which they brought against the present 
plaintiff for arrears of rent in respect of 
certain lands in his oecupation. In that 
suit, the defence set up was that the plaintiff 
had a lakhraj title to the land and that no 
relationship of landlord and tenant existed 
between the defendants and himself. Evi- 
dence was taken on that issue. The issue 
was tried and decided adversely to the 
plaintiff. The defendants accordingly 
succeeded in obtaining a decree for the 
arrears of rent which they claimed. The 
plaintiff then brought the present suit 
against the defendants for a declaration of 
the lakhraj title set up in the previous suit 
and for confirmation of possession. The 
plea taken by the defendants was that the 
question raised was res judicata by reason of 


the decision in the previous suit. The 
Courts below have rejected that plea 
apparently on the ground that no formal 


issue as to the plaintiff’s title was expressly 
framed in that suit. It is familiar Jaw, 
however, that questions of res judicata are 
questions of substance and not of form. 
What has to be considered is whether the 
issue raised in the present suit was sub- - 
stantially raised and decided in the previous 
suit. The judgment relied upon in the 
present case as creating estoppel has been 
placed before us. In our opinion, there 
cannot be any doubt thatthe issue raised in 
the present suit is sukstantially the same 
as that raised and decided against the 
plaintiff in the previous suit. 


It is contended that the issue arose in the 
previous suit only incidentally. In the 
circumstances to which we have adverted, 
it is difficult to see how any issue could be. 
more directly raised in any suit than this 
issue asto the lakhraj title which the plain- 
tiff claims. 


Some of the difficulties felt in regard to 
the application of the doctrine of res judicata 
to rent suits may be due to the fact that 
rent suits were formerly desided by the 
Revenue Courts. ‘he decision of a Revenue 
Court ona question of title was, of course, 
not binding on the ordinary Civil Courts; 
because it was not the decision of a Court, 
of co-ordinate or equal jurisdiction. That 
principle is now embodied in section 11 of 
the Civil Procedure Code. In support of the 
view which we have expressed, we may 
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refer to the cases of Panchu Mandal v. 
Ohandra Kant Saha (1) and Mane Mahammad 
Nasya v. Dhani Muhammad (2). 

Rent suits are now tried by the ordinary 
Civil Courts and there seems to be no reason, 
speaking generally, why the provisions of 
section 11 of the Code should not be applied 
to decisions in such suits in the same way 
as they are applied to decisions in other 
suits. No doubt, care has to be taken to 
ascertain the precise effect of a particular 
decision. It may be that the only point 
decided ‘is, for instance, sucha point and 
that which arises under section 60 of the 
Bengal Tenancy Act. If so, the decision 
goes no further. Where, however, the ques- 
tion of title is raised and decided on the 
merits inter partes in a Court competent to 
determine the subsequent suibin which the 
same issue arises, we fail to see any reason 
why the decision should not create an 
estoppel. 

The result is, that the appeal is allowed. 
The judgments and decrees of the lower 
Courts are set aside and the plaintifi’s suit 
is dismissed with costs throughout. 

Appeal allowed. 


(1) 12 Ind. Oas. 9; 14 O. L. J, 220. 
(2) 16 Ind. Oas. 22; 17 O. W. N. 76; 17 C. L, J. 71, 


CALCUTTA HIGH COURT. 
Miscattanzous Civit Appeat No, 426 or 1911. 
August 1, 1913. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

RAJ KUMAR GIRIJA NANDAN— 
JUDGMENT. DEBTOR—APPELLANT 
VETSUS 
KANHIYA PRASAD AND ANOTHER — 
DECREE-HJLDERS—RESPONDENTS. 
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several decree-holders—Receiver—Right to ewecute decree 
—Keceiver of decree-holders’ estate—Application for 
execution after disability has ceased— Whether applica- 
tion barred. 

A banking firm consisted of several partners, some 
of whom were minors. Among the assets of the 
firm was a decree against one 4. In a suit between 
the partners, a Receiver with full powers to realize 
debts due to the firm was appointed: 

Held, that the decretal debt vested in the Receiver 
on the date when he was appointed and from 
that date onwards he was competent to give a dis- 
charge; that when the debt had vested in the 
Receiver, the minority of one of the decree-holders 
ceased to have any importance, for the rights of the 
minor, no less than the rights of the majors, were all 
absorbed by the Receiver and that an application 
for execution made more than three years after the 
appointment of the Receiver was barred. 


Appeal from the order of the Sub-Judge 
of Mozaffarpur, dated June 30th, 1911. 


Babu Lachmi Narain Singh and Moulvi 
Khurshed Hussain, for the Appellant, 

Babus Baldeo Narain Singh and Shoroshz 
Charan Mitra, for the Respondents. 

JUDGMENT.—The judgment-debtor is 
appellant; he borrowed money from Gajadhar 
Prashad Sahu, Baldeo Prashad Sahu and 
Mahadeo Prashad Sahu, and execnted a 
bond in their favour, On August 5th, 1904, 
an ex parte decree on the bond was passed 
iu favour of Gajadar and Mohadeo, and the 


_ three sons of Baldeo who was then dead. 


Baldeo’s sons were described in the plaint as 
follows:—Jagannath Prosad Sahu, major, 
Mohan Prosad Sahu, minor, Kanhya Proshad 
Sahu, minor, under the guardianship of 
Jagannath Prashad Sahu, his full brother. 

No steps were taken in execution of the 
decree until May 11, 1910, when Kanhya filed 
an application for execution alleging that he 
had attained majority on June 5, 1907, 

The judgment-debtor asserted that Kanhya 
had attained majority more than three years 
before the date of his application, and 
further urged that the application was 
barred because a discharge could have been 
given to him without the applicant’s con- 
currence. He pressed this contention on 
three grounds, firstly, because the applicant 
and his brothers formed a joint family, and 
Jagannath as karta of the family could have 
given a discharge; secondly, because the 
money was lent by a banking firm and any 
one of the partners could have given a dis- 
charge; and thirdly, because the banking 


Limitation Act (IX of 1908), s. 7—Disability of one of | business was in the hands of a Receiver ape 
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pointed by the Court, and the Receiver could 
have given a discharge. 

The learned Subordinate Judge held that 
Kanhya had established that hè attained 
majority in June 1907, so that his application 
for execution was made within three years 
of the date on which his disability ceased. 
We have read the evidence and think it 
warrants that finding, and we hold that 
Kanhya became of age in June 1907, 

The learned Subordinate Judge went on 
to give reasons for holding that while 
Kanhya was a minor, there was noone who 
could give a discharge without his concur- 
rence, and, therefore, he could apply for 
execution within three years from the date 
on which he became a major. 

We think, however, that this findiog is 
wrong in respect of the third ground of the 
judgmoent-debtor’s contention. 

It appears that the suit in which the 
decree against appellant was passed was 
filed on June 21,1904, through Ur. Hindmarsh, 
as manager and Am-muhktiar of Gajadhar, 
Mahadeo, Jagannath, Mohan and Kanhya. 
In the same year, a suit was instituted by 
Gajadar against Mohadeo, with Jagannath, 
Moban and Kanhya and iv that suita Re- 
ceiver was appointed by the District Judge 
on September 15th, 1905. The person 
chosen for appointment was Dr. Hindmarsh 
and the order makes it clear that he was put 
in charge of the whole banking business with 
all its “pending and impending litigation.” 
Dr. Hindmarsh was succeeded by Mr. Stevens 
on June 26, 1904, and on January17th, 1910, 
Babu Bhubaneshur Bose was appointed Re- 
ceiver. This Bhubaneshur Babu was still 
Receiver when Kanhya made his application 
for execution, for mention is made of him in 
the last column of the petition. 

It has not been suggested that at any time 
the banking business passed out of the hands 
of the Receiver, and we must hold that there 
was a Receiver in charge from September 
15th, 1905, onwards. 

The learned Subordinate Judge has held 
that this particular debt is not proved to 
have vested in the Receiver. We think, kow- 
ever, that this view is wrong: ib was not 
necessary for each individual debt and decree 
to be mentioned: the words of the District 
Judge are very wide, and must be held to 
include this decretal debt. This is the more 
certain when it is remembered that Dr, 
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Hindmarsh was chosen to be-receiver be- 
cause he had been acting as manager, and 
as manager he had filed the suit in which 
the decree was passed against the appealing 
jadgment- debtor. 

The powers of a Receiver were discussed at 
length in the case of Jagat Tarini Das. v. 
Nabvagopal Ohaki (1) and it was held that 
a Receiver could sue, in his own name and 
in commenting onthe duties performed by 
a Receiver the learned Judges remarked:— 
“All suits to collect or obtain possession of the 
property must be prosecuted by the Receiver 
and the proceeds received and controlled by 
him.” If the Receiver has the power to sue 
in his own name, we do not think there can 


“be any room for doubt that he can himself 


give a discharge. He is not fettered by the 
restrictions which are laid upon one of several 
joint creditors, or upon a next friend. The 
Court may confer upon him all the powers 
of realisation that an owner has, and in the 
present case, the District Judge did so. We 
hold, therefore, that this decretal debt vested 
in the Receiver when he was appointed on 
September 15, 1905: and from that date 
onwards he was competent to give a discharge. 


‘ When once the.debt had vested in him, the 


minority of one of the decree-holders ceased 
to have any importance, for the rights of 
the minor no less than the rights of the 
majors were all absorbed by the Receiver, 

It is not necessary to discuss the other 
points, 

We hold that Kanhya’s application for exe- 
cution was barred by limitation, and we, 
therefore, decree this appeal; the order of the 
lower Court is set aside, and the application 
for execution is rejected. The respondent 
will pay costs in both Courts. The costs ir 
this Court are assessed at five gold mohurs. 


Appeal allowed. 


(1) 340. 305; 5 C. L. J. 270, 
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CALCUTTA HIGH COURT. 
Crvin Roce No. 470 or 1913. 

July 25, 1913. 
Present:—Justice Sir Harry Stephen, Kr, 
and Mr, Justice Mullick. 

Raja HARI NATA SINGH—Putarntire 
~ PETITIONER 
VeTSUS 
RAM KUMAR BAGCHLE AND OTHERS — 


Derenvants—Opposire PARTY. 

Civit Procedure Code (Act V of 1908), O. XXV— 
Security for costs—Oourt’s power to require—Poverty 
of plaintiff, whether ground for taking security—Sub- 
stantial interest in sutt—Agreement to give portion of 
decretal property on supplying junds to carry on liti- 
gation—Illegality—Maintenance—Public policy. 

A Court has power to require security for costs 
if it finds that the plaintiff is not the real litigant, but 
is a mere puppet in the hands of others, 

Ram Coomar Coondoo v. Chunder Canto Mookerjee, 
20. 288 at p. 259, 4 I. A. 23 and Xhaja Assenoolajoo v. 
Solomon, 14 O. 533, relied upon. 

The question whioh should determine the granting 
of an order for security is whether the plaintiff has 
gota substantial interest in the suit, or is suing 
for another in the oapacity of a puppet, and not, can 
the plaintiff pay the costs if he loses. The order 
cannot be made merely because the plaintiff is a poor 
man. 2 

The plaintiff, ina suit for recovery of property, 
made an agreement with A. whereby the latter ad- 
vanced the money to pay the Court-fee and undertook 
to advance any amount that might be necessary to 
prosecute the appeal up to the Privy Council. A. 
was to have a charge on any decretal pro- 
perty or money. The plaintiff and A. would then 
divide equally the balance of what was recovered. ‘the 
faot of this agreement was known to the defendant 
before the institution of the suit. After the close of 
the plaintiff’s case, on the application of the defendant, 
the Court ordered that the plaintiff should give se- 
curity for the costs of the defendant: 

Held, that the order was not made under Order 
XXV of the Civil Procedure Code, and that, although 
the Court had power to make an order for security 
apart from Order XXV of the Code, yet in the pre- 
sent case the order should not have been made. 


“ Rule against an order of the Sub-Judge of 
Rungpore. 


Babus Sarat Ohandra Rat Ohaudhurit and 
Dhirendra Krishna Roy, for the Petitioner. 

Dr. Rash Behari Ghose, Babus D. N. 
Ohakravarti, Tarakishore Ohowdhury, Mohini 
Mohun Ohakravarti and Khirode Narain Bhuia, 
for the Opposite Party. 

JUDGMENT.—The petitioner before us is 
the plaintiff in ẹ& suit in the Court of the 
Subordinate Judge at Rungpore in which he 
sued for the recovery of property valued at nine 
lacs. The case turns on an adoption relied 
on by the defendants of which the plaintif 
denied both the actum and the validity, 
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The suit was instituted on the 3lst July 
1911 and came on for hearing on the Ist April 
1913. The plaintiff closed his case on the 
22nd April and just before he did so, the de- 
fendant applied to have one Surendra 
Chandra Lahiri made a plaintiff, and to 
have Surendra and the petitioners ordered 
to give security for the payment of the de- 
fendant’s costs. The Court refused to make 
Surendra a plaintiff, but ordered that the 
plaintiff should give a security for the costs 
of the suit up to Rs. 5,000. A Rule has 
been granted to show cause why this order 
should not be set aside as being made with- 
out jurisdiction and why Surendra should not 
be made a defendant. 

The facts on which the order is made are 
that the plaintiff before bringing this suit 
made an agreement with Surendra by which 
the latter advanced Rs. 3,000 to the former 
to pay the Court-feeon the institution of 
the suit, and undertook to advance any 
amount that might be necessary to prosecute 
the appeal up to the Privy Council. The 
amount so advanced is to be realised from 
any property recovered by a final decision or 
on a compromise; and Surendra will havea 
charge, therefore, on any decretal property or 
money. The plaintiff and Surendra will then 
divide equally the balance of what is recover- 
ed. if the suit is unsuccessful, the plaintiff 
will not be liable to Surendra for costs, 
Surendra will be able to compromise the suit. 
The fact of this agreement was, it is stated, 
known to the defendant before the institution 
of the suit. 

We may say at once that the part of the 
Rule that relates to Surendra being added as 
a defendant must fail; partly because the 
original application was made at too late a 
stage in the case for such an order to be ap- 
propriate, and partly because it does not 
appear that Surendra has any actual present 
interest in the property. This part of the 
Rule is, therefore, discharged: but as it 
was not asked for by the petitioner but 
was inserted by the Court, it is discharged 
without costs, which Surendra does not in 
fact deserve. 

The order now before us was not made 
and cannot be supported under Order XXV; 
but the question is whether the Court 
has inherent power tomake it. That the 
Court has some such power seems to be 
certain. So in Ram Osomar Oovondoc. v, 
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Ohunder Oanto Mookerjee (1), Sir Montague 
Smith, in delivering, a judgment of the 
Privy Council, says:—~ “Itis ordinary practice, 
if the plaintiff is suing for another, to 
require security for costs, and to stay pro- 
ceedings until it is given. The new plaintiffs 
were fully aware, during the pendency of the 
former suit, of the arrangement between the 
McQnueens and the defendant, but instead of 
applying for security for costs, they petitioned 
the Court to make him a co-plaintiff under the 
73rd section of Act VIL[.”. In this case, the 
defendant in the original suit was suing the 
maintainor of the plaintiff, and thus though 
the facts relating to the contract of mainten- 
ance were very similar to those in the pre- 
sept case, the above observations were not 
necessary for ,the purpose of deciding the 
case in hand. They, ns doubt, however, can 
be taken as a correct indication of the exist- 
ing law: and were so treated by Trevelyan, J. 
in Khajah Assenollajoo v. Solomon (2), who, 
after referring to that decision, holds that “the 
Court has power to require security for 
costs, if it finds that the plaintiff is not the 
real litigant, but that he is only a puppet in 
the hands of others.” The plaintiff had 
parted with half his interest in the property 
that might be recovered in the suit; but it 
was held that he had a substantial interest 
in the sait, and that the suit was instituted 
on his behalf. The application for security 
was, therefore, dismissed. 

On referring to English practice, it seems 
that security may be demanded from a plaint- 
iff onthe original hearing when he is only 
a nominal plaintiff. We are, however, not 
aware of any cases where security was 
ordered for this reason, except where ques- 
tions of insolvency, which affect the whole 
legal status of the plaintiff, were concerned. 


The question which should determine the 
granting of an order for security thus seems to 
be:—Has the plaintiff got a substantial interest 
the suit, or is he suing for another, in the 
capacity of what Trevelyan, J., conveniently 
describes as a puppet? The Judge has “mot 
treated the matter from this point of view: 
but has dealt only with the question: Can the 
plaintiffs pay the costs if he loses? And, on 
coming to the conclusion that he cannot, hag 
made the order before us because he has the 


(1) 2 O. 233 at p. 259; 4 I. A. 23, 
(2) 140. 533. 
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assistance of Surendra. The order admittedly 
cannot be made merely because the plaintiff 
is a poor man. If Surendra’s interference is 
not illegal, ib cannot alter the position so long 
as the suit is in any way that of the plaintiff. 

We are asked to say that Surendra’s 
interference is illegal in the sense that 
ibis against public policy as described by 
the, Privy Connoil in Ohedambara Chetty v. 
Runga Krishna Muthu Vira Puchatya Natkar 
(3). On the facts disclosed, however, we 
cannot say that this is so. 

We hold, therefore, that the Court had no 
jurisdiction, make the Rule absolute and set 
aside the order. We make no order as: to 
costs. 

Let the record be sent down as soon as it is 
convenient. 


Rule partly made absolute. 
(3) 11. a is at p. 264; 22 W. R. 148 at p. 152; 13 
B. L. R. & 


MADRAS HIGH COURT. 
APPEAL AGAINST APppLEATE OgDER No, 53 
or 1911. 

April 25, 1913. 
Present:—Mr., Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

S. VEERARAGHAVA AIYAR— 
APPELLANT 

versus 


J. D. MUGA SHIT—Respowpenr. 

Oivil Procedure Code (Act V of 1908), ss. 18, 44, 47, 
O. XXI, r. 7—Eweeution of decree--Enecuting Court, 
whether competent to question jurisdiction of Court by 
which decree was passed— Word “may” in section 44, 
meaning of—HEnabling words—Discretion-——Decree of 


- Native State transferred to British Indian Oourt for 


ewecution— When execution may be refused—Language 

and object of section 44— Applicability of section 47 and 

Order XXI, rule 7, to foreign decrees—Foreign decree 

executable in British India— Whether suit lies upon such 

a iudgmentin British India—Native States, position of 
considered. 

Per Sadastva Atyar, J. (whose opinion prevailed):— 

A British Indian Court executing the decree of 
another British Indian Oourt cannot go into the 
question of the jurisdiction of the Court which passed 
it. 

Where, by a notification of the Governor-General 
in Council, under section 44 of the Code of Civil Pro- 
cedure, the decrees of the Courts of particular 
Native States are made executable in British India, 
as if they had been passed by the Courts in British 
India itself, a separate suit ‘cannot be brought 
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in British India upon the judgment of the Court. of 
such a Native State; and when a decree passed by 
the Court of such a privileged state is sent to a 
Court in British India for execution, the latter Court 
can neither go into the question of the jurisdiction of 
the Court which passed the decree, nor canfit refuse 
to execute the decree on any grounds other than those 
for which it can refuse to enecute the decree of a Court 
in British India itself transferred to it for execution. 

Enabling “words are always compulsory where 
they are words to effectuate alegal right, The word 
“may” is sometimes used to give a discretion to Courts, 
but it is sometimes used merely to show that the 
Courts are given the jurisdiction to exercise a power 
and not to give them a discretion to decline to exer- 
cise the jurisdiction granted to them. 


Where a Court is empowered to do an act for 
the benefit of a party on application, it is bound to 
aot on such application, unless it is expressly stated 
in the enactment that for some particular reasons or 
under particular ciroumstances, the Court may refuse 
to exercise its jurisdiction and power. 

The word “may” in section 44, Civil Procedure 
Code, has the same force as the word “shall.” 

The position of Native States considered and 
defined, . 

Per Sundara Aiyar, J.— 

Order XX1, rule 7, Civil Procedure Code, is appli- 
cable only where a decree is transferred by one British 
Court to another for execution and does not 
apply to a foreign decree transmitted to a British 
Court for execution. 

Section 47, Civil Procedure Code, is not in terms 
applicable to a decree of a foreign Court. 

The language of section 44, Civil Procedure Code, 
is permissive in form; it does not compel a British 
Court to grant execution of the decree of a Native 
State; nor does it empower the Governor-General in 
Council to direct that such a decree shall in all cases 
be executed by British Courts. 

In short, it does not lay down any rule for the 
guidance of the Court to decide in what cases the 
decree of a Native Court should be allowed to be 
executed in a British Court. 

The object of the section was merely to provide a 
more expeditious method of enforcing the judgment of 
a Native State and not to enhance its value or obli- 
gatory force. : 

The word “may” in the section should not be read 
as meaning “shall”, inasmuch as in reality it always 

-imports only permission and confers only a digore- 
tionary power on the Court to exercise the jurisdic- 
tion conferred on it. 

On general principles, the validity of a decree may 
be impeached in execution proceedings where the 
decree was passed without jurisdiction or gave @ 
direction expressly forbidden by the Legislature on 
grounds of publio policy. 

Therefore, when an application is made for the 
execution of a decree of a Native State open to one or 
the other of the objections mentioned in section 13, 
Civil Procedure Code, it is not open to the Court to 
grant execution if a valid objection to the decree is 
made out. 


Appeal against the order of the Subordiaate 
Judge of South Malabar at Palghat, in Appeal 
Suit No. 874 of 1910, presented against 
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that of the District Munsif of Palghat in E. 
P. No. 967 of 1910, in O. S. No. F2 of 1033 
on the file of the District Court of Trichur. 

ORDER.—Before disposing of this appeal, 
we think it necessary to ask the Subordi- 
nate Judge to submit a finding whether the 
defendant in Original Suit No. 82 of 1083 on 
the file of the District Court of Trichur sub- 
mitted to the jurisdiction of that Court so 
as to make the judgment in that suit binding 
on himin proceedivgs taken to enforce it in 
a Court in British India. Both parties 
will be at liberty to adduce fresh evidence. 
The finding will be submitted within two 
months from the date of the receipt of this 
order and seven days will be allowed for filing 
objections. 

In compliance with the above order, the 
Subordinate Judge of Palghat submitted 
the following 

‘FINDING. 

The High Covrt has directed me to sub- 
mit a finding on the questicn: “Whether the 
defendant in Original Suit No. 82 of 1083 on 
the file of the District Court of Trichur sub- 
mitted: tothe jurisdiction of that Court so 
as to make the judgment in that suit 
binding on him in proceedings taken to 
enforse it in a Court in British India.” 

2. The parties were given the liberty to 
adduce fresh evidence. On the plaintiff's 
side, Exhibits A to D were filed, while, on 
the defendant’s side, Exhibits II to VI were 
filed. No oral evidence was adduced on the 
point on either side. 

3. The defendant filed his written state. 
ment protesting against the jurisdiction of 
the Trichur District Court on 30-10-1083 
(12-6-1908). If he had not appeared pre- 
viously in certain interlocutory proceedings 
and conducted the same, then, it could be 
held that he did not voluntarily submit 
himself to the jurisdiction of the Trichur 
Court. See Parry and Oo. v. Appasamy 
Pillai (1), wherein it was held that 
ifa party, sued in a foreign tribunal, sub- 
mits under protest to the jurisdiction of that 
Court, his submission to the jurisdiction is 
not voluntary, and the judgment of the 
foreign tribunal does not constitute a valid 
cause of action in a Court of British India. 
But in this case, the defendant had appoared 
in some injunction proceedings by a Pleader, 
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put in an objection-petition therein as well as 
an affidavit, as will be seen from Exhibits 
Ato D. Exhibit A is the petition of the 
plaintiff for injunction against the defendant 
and it was filed on 27th Medom 1083. 
Exhibit B is the plaintiff's affidavit in 
support of his application for ivjanction. 
On this petition, notice was ordered to the 
defendant fixing 30-10-1083—(12.6-1908) — 
for hearing and an: interim injunction was 
also ordered. On 29-10-1083—(11-6-1908)— 
the defendant swore to an affidavit, Exhibit 
D, and also prepared a counter-petition, 
Exhibit C,on the same date. It was signed 
by a Pleader as well as by the defendant on 
the said date. But the counter-petition 
with the affidavit was filed in the Trichur 
Court only on 30-10-1083 —(12-6-1908) —the 
date fixed for the hearing of the petition, 
Exhibit A, and for settlement of issues. 
Presumably, both the written statement, 
Exhibit VI, and the counter petition, Exhibit 
O, were filed at one and the same time. It 
was contended on the plaintiff’s behalf 
that, as no exception tothe jurisdiction of 
the Trichur Court was made in the counter- 
petition, Exhibit C, and the affidavit, 
Exhibit D, it must be taken that the defend- 
ant did not protest against the jurisdiction 
and voluntarily submitted to it. In my 
opinion, this contention cannot stand. Ifthe 
counter-petition had been filed some day pre- 
viously to 30-10.1083—(12-6.1908)—when 
the written statement was filed, the objection 
may perhaps be valid. But as it was filed on 
the same date as the written statement, both 
the papers must be read together and it must 
be held that the defendant did protest 
against the jurisdiction at the earliest pos. 
sible opportunity afforded to him, viz., 
30-10-1083—(12-6.1908). The documents 
filed on the defendant's side are not of 
much value, in that those papers were 
filed subsequent to the filing of the written 
statement on 30-10-1083—(12 6-1908). 
These papers simply show that the defend- 
ant was anxious to have the question of 
juvisdiction decided first. The principle, 
therefore, of Nallatamb: Mudaliar v. Ponnu- 
sami Pillai (2), relied on by the plaint- 
iff’s Pleader, cannot apply to this case, in 
“that it is not one where the defendants sued 
in a foreign tribunal took no exception to 


(2) 2 M. 400. 
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This is a case to which 
Parry and Oo. v. Appasamy Pillai (D 
would apply, as the defendant sub- 
mitted to the jarisdiction under protest 
and his submission was not, therefore, 
voluntary. Tne defendaut’s subsequent con- 
duct in defending the suit was simply to 
avoid inconvenience. 

4. I would, therefore, hold that the 
decree of -the Trichur Court is not valid 
for international purposes and that the order 
of the District Munsif dismissing the exe- 
cution petition with costs is right and. that 
the remand order of my predecessor, Mr. - 
Anuanthan Nair, is wrong. 

This appeal coming on for final hearing 
on Friday the 4th day of April 1913, after 
the return of the finding of the lower Appel- 
late Court upon the issue referred by this 
Oourt for trial, and having stood over for 
consideration till this day, the Court deliver- 
ed the following 

JUDGMENT. 


Sonpara Atyar, J.—The important ques- 
tion of law argued in this second appeal is 
whether the holder of a decree for money 
passed by a Court in the Native State of 
Cochin against a British Subject, not resident 
within that State, is entitled to obtain 
execution of itin a British Court, under 
section 44 of the Oivil Procedure Code, 
irrespective of the question whether the. 
Cochin Oourt had jurisdiction to make the 
decree according to the principles laid down 
by the Privy Council in Gurdyal Singh v. 
Raja of. Faridkot (3). The decree in this 
case was passed by the District Court of 
Trichur in the Cochin State and was sent 
for execution to the District Munsif's Court 
of Palghat. It awarded damages to the 
plaintiff against the defendant for a breach” 
of contract. The defendant, who is a 
native of Palghat in the District of 
Malabar, objected to the jurisdiction of the 
Trichar Court, but the objection was over- 
raled. The District Munsif of Palghat 
refused to grant execution on the ground 
that the Trichur Oonrt had no jurisdiction 
to pass the decree according to Gurdyal 
Singh v. Raja of Faridkot (8) and Shack 
Atham Sahib v. Davud Sahib (4). On 
appeal, the Subordinate Judge held that the 


(3; 22 O, 222; 21 I. A. 171; 4 M. L. J. 267; (1894) 
A. C. 670. 
(4) 3 Ind, Cas, 190; 32 M. 469; 19 M. L, J, 457. 
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Trichur Court had jurisdiction to try the 
suit, as the contract was entered inte at 
Trichur and was to be performed there, 
the principle. laid down in Gurdyal Singh 
v. Raja of Faridkot (3) being, in his 
opinion, applicable only when a suit is 
instituted on the decree of a Native State 
and not when an application is made for 
execution by virtue of section 44 of the Civil 
Procedure Code. 

When the appeal to this Court first 
came on for hearing, it was contended that 
the defendant had submitted to the jurisdic- 
tion of the Trichur Court by appearing 
and objectiag to the attachment before 
judgment of certain property. A finding 
was accordingly called for on the question 
whether there was submission by the defend- 
ant to the jurisdiction of the Trichur Court. 
The Subordinate Judge has submitted a 
finding in the negative. 


There is no valid objection to this find- 


ing and the learned Vakil for the respondent 
has properly abstained from attempting 
to impeach it. It is quite clear that, if 
a suit were instituted in a British Court 
on the judgment of the Trichur Oourt, it 
would not be maintainable inasmuch as, 
according to the law laid down by the 
Privy Council, the judgment of the Cochin 
Court was void for want of jurisdiction so 
far as its enforceability in a British Court 
is concerned, The respondent maintains 
that as section 44 of the Oivil Procedure 
Code lays down that “the Governor-General 
in Council may, by notification in the 
Gazette of India, declare that the decrees 
of any Civilor Revenue Oourts situate in 
the territories of any Native Prince or State 
In alliance with His Majesty and not 
established or continued by the authority 
of the Governor-General in Council, or any 
class of such decrees, may be executed 
in British India as if they had been passed 
by the Courts of British India;” and as a 
notification has been issued under that 
section declaring thatthe decrees of the 
Cochin Courts may be executed in British 
India, the decree cannot be impeached on 
the ground that the Court which had 
passed it had no jurisdiction to try the 
suit, this being the rale applicable. to 
decrees passed by Courts in British India 
itself. Stressis laidon the words “as if 
they had. been passed by the Courts of 
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British India.” Attention is also drawn 
to Order XXI, rule 7, which enacts that, 
when a decree is sent by one Court in 
British India to another for execution, the 
latter Court shall cause the copy of the 
decree and the certificate of the transmitting 
Court to be filed without any further proof 
of the decree or order for execution, or of 
the copies thereof, emitting the provision 
to section 225'0f Act XIV of 1882 that 
further proof should not be required of the 
jurisdiction of the Court which passed the 
decree. I abstain from expressing any 
opinion on the effect ef the omission of the 
words referred to, as Order XXI, rule 7, is 
obviously applicable only where a decree ia 
transferred by one British Court to another 
for execution and does not apply to foreign 
decrees transmitted to a British Court for 
execution, There is nothing in section 44 to 
make it applicable to the latter class of 
decrees, though the ordinary rules of evi- 
dence may allow the deeree or order for 
execution or copies thereof to be proved 
in much the same manner as similar docu- 
ments relating to Uourts in British India, 
Section 47 of the Oivil Procedure Code 
has also been referred to in support of the 
argument thatthe jurisdietion of a Native 
Court passing a decree sought to be. exe. 
cuted in British India cannot be impeach- 
ed in execution proceedings in the British 
Court in the same manner as the jurisdic- 
tion of a British Court which passed the 
decree cannot be impeached in execution 
proceedings. I am not prepared to as- 
sume that in no case can the validity of a 
decree be impeached in execution pro- 
ceedings when it is passed by a British 
Court. Cana decree which directs an act 
expressly forbidden by the Legislature on 
grounds of public policy without any question 
being raised whether such a direction 
could be made or not, be said to be 
unimpeachable in execution? It is, however, . 
unnecessary, in my opinion, to decide im this 
case whether the rule contended for is one 
of universal application, as I think that 
section 47 is notin terms applicable to a 
decree of a foreign Court. I agree with the 
opinion of Farran, J.,in Haji Musa Haji 
Ahmed v. Purmanund Nursey (5) that section 
44, has not the effect of converting a foreign 
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decree into a decree of a British Court but 
merely sanctions a new prcesdure for the 
enforcement of auch a decree. The decree 
still remains a foreign decree. Section 47 is 
not a provision relating merely to the 
procedure to be observed in the execution of 
a decree. Tt lays down a rule of jurisdiction 
and forbids any question relating to the 
execution, discharge or satisfaction of a decree 
being determined otherwise than in execution 
proceedings. Except for this section, there 
would be nothing to prevent the enforcement 
of a decree by instituting a suit on it. The 
section also empowers and requires the 


executing Court to decide every question ` 


relating to the exesution of a decree and is 
in this aspect also one relating to the 
jurisdiction of the executing Court. On the 
other hand, section 44 of the Evidence Act, 
as pointed ont by Farran, J., lays down the 
general principle that a party toa suit or 
other proceeding may impeach the validity 
of a judgment or decree onthe ground that 
it was ebtained by fraud, no exception being 
made of cases in which the judgment or 
decree is relied on for the purpose of execu- 
tion. There can be no doubt, I think, that 
on general principles, there are some cases 
where a judgment or decree even of a British 
Court may be impeached on the ground of 
absence of jurisdiction in the Court which 
passed it. There seems to be no reason why, 
on general principles, where a foreign decree 
is sought to be executed in a British Court, 
any proper exception should not be taken to 
it. Section 47 is,in my opinion, not appli- 
cable to such a case, and there is nothing else 
to prevent an objection to jurisdiction from 
being raised. [ am of opinion that the 
language of section 44, Civil Procedure 
Code, does not compel a British Court to 
grant execution of decree of a.Native Court. 
The language of the section is permissive in 
form; it does not empower the Governor- 
General in Council to direct that such a decree 
shall in all cases be executed by British 
Courts. 


It is contended that it is obligatory on 
the Courts to exercise the power when a 
notification has been made by the Gover- 
nor-General in Council and that the word 
“may” should be read as meaning “shall.” 
This question was also considered by Farran, 
J., in Haji Musa Haji Ahmed v. Purmanund 
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Nursey (5), aud I agree in the conclusion 
arrived at by the learned Judge. As pointed 
out in Julius v. Lord Bishop of Oxford (6), 
the word “may” in reality always imports 
only permission and confers only a discretion- 
ary power on the Court to exercise the 
jurisdiction conferred on it. According to 
Lord Cairns, it does not of itself do more, but 
the discretion conferred on a Court is not an 
arbitrary one. The intention of the Legisla- 
ture must be taken to be that the power 
should be exercised if certain facts exist 
or certain conditions are satisfied. These 
facts and conditions are not always expressed 
in the statute itself. Where they are not 
expressed, they have to be ascertained by 
the Court invested with the power, Lord 
Cairns observes:— But there may be some- 
thing in the nature of the thing empowered to 
be done, something in the object for which 
it is to be done, something in the conditions 
under which it is to be done, something in the 
title of the person or persons for whose 
benefit the power is to be exercised, which 
may couple the power with a duty, and 
make it the duty of the person, in whom the 
power is reposed, to exercise that power 
when called upon to do so.” If the Court fails 
to exercise the power when the conditions for 
its exercise exist, a superior Court may set aside 
its order, if it comes to the conclusion that 
the facts or conditions making the.exercise 
of the discretion proper in reality exist in the 
case. Sometimes the ascertainment of the 
facts or conditions is left to the Court on 
which the power is conferred, appropriate 
language.being used for the purpose. Even 
then it would be obligatory upon the Court 
to form its judgment on the question 
whether the facts or conditions exist and not- 
arbitrarily to refuse to exercise its discretion 
and if it fails to do so, it may be corrected 
by a superior tribunal. If the conditions 
for the exercise of the power are laid down 
in the statute itself, then the Court has to do 
nothing more than to ascertain whether they 
have been fulfilled, and, if it comes to the 
conclusion that they have been, it is bound 
to exercise the power. lord. Penzance 
observes: “It is surely not enough that the 
thing empowered to be done should be for the 
public benefit, in order to make it imperative 


(615 A.C. 214 49 L. J. Q. B. 877; 42 L, T. 546; 28 
W. R. 726; 44 J. P. 600. 
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to exercise that power on all occasions falling 
within the statute. Itmay be assumed that 
all powers conferred by statute on individuals 
in general public Acts, are for the publie bene- 
fit, or they would not have been conferred.” 
Thelearned Judge was of opinion -that there 
was no authority for the proposition that 
such words as’‘it shall be lawfal’ ‘in a 
certain class of statutes import prima focie not 
permission but obligation, and that the effect 
of the cases in which the exercise of the 
power conferred was held to be obligatory 
' was that, though “the statute in terms had 
only conferred a power, the circumstances 
were such as to create a duty” and to show 
that the exercise of any discretion by the person 
empowered could not have been intended in 
the particular circumstances of the case. 
Lord Selborne expressed the same view and 
observed that “The question whether a Judge, 
or a public officer, is bound to exercise a 
power conferred on him upon any particular 
occasion orin any particular manner, must 
be solved apart from the use of the word ‘shall,’ 
or words, ‘it shall be lawful’ and in general it 
is to be solved from the context, from the 
particular provisions or from the general 
scope of the enactment conferring the 
power.” Lord Blackburn stated that the 
enabling words gave a power which prima 
facie might be exercised or not, “but if the 
object for which the power ig conferred is 
for the purpose of enforcing a right, there 
may be a duty cast on the donee of the power, 
to exercise it for the benefit of those who have 
that right, when required on their behalf, 
Where there is such a duty, it is not inaceu- 
rate to say that the words conferring the 
power are equivalent to saying that the donee 
must exercise it.’ Bat he coald not agree 
with the view that, whenever the statute is 
for the public good, and of general interest 
and concern, powers conferred by enabling 
words are, prima facie, to be considered 
powers which must ba exercised. 

In In re Baker; Nichols v. Baker (7), and 
In re Johannesberg Land and Qold Trust 
Company (8), the same view was taken. 
No doubt, when a power is conferred on 
a Court for the benefit of those who wish 


(7) 44 Ch. D. 262; 59 L. J. Ch. 661; 62 L. T. 817; 
38 W. R. 417. 

(8) (1892) 1 Oh. 583; 61 L. J. Ob. 284; 66 L. T. 
605; 40 W. R. 456. 
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to enforce their rights against others, it 
cannot refuse to exercise it without good 
grounds; adequate reasons must be found 
for holding that it is not bound to exercise 
it. The reason is sometimes to be found 
in the pre-existing states of the Jaw. See 
Rex v. Bishop of Oxford (9). In In re 
Newport Bridge (10), where the ques- 
tion was whether the Court of Quarter 
Sessions was bound to direct the widening 
of a bridge, it was held that, having regard 
to the nature of the Court entrusted with 
the power and subject-matter which involved 
other considerations besides the width of 
the bridge, such as the cost of the proposed 
work and its possible disproportion to any 
public benefit likely to be derived from 
it, it was discretionary to make the order 
or not, 

Now, section 44 does not itself lay down 
any rule for the guidance of the Court to 
decide in what cases the decree of a Native 
Court should be allowed to be executed 
ina British Court. In arriving at a cone 
clusion on the question whether the right 
to obtain execution of such a decree is 
an absolute one and whether no discretion 
was intended to be exercised by a British 
Court called upon to allow execution, it 
is proper and necessary to consider tke 
nature of the right obtained by a litigant 
by virtue of a judgment of a foreign Court, 
Such a right, so far as its enforceability 
in a British Court is concerned, is not 
an absolute one. It cannot be doubted that, 
ifa suit were instituted on the judgement, 
it could be impeached on various grounds 
seb out in section 13 of the Civil Procedure 
Code. According to Act XIV of 1882, 
even -the conclusion in the judgment of 
an Asiatic or African Court on the merits 
could be attacked. But the provision hag 
been abrogated in the present Code. I have 
no doubt that a suitis still maintainable 
on the judgment of a Native Court. Sae 
Sama v. Annamalai (11), Gurdyal Singh v. 
Raja of Faridkot (3), The Oollector of Morad- 
abad v. Harbans Singh (12), and His Muse 
Haji Ahmed v. Purmanund Nursey (5). The 
Bombay High Court, no doubt, held in 

(9) 4 Q. B. D. 525; 48 L. J. Q. B. 609; 41 L. T, 122, 

(10) 2 EL & El. 877: 29 L. J. M, O. 52; 6 Jur, 
(N. s) 97; 1 L. T. 131; 8 W. R. 62; 121 Eng. Rep. 142; 
119 R. R. 769. 

(11) 7 M. 164, 

(12) 21 A. 17; A. W. N. (1898) 183, 
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Bhavani Shankar Shevakram v. Pursadri 
Kalidas (13) and Himmatlal v. Shivajirav 
(14), that no suit could be maintained 
on the judgment of a Native State in Tadia, 
` even where no provision was made for its 
enforceability by execution. In Mayaram 
v. Ravji (15), however, that Court has held 
that tbis view sould no longer be maintained, 
whatever room for doubt might have existed 
before the enactment of section 14 Act VII 
- of 1888. The jurisdiction to entertain a 


suit on a judgment of a Native State is, in 


my opinion, in no way affected by allowiug 
the judgment to be enforced by execution in 
British Courts. Such jurisdiction cannot 
beaffected by an enactment of a permissive 
character such as that laid down in section 
44, The period of limitation provided for a 
suit ona foreign judgment is six years accord- 
ing to Article 117 of Schedule I to the 
Limitation Act, while the limitation appli- 
cable for taking out execution would be 
different. I have already stated that section 
47 of the Code cannot have the effect of 
barring such a suit. I can see no reason 
for considering that the Legislature intended 
to confer a greater virtue on a foreign 
judgment whenitis sought to be enforced 
by execution than when a suit is instituted 
to enforce it, Whatever objections may be 
raised to it in the one case should be 
equally available in the other. It would 
not be reasonable to hold that ib was in- 
tended to empower the Governor-General in 
Council by an executive act to give a large 
obligatory force toa foreign judgment than 
it would ordinarily possess. If such were 
the intention, provision would have been 
made to enable that authority todo so, 
whether the judgment is sought to be 
enforced by a suit or by execution. Taking 
the previous state of the law and the lan- 
guage of section 44 into consideration, I 
am of opinion that the object of section 44 
was merely to provide a more exoeditious 
method of enforcing the judgment of a 
Native State and not to enhance its value or 
obligatory force. What then is the proper 
course, when an application is made for the 
execution of a decree of a Native State open 
to one or the other of the objections men- 


(18) 6 B. 292. 
(14) 8 B. 593. - 
(15) 24 B, 86; 1 Bom. L. R. 539. 
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tioned in section 13 of the Civil Procedure 
Code? Having regard to the language of 
section 13, it appears to me that it might 
be open to the Court simply to refuse 
execution without deciding whether the 
party would be entitled to enforce the judg-. 
ment by a suit or not. This was the course 
adopted by Farran, J., in Haji Musa Raji 
Ahmed v. Parmanand Nursey (5). I think - 
it is also open to the Court to consider whe- 
ther any good ground for the non-exercise 
of the discretion exists by examining tho 
question whether any of the objections 
stated in section 13 makes the judgment in- 
valid and to determine finally whether it is 
enforceable in a British Court or not; at 
any rate, it is clear to my mind that it is - 
not open to the Court to grant execution 
when it finds that a valid objection to 
the decree is made out, Inasmuch as in 
this case the Cochin Court had no jurisdic- 
tion to pass the.decree sought to be executed, 
Iam of opinion that the District Munsif 
was right in refusing to allow execution 
and that the Subordinate Judge's order 
reversing it cannot be supported. I would, 
therefore, set aside his order and restore 
that of the District Munsif with costs here 
and in the lower Appellate Court, 

As my learned brother is of a different 
opinion, the appeal is dismissed with cost. 

Sapasiva Aiyar, J.—The question of law 
argued in this case is, no doubt, of great 
importance. It is unnecessary for me to 
set out the facts as they have been fully 
mentioned in the judgment of my learned 
brother. The District Court of Trichur 
in the Native State of Cochin passed a 
decree for money. The Governor-General 
in Council had, under section. 229 (b) of 
the old Civil Procedure Code (present sec- 
tion 44), declared by notification in the 
Gazette of India that the decrees of the 
Cochin Courts may be executed in British 
India as if they had been passed by the 
Courts of British India. The decree-holder 
(respondent) had a decree of the Cochin Court 
transferred to the Palghat District Munsif for 
execution with the necessary papers, vZ., copy 
of the decree and certificate of non-satisfac- 
tion. The Palghat Munsif, instead of executa 
ing the decree, went into the question of the 
jurisdiction of the Trichur Court and re- 
fused execution. The short question for 
disposal, therefore, is whether a Court in 
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British India, to which a decree -of the 
Civil Court of a Native State is sent” for exe- 
cution, can go into the question of the 
jurisdiction of the Court of the Native 
State passing the decree, when the Gover- 
nor-General in Council has, by notification, 
declared that the decree of the Native State 
Court may be executed as if it had been pass- 
ed by a Court in British India. 

In the decision of this question, the con- 
sideration of the point whether a suit can be 
brought in a Court in British India on the 
judgment passed by a Court of a Native State 
is probably not of much use. I shall, how- 
ever, consider that question, as it was argued 
at the bar, but I wish to state that my pre- 
sent opinion on this question is not held very 
strongly. In Bhavani Shankar Shevakram v. 
Pursadri Kalidas (13),it was laid down 
very broadly that such a suit will not lie, 
whether the decree’ passed by the Native 
State was executable in British India by 
reason of the notification of the Governor- 
General or whether it was not so executable 
by reason of the absence of such a notifica- 
tion. So faras that judgment lays down 
that a suit will not lie on the judgment of 
the Court of a Native State even where the 
decree is not executable by a British Indian 
Court owing to the absence of a notification 
by the Governor-General in Council, that 
ovinion must be held to be erroneous aa the 
Privy Council have held, in Gurdyal Singh v. 
Rajah of Faridkot (8), that an action can be 
brought in the British Indian Courts upon 
a judgment of a Native State.. Where, how- 
ever, Lhe British Indian Courts could execute 
a decree of the Court of a Native State as if 
it had been passed bya Court in British 
India, can a decree-holder bring also a suit 
upon that judgmentin British India and 
obtain another decree in British India? Can 
he be allowed to have two dezrees executable 
in British India, one passed by the Court of 
the Native State and the other passed in 
British India upon the judgment of the 
Court of the Native StateP I am inclined 
to think that when by a notification of the 
Governor-General in Council, the decrees 
of the Courts of particular Native States 
are made executable in British India as if 
they had been passed by the Courts in 
British India itself, a separate suit cannot 
be brought in British India upon the judg- 
ment of the Court of such a Native State. It 
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is clear that upon the judgment of a Court 
in British India, afresh suit could not be 
brought in British India, the only course for 
the decree-holder being to execute the decree 
he has obtained. That the judgment of the 
Court of a Native State should be put upon 
a better footing than the judgment of a 
British Indian Court could not have 
been the intention of the Legislature. I 
shall quote afew sentences from the judg- 
ment in Bhavani Santar Shevakram v. Pur- 
sıdri Kalidas (13):—"Some Courts in Native 
States may be safficiently well constituted, 
and their proceedings sufficiently well con- 


“ducted, to entitle their judgmentsto res- 


pect; but this is notoriously not goin re- 
gard to other States, and, indeed, must be 
regarded asthe exception rather than the 
rule. Our Courts are not in a position to 
draw distinctions, which would necessarily 
be invidious, and not necessarily correct, bet- 
ween the Courts of different Native States. 
Section 434 of the Code of Civil Procedure 
(the old Code of 1877) imposes this duty 
upon the Governor-General in Ooancil, 
who is certainly the best informed, and, there- 
fore, the fittest authority to discharge ¢t..,...... 
...We think that it was clearly the inten- 
tion of the Legislature that the decrees of 
the privileged Native Courts should occupy 
the same position as the decrees of British 
Courts, and.should not carry with them any 
greater advantages. If, therefore, a suit 
would not lie upon the judgment of one of 
our own Courts, (in the same Court or in 
another British Indian Oourt) neither is 
there reason to suppose that it will lie upon 
the judgment of one of the privileged Native 
Courts.” As regards non-privileged Native 
State Courts, as section 13 of the Civil Pro- 
cedure Code allows a British Indian Court to 
gointo the question of jurisdiction and the 
question of conformity to natural justice, of 
equity and so on, there can be no objection to 
allow a suit in the Courts of British India 
upon judgments of Courts of non privileged 
Native States. So far as the privileged Native 
States are concerned, their judgments and 
decrees were clearly intended by the Logis- 
lature to be put on the same footing as the 
judgments and decrees of Courts of British 
India. In Sama Rayir v. Annamalai Chetty 
(11), Hutchins, J. said: —“It is a greater pri- 
vilege to be able to execute a décrea than to 
be able to enforce it by another suit ; and seg» 
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_ tion 14” (present section 13) “seems to show 
that there are many grounds upon which a 
foreign judgment may be impeached in a suit, 
which could not be pleaded in execution pro- 
ceedings.” It is well known that the British 
Residents appointed to Cochin, Travancore 
and other States have got large powers of 
effective advice, that the Courts established 
in Cochin and Travancore are presided over 
almost wholly by Bachelors of Laws of the 
Madras University, that their laws relating 
to civil rights and procedure cannot be said 
to be appreciably less enlightened (taking 
them as a whole) than those obtaining in 
British India; and as regards the Mysore 
State, itis well known that very many of the 
laws passed and being passed by the British 
Legislature in India have come and are com- 
ing into force in that State almost automati- 
cally. The Governor-General in Council, 
who is the best and safest authority on the 
question whether justice is dealt with in any 
Native State practically in as safe and regular 
a manner as in British India and whether, 
therefore, the decrees of the Courts of such 
a Native State could be given, as regards the 
privileges of execution by Courts in British 
India, the same position as decrees passed by 
Courts in British India itself, has been given 
by the Legislature the power to declare the 
existence of that position and those privi- 
loges. I may add that, though under the 
definition of a ‘foreign Court’, under sec- 
tion 2, clause 5 of the Civil Procedure 
Code, the Court of a Native State is a 
‘foreign Court,’ a Native State cannot be 
ealled foreign territory in the sense that 
France, Germany or Japan is foreign terri- 
tory. It is further significant to note that 
while section 44 of the Code, [old section 229 
(5)], allows the Governor-General in Council 
to give the privilege for tbe purposes of 
execution to the decrees passed by a 
Court of a Native State, it does not allow 
the Governor-General in Council to give 
the same privileges to the decrees of Civil 
Courts passed by tribunals situated in 
really foreign territory such as France, 
Germany or Japan. Native States may not 
be British India technically, but for many 
purposes they might be called, without 
stretch of language, British India because 
they are part of India under British suzer- 
ainty. The Rulers of Native “bates are surely 
not independent Sovereigns. Sir George 
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Campbell said in his Modern India that 
“Nepal alone retains any remains of in» 
dependence.” None of them could make 
wars or alliances, and the British Gov- 
ernment takes a paternal interest in the 
good government of the States, even deposing 
Rulers when the welfare of suffering millions 
and the incapacity of the Rulers to effect 
necessary reforms in their States clearly 
demanded such deposition. (See the case of 
the Gaekwar of Baroda in 1875 andthe Ruler 
of Mysore in 1831). These Native States are 
protected dependent States under the su- 
zerainty of the British Government, and 
the Jurist, Austin, says that no Government | 
can be styled with propriety half or im- 
perfectly supreme. The inhabitants of 
Native States cannot be treated as separate 
nations and, therefore, subjects of international 
law. In most of these States, the postal, 


` telegraph and railway services are practically 


British, as well as the coinage. However, as 
Lee Warner says, it must be admitted that 
there are dangers in “inconvenient predision” 
and in “premature inferences”, and itis 
wiser to “leave undefined” the precise position 
of Native States, which position, though not 
expedient to clearly explain, is practically 
understood. When the Mysore State was 
re-granted to an Indian Ruler, there were 
the following among numerous other ' 
stipulations. “The Maharajah shall at all 
times conform to such advice as the Governors 
General in Counsil may offer him with a view 
to the management of his finances, settlement 
and collection of his revenues, the imposition 
of taxes, the administration of justice, the ex- 
tension of commerce, the management of trade, 
agriculture and industry and any other 
objects connected with the advancement 
of “His Highness’s interests, the happi- 
ness of his Sabjects and his relations to 
the British Government.” All the Native 
States are subject to restrictions as to the 
strength of their armies, as to recruitments 
and as to equipments and are subject to 
the exercise of British rights of occupation 
and Cantonment, to assist in procuring sup- 
plies for armies, to extradite deserters and 
to submit to Imperial control over railways, 
telegraphs and postal communications. Iu 
fact, they have lost their international life 
and they cannot negotiate with each other. 
I would pat it thus (using the language of 
another writer without acknowledgment) — 
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The great settlements made by Lord Hastings 
with several Native States created a con- 
stitutional tie between them and the British 
Government. The position of King and 
Nobles in early English history presents 
incidents in common to that of the sup- 
reme Sovereiga in India in relation to 
the Rulers of Native States. Such powers 
as the Chiefs exercise, they owe to British 
policy, although the Courts have been de» 
clared to be beyond British India. The 
Manipur case eatablished “that both Native 
Rulers and their subjects owe allegiance to 
the King-Emperor.”’ When the Governor- 
General in Council -chooses to give the 
Courts of a privileged Native State, the 
high and coveted status of equality with 
the Courte established in British India, 
owing to the enlightenment of the Native 
States and the reputation for dealing out 
equal justice acquired by such Courts, 
why should Courts in British India be 
astute to defeat the policy of the Legislature 
by refusing to give as much privilege to 
the decrees of the Courts of such a privi-« 
leged Native State (so far as execution is 
concerned) as the Legislature clearly intend- 
el to give them? 

We could entertain very little. doubt that 
the policy and the object of our Govern. 
ment isto bring up the laws and the rules 
of procedure in the dispensation of justice 
in Native States to the level ofthe laws 
and legal procedure obtaining in British 
India and to gradually unite the subjects 
of Native States (who are also subjects of 
the King-Emperor) and the subjects of 
the British Emperor in British India in 
ever closer bonds of fraternal union, The 
British Government protects and gives 
passports to subjects of Native States abroad 
as ifthey were subjects living in British 
India (see paragraphs 99 and 100 of Lee 
Warner on the Protected Princes of 
India, Chapter IX). It would, in my opinion, 
be going clearly against the beneficient 
policy and the clearly expresssed wish of 
the Government if any narrow construc- 
tion were put upon the duty of British 
Indian Courts to execute the decrees of the 
Courts of privileged Native States. 

Then it was argusi that section 44 
merely says that the decrees of the Courts 
of suc privilezad Native States may be 
executed in British India as if they had 
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been passed by the Courts of British India, 
but the section does not say that such 
decrees shall be so executed, and reliance 
is placed on Haiti Musa Haji Ahmed v. 
Parmanand Nursey (5), the judgment of a 
single Judge. With the greatest deference, 
however, lam unable to agree that after 
the Governor-General has made a notifica- 
tion under section 229 (b) of the old 
Code (present section 44), a Court in British 
India is at liberty to refuse to execute the 
decree of the Court of a privileged Native 
State on any grounds other than those for 
which it can refuse to execute decree of a Court 
in British India itself transferred to it for 
execution. The word ‘may’ is sometimes 
used to give a discretion to Courts, but it is 
also symetimes used merely to show that 
the Courts are given the jurisdiction to 
exercise a powerand notto give them a 
discretion to decline to exercise the jurisdic. 
tion granted to them. As said in Julius v. 
Lord Bishop of Oxford (6), by Lord Black- 
burn, enabling words are always compulsory 
where they are worde to effectnate a legal 
right. Maxwell, in his Interpretation of 
Statutes, quotes the following instances— 

(a) “A statute enacted that church wardens 


and overseers shall have ‘power and 
authority’ to make a rate to re-imburse 
parish constables certain expenses; the 


Court held that it was obligatory on them 
to make it when the expenses had been in- 
curred. 

(b) Where a statute enacted that justices 
shall, if they shall so think fit, examine 
accounts delivered to them, it was held 
that the jastices could not decline to enter 
upon the examination. (I). 

(c) The Weights and Measures Act, 
1889, provided that an Inspector ‘may 
take in respect of the verification etc...... 
daa fees specified,’ it was held that the 
Inspector was bound to take the fees io all 
cases. (II). 

(d) 11 and 12 Vict. C. 42 enacted that 
justices may issue a summons on an infor- 
mation laid before them, only af they shall 
think fit. It was held that they were not 
at liberty to refuse it on the mere consider- 


I R.v. Cambridge, 8 Dowl. 89; per Bramwell, L. J., 
R. v. Ozford (Bp.),4Q. B. D. at p. 545, Cp. R. v, 
Norfolk, 4 B. and Ad. 238. 

IT 52 & 58 Vic. c. 21, S, 13; R. v. Roberts, (1901) 
2 K. B. 117. 
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ation that the law would operate unjustly 
in the particular case. (III). 

(e) A Charter which granted to the 
steward and suitors of a manor “power 
and authority” to hold a Court to hear 
civil suits, was held to make it obligatory 
to hold it when necessary. (1V). 

(f) A statute which: enacted that the 
Chancellor ‘should have full power’ to 
issue a commission of bankruptcy against 
a bankrupt trader on the petition of his 
creditors was held to imperatively require 
the issue of sucha commission and it was 
held that ‘may’ was in effect ‘must’. (V). 

(g) Under the County Court Act, it was 
enacted that the Superior Court may give 
the plaintiff the costs of his action if he 
lived more than 20 miles from the defend- 
ant. It was held that the Court was 
bound to give them in every case in which 
the plaintiff and the defendant dwelt more 
than that distance apart. (VI). 

(h) So where the Arbitration Act of 1889 
held that the Court may, on the appli- 
cation of a party, appoint an arbitrator, it 
was held that it was obligatory on the 
Court to make an appointment if applied to. 
(VID). 

I think it is unnecessary to multiply 
instances and the principle seems to be 
clear that, where a Court is empowered 
todo an act forthe benefit ofa party on 
application, it is bound to act on such 
application, unless itis expressly stated ia 
the enactment that for some particular 
reasons or under particular circumstances, 
the Court may refuse to exercise its 
jurisdicticn and power. I am, therefore, 
clear, notwithstanding the high authority 
of Farran, J., in Haji Musa Haji Ahmed v. 
Parmanand Nursey (5), that the word ‘may’ 
in section 229 (b) has the same force as 
the word ‘ebali’. I might further add 


III R.v. Adamson, 1 Q. B. D. 201; R. v. Fawcett, 11 
Cox 0. C. 305; Ha parte Lewis, 21 Q. B. D. 191; R. v. 
Byrde, 60 L. J. M. ©. 17. 

‘WW R. Havering-atte-Bower, 5 B. & Ald. 691; R. v. 
Hastings, 14 692 n. both better reported in 2 D. & R. 
176 n., and 1 D. & R, 148. , 

V 13 Eliz o 7; 1 Jac. c. 15. Bnekwells case, 1 
Vern. 152. 

VI McDougall v. Paterson, 21 L. J. O. P. 27; acc. 
Crake v. Powell, 21 L. J. Q. B. 188, overruling Jones 
v. Harrison, 20 L. J, Ex. 166. : 

VIL 52 & 58 Vic. c. 49, s. b; Re Eyre & Leicester 
Corporation, (1892) 1 Q. B. D. 136. 
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that, even if the Court is held to havea 
discretion to execute the decree or not, if 
that discretion has been exercised by the 
Appellate Court (as in this case) in favour 
of the decree holder, I do not think it 
necessary or advisable that we should 
interfere in second appeal with the exer- 
cise of that discretion. If it had refused 
to exercise that discretion, we might, in 
the interests of the decree-holder, who is 
intended to be favoured by the statute, 
properly interfere, but I do not think that 
itis advisable to interfere to the prejudice 
of the decree-holder in whose favour the 
lower Court in its discretion had allowed 


execution. 
The question, therefore, is now narrowed 
to this. Can a Courtin British India, to 


which adecree of another Court in British- 
India has been transferred for ‘execution, 
refuse to execute the decree on the ground 
that the Oourt which passed the decree 
had no jurisdiction? Under the old sec- 
tion 225, there was a conflict of opinion on 
this point. But the new Order XXI, rule 
7,omitted the words “or of the jurisdic. 
tion of the Court which passed it’? which 
were found inthe old section 225 and the 
presence of which words in the old section 
gave rise to a conflict of decisions. Why 
were these words omitted? The learned 
commentators, Woodroffe and Ameer Ali, 
who have commented upon the Civil Pro- 
cedure Code, say that those words were 
omitted “as it was considered that another 
Court ought not to go into any question as 
to the jurisdiction of any Court which pass- 
ed a decree’. The same view is enunciated 
in Cowdell’s Code in the commentaries to 
Order XXI, rule 7. O’Kinealy and Ram- 
pini in their very short notes ignore the 
significant omission of the words referring 
to jurisdiction. and have fallen into the 
error of saying that Order KAT, rule 7, 
recognises the right of the executing Court 
to inquire into the jurisdiction of the Court 
which passed the deciee, and quote in 
support of their view some of the cases 
decided under the old Code. 


I think the matter is made absolutely 
clear by the unanimous report of the 
Select Committee (which included A. E. 
Richards, Rash Behary Ghose, Madho 
Lal, ard 5. Ismay), dated the 14th 
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February 1908 and published in page 
39 ef seg at Part IIL of the Fort St. 
‘George Gazette of -the 3rd March 1908. 
At page 41, the Select Committee states as 
follows: — 

“Order XXI, rnle 7. The words ‘or of 
the jurisdiction of the Court which passed 
it? have been omitted: In our opinion, a 
Court executing the decree of another 
Court ought not to go into any question 
as to the jurisdiction of the Court which 
-passed it.” 

Tt being thus clear from the new Code 
that the Court to which a decree is sent 
for execution cannot go into the question 
of the jurisdiction of the Court which 
passed the decree, if the decree. of the 
privileged Native State VUourt is on the 
name footing as if it had been passed by a 
British Indian Court so far it is execut- 
able by a Court in British India, it is clear 
to my mind that the executing Court in 
British India cannot go into the question 
of jurisdiction. There is no greater hard- 
ship to the jadgment-debtor in the adop- 
tion of this view, as regards the decree of 
a privileged Native State Court, than in the 
case of the decree of a British Indian 
Court. The judgment-debbor, against 
whom a decree has been passed by a 
British Indian Oourt without jurisdiction, 
can have it set aside by proceedings in 
appeal, review and so on. The judgment- 
debtor under the decree vf a privileged 
Native State Court could have it set aside 


by similar proceedings in appeal, review 
eto; and in the same way. He has got 
` exactly ‘similar remedies which he can 


pursue in the Courts of that State. 

For all the above reasons, I am of 
opinion that this Civil Miscellaneous 
Second Appeal should be ‘dismissed with 
` costs, 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Orvin Appears Nos. 22926 anp 2605 
mo 2641 or 1910, 

July 25,19 3. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 
MOHAMMAD MOSSA—Puatntirr— 
APPELLANT 
versus 
JAGANUND SINGH—Darenpant— 

3 RESPONDENT. 

Landlord and tenant—Lease for one year——Posses- 
ston given to lessee— Acceptance of rent—Verbal lease for 
more than one year—Transfer of Property Act (IV of 
1882}, s. 107. 

There is nothing in section 107 of the Transfer 
of Property Act to prevent the constitution of the 
relation of landlord and tenant for one year by the 
lessor giving possession to, and accepting rent from, 
the lessee for that year. 

A verbal lease for more than one year is valid 
for one year, if it is accompanied by delivery of 
possession. 

Appeals from the decrees of the District 
Judge of Gaya, dated April lst, 1910, re- 
versing those of the Munsif of Aurangabad, 
dated September 30th, 1909. 

Dr. Rash Behory Ghosh and Babu Ohandra 
Sekhar Prosad Singh, for the Appellant. 

Babu Umakalé Mukherjee, Moulvi Khurshed 
Hussain and Babu Biraj Mohan Majumdar, for 
the Respondent. 


JUDGMENT. 
Apprats Nos, 2286, 2605 ro 2616 anp 2619 
TO 2632. 

These appeals arise ont of suits for rents, 
The plaintiff appellant took a verbal żřeca 
lease of the mauzah in which the holdings 
(of which the rents are claimed) are situated 
in the year 1315 Fasié and instituted these 
suits for recovery of nangdi and bhowl? rents 
for the year 1315 Fasli, The defence of the 
tenants was that the rents were all nagdi; 
that one kist of the rent for 1815 was paid 
to the plaintiff’s gomastha, ard the remain- 
ing rasis were deposited in Court under the 
provisions of section 61 of the Bengal Te- 
nancy Act. They pleaded, however, that as 


` the ticca settlement with the plaintiff in 


1315 was not effected by registered patiah or 
kabuliat, he did not acquire any valid right 
as téccadar for the year 1315, that they paid 
rent for one kist to the plaintiff’s gomastha, 
and deposited the other kisis in Court, 
owing to, fraud and deception practised upon 


- them by the plaintiff, who gave out that 


the écca in favour of the former fiecadar had 


716 
MOHAMMAD MOSSA V. JAGANUND SINGH. 


been cancelled by the Court, that the pro- 
prietor’had obtained delivery of possession 
through Court, and that plaintiff had obtained 
licea of the mauza, which they had now come 
to know were not true, and that under these 
circumstances, the payments made by them 
were not binding upon them, and plaintiff 
could not acquire any ticcadari right thereby. 

It appears that the tcca of the former 
ticcadars expired in 1314, and Mr. Keeth,‘the 
Manager of the proprietor (the 9-annas 
Tikari Raj) who was examined in the case, 
admitted the plaintiff’s title as téccadar. It 
ig found that the plaintiff was in possession 
as ficcadar in the year 1315 and paid #zeca 
rents to the proprietor. This finding was 
arrived at by the first Court not only upon 
the plaintiff's evidence, but also upon the 
evidence for the defendants and that finding 
has rot been set aside on appeal. After the 
defendants filed their written statements, the 
plaintiff obtained a registered ticca lease for 
nine years in Bhadron 1316, which was to come 
into operationfrom the beginning ofthe J316. 
These suits for rent were, however, for the 
year 1315 only, and one of the questions in 
the case was whether the verbal lease taken 
in 1315 was for one year only or for more 
than one year. 

The Court of firstinstance held that it was 
only for one year and the tices was, therefore, 
a valid one, and gave modified decrees to the 
plaintiff. On appeal, the lower Appellate 
Court held that the verbal lease was for more 
than one year, that the plaintiff had no 
right to realise any rent and accordingly 
reversed the decrees of the Munsif and dis- 
missed the suits. The plaintiff has appealed 
to this Court. 

We are of opinion that the learned Dis- 
trict Judge is wrong in holding that the 
plaintiff bad no right to sue the tenanis for 
the rent of 1815 Fasli. Section 107 of the 
Transfer of Property Act lays down that a 
lease of immoveable property, from year to 
year, or for any term exceeding one year or 
reserving a yearly rent, can be made only by 
a registered instrument, and that all other 
leases of immoveable property may be made 

. either by a registered instrument or by oral 
‘agreement accompanied by delivery of pos- 
session. The verbal lease, therefore, in so 
far as it was a lease for more than one year 
was not valid, but there could be a valid 
Jease for one year, without a registered in- 
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strument. It appears that the plaintiff was 
in possession of the mausa, and paid renta to 
the proprietor, as #tecadar for the year 1315. 
The relation of landlord and tenant was thus 
constituted between the plaintiff and the 
-proprietor for the year 1315 and there is 
nothing in section 107 to prevent the con- 
stitution of the relation of landlord and tenant 
for one year by the lessor giving possession 
to, and accepting rent from, the lessee for 
1315 Fasli. We think, therefore, that the 
plaintiff acquired a right as #ccadar for the 
year 1315 and was entitled to sue the tenants 
of the mauza for the year 1315 Fusk. There 
can be no apprehension of the defendants’ 
being sued for the rents of 1315 by the 
proprietor, as the plaintiff’s técca for 1315 is 
admitted by the proprietor. The defendants 
stated in their written statement that the 
plaintiff falsely gave out that the deca of the 
former ticcadars had been cancelled and they 
had been ejected through Court. But the 
beca of the former ficcadars expired in 1314, 
and it was not at all necessary to get the | 
said ticca cancelled or the ticcadars ejected 
through Court. It was not even suggested 
that the former #teccadars were in possession 
in 1315 or had demanded rents for 1315. In 
fact, the defendant’s own case was that they 
paid rents to the plaintiff for the year 1315. 
Under the circumstances, there is no sub- 
stance in the defence of the defendants and 
we have already said that the provisions of 
section 107 do not stand in the way of the 
plaintiff's saing for rent for 1315. In this 
view of the case, it is unnecessary to consider 
the question of estoppel, raised on behalf of 
the appellant: and the cases should go back 
to the lower Appellate Court for decision of 
the other questions raised in the appeals 
before it. Each party will bear his own 
costs. 
Appeals allowed; Oases remanded. 


Appgats Nos. 2617, 2518 ann 2633 ro 2641. 


It appears that there is no second appeal 
is these cases as no question which would 
give rise to a second appeal under section 153 
of the Bengal Tenancy Act has been decided 
by the lower Appellate Court. Thesa ap- 
peals are accordingly dismissed. 

In these appeals we allow only half the 


costs of the respondents. 
Appeals dismissed. 
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CALCUTTA HIGH COURT. 
ORIGINAL SIDE Crvie Appear No. 54 or 1912 
IN Suit No. 658 or 1910. 
December 4, 1912. 
Present:—-Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe, 
KESHAB LAL PYNE AND OTHERS — 
Derenpants—APPELLANTS “ 

VETEUS 
RADHA RAMAN NANDY AND O0OTHERS— 
PLAINTIFNS-—— RESPONDENTS. 

Pardanashin ladies—Documents ewecuted by parda- 
“‘nashin ladies~-Advice, absence of, if vitiates transac- 
tion—-Intelligent apprehension of transaction—Test, 
whether transaction was righteous. i 

Thè Courts should be careful to see that deeds taken 
from pardanashin women have been fairly taken, and 


that the party executing them has been a free agent 
and duly informed of what she was about. 


Grish Chunder Lahooree v, Bhugoobutti Debia, 13° 


M. T. A. 419; 14 W. R. (P. C.) 7; 20 Eng. Rep. 607, 
relied upon. 

But it cannot be accepted as a formula, conclusive 
of every case, that the absence of advice vitiates the 
transaction. Advice is not in itself essential; it is 
merely a means to secure that which is essential, an 
intelligent apprehension of the transaction. The 
first, and practically perhaps the most important ques- 
tion, is, was the transaction a righteous transaction, 
that is, was it a thing which a right-minded person 
might be expected to do. 

Mahomed Buksh Khan v. Hosseini Bibi, 15 I. A. 81 
at p. 92; 15 O. 684 and Hakim Muhammad Ikramuddin 
v. Najiban, 26 I. A. 187; 20 A. 447; 2 0. W. N. 545, 
relied upon. 

A Hindu pardanashin lady, after retaining her life- 
interest in her stridhan property, gave it absolutely 
to her younger brother, a lunatic, and his children by 
executing an irrevocable trust deed in Bengali. She 
knew all about the transaction; it originated with her, 
the trust deed was read to her and she gave an in- 
telligent assent to its provisions. But there was no 
evidence as to what advice was given to the. lady, 
and the evidence produced did not show that the 
English words “Committee,” “revoke” and “trust” in 
the Bengali document or the irrevocable character of 
the instrument were explained to her. Her husband’s 

‘reversioners brought a suit for possession of the pro- 
perty after her death against her lunatic brother’s 
Committee: : 

Held, that the instrament was her act and deed in 
the fullest sense, and that the infirmity in the defend- 
ants’ case could not be regarded as destructive of 
their claims under the instrument of trust. 

Grish Chunder Lahooree yv. Bhuggobutti Debia, 13 
M, L. A. 419; 14 W. BR. (P. 0.) 7; 20 Eng. Rep. 607, 
distinguished. 

Appeal from the order of Mr. 
Fletcher. 

Messrs. Jackson, B. L. Mitter and D. O. 
Ghose, for the Appellants. 

Messrs. S. R. Das, B. °O. Mitter and N. 
Sircar, for the Respondents. 

JUDGMENT. 


JENKINS, C. J.—The plaintiffs have brought 


Justice 
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thig suit for establishment of their title to 
premises known as No. 4, Shib Thakoor’s 
Lane in the Town of Calcutta, and for 
possession and incidental relief. 

This property was on 13th May 1871 
expressed to be assured to Sreemutty Hem 
Moni Dassee and Sreemutty Ongodabar 
Dassee, their heirs, representatives and assigns 
for ever as tenants-in-common in the shares 
and proportions indicated in the instrament 
of transfer. By a transfer of 17th of April 
1876, Sreemutty Ongodabar Dassee assured 
her undivided shares in the property to 
Sreemutty Hem Moni Dassee, her heirs, 
representatives and assigns for ever. On the 
4th December 1909, Hem Moni died and the 
plaintiffs claim that they thereupon became 
entitled to the property and they put their 
claim in an alternative shapes. First they 
maintain that the property waa acquired by 
the husbands of the two ladies benamee in the 
names of their wives, and that they, the 
plaintiffs, thus became entitled as rever- 
sionary heirs. In the alternative, they allege 
that they are the str/dhan heirs of Hem Moni 
and go entitled to the property. 

The defendants Nos. 2 and 8, onthe other 
hand, claim -that they are entitled to the 
property under an instrument of trust of 
the 17th July 1899. 

At- the trial, the following issues were 
framed: 

Issues. ` 


Page 56 of the puper-book. 


1. Was the property No. 4, acquired by 
Sbib Chunder and Hurry Mohan, benamee 
in the names of their wives? 

2. Whether the plaintiffs are or not 
estopped from denying that those properties 
were the self-acquired properties of the wives? 

3. Was the deed of trust signed by Hem 
Moni? 

4. Ifso, was it validly executed, and is 
the same binding on her? 

5. Arethe plaintiffs the sérédhan heirs 
of Hem Moni? 

6. After the death of the lady, have the 
defendants wrongfully deprived the plaintiffs 
of the possession of the title-deeds of No. 10? 

7. If so, are the plaintiffs entitled to the 


return of the specific documents, or to 
damages? 

8. Are the plaintiffs entitled to mesne 
profits? 


The Judge tried issues 3and 4 first, and 
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on them he held thai there was no evidence 
what advice was given to the lady and, 
therefore, he was bound to assume that no 
advice was in fact given. He held as a 
consequence that the instrument of trust 
was not binding on thelady. A decree was 
passed in accordance with this conclusion in 
the plaintiffs’ favour. From this judgment, 
the present appeal has been preferred, and 
the only question argued before us is whether 
the instrument was binding on Hem Moni 
or not, 

Now the instrument of trust isin Bengali, 
and its provisions may be briefly summarized, 
for the document itself is short and ‘free 
from complication. i 

It purports to be addressed to Hem Moni’s 
younger brother, Panna Lall Datt, a lunatic 
represented by his father-in-law, Babu 
Keshab Lall Pyne, the Committee appointed 
by the High Court. 

It is expressed to be an irrevocable deed 
of trust, and recites her stridhan title to 
the property and then proceeds as follows: 
“You are my younger uterine brother; I am 
attached to and have affection for you from 
your childhood. But unfortunately during 
your youth you became insane and witha 
view to take care of you and look after 
your wife and minor sons and daughters, etc., 
your father-in-law, Sriyukta Babu Keshub 
Lall Pyne, putin a petition on the original 
side of the High Court on Yth September 
1897 and on the 9th December 1897 the 
said Babu Keshub Lall Pyne was appointed 
by the Committee”. 

Then the instrument purports to create a 
trust in respect of the property in suit, 
and to declare that Hem Moni shall not be 
competent to revoke the deed of trust or to 
sell, mortgage or give away the property 
or to charge it by way of security for any 
one or grant maurast mokurari on a long 
term toany one. Then it proceeds in these 
terms: “After my death, you shall hold 
and enjoy this trust property through the 
Corimittee appointed by the Court and on 
your death your sons, grandsons and heirs 
in succession shall continue to hold and 
enjoy with all manner of right such as sale, 
gift, dio. To this, my heirs or representatives 
shall not be competent to raise any plea or 
objection, that is, on my death you shall ba 
the absolute owner in possession of this 
trust property....To this effect, I execute 
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this irrevocable deed of trust of my own 
free will and while in a composed state of 
mind”, 

The instrument contemplates mutation of 
names but whether this was effected or not, 
does not appear. 

These, then, are the terms of the instru- 
ment. I next will set out the facts that bear 
on the point now at issue. 


For the purposes of this appeal, it has to 
be assumed that the property was Hem 
Moni’s stridhan, and if that be so, its 
descent would be governed by the rules 
relating to stridhan under the Dayabhaga 
School of Law. Her brother, Panna Lall, 
after his lunacy, resided with Hem Moni as 
did his family, and she used to look after 
his children, his two sons and one daughter. 
It is the evidence of Keshub Lall Pyne that 
Hem Moni told him that she would like to 
set apart her pruperty for the benefit and 
maintenance of her brother and his family, 
and that he thereupon saw Bhupendra Sri 
Ghosha an Attorney of this Court and at 
that time an assistant in the firm of Messre. 
Sanderson and Co. and the son of an old 
college friend of Keshub. 

According to Keshub, he told Bhupendra 
that Hem Moni had this property which she 
wanted to give away to her brother, and 


Bhupendra said he would have it done. This, _ 


Keshub says, was the instruction he received 
from Hem Moni. 

Then he says 
was ready, he came and saw Hem Moni about 
it with Mathura, the writer of the doou- 
ment and a Muktear in Messrs: Sanderson’s 
office, that Mathura read over the document 
to Hem Moni, that she heard its contents aud 
saidthat was alright. Hem Moni, he declares, 
gave him Rs. 30 forthe requisite stamp 
ani this he made over to Bhupendra. 


The next event, according to Keshub, is 
the execution of the document: he, Bhupendra 
and Mathura were present; the document 
was read to her; the lady put her thumb 
impression on the document by way of execu- 
tion, and it was attested by Bhupendra and 
Mathura. Later, he tells us, the document 
was registered and for the purpose of 
effecting the registration, the Registrar 
came to Hem Moni’s house, 

“The Registrar”, he deposes, “came and 
asked Hem Moni a number of questions if 


that when the document 


. 
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the document had been executed by her. She 
answered the questions putto her and ad- 
mitted execution and then the Registrar left.” 
This then is Keshub’s evidence and I 
believe it to be true. The learned Judge 
was evidently favourably impressed by this 
witness and he does not discredit his evidence 
on any point. I now turn to Bhupendra Sri 
Ghosha’s evidence. It certainly cannot ke 
said that his evidence shows him to be a 
partisan of the defendants by whom he was 
called. He declares that he has no recollec- 
tion of the execution of the document and 
seeing that the execution was in 1899 this 
well may be. But seeing his signature on 
the document he says he witnessed it, and 
he is able to say that it is in Mathura’s hand- 
writing; in reply to the Court, he explains 
that in Messrs. Sanderson’s office several 
Bengali documents used to be prepared and 
for that purpose this Muktear was kept. 

He says he does not remember whether be- 
fore execution, the document was explained to 
the lady by any one. 

Then his evidence rans as follows: — 


Eviprence of BHUPENDRA SRI GHosua P. 80 
oF TAK Parar- Boor. 
Line 22 to line 34. 

Q.—According to your usual practice, would 
you attest the document to be executed by the 
lady without the document being first ex- 
plained to her? - 

A.—No, I would not. 

Q.—Would you attest such a document 
without explaining to the executant the full 
contents and purport of the documents ? 

` A.—No, I would not, unless it is explained 
by some one else. 

Q.—What is your belief in respect of this 
document? 

A,—My belief is, it must have been read 
out to her. I believe it was read out and 
explained to her. Ihave no recollection of 
who, if any one, was present at the execution 
of the document. ; 

In cross-examination, he says, 


. 


CROSS. EXAMINATION OF BHUPENDRA SRI 
Guosna P. 81 of Tus Paper-Boor, 
From line 4 to line 24. 

I don’t think I have ever explained a doan- 
ment toa pardanashin lady myself and not 
recorded the fact on the document. This docu- 
ment bears nothing to show ib was explained 
by me. Regard being-had to that, I don’t 
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think I could possibly have explained that 
document myself. i 

Q.—If that document had been explained 
in your presence and if you had attested in 
your professional capacity, would you have 
omitted to see there the fact that the docu- 
ment had been explained, is not endorsed on 
the document itself? 

A,—Yes, I should think so. 


Q.—It is a precaution, which it is in- 
conceivable that a Solicitor would not 
take? 


A.—I can’t talk of any other Solicitor, but 
I myself would doit, It is exceedingly com- 
mon to do so. 

@—It would be considered grossly negli- 
gent and highly improper to omit to do so, in 
the case of a pardanashin lady. 

A.—I should think so. 

Finally he says:—‘I don’t explain Bengali 
document becanse she knows Bengali.” 
Mathura, the draftsman and attesting witness, 
is dead, and sothe only evidence on the 
record is that of Bhupendra Sri Ghosha and 
Babu Keshub Lall Pyne and on this evidence 
I come to the following conclusions. First 
I hold that the idea of this provision for 
her brother and his family originated with 
Hem Moni herself and that the instructions 
on which the draft was prepared accurately 
reflected the lady’s wishes, as to the benef» 
cial disposition of her property after her 
death. 

Further, I hold that the instrument wag 
executed by her, and attested by Bhupendra 
and Mathura, and was subsequently re- 
gistered. 

Then again itis established to my satis- 
faction that the instrument was read to Hem 
Moni by Mathura, that she expressed her 
approval of it, and that she was subsequently 
questioned by the Registrar, and answered 
these questions and admitted execution. It 
is true that the lady was illiterate, but the 
allegation in the plaint that she was blind 
is opposed to the fact. It is further said she 
was old; in fact she was 5%, and lived 10 
years and more after the execution of the in- 
strument of trust. 


The utmost that can be said is that there 
is no evidence as to what advice was given to 
the lady. A : 

Bat the importance of this must depend on 
the circumstances of each case; it cannot be 
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accepted as a formula conclusive of every case 
that the absence of advice vitiates the tran- 
saction. Advice is notin itself essential; it 
is merely @ means to secure that which is 
essential, an intelligent appreheusion of the 
transaction. It was said by Lord Macnaghten 
in Mahomed Buksh Khan v. Hosseini Bibi (1) 
that “the first and practically perhaps the 
most important question is, was the transac- 
tion a righteous transaction, that is, was it a 
. thing which a right minded person might be 
expected te do?” 

What is the answer, if this test be applied 
to the present case? 

Fletcher, J., thought the story of her 
wishing to make sucha provision for her 
brother and his family was not an improbable 
ove. I agree; indeed I would go further and 
say that it was eminently probable and even 
a righteous transaction. And I am by no 
means sure that the learned Judge would 
not have held the same view had he not 
supposed that the gift had the effect of re- 
ducing the lady froma position free from 
financial cares to one of dependence on the 
good-will of her lunatic brother and his 
family. 

Bat this was not the fact for the 
lady retained a life-interest in the pro- 
perty. 

In Hakim Muhammad Ikramuddin v. Najiban 
(2), the Privy Council had to deal with a cass 
where there was an absence of independent 
advice and yet in a transaction far more com- 
plicated than bhe present. They held this 
absence was not fatal, and they evidently con- 
sidered they were not throwing the slightest 
doubt on the sound doctrine laid down in 
numerous cases as to the obligations of persons 
taking benefits from a pardahnashin lady. 


In Grish Chunder Lahooree v. Bhuggobutti 
Debia (8), it is true a gift by a pardahnashin 
lady of her stridhan property in favour of her 
sisters was after her death set aside at the 
instance of her husband’s adopted son, but 
the gift was in the nature of a death-bed dis- 
position; the evidence was conflicting as to the 
person intended to be benefited, there was 
uncertainty as to what were the instructions 
and from whom they emanated, and in their 
Lordships’ opinion the evidence was so untrust- 


~(1) 15 I. A. 81; 15 0.634. 
(2) 251. A. 187; 20 A. 447; 20. W. N. 545. 


(3) 13 M. I. A. 419; 14 W, B.7(P.C.); 20 Eng. . 


Rep. 607, 
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worthy, so uncertain and so conflicting that it 
did not enable them to declare affirmatively 
that the gift wasin any sense the act and 
deed of the pardanashin lady or even that 
she had put her hand and seal to it. The 
evidence in this case in no way corresponds 
with this picture of infirmity. 

The principle expounded by their Lord- 
ships in that case was that the Courts should 
be careful to see that deeds taken from 
pardak women have been fairly taken; that 
the party executing them has been a free 
agent and duly informed what she was 
about. This test is, I think, satisfied in this 
case. 

It was argued that as some of the words 
in this Bergali instrument were in English, 
the lady could not have understood them, and 
in this connection it is pointed out that the 
words “Committee,” “revocable deed of trust,” 
“revoke,” and “trust” were in English. 

It is true that the evidence does not show 
that these words or the irrevocable character 
of the document were explained to her, and 
that is an infirmity in the defendants’ case, 
but I cannot regard it as destructive of their 
claims under the instrument of trust. 

In my opinion then, Hem Moni knew all 
about the transaction; it originated with her, 
the instrument carrying into effect was read 
to her, she gave an intelligent assent to its 
provisions. 

There is, therefore, in my opinion, no 
ground forsaying that this instrument was 
not her act and deed in the fullest sense. 

I, therefore, think the decree of Fletcher, 
J., should be get aside and the case remanded 
for the determination of the relevant issues 
that have been left untouched and the final 
decision of the case. 


The question of costs is reserved. 


WOODROFFE, J.—I agree. 
Appeal allowed. 
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In re VAITHINATHA PILLAI 


MADRAS HIGH COURT. 
Rerurreo Taran No. 17 or 1912. 
August 5, 1912. 
Present:—Mr. Justice Sankaran Nair, 
Mr, Justice Sadasiva Aiyar, and 
Mr. Justice Bakewell. 

In re VAITHINATHA PILLAI— 


lst Prisoner. . 

Circumstantial evidence—Conviction—Process of 
elimination—Statements of accused in Police custody— 
Admissibility—Homicidal mania, proof of. 

A conviction based upon circumstantial evidence, 
in the absence of direct evidence, is good. When 
two persons are suspected of having committed an 
offence and when attendant circumstances show 
that the offence could not have been committed by 
one, the Court may infer that the other must have 
joined in its commission. 

Sankaran Nair, J.—Statements made by accused 
persons while in Police custody are notoriously 
untrustworthy and no reliance can be placed on 
such statements. 

Sadasiva Aiyar;J.—Homicidal maniacs need have 
no motive to perpetrate the crime: and the chief 
evidence of the existence of insanity appears to 
be in the act itself. 


Trial referred by the Court of Session 
of the Tanjore Division for confirmation of 
the sentence of death passed upon the said 
prisoner in Case No. 10 of the Calendar 
for 1912. 

URIMINAL APPEAL No. 247 or 1912. 

Appeal by the prisoner against the said 
sentence. 

This case coming on for hearing, in the 
first instance before the -Hon’ble Mr. 
Justice Bakewell and the Hon'ble Mr, 
Justice Sadasiva Aiyar on Tuesday, Wed- 
nesday, Thursday and Friday, the 4th, 
5th, 6th, and 7th days of June 1912, and 
having stood over for consideration till 
Wednesday, the 19th day of June 1912, the 
„Court delivered the following 

JUDGMENT. 

Baxewewt, J.—The first accused is a rich 
mirasidar and has had three wives. He 
had a son, Aiyasami, P. W. No. 19, by 
his 8rd wife who is dead, and subsequently 
two sons by his lst wife, who is living, 
- and also a daughter, 3rd accused, by his 
2nd wife. When Aiyasami was four years 
old, his mother died and he went to live 
with his father’s brother, Sami Thevan, 
P. W. No. 2, and was brought up and 
married by him to the deceased woman. 
About five or six years ago, Aiyasami went 
to live with his wife’s father. According 
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to Aiyasami’s evidence, he got into debt 
to a considerable amount six or seven years 
ago, and it would appear from Exhibit V 
that his father in 1906 thought it necessary 
to publish a notice repudiating his liability 
for his son’s debts on three grounds, vèz., 
that Aiyasami was regarded by Sami Thevan 
as his son, that he was mad, and that 
all the property was the father’s self-acquisi- 
tion. Aiyasami was taken to D. W. No. 1 
for treatment in the same year, bub this 
witness said that he did not form any 
opinion, that he was mad and could not 
say what was really the matter with him. 
There were criminal proceedings by Sami 
Thevan against Ist accused while Aiyasami 
was liviug with the former, and Aiyasami, 
while he was living with his wife’s relations, 
also filed a criminal complaint against his 
father. 

According to the evidence for the pro- 
secution, which there seems no reason to 
doubt, abont August 1911, proposals were 
made that Aiyasami and his wife should 
live with his father and there was an 
informal mediation between them, and it 
was arranged that the parties should live 
together to see whether they got on and 
that if there were disagreement, there should 
be partition later on, and that the 3rd 
accused should be sent away from her 
father’s house. The 3rd accused is a virgin 
widow and various allegations have been 
made against her chastity, which, whether 
true or not, go to show that the deceased 
woman had a strong feeling against her, 
and the stipulation that she should leave 
the house, must have embittered the 3rd 
accused, and possibly the other women 
of the family against the deceased. 

On the 13th September 1911, Aiyagami 
and his wife and children went to live at 
his father’s house; they went there prac- 
tically asstrangers to his father’s Ist wife 
and children, relations with whom had 
moreover been strained by the threatened 
proceedings for partition and the expulsion 
of one of the family. 


It appears that Aiyasami is a dull stupid 
fellow and was much uuder the influence of 
his wife, who was an intelligent woman, 
and her relations, and thatthe latter were 
regarded by his father and family as the 
instigators of the proposals for partition, 
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(See evidence of C. W. No. 5). The deceased 
woman would, therefore, no doubt, be regard- 
ed by the Ist accused and the members of 
the household as the cause of the family 
dissensions and the only obstacle to their 
removal. 

Shortly before the Deepavali festival, 
which was on 20th October, the 3rd accused 
returned to her father’s house and remained 
there until the 23rd October. This breach 
of the family arrangement must, undoubtedly, 
have caused considerable bitterness, and 
revived the demand for a partition; and 
Aiyasami states thatthe deceased told him 
that she had quarrelled with the 3rd accused 
on the morning of the 22nd October and 
accused her of unchastity. 

According to the statement of the O. W. 
No. 5 before the Sub-Divisional Magistrate 
of Mannargudi, Exhibit BB, the house of 
the Ist accused faces south, and from the 
hall one passes to the first katiu, a door 
leads from the hall to the kudam; there is a 
second kattu beyond the first kattu, connect- 
ed by a doorway. On the night of the 22nd 
October, the ist accused, his wife, his 
daughter and Aiyasami’s daughter were 
lying in the hall; O. W. No. 5 was sleeping 
in the kudem beyond the hall, in the 
eastern kudam near the gate leading to the 
other kattu, and Aiyasami, his wife and 
child slept iu the same kudam tothe south 
of C. W. No. 5. This is confirmed by the 
statement of Ist accused made on 23rd 
October, Exhibit F, according to which 2nd 
and 4th accused had also taken their bed 
on the pial. Aiyasami denies that O. W. 
No.5 was there, but says his brother, 
Kalyanam, was also sleeping in the house; 
he is said to be a boy of about sixteen. 


On the morning of 23rd October, Sami 
Thevan, P. W. No. 2, the elder brother of lst 
accused and Village Munsif of Pandi, 
received information of the death of Aiya- 
sami’s wife and went to the house at about 
6a. xm. He found Atyasami, who was 
wearing a reddish cloth, near tbe body of 
his wife. The position of the body as 


described by this and other witnesses was- 


as follows:— It was lying face upwards, tha 
face slightly turned to the right, upon a 
cot aud a bench; the cot and bench ran 
lengthwise east and west, the bench being 
to the north of the oot. The head was on 
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a pillow on the bench, and the feet were 
resting ona small stool tothe south of the 
cot; and there was a space on either side of 
the body on the cot. The eyes were 
closed, mouth shut, teeth closed, hair loose 
and wet with blood, not tied but loose, and 
placed below the head....., face was placid 
and peaceful”, (P. W. No. 5.) The wounds 
were above the left side of the body, on 
face, neck, and upper part of the chest. 
There was blood on the bed, pillow and 
floor, and the mattress on the cot, enough to 
cause the Sub-Inspector of Police, P. W. No. 
5, to believe that the woman had been killed 
onthe cot. The mat and mattress have 
most unfortunately not been produced, but 
the pillow (M. O. No. 12) is a hard pillow 
stained with blood for about 1 foot 8 inches 
along its length; and the stain is wider 
towards the centre of the pillow and dimi- 
nishes towards theend, and this suggests 
that the blood may have spurted ont from 
the principal wound on the neck and then 
soaked into the part under and near the 
neck, but unfortunately the medical wit- 
nesses do not appear to have been asked 
about this, The facts that the wounds are 
transverse cuts upon the left side and there 
are no traces of blood having flowed to the 
right, appear to show that the blows were 
struck while the woman was lying partly 
at least on the right side bya person 
standing on her right, and, taken in con- 
junction with the further facts that the 
upper part of the body was covered by the 
waist cloth and the whole body was covered 
by a sheet, and the feet were placed upon a 
stool, show that the body had been arranged 
subsequently to death. The cots produced . 
(M. O. No. 9 and M. O. No. 13) and the bench , 
(M. O. No, 10) were seized some time after 
the occurrence and there is considerable 
doubt whether either of the former and the 
latter were those used by Aiyasami and his 
wife. Aiyasami says that he slept in 
M. O. No. 18, and it is not alleged that they 
occupied any other than one of these cots, 
The total width of M. O. No.9 and M. O. No. 
10 is 5 feet 12 inches, and that of M. O. No. 13 
and M. O. No. 10 is 6 feet $ inch; the length in 
both cases is 6 feet 3 inches. The height of 
the deceased was 5 feet 6 inches, and Aiyasami 
is said to bə taller, and the fact that the 
feet of the woman were resting on a stool 
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shows that the combined bench and cot 
were not wide enoughto accommodate these 
two persons when lying at full length across 
them; and there does not appear to have been 
another stool to take Aiyasami’s feet if he 


were lying across the cot and bench. On. 


the other hand, the width of either cot 
together with the bench is sufficient to 
accommodate two persons lying lengthwise in 
the ordinary manner. There is a railing at 
each end of the cots. With regard to the 
baby, Muttachi, O. W. No.5 states in her 
examination before the Sub-Divisional 
Magistrate of Mannargudi, Exhibit BB, 
that it was generally in the cradle; when it 
cried the mother would take it and again 
place it in the cradle, and in the Sessions 
Court that there was a cradle near the head 
of the deceased; Aiyasami, however, says 
that the cradle was in the verandah empty, 
and both children were with them when 
he went to bed. 

Muttachi stated in the Sessions Court 
that she saw the deceased lie down to the 
east of Aiyasami and the baby was east of 
the deceased, but, subsequently, admitted 
that she told the Magistrate that she could 
not say whether deceased’s body lay along 
or across the bed. In Hxhibit BB, she 
states that she slept before the deceased 
came to bed. The evidence `of this witness 
varies sọ considerably in this and other 
matters that Ido not think her statements 
can be accepted. 


In Exhibit S, the first statement made 
by Aiyasami, on 27th October 1911, he says 
that his wife had gone to bed with her head 
northwards;. the child was lying in the 
middle; he had gone to bed onthe eastern 
side. Exhibit S was made when Aiyasami 
was charged with the murder of his wife, 
upon his examination by the Stationary 
Sub-Magistrate, C. W. No. 2, ab the instiga- 
tion of the Police, and was thus highly 
irregular. The above statement forms the 
first three sentences in reply to tke question, 
“How did the blood stains get- into it?” 


¢.e., the cloth Aiyasami was wearing, and . 


has no immediate connection therewith or 
with the subsequent sentences. The Police 
theory then was that Aiyasami had killed 
his wife in the position in which she was 
found, and it seems possible that some 
suggestion as to her position was made 
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to him. Ido not think that any reliance 
can be placed upon this portion of Exhibit 
S. On the other hand, Aiyasami’s evi- 
dence before the Sessions Court that they 
were alllying east and west was made 
after the confession of the approver, P. W. 
No. 15. 


Apart from the oral evidence, the facts 
which I have already mentioned render it 
probable that Aiyasamiand his wife were 
lying east and west upon the cot and 
bench. The position and nature of the 
wounds are very significant. The most 
serious are Nos. 4 and 5 of the post mortem 
certificate, Exhibit A, which are transverse 
cuts over the upper part of the left 
side of the neck; there were also three 
transverse cut wounds upon or below the 
left side of the chin, one behind the left 
ear, one over the left temple, two small 
cuts onthe left side of the face. There 
were four transverse cut wounds below 
Nos. 4 and 5, one below the left clavicle, 
one over the left shoulder, and two small 
cuts on the upper part of the chest. There 
are also three punctured wounds, one over 
the left eyebrow, one above the upper lip, 
and one upon the upper and inner part of 
the left side of the chest, as to which 
there is no medical evidence but which 
would appear to have been caused by the 
curved point of the aruval, M.O. No. 1. 
The evidence of Col. Wright, D. W. No. 
4, is that wound No. 4 wonld not neces. 
sarily have caused death immediately but 
the deceased would probably have been un- 
conscious at once, and the fact that the 
wounds were transverse points to the fact 
that they were inflicted by one and the 
same man, and at leisure in the light, 
There is nothing to show that wound No. 
4 was inflicted first, nor is there any 
medical evidence as io the cuts on the 
clavicle, shoulder and chest. The remark- 
able point about the case is the number 
of wounds, thirteen, some very slight cuts 
and some punctures. Col. Wright says 
that the nature of the wounds tends to 
point sheer wantonness; but it does not 
seem possible to explain the slight cuts in 
this way. The wounds below Nos. 4 and 
5 and the punctured wounds appear to me 
to be accidental, thatis to say, to hava 
fallen upon parts of the body not intended 
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to be struck or to have been dealt with 
part of the weapon instead of by the fall 
blow intended. If this be the correct ex- 
planation, the deceased woman was probably 
struggling at the time;and according to 
the medical evidence for the prosecution 
(P. W. No. 1), the absence of abrasion 
or cuts on the body shows that the woman 
must have been kept from moving. Col. 
Wright, however, was inclined to the opinion 
that the absence of wounds in the hands, 
and of abrasions and contusions showed 
that she was murdered in her sleep rather 
than while she was struggling on the ground; 
but he does not appear to have been 
asked whether this fact waa not consistent 
with her being held down on the mattress 
of the cot, so that she was only capable 
of short convulsive movements upon a 
yielding substance. The Village Munsif 
states that when he arrived, Aiyasami was 
near the corpse, and, when questioned as 
to who killed. his wife, said nothing; but 
the Ist acoused made a statement, Exhibit 
B, charging Aiyasami with the act. It is 
noteworthy, however, that this statement 
was not given tothe Police for five or six 
days. Exhibits C and Cl, dated 23rd 
October 1911, prepared under the instruc- 
tions of the Village Munsif, both charge 
Aiyasami with the crime. The Tahsildar 
Magistrate, P. W. No. 3, arrived at 11 a.m, 
on the 28rd October and found Aiyasami 
standing in the room, wearing red dyed 
cloth like M. O. No. 3, M. O. No. 4, a 
white cloth spotted with blood, was lying 
near the | corpse. The witness asked 
Aiyasami who did this,” he said nothing 
but pointed to his father. The Sub- 
Inspector, P. W. No. 5, arrived about 10-30 
or ll am. and held the inquest. He saw 
an aruval M. O. No.1 by the side of the 
cot at the north-east corner on the ground; 
it was covered with blood; he also saw the 
white cloth, M. O. No. 4, lying ou the 
ground. He saysthat Aiyasami made a 
statement at 6 pm. in the Police Station 
implicating his father, step-mother, sister 
and step-brother. 

The medical evidence founded upon the 
discovery vf partially digested boiled rice in 


` the stomach of the deceased, shows that 


death probably took place from two to four 
hours after a meal, and, therefore, not later 
than 2 te 3 am, 
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The father of the approver, O. W. No 
4, who lived near the house, states that 
he found the house door open and saw 
the corpse about two hours before dawn. 
An accountant of the Ist accused, ©. W. 
No. 6, who lived about 480 feet away, 
states that he awoke about midnight, and 
shortly afterwards heard a man cry “Ayyo, 
he is killing, he is beatiog;” he waited 1 
or 2 naligais and then heard several 
voices. He saw several persons running to 
the house, waited some time and then 
went in and saw the corpse; he spoke to no 
body and when he went home it was nearly 
dawn; he was subsequently sent for and 
afterwards saw Pichayappa Thevan, D. W. 
No. 6, afriend of Ist accused, who came 
before the Village Munsif. He was sent 
to fetch the Kurnam about dawn. D. W. 
No. 6 says that he went to Pandi at 5 
naligais after day-break; his village is 
a mile away. The Kariastan of the lst 
accused, O. W. No. 3, says that he got to the 
house just before day-break, saw the corpse, 
and went to fetch the Village Munsif ; he 
saw Aiyasami wearing a white cloth on 
which were small spots of blood round the 
waist. ` ; 

This evidence shows that the deceased 
was killed some hours before information 
was given to the Village Munsif, and that 
there was ample time to elaborate a scheme 
of defence, to arrange matters to fit in 
with it, and to remove any incriminating 
circumstances. Apart from the approver, 
there are two persons who state that they 
were eye-witnesses of the murder, Muttachi, 
C. W. No. 5, and Aiyasami, P. W. No. 19. 
Muttachi’s statements have varied so con- 
siderably thatIthink her evidence must 
be rejected: she has said that she saw 
Aiyasami sitting on the cot cutting (Exhibit . 
BB), standing by the head of his wife hold- 
ing the aruval (Exhibits D and K) and in 
the Sessions Court that he was standing 
hacking his wife. The Inspector of Police, 
CO. W. No. 1, states that on 28th October, she 
told him she saw Aiyasami standing by the 
head of deceased with an aruval, she did not 
see the blow given; she heard a cry “Ayya, 
Dhanam is dead, he has killed.” Aiyasami’s 
evidence is, I think, at least coloured by that 
of the approver. 

The theory of the defence is that Aiyasami 
killed his wife in a fit of homicidal mania 
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and evidence has been adduced of various 
abnormal acts on his part, and Col. Wright 
was examined asan expert witness on the 
point, though it does not appear that he had 
personally examined Aiyasami. A whole 
series of abnormal acts was put to this 
witness, as if they had all occurred about 
the same time, and he gave a very 
guarded answer that an attack of mental 
aberration of that kind would point to 
considerable eccentricity, and would not 
be inconsistent with sudden development of 
homicidal mania later. The most serious of 
these acts, squeezing the testicles of his bro- 
ther, took place according to D. W. No. 3 
about eight years ago, since the brother is 
to be said now about 16. 

D. W. No. 5, who was called to testify to 
the hitting of his wife by Aiyasami with a 
piece of glass, had to admit in cross- 
examination that he did not see him strike 
his wife. 

D. W. No. 3 stated in cross- examination 
that the five incidents to which he had spoken 
were all over five years ago and he knew of 
none since, aud-that the reason Aiyasami 
threw a stone at his wife was that he was 
made to bathe against his will. 

0. W. No. 5 denied that he squeezed his 
brother’s testicles; she said he would not 
eat, would abuse people and sometime beat 
his wife, which taken alone cannot be said to 
be very extraordinary acts; and she also 
speaks as tothe blow with a piece of glass, 
Aiyasami’s uncle, P. W. No. 2, says that five or 
six years ago he was s little unsound in mind 
but has since been getting better and gives 
instance of blows and. breaking furniture 
and a bandy. P. W. No. 13 and P. W. No. 14, 
relations of his wife with whom he had lived 

“ab Orattur, deny any eccentricity. 


The Sub-Magistrate, ©. W. No. 2, who took 
the statement, Exhibit S, says Aiyasami struck 
him as being a dull stapid man, and the 
learned Sessions Judge remarks that ‘obvious- 
ly and admittedly Aiyasami is rather stupid 


and rather bad tempered and weak- 
minded.” A man of this character 
is liable to be teased by others who 


- consider themselves more intelligent, and 
could probably only retort by the acts des- 
cribed, as to which, moreover, the evidencs 
is indefinite and unsatisfactory. 

I am of opinion that the defence has 
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entirely failed to prove any tendency on the 
part of Aiyasami to homicidal mania, and, 
since no other explanation or motive has been 
adduced, that he is imuocent of bis wife’s 
death. Aiyasami’s conduct iş entirely 
consistent with his character and inno- 
cence; he is found standing by his wife’s 
body, rendered apparently stupid and 
inert by the death of one to whom he was 
attached and on whose intelligence he had 
been accustomed to rely, he offers no confes- 
sion such as a homicidal maniac might have 
made and makes no attempt to fly from 
justice, and at first brings no accusation against 
anyone, It is only later when the Magistrate 
arrives and after he has for some hours been 
treated as the murderer of his wife by all 
around him, including his father, that he is 
roused to point ont that father to the Magis- 
trate as the real culprit; and it is not until 
he finds himself in the actual custody of the 
Police that he makes a statement inoriminat- 
ing his nearest relations, 

The conduct of his relations, who now 
say that they regarded him as a violent 
maniac capable of killing his nearest rela- 
tion, is altogether inconsiatent with that 
belief; they allowed him to remain free 
and unfettered, with the weapon with which 
the deed was done close to his hand, and 
able to do his worst in case the homicidal fit 
‘were not expanded. Surely, under the 
circumstances supposed, the most ordinary 
caution would have prompted his relations 
to remove the weapon from him and 
to place him under restraint until the 
authorities arrived. His position, however, 
near the body and the weapon, with a bloody 
cloth upon the floor, is an arrangement which 
would suggest to the first stranger who 
arrived that Aiyasami was a culprit taken 
almost in the act. 


It is not suggested by the defence, nor by 
any of the facts of the case except the evidence 
of the approver, that the crime would have 
been committed by any person outside the 
household of the accused. Af the tins of 
the occurrence, besides Aiyasami, the old 
woman, Muttachi, and the children, there 
wera within the house, the Ist accused, 
his wife, and his daughter, the 3rd acoused, 
in the hall, and his son, Kalyanam, in the 
second kattu. Os the pial outside the hall 
door were two man, 2ad and 45h accused, 
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servants of lst acoused, and possibly Somu, 
another servant. Kalyanam and Somu, whose 
evidence would have been very valuable for 
the defence, have absconded. 

Assuming, as I do, that Aiyasami is guilt- 
less of his wife’s death, one man at least 
would be required to prevent his interfer- 
ence, probably more than one since it 
does not appear that he was injured in 
any way or bore any signs of a struggle; 
two persons at least would be required to 
hold the woman, since it is extremely im- 
probable that the blows can have been 
struck while she was asleep with Aiyasami 
close beside hər; and one man of con- 
siderable strength must have dealt the 
blows, since a gold talé of some thickness 
round the neck was cut in two and the 
lower jaw on the right side was fractured 
by the counter-coup. 


According to the evidence of Col. Wright, 
D. W. No. 4, the Ist accused would pro- 
bably be unable to deal such blows himself, 
and it seems highly improbable that Kalya- 
nam, who is said to be a boy of about 
sixteen, or either of the women would have 
sufficient strength or brutality. The infer- 
ence is irresistible that assistance must 
have been called in from outside the house, 
and the only person who could ‘have pro- 
cured that help is the Ist accused. It 
is impossible that the 3rd accused or her 
brother or the Ist accused’s wife could 
have persuaded the servants of the Ist 
accused to do such an act without their 
master’s knowledge and concurrence. It is 
also improbable that the crime was planned 
by one of the women, since, as the learned 
Counsel for the defence has pointed out, 
they would have instinctively resorted to 
poison. The manner in which the crime 
was perpetrated shows a man’s hate, violence 
and brutality. 

The following inferences may be drawn 
from the facts which I have already dis- 
cussed with respect to the cot and the 
position of the body. Aiyasami and his 
wife were lying lengthwise, 7.¢., east and 
west, on a mattress spread overa cot and 
bench; his wife was moved and placed 
across the bed with her head on the 
pillow, because the railing at the head 
of the bed would make it extremely 
difficult for any one to hold her head and 
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feet and for another person to deal 
blows at her neck; a man standing on 
right side then dealt the blows at her 
neck, but owing to her struggles on the 
mattress some of the blows fell on her head, 
shoulder and chest, and caused punctured 
wounds and slight cuts. The blood spurted 
out from her neck along the pillow and soaked 
into it near the neck and also ran down to 
the floor. The body was then arranged on 
its back, and the feet placed on a stool and 
the waist cloth and sheet were arranged to 
cover the body. 


It is possible also that some of the ill- 
directed blows were dealt by the Ist accus- 
ed, and that finding he was unequal to 
the task, hs relinquished the weapon to 


another; this would explain Aiyasami’s 
_ first statement, Exhibit S, that “my father 
cut with one stroke......... when at dawn I 


went: and saw there were other cuts that had 
been made.” 


I may observe that these facts and the 
inferences drawn from them are inconsistent ` 
with the theory that the act was done by 
Aiyasami alone in a fit of mania, 


I agree generally with the learned Sessions 
Judge’s observation at page I1 of his 
judgment, as to the conduct of the 1st accused 
after the commission of the murder, subject, 
however, to the following remarks :—Pichay- 
appa Thevan, D. W. No. 6, says he went to 
Pandi about two hours after day-break, not 
abt 5a.m.; P. W. No. 7 says that he sent 
Appavu and Kuppan to the Monigar to take 
messages to Isarakudi and Orattur, and 
Appavu, P. W. No. 8, says that P. W. No. 7 
told him the deceased died of cholera, while 
the Monigar, C. W. No. 3, denies that he 
told P. W. No. 7 the cause of death or that 
he-told him to say she died of cholera. O. W. 
No. 3 says that he sent the messages of his 
own accord after he had fetched the Village 
Munsif, which he did without speaking to 
the lst accused. It alsoseems very doubtful 
whether Saminada Pillai, O. W. No. 6, would 
takeit upon himself to give an opinion 
about the cremation of the body in opposition 
to his superiors. These witnesses are all 
friends or dependants of the lst accused 
and would probably be reluctant to say 
anything which would tell against him, 
and the Judge and assessors who heard and 
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saw the witnesses are much more competent — 


to express an opinion upon their evidence than 
we who have only the printed record 
before us, 

The last remark applies with special force 
to the evidence of Aiyasami, who is the only 
professed eye-witness of the occurrence whose 
evidence is, in my opinion, of any value. 
The learned Sessions Judge points out 
(pages 4 and 5 of the judgment) that Aiya- 
samiis admittedly dull and weak-minded 
and was subjected to a most ‘severe Cross- 
examination, which afforded some excuse for 
the poor figure which he cut in the witness 
box, and is of opinion that his evidence will 
not bear the test of examination; and he 
rejects it so far as relates to the position 
in which Aiyasami and his wife went to 
sleep upon the cot, and the presence of the 
approver, He, however, holds that the 
statement, Hxhibit S, was made by Aiyasami 
voluntarily and on his own impulse. This 
statement, his pointing to his father as 
described by P. W. No. 3 and his statement 
to the Sub-Inspector, P. W. No. 5, all go to 
corroborate his oral evidence that the Ist 
accused was present and took the principal 
part in the murder of his wife. 

I have refrained from discussing the 
evidence of the approver, P. W. No. 15, be- 
cause for the reasons given by the learned 
Sessions Judge as well as from the nature of 
his evidence and the manner in which it ap- 
pears to have been given, I am of opinion that 
no reliance whatever can be placed upon it. 
Ifthe evidence of Saminada Pillai, ©. W. 
No. 6, is true, Tyagar, the approver, came 
running up to the house after he heard 
the cries, and was then not present at the 
murder and can only be giving a garbled 
account of what he was told by the inmates. 
His knowledge of what had taken place and 
his fear of being implicated with his fellow 
servants in the crime -would explain his 
flight, and the invention of an account of 
the cerime which would involve the guilty 
parties while exculpating himself as much 
as possible. 

“The learned Sessions Judge, however, 
accepts his evidence with respect to the 
changing of the clothes, and since it is 
corroborated by other witnesses, I think it 
may be accepted, There seems no doubt 
that Aiyasami was wearing a white cloth 
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spotted with blood early im the morning, 
and was afterwards wearing a reddish oloth 
also spotted with blood; and the fact that the 
white cloth, M. O. No. 4, was left near the 
body would suggest to the authorities when 
they arrived that Aiyasami had attempted 
to change his cloth. The fact that the 
reddish cloth, M. O. No. 3, is also spotted 
with blood goes to show, as the learned Judge 
argues, that another man besides Aiyasami 
was also present at the murder. 

The action of the Ist accused in charg- 
ing his son with the crimeis to my mind 
very strong evidence of his own guilt. If 
the evidence as to the proposal to cremate 
the body is not accepted, and the evidence of 
OC. W. No. 6 is at least doubtful, the lst ace 
cused made no attempt to shield his son 
during the hours that elapsed before the 
arrival of the authorities, but was prepared by 
the removal of his son as well as of his 
daughter-in-law to secure himself and his pro- 
perty from further molestation. 

I think that the evidence of Aiyasami 
that the Ist accused instigated and was 
present at the death of the deceased woman 
is fully corroborated by the other facts 
which have been proved, and I would con- 
firm the conviction and sentence of the lower 
Court. 

Sapasiva Aliyar, J.—The appellant has 
been convicted of the abetment of the murder 
of his daughter-in-law, Dhanam, the murder 
having taken place at about 2 A. m. in the 
early morning of the 23rd October 1911, in 
the village of Pandi. The clearly proved 
facts are as follows :— 

(a) The appellant, Vaithinatha Pillai or 
Vaithinatha Thevan, is a rich and influential 
mirasidar but he has got equally influential 
enemies, two of whom are Tiagaraja Pillai 
and Kadirvelu Chetty. 

(6) He has married three wives; his eldest 
son, Aiyasami, was born to his third wife. 
His first wife afterwards bore him two sora, 
Somu and Kalyanam. His 2nd wife died 
after giving birth to a daughter, Thangababu. 
Thangababu became a widow soon after her 
marriage and, as usual in respectable families, 
has been living in her parents’ house at Pandi. 
If P. W. No. 20 is to be believed (and I see 
no reason to disbelieve him), she was big 
with child through immoral cdnduct after 
she so became a widow, and got rid of her 
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pregnancy somehow ab Madras about four 
years ago. Her parents, however, treated 
her kindly and she coutinued to live with 
them. 

2. Aiyasami, the eldest son, who is now 
about 27 years old, was brought up from 
his childhood by his paternal uncle, Sami 
Thevan—his mother having died when he 
was four years old—the Village Munsif of 
Pandi who lives in another village about a 
mile distant from Pandi. This Village 
Monsif (P. W. No. 2) and his younger 
brother, the prisoner, have not been on good 
terms for several years past, prisoner having 
been adopted away into another family. 
The prisoner himself is anold man aged 
about 52 years. He has not been in good 
health and his right forearm has got a 
badly united fracture which prevents him 
from freely using it. 

3. The deceased Dhanam was married to 
Alyasami at the expense of Aiyasami’s 
foster-father, Sami Thevan, at his house 
about nine years ago. Dhanam’s brothers 
live in Orattur, a village about 13 miles 
distant from Pandi. Aiyasami and Dhanam 
lived with Sami Thevan for two or three 
years after their marriage and then went to 
live at Orattur—-Dhanam’s father’s village— 
about six years ago. It is clear from the 
evidence that the-prisoner, Vaithinatha Pillai, 
did not like that Aiyasami, his eldest son, 
should be under the influence of either Sami 
Thevan or of Aiyasami’s  father-in-law’s 
people at Orattur. It is also clear that as 
usual in Hindu families, no love was lost 
between Aiyasami’s wife, Dhanam, and his 
step-sister, Thangababu, who was also relat- 
ed to Dhanam as Dhanam’s brother’s widow. 

4. Aiyasami’s wife’s people at Orattur 
naturally wished that Aiyasami and his 
wife, (who objected to Thangababu living 
in the same house with Aiyasami and 
herself, basing her objection on the ground 
of Thangababnu’s immoral character), should 
live apart from the prisoner who would not 
give up his widowed daughter and pressed 
Aiyasami to obtain partition from his father. 
. Aiyasami, though, as appears from his evi- 
dence, he isa fluent liar, is also: not of 
strong mind. They persuaded him to bring 
acase of rioting and wrongful confinement 
against his father in May 1905. That case 
was thrown out as false in June 1906. (See 
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Exhibits L and XI). Before Aiyasami 
brought his criminal case against his 
father in May 1906, the prisoner had, in 
April 1906, given or attempted to give 
rotice to the public through the District 
Gazette that his son Aiyasami had become 
unsound in mind about six or seven 
months before that, that all the property 
in the possession of the prisoner was the 
prisoner’s self-acquisition and that if Aiya- 
sami executed any documents, they would 
not be effectual as against the prisoner or his 
properties. He actually gave similar notice 
at the same time in the Swadesamitram 
newspaper but did not say in that notice 
that Aiyasami was mad, only that he was 
not behaving properly. See Exhibits V 
and M. That Aiyasami did show signs of 
aberration of mind about the end of 1905 is 
very clear from the evidence. P. W. No. 2 
admits it and evidence of the Sub-Magis- 
trate, D. W. No. 1, corroborates it; Mut- 
tachi (C. W. No. 5) and several of the de- 
fence witnesses also depose to ib. Aiyasami 
himself admitted: in 1906 in his deposition, 
Exhibit XT, that he was treated with 
manthrams and holy ashes by the Sub- 
Magistrate (D. W. No. 1). That deposition 
(see page 181) was given in June 1906 
and the treatment must have been in 
November 1905. (The Sub-Magistrate, 
D. W. No. 1, by mistake says it was in 
November 1906). Aiyasami’s will might 
be somewhat weak but he has evidently a 
sharp wit of his own, for, he unscrupulous- 
ly denied in this case that he was treated 
at all by the Sub-Magistrate or that he 
deposed to that effect in 1906. He used 
to talk violently during that period of 
mental aberration which seems to have 
lasted about four months. He threw a stone 
at his wife's head and his wife had to be 
sent away from him by P. W. No. 2. He 
threw down acandle shade and broke it 
and had to be restrained forcibly. He hit 
his keeper onthe temple and had once to 
be pulled down from the roof to which he 
had climbed. At his father-in-law’s place, 
Orattur, also, he broke some furniture, 
assaulted his foster-father, P. W. No. 2, and 
wrecked his bandy. He abused everybody, 
refused food frequently and injured the 
testicles of his step-brother, Kalyanam. The 
insanity lasted, however, only for about four 
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months, as I said and then he brought the 
criminal case which was thrown out in June 


1906. 


5. He continued to live in Orattur, de- 
manding, at the instance of his strongminded 
wife, partition from his father. This was 
till about August 1911. Then there was a 
mediation at the instance of one Isanakudi 
Appasami Pillai, P. Ws. Nos. 9 and 14 
being two of the mediators. It was arranged 
that Aiyasami and his wife should go to 
live at Pandi with Aiyasami’s father, the 
prisoner Vaithinatha Pillai on his part 
undertaking that his widowed daughter, 
Thangababu, should live elsewhere. Then, 
about the middle of September 1911, Aiya- 
sami and his wife went to live at Pandi, 
Thangababu having been sent away; but 
Thangababu returned to her father’s house 
in the middle of October 1911 and the usual 
domestic quarrels seemed to have re-com- 
menced. Dhanam, however, held her own 
in the house and one of her brothers seems 
to have sent her from Orattur the usual 
Deepavali presents which she directed the 
messenger to lay before her father-in-law, 
Vaithinatha Pillai, the prisoner. This was 
about three days before her murder. 


6. On the 22nd October, the family 
took. meals at about 9 or 10 P. m; Vaithi- 
natha Pillai who was ill took his bed in 
the front hall of the house which faced 
the south. His wife and one of Aiyasami’s 
two children also took their bed there, če, 
in the hall. Behind thas ball, there was 
the first quadrangle in a corner - of which, 
protected by screens on two sides, Aiyasami 
and his wife and his younger baby took 
their bed crosswise on ‘a cot, the head 
pillow being placed on a bench adjoining the 
cot. Aiyasami’s maternal grandmother, 
Muttachi (C. W. No. 5), an old widow of 
60, took her bed outside the screen in that 
first kudam. A lamp was burning over the 
cot. At about 2 a. m., Muttachi woke up on 
hearing a loud thud of a noise and she went 
to see what the matter was (Aiyasami 
having been ill when he went to bed and 
having baen refusing his meals from four 
or five days before Deepavali). She says 
that she saw Aiyasami standing near his 
wife with the bloody aruvul (M. O. No. 1), 
and found that Dhanam had been cut and 
was covered with blood. She shouted at 
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once “He has killed,” “He has killed,” and 
then everybody came, The prisoner sent, 
for his intimate friend and for the Village 
Munsif, Sami Thevan, who came from his 
village (a mile distant) at aboab 5 a.m. 
The prisoner soon after also sent word to 
Dhanam’s father’s village. The cloth that 
Aiyasami was wearing (M. O. No. 4) was 
sprinkled with blood. Dhanam’s death had 
been almost inatantaneous, the blood vessels 
on the left side of the neck having been 
eut through by the wound No. 4 mentioned 
in the post mortem certificate, Exhibit A. 
Thirteen cuts had beeninflicted by the assailant 
or assailants, of which four, five and nine 
were the most serious, No. 4 having been 
a mortal wound, which, according to P, 
W. No.. 1, must have caused her death 
within five minutes. Col. Hasell Wright 
says that wound No. 9 must have been 
caused by a very severe blow which “might : 
have caused unconsciousness” and that No, 
l was almost as serious a wound as 
No. 9. The Apothecary (P. W. No. 1) 
thinks that No. 5 was the next most 
serious wound to No.4. The prisoner, as 
soon as he saw the body of" Dhanam and 
(saw Aiyasami standing near with the 
arutal), raised a hue and ory and soon 
after gave out that his son had ent his 
wife in a fit of madness and he then sent 
for his friends and relations. The Village 
Munsif, P. W. No, 2, as soon as he came, was 
told that Aiyasami had cat his wife and 
he sent reports accordingly to the Police 
and to the Magistrate. The Polico Sub- 
Inspector of Tirutturaipundi, five miles off 
from Pandi, went to the village at about 
11 a.m. and held an inquest which lasted 
till about 4 p. m. The inquest report, 
Exhibit D, is full and clear and it shows 
that Panchayatdars definitely found that 
Aiyasami Pillai committed the murder with 
the bloody aruval, M. O. No. 1. Aiyasami was 
arrested and was charged with the murder. 
The Deputy First Class Magistrate of Man- 
nargudi inquired into the matter and on the 
26th November 1911 he clused the evidence 
in the case. On the 28th November, he 
passed his order, Exhibit XXVII, discharg- 
ing Aiyasami on the ground that the evidence 
of Aiyasami’s grandmother, Muttachi,(C. W. 
No. 5) and of the Village Munusif, Sami 
Thevan (P. W. No. 2), could not be believed. 
Qn the previous day, the Magistrate had the 
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present accused, Vaithinatha Pillai, arrest- 
ed on suspicion and ordered the investiga- 
‘tion of the charge of murder against 
Vaithinatha Pillai, his widowed daughter, 
Thangababn, his first wife, Kantbimathi and 
others, 

6. (a) On the 6th December 1911, the 
Police arrested P. W. No. 15 (Thiagan by 
name) as one of those concerned in the 
murder ; they produced him before the Nida- 
mangalam Magistrate on the 7th and he 
was sent to the sub-jail, but the confession 
which he was anxious to make almost daily 
betweeu the 8th and 14th December was 
taken only on the 14th December 1911, 
Exhibit O. In this confession, this Thiagan, 
taken as an approver, told a romantic story 
about four persons, including the approver 
and his brother, having been asked by their 
master, Vaithinatha Pillai, the prisoner, to 
take their bed on the pial of bis house on 
the night of the 22nd October, to their 
having been called in at dead of night, to 
their taking of Dhanam to the foot of the 
orange tree atthe back of the house, to 
Aiyasami having been tied up in the 2nd 
kudam in the house under Vaithinatha Pillai’s 
orders in order that he might not interfere 
with the murder of his wife and to the 
murder having been committed in Vaithinatha 
Pillai’s presence and under his directions by 
a Shanan and by another assassin (name 
unknown) at the foot of the orange tree and 
to the body having been brought back and 
laid on the bed and to Vaithinatha Pillai 
having then raised a hue and cry that 
Aiyasami had cut his wife. This story the 
approver at first denied before the Sessions 
Court on the 18th March 1912, alleging that 
the Police had tutored him to make the false 
statement, Exhibit O. Then he was taken 
back to the sub-jail on the 18th March. 
When he was brought next day, 19th March 
1912, to the Sessions Court, he repeated the 
confession, Exhibit O, with slight but signi- 
ficant variations, the variations being intend- 
ed to support Aiyasami’s statements before 
the Committing Magistrate, so far as they 
were inconsistent with Exhibit O. I may also 
add (the Sessions Judge makes a similar 
remark) that the theories of the Deputy Ma- 
gistrate in his order, Exhibit XXVII of 28th 
November 1911, are elaborated in this 
confession, three of those theories being :— . 

(a) that the murder conld not have taken 
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place while Dhanam was lying on the cot 

in the first kudam of the house, but that it 

must have taken place elsewhere and 

Ha body brought after the murder to the 
ed ; 

(b) that more than one person must have 
taken part in the act of murder; | 

and (c) that Aiyasami could not have been 
the murderer, but Vaithinatha Pillai: and 
his daughter and others should have been the 
murderers. 

7. The learned Sessions Jadge has rightly 
disbelieved the story of the approver Thiagan, 
and I have no doubt from the evidence of 
C. W. No. 6 and ©. W. No. 4 taat he was 
not in Vaithinatha Pillai’s house at all on the 
night of the 22nd October and came only 
next-morning after sunrise. His whole story 
bears the impress of pure concoction, Nor 
does the learned Sessions Judge believe the 
evidence of Aiyasami, P. W. No. 19. 
Between 2 a. m. on the 23rd October when 
the murder was committed and about-6 P. M. 
on that day, Aiyasami had been openly, in 
his presence, accused by Muttachi and his 
father of the murder of his wife and he never 


- repudiated it. The Village Munsif, his foster- 


father, the Police Sub-Inspector, Krishnier, 
the Tahsildar (P. W. No. 8) all questioned 
him and he maintained an obstinate silence 
except that he gave a cryptic answer once. 
His father said: —‘This mad fellow has killed 
his wife.” Aiyasami replied:—‘{ have been 
quiet for five or six years, itis my misfortune,” 
(See Aiyasami’s evidence, page 56). I think 
that the only reasonable meaning of this 
answer is that his aberration of mind, which 
left him five or six years ago and which did 
not trouble him during these five or six 
years, came back to him through his bad fate’ 
and hence he killed his wife during this 
second attack of mental aberration. On the 
23rd noon, the Tahsildar says that when he 
questioned him (Aiyasami), he simply pointed 
out his father. But evidently the Tahsildar 
did not attach any weight to this gesture and 
Aiyasami obstinately refused to open his 
mouth. The Police Sab Inspector (P. W. 
No. 5) says that after the inquest was over 
and at about 6 2. M., Aiyasami told him that 
his father had killed the girl while she was 
lying on the cot in the kudam. Aiyasami was 
arrested on that day, and while he was in the 
sub jail, the statement, Exhibit S, was taken 
in a very irregular manner from him on the 


. 
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27th October 1911, in which Aiyasami elabo- 
rated his statement of the 28rd and said that 
his wife had gone to bed crosswise on the cot, 
that -his step-brother, step-sister and step- 
mother pressed his wife down and that his 
father cut his wife’s neck with one stroke. 
Krishnier’s evidence and Exhibit S show 
that Aiyasami admitted to him on the 23rd 
October thatthe blood-stained cloth Aiya- 
sami was then wearing belonged to him. 
After Aiyasami was discharged and after 
the approver told his story, Aiyasami has 
given ovidence that there was a procession 
holding his wife by the head and legs to 
` the foot of the orange tree and the other 
ineredible details given by the approver, I 
think it is useless to elaborately detail all the 
improbabilities and inconsistencies in the 
different stories told by Aiyasami and the 
approver. It is only necessary to say that I 
entirely agree with the Sessions Judge that 
their evidence cannot be acted upon to any 
extent. ` 


8. What then is the evidence on which 
the learned Sessions Judge convicted the first 
prisoner? He thus summarises his reasons 
in paragraph 18 of his judgment:— 

(a) The murder must have been commit- 
ted by some of the inmates in Vaithinatha 
Pillai's house that night. 

(b) The cloths, M. Os. Nos. 3 and 4, afford 
conclusive proof that more than one man 
assisted in the murder. 

(c) The specific account of the murder given 
by the prisoner and Muttachi is demonstrab- 
ly inconsistent with facts. 

(d) The prisoner's conduct after the mur- 
der indicates a guilty conscience. 

(e) He was the only one of the inmates 
who is proved to have any motive to murder 
Dhanam. 


On these five grounds, the learned Ses- 
sions Judge infers that the prisoner, though 
he could not have himself caused the wounds 
owing to the physical incapacity of his right 
hand, must have asked some assassins to 
commit the murder and that itis also not 
certain whether he was really present at the 
murder. The learned Sessions Judge has 
convicted the prisoner in the alternative 
under sections 302 and 109 or sections 302 
and 114 of the Indian Penal Code. 

9. The case has been fully argued on both 
sides and I have read through the evidence 
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very carefully. I am unable to agree with 
the learned Sessions Judge in respect of most 
of the groundson which he has based his 
conviction of the prisoner. Of course, the 
lst ground that the murder must have been 
committed by some of the inmates in Vaithi- 
natha Pillai’s house is indisputable, the 
prisoner saying that it is Aiyasami, while 
Aiyasami says that it is the prisoner. As 
regards the 2nd ground, M. O. No. 3 (red- 
dyed male cloth) was admitted by Aiyasami 
to Police Inspector Krishnier to belong to 
him (see also Exhibit S.) and it is praved by 
P.W. No. 2that M.O. No 4 (white male cloth) 
also belonged to Aiyasami. It is in evidence 
that M. O. No. 4 was worn by Aiyasami at 
the time of the murder, and it may be that 
M O. No. 8 on which blood spurted was 
lying near and that it was afterwards worn 
by Alyasami in place of M. O. No. 4 The 
story that the father compelled Aiyasami to 
change M. O. No. 4 for M. O. No. 3 rests 
ön no evidence worth the name. Aiyasami 
admitted in Exhibit S that M. O. No. 3 be» 
longed to him and it is the case of both sides 
that M. O. No. 4 belonged to him. The 
mattress, the bed and the two pillows are 
proved to have been splashed with blood 
and that two cloths, belonging to the same 
person Aiyasami, were also splashed with 
blood does not necessarily prove (much leas, 
conslusively prove as the learned Sessions 
Judge is inclined to think) that more than 
one person took part in the murder. The 5th 
ground that the prisoner was the only one 
in the house who had a motive to murder 
Dhanam is, in my opinion, not sustainable. 
Thangababu, Aiyasami’s step-sister, was 
admittedly an enemy of Dhanam. Aiyasami 
says that his step-mother was also his wife’s 
enemy. Ifthe evidence against Thangababu 
is too insufficient and unreliable to find her 
guilty of murder or abetment of murder, the 
same evidence against the prisoner cannot be 
given more weight. Asregards the prisoner’s 
conduct after the murder (the 4th ground), 
I think, that that conduct is more consistent 
with his not having been the murderer. He 
went to the cot soon after Muttachi raised the 
hue and ery ; he himself at once raised a hue 
and ery though he did not catch at first the 
significance of her cry (having been roused 


from sleep) and thought that thieves had 


broken in; he sent for his friend, Pichaiyappa 
Thevan; intimation was sent to the Village 
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Munsif, his inimical brother; intimation of ` 


the death was also sent to Orattur at once on 
the same morning and the story of his having 
tried to cremate the corpse rests only upon 
Aiyasami’s worthless evidence and upon the 
unreliable statement of Saminatha Pillai, 
C. W. No. 6, who told a palpable falsehood 
as tothe part ha took at the inquest. To 
my mind, it appears incredible that the 
prisonar having had his daughter-in-law 
murdered raised a hue and ery against his son 
and then tried to persuade his son to consent, 
by offering a bribe of Rs. 30,000, as Aiyasami 
says, to the cremation of the body, in the 
presence of the crowd which had assembled. 
I may say, as regards his motive to murder 
his daughter-in-law, a great deal of prejudice 
has been sought to be raised against him by 
the wicked suggestion of Aiyasami and his 
brothers in-law, that the deceased Dhanam 
complained that her father-in-law tried to 
violate her. A similar prejudice seems to 
have been tried to be, raised against the pre- 
sent prisoner in the inquiry before the Deputy 
Magistrate, when Aiyasami was in the dock, 
_ by suggesting that the prisoner was guilty 
of incest with his daughter, Thangababu (see 
Exhibit XXVII). The prisoner is, no doubt, 
rich and influential. That he was capable of 
the diabolical acts alleged against him rests 
on wild suggestions unsupported by any 
evidence worth the name. The remaining 
ground on which the learned Sessions Judge 
. bases his conviction of thé prisoner is that 
the specific account of the murder given by 
the lst accused and Muttachi is demonstrably 
inconsistent with facts. Ithink as regards 
the main features, some of which were 
admitted by Aiyasami himself, their story 
is nob inconsistent with the facts. The body 
of Dhanam might have been decently 
stretched and composed to aslight extent and 
covered with a cloth [the upper part having 
been found uncovered after the murder, by 
Muttachi (C. W. No. 5)] but Aiyasami admits 
(Exhibit S) that Dhanam went to bed lying 
north and south and that the murder took 
place on the cot and the blood which had 
spurted out on cloths (M. Os. Nos. 3 and 4) 
on the pillow and on the mattress and even 
soaked beneath (see P. W. No. 3) indicates 
-that the murder must have been on the cot. 
Muttachi admits that she interfered somewhat 
with the body of Dhanam when she found 
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the upper part of the body uncovered and 
though people who first see a body done to 
deadly violence ought to wait till the Police 
arrive and should not interfere with the posi- 
tion etc. of the corpse and its surroundings till 
such arrival, it cannot be expected that an 
old lady seeing her young female relation’s 
body with its upper half in a naked con- 
dition (and a crowd collecting at the hue 
and cry raised) would not take steps to 
compose the body, to re-cover the upper part 
and to place its hanging legs on æ stool, 
T do not think it quite fair to the appellant 
to visit the sins of Muttachi (whether in 
the matter of interference with the position 
of the body or in the matter of the inac- 
curate statements in her testimony) on 
him. The pillow not having besn cut by 
the aruval (M. O. No. 1) is not strange as 
the curve of the weapon is very slight. 
The finding of two rubies broken from her 
ear-ring in Dhanam’s cloth is not incon- 
sistent with their having gone off at a 
tangent when the blow was given at the 
ear. The learned Sessions Judge admits 
that none of the points mentioned by him 
is conclusive and that the direction of the 
wounds points to the fact that they were 
allinflicted by one man. The evidence of 
Col. Hasell Wright (D. W. No. 4) also 
shows that if was only one man who 
inflicted all the wounds not in darkness 
bub in light. A deliberate hired assassin 
would not have gone on inflicting twelve 
other wounds in lamplight annecessarily 
jn several parts of the trunk and face 
but would have given the wound No. 4 
and if that was not considered sufficient 
given another cut at the neck to finish 
the job, Aiyasami’s statement in his evi- 
dence that he admitted soon after the 
murder that it was his misfortune, after 
his having been quiet for five or six years, 
this thing happened, is also significant. The 
number and nature of the wounds and 
Aiyasami’s behaviour both before and after 
the murder (see Muttachi's evidence and 
the evidence of the Inspector and Tahsildar) 
make it probable that the murder was 
that of a homicidal maniac as described 
in authoritative works on Medical Jurispru- 
dence. Muttachi who at the inquest and 
before the Tahsildar and Magistrate and 
to the Village Munsif gave statements saying 
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that she merely saw Aiyasami standing 
with the bloody aruval near Dhanam after 
she heard the thud, -improved her story 
afterwards by saying that she also saw 
him give one or more cuts to Dhanam 
with the arwral. She had also first said 
that she went to the honse at Pandi because 
Vaithinatha Pillai was sick and then im- 
proved her evidence by saying that she 
went becausé both Aiyasami and Vaithinatha 
Pillai were sick. Bat I do not think that, 
on that account, her evidence against Aiya- 
sami (her daughter’s sor) can be rejected 
wholly. 

10. There has been an attempt to make 
the prisoner unpopular with the public, 
his enemies having circulated printed pam- 
phlets and poems against him even during 
the Sessions trial. He is probably a grasp- 
ing tyrannical man, his treatment of his 
son, Aiyasami, who was left motherless 
when the latter was only four years old, 
having not been very affectionate, thongh 
no positive act of violence or cruelty against 
his son has been suggested or proved. His 
too kind treatment of his widowed immoral 
daughter must have also created enemies 
among his influential rélations and he has 
also other bitter enemies. That the prisoner 
was so unnaturally disposed towards his 
son Aiyasami and hated him so virulently 
as to accuse him falsely of killing his wife 
after the prisoner had himself hacked her 
with his own hands (as Aiyasami first said) 
or through some unknown assassin, is 
opposed to the evidence which shows that 
he was anxious for Asiyasami to live with 
him and not with Aiyasami’s wife’s relations. 
The prisoner’s overbearing temper and con- 
duct and the domestic’ quarrels in which 
he probably took his daughter’s and her 
mother’s side against his daughter-in-law 
and her husband, might have led to the 
further unhingement and twisting of Aiya- 
sami’s already weak mental balance and 
this might (as a remote logical consequence) 
have helped in producing the maniacal frenzy 
which resulted in Aiyasami killing his wife, 
but surely, the law does not take into 
account such remote causes unless perhaps 
the person who set them on foot intended 
and foresaw that result as a probable effect. 
In short, all these circumstances and the 
facts that he did not send for the Police 
but sent for his intimate friend as soon 
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as he was made aware cf the murder and 
the other small incidents referred to in the 
learned Sessions Judge’s judgment do not, even 
if pressed to the utmost, create any impres- 
sion of the appellant’s guilt in my mind 
against the strong probabilities of the case 
which lead me to the conclusion that the 
hacking: of Dhanam was the act of a 
homicidal maniac and not of a hired assassin. 
I might add that the Police, who are stationed 
about five miles off from the prisoners 
village, not having been sent for at once 
should not be pressed too much against 
a mofussil resident in India. The fact again 
that the prisoner did not ask his friends, 
who have been assisting him in his defence 
in this case of murder, to induce his son 
Kalyanam (alleged to be absconding on the 
same charge) to appear in Court and give 
evidence for his father or to explain some 
doubtful matters ic the interest of the 
prosecution or defence cannot be treated 
as any proof of the prisoner’s guilt. That 
Aiyasami was so weak-minded that he dared 
not openly accuse his father to the Police 
or the Magistrate when his father was 
accusing him of the murder of Dhanam 
js not proved by the evidence. Nor can 
I believe that he would passively have 
submitted to his father and others putting 
an aruval into his hands and arranging his 
attitude and cloths in such a manner as 
to lead every one who arrived on the spot 
to believe that he was caught almost in 
the act. That C. W. No. 5 (Muttachi) was 
so fond of her brother (the prisoner) and 
so void of feeling towards her grandson 
(Aiyasami) that she could be persuaded 
from the beginning and all along to accuse 
her deceased daughter’s son ito save her 
brother seems to me again rot a probable 
story. The fact that she and Sinnaponnu 
(D. W. No. 2) improved upon their first 
statements should not again be considered 
as pointing to the prisener’s guilt in any 
appreciable degree and I am not at all 
sure that the fact that persons give exag- 
gerated evidence supporting the defence can 
even be taken into consideration for streng- 


thening the glaringly weak prosecution 
evidence in this case. One other strong 
circumstance against the prosecution is 


that P. W. No. 2 (Aiyasami’s foster-father 
and-the prisoner’s enemy), who came upon 
the scene as Village Munsif very soon after 
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the offence, accepted the version pointing 
to Aiyasami’s guilt and could not be per- 
suaded afterwards to accuse the prisoner. 
As regards the probability of Aiyasami 
having committed the offence in a fit of 
mania, we have not only Mutlachi’s evidence 
and Aiyasami’s contemporaneous statement 
amounting to an admission, but the expert 
testimony of D, W. No. 4 (hieutenant-Colonel 
Hasell Wright) strongly points to that con- 
clusion. As regards the absence of motive in 
Aiyasami and other circumstances alleged by 
the prosecution, I shall quote a few passages 
from two recognised works on Medical 
Jurisprudence. At page 308 of Lyon and 
< Waddel, IV Edition, ‘recurrent mania’ is 
treated of and a case (No. 216) is mentioned 
where a young man suffered from recurrent 
attacks during which he was usually sleepless 
and violent in language and behaviour though 
he had no hereditary tendency to madness. 
(In the present case, Aiyasami’s maternal uncle 
seems to have had maniacal tendencies). At 
pages 326 to 329 of the book, it is said that in 
some cases of homicidal mania “the individual 
shows symptoms (perhaps only slight symp- 
toms) of the existence of eccentricities”; the 
person affected might be “a quiet and well be- 
haved man speaking calmly and sensibly 
without the slightest of the usual signs of 
insanity, clean, decent, intelligent, without 
delusions or hallucinations, although a fluent 
liar and a very plausible speaker;” that 
“elaborate preparation and premeditation” are 
not inconsistent with the act being that 
of a maniac, that a man who “bore an 
exemplary character and had never been 
suspected of being insane” murdered a child 
in such a fit and surrendered himself. There 
might have been only a slight mental dis- 
order, observed previously and occasionally in 
such maniacs, A homicidal male maniac 
killed his wife to whom he was “known to be 
fondly attached” and a female homicidal 
maniac killed her own children. In Baynes’ 
book, the whole thing isthus put in a short 
paragraph (pages 140 and l141):— “Most 
medical jurists admit that individuals who 
may not appear to labour under any in- 
_tellectual aberration, are liable to be seized 
by a sudden destructive impulse, under which 
they will destroy those to whom they are 
most fondly attached, or any person who 
may happen at the time to be involved in 
the subject of their delusion, Sometimes 
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the impulse is long felt, but concealed and 
restrained: there may be merely signs of 
depression and melancholy about the in- 
dividual, nothing, however, to lead to a 
suspicion of the fearful contention which 
may be going on within his mind. Ocea- 
sionally, the murder may be perpetrated 
with great deliberation and under all the 
marks of sanity. These cases are rendered 
difficult by the fact that there may be no 
clear proof of the existence, past or present, 
of any disorder of the mind, so that the 
chief evidence of the existence of insanity 
appears to bein the act itself: of the existence 
of the malady before and after the perpetra- 
tion of the crime, there may be either no 
evidence whatever, or it may be so slight as not 
to amount to proof. Some have looked upon 
such cases as instances of insanity of the moral 
feelings only, moral insanity’, but an un- 
restricted admission of this dostrine would go 
far to do away with all punishment for crime, 
for it would then be impossible to draw 
a line between insanity and moral depra- 
vity.” In the following pages of the book, 
instances are given where a homicidal maniac 
cut the throat of bis wife and four children to 
whom he was “attached by the tenderest ties” 
aud it is stated further that such acts are 
without motive and in opposition to all human 
moizves and that such maniacs usually seek 
no escape from justice and acknowledge 
the crime. In the present case, Aiyasami’s 
statement that he was alright for 4 or 5 years 
and that it was “misfortuue,” made as soon 
as he was accused of the crime, is also signifi- 
cant. It is also stated that such maniacs 
have often shown striking “peculiarities of 
conduct”, 

11. In short, I find that all that the pro- , 
secution rely onin this case against the 
prisoner are (to use the vigorous langaage of 
the learned Sessions Judge in para. 11 of 
his judgment) “unduly subtle” and “far- 
fetched” suggestions which, in my opinion, 
cannot bear the weight of any serious 
examination. The learned Sessions Judge 
himself admils that one of the suggestions 
of the prosecution seemed to him at first too 
subtle and far-fetched and further admits 
that the Deputy Magistrate (who acquitted 
Aiyasumi and had the prisoner put under 
arrest) acted upon theories with some of 
which the learned Sessions Judge could not 
agree. The learned Sessions Judge’s view that 
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some person or persons (name unknown) m * 
have been abetted by the prisoner seems tu 
me (with due respect) to rest on too slender 
foundations to base the prisoner’s conviction 
thereon. The approver said (Exhibit P) 
that he on the early morning of 23rd October 
itself came to know that “Muller Shanan 
who comes to Rama Nadan’s house” was the 
assassin, but the prosecution never tried to 
secure or charge this man and, in fact, that 
the approver’s story was evidently never be- 
lieved by anybody. It depicts the prisoner as 
possessed of not only diabolical cleverness and 
hypocrisy combined with unnatural cruelty 
but also with the power of imposing his will 
and views on every-body around him, includ- 
ing his enemy the Village Munsif and the 
Police and the Magistrate who came to 
investigate. Truth jis, no doubt, some- 
times stranger than fiction but that can- 
not justify a Court in accepting an in- 
credible story as truth without sufficient 
evidence, simply because it contains sensational 
details and there is not any reliable evidence 
in the case worth the name to establish the 
prisoner’s guilt or even the theory that the 
prisoner is such a human monster as is 
depicted by the approver. The Deputy Magis- 
trate in Exhibit XXVII expresses grave 
suspicions against the prisoner, the Police 
take up the clue, an approver is forthcoming 
after several days, his dull imagination is 
somehow stimulated to create a story in 
accordance with the theories propounded 
by the Deputy Magistrate and the story 
is made to well soak in his mind for more 
than a week before it is reduced to writing 
‘(Exhibit O)—of the 14th Decomber—though 


the approver is anxious to give it out from- 


„the 8th December itself. 


fe (12). The slant and parallelism of the 
several wounds, the placid features of the corpse 
and the other grounds mentioned in Col, 
Hasell Wright’s evidence also indicate that 
the injuries were inflicted by one man hack- 
ing in a frenzy while the victum was lying 
at a height of a few feet from the ground and 
not by a hired assassin who merely wanted 
to kill his victim for mercenary or other 
consideration while the victim was lying 
and being held on ground level. Both the 
prosecution and the defence put forward 
before us in argument some far-fetched 
theories (I might almost use the word 
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‘speculation,’) the honesty of the Police In- 
spector, Krishnier(P. W. No. 5), being attack- 
`d by the prosecution itself, while the 
defence went so far as to suggest that the 
approver’s confession (Exhibit O) was 
manufactured and forged by the Sub-Magis- 
trate (P. W. No. 18) several days after- 
wards. I must, however, add that Dr. 
Swaminadhan and Mr, Sadagopachariar, 
who appeared for the defence, practically 
gave up this latter suggestion at the sub- 
sequent stages of their arguments. The 
danger of indulging in such speculations, 
without having regard to the actual evi- 
dence and the broad probabilities of the 
case, seems to me to be well exemplified in 
the numerous unsupported suggestions which 
appear in the records of the lower Courts and 
which are likely to cloud the dispassionate 
consideration by the Courts of the actual 
facts and circumstances. In the result, I 
have come to the clear conclusion that the 
evidence is wholly insufficient to convict 
the prisoner of the abetment of the murder 
of his daughter-in-law, Dhanam, and agree- 
ing with one of the assessors in the Sessions 
trial, I would acquit him and order him to 
be set at liberty. 

BAKEWELL, J.—Since my learned brother 
and I differ in opinion, the case must be 
referred to a third Judge. 
| This case was then heard by Sankaran 
Nair, J., who delivered the following 

JUDGMENT.—The appellant, Vaithinatha 
Pillai, was convicted of the offence of 
murder by the Sessions Judge of Tanjore 
and sentenced to death. The two learned 
Judges of the High Court who heard the 
appeal and reference differed in opinion and 
the case has accordingly been referred to 
me for decision, 


The medical evidence places beyond doubt 
that Dhanabagiam was murdered. She was 
the wife of Aiyasami, the son of the ap- 
pellant by his third wife, who died when 
her son wasonly a few years old. The 
appellant was living at Pandi with his 
first wife, Kanthimathi, his two song by 
her, Somu and Kalianasundaram, and 
Thargababu, a widowed daughter by his 
2nd wife who was also dead. 

Aiyasami after his mother’s death was 
brought up by his paternal uncle, Sami 
Tevan, who is a Village Munsif without any 
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son of his own. His marriage with 
Dhanabagiam was celebrated in the house 
of his ancle who was evidently very fond 
of him. He lived generally apart from his 
father ; either with his uncle at Sembia- 
mangalam or with his wife’s father and 

brothers at Orathur. 


It is clear from the evidence and was 
scarcely, if at all, denied in the arguments 
before me that Aiyasami was a man of weak 
intellect and under the influence of his 
deceased wife, who was a strong minded 
intelligent woman, and, naturally, therefore, 
under the influence of his wife and her 
relations, Aiyasami demanded his share of 
ancestral property. The appellant was un- 
willing to give bim any property. In 1906, 
the appellant stated ina petition to the 
Magistrate that Aiyasami was insane and in 
a published notice that he was behaviog 
improperly and claimed the property in his 
possession as his self-acquisition. Aiyasami 
replied by prosecuting his father for abet. 
ting an assault on him to obtaina release 
deed surrendering his claim. Matters con- 
tinued in this unsatisfactory condition till 
August 1911. The prosecution evidence 
(see P. W. No.9 and P. W. No. 14), 
which the Sessions Judge and my learned 
colleagues have accepted, is that about 
that time at the instance of mediators it was 
arranged that Aiyasami and his wife should 
live for sometime with his father, the appel- 
lant, and if the disagreement continned, 
then a partition might be effected. Than- 
gababu, the widowed daughter with whom 
the deceased refused to live, was to leave 
the appellant’s honse. Accordingly on the 
13th September Aiyasami, his wife, and his 
two children went to the appellant’s house. 
Thangababu went away for-afew days but 
returned before the Deepavalion the 20th 
October and remained there. On the night 
of the 22nd or the morning of the- 23rd, 
Dhanabhagiam was murdered. 


The Village Munsif, P. W. No, 2, the 
elder brother of the accused, on receiving 
information of the murder, proceeded to 
the locality on the morning of the 23rd 
and submitted his reports C and Cl to the 
Magistrate and the Folice in which he 
stated that he received the first informa- 
tion of the occurrence from Muthusami 
Pillai (Court Witness No. 3) and that 
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according to Muttachi, ©. W. No. 5, the 
sister of the appellant and the maternal 
grandmother of Aiyasami, the murderer 
was Aiyasami. On receipt of these reports, 
the Magistrate, Singaravelu Mudaliar, P.’ 
W. No. 3, and the Police Sub-Inspector. 
Krishneir, went to the scene of occurrence 
at lla.m.the same day. The Magistrate 
was informed by Muttachi (CO. W. No. 5) 
that she was sleeping that night near 
Aiyasami and his wife; that in the night 
she was awakened by the sound ofa ‘out’ 
when she saw Dhanabhagiam lying like a 
corpse and Aiyasami standing by her head 
with an aruval in his hand. She set up a 
loud cry when Kadiresan the servant and 
others came running to the spot (Exhibit 
K). Kadiresan supported her and added 
that he heard Muttachi crying out “the 
sinuer, Aiyasami, has commited murder.” 
He rushed in, found Dhanabhagiam lying 
dead, Aiyasami with the aruval in his hand 
standing at her head. According to him 
blood was falling down in drops from the 
aruval, Then he says the aruval fell down, 
when Muttachi saying to Aiyasami, “you 
sinner, you have perpetrated this, gave a 
blow on his head.” (fxhibis J). The 
appellant’s story was that he, his wife, 
Kanthimathi, widowed daughter, Thangababu, 
and a child aged four or five, were sleeping 
in a hall, himself in the estern portion, 
and the others in the western portion ; 
about 2 a. m. in the night, he heard 
Muttachi crying aloud. Suspecting that 
thieves had broken into the house, himself 
and his servants, Kadiresan and Avani 
Konan, set up an ‘uproar.’ The servants 
and others ran into the kudam where the 
deceased was lying and they all cried out: 
“He has killed, Aiyasami has killed.” He. 
then went inside and saw his daughter-in- 
law lying dead. He told the Magistrate: 
“It is my son, Aiyasami, that has murdered 
my daughter-in-law now lying dead. I 
do not suspect any other.” “He is in- 
sane and, therefore, he has killed,” (Hx- 
hibit F). Thangababu heard the uproar 
but did not goin as she was afraid (Ex- 
hibit G). Avani Konan, the servant, went 
in and saw Aiyasami with the aruval in 
his hand by the dead body of his wife. 
(Exhibit H.) ‘The Magistrate saw Aiya- 
sami inthe room where the deceased lay, 
and though the Magistrate says he questioned 
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_ him again and again he would not say any 
thing bat “he simply pointed out his father 
as the murderer.” The Magistrate left the 
place at about 4 or 4-30 p.m. without order- 
ing the arrest of Aiyasami as he doubted 
whether the latter had committed the offence. 
In the meantime, the Sub-Inspector held the 
inquest which was over at 4-30. He ordered 
the arrest of Aiyasami after the inquest, left 
the place at about 5 r.m.. for his Police 
Station. At the Police Station at about 
6 r.m., Aiyasami told him that his wife was 
murdered by his father while she was lying 
with him on the cot and that a red cloth 
which he was wearing and had blood stains 
on it was hig own and that when the father 
was killing his wife, the blood squirted on to 
his cloth and stained it (Exhibit S). An 
inquiry was held, Aiyasami was discharged 
and as a result of the conclusions arrived at, 
the appellant was arrested, tried and con- 
victed. 

The prosecution examined an approver, 
Thiagan, who swore to having witnessed the 
actual murder. He was disbelieved by the 
Sessions Judge; and his evidence was not 
relied upon before me. 

The direct evidence in this case is that of 
the two witnesses, Muttachi and Aiyasami. 
I have already referred to her statement 
before the Magistrate (Exhibit K) on the 
28rd that she saw Aiyasami standing by the 
head of his wife holding the aruval; a month 
after, before the Sub-Divisional Magistrate 
she said that he was sitting on the cot on 
the right side cutting the deceased with 
the aruval (Exhibit BB) and in the course 
of this trial she said practically the same, 
that he'was hacking her (C. W. No. 5). 

“No attempt has been made before me to 
explain this remarkable development. Aiya- 
sami’s evidence is to this effect. He woke 
up that night on hearing his wife ery out 
“Ayya don’t touch me, leave me alone.” 
His father, the appellant, Kanthimathi, 
Thangababu, the other sons of the appel- 
lant and servants of the latter were there. 
He remonstrated with them for interfering 
with his wife. Some of the servants under 
his father’s directions removed him to 
another compartment, tied him up to a 
pillar with a cloth, his hands were put 
behind him and cloth tied round the wrists. 
About five or six naligais afterwards, his 
father, with Pichayappa Tevan and cortaii 
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others came back. He was’ released and 
they said that when his father beat his 
wife it hit her on the temple and she 
died : they promised him his share of the 
property and something in addition and 
asked him to consent to the cremation of 
the body. He refused. While they were 
going on like this, Muttachi and his 
paternal uncle, Sami Thevan, arrived. His 
uncle was very much distressed, told him 
he was wrong in having come there for the 
sake of his property and told him that he 
might have lived elsewhere with his wife 
and children. He told his uncle what 
transpired. His father then came up, took 
his uncle aside and after a short while, his 
uncle told him in ‘effect that the past is 
beyond recall, cannot be helped and advised 
him accordingly to obey his father who 
will give him all he wanted;he again 
refused. His father then made him change 
the cloth be was wearing for another red 
one. Several persons cdme there to whom 
his father said “this mad fellow has killed 
his wife” and he replied “I have bean quiet 
for five or six years—it is my misfortune.” 
He was taken into the room in which bis 
wife’s dead body was, only after the arrival 
of “the Magistrate. He says he told the 
Magistrate pointing out to his father that 
the latter was the murderer. He was after» 
wards taken into custody. 

Aiyasami’s evidence must be received with 
the greatest caution. He has not been 
tried and acquitted and itis possible if his 
father is acquitted, he might have to stand 
his triel for murder. He admittedly went 
to bed with his wife and she is murdered. 
He has to give an explanation consistent 
with his innocence. He was charged with 
murder by his father and he gave no direct 
denial. His account of the murder the same 
night to Krishna Iyer, according to the 
latter’s evidence, his statement to the 
Magistrate four days later (Exhibit S) differ 
materially from the account now given in 
several particulars. He is contradicted by 
other witnesses, ono of whom is his uncle 
who brought him vp and is very fond of” 
him. The prosecution has put forward the 
false evidence of the approver. í have, 
thérefore, to see whether this evidence is 
vopsistent with the probabilities of the case 
and sufficiently corroborated. 

First I shall refer to the position of the 
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body. It was lying on its back across a cos 
and a bench to the north of it. They 
were lengthwise, east and west, The head 
was to the north and the legs oxtended 
beyond the cot and wereon astool. The 
body was covered with a sheet of cloth 
and it was stretched straight out, with the 
face alone slightly inclined to the right. 
The hair was loose and under the head. 
Now itis noticeable that there is no ex- 
planation forthcoming to show who, placed 
the stool. Itis impossible to believe that 
the deceased went to bed with the stool 
for her legs to rest. There was no stool 
for Aiyasami, Muttachi did not see any 
stool and she cannot even say where 
Dhanabagiam’s feet were resting. It is 
obvious that some one in that house must 
have done it and if the body was so placed 
after the murder, the stool also must have 
been so placed at that time. Muttachi 
says she put the sheet over the body. 
According to her, she eried out at the time 
of murder and the others rushed in. She 
does not say when she covered up the 
body. The same person who placed the 
stool is probably responsible for this also. 
The wounds were all transverse cuts above 
the left side of the body, on face, nesk 
and upper part of the throat; the elotted 
blood was all on the left side. They were, 
therefore, inflicted by a person standing on 
her right while Dkanabagiam was lying 
on her right side. This was not the posi- 
tion of the body. The bed was undisturbed 
and there were no marks of straggle. If 
she was murdered in her bed, some person 
must have held her down as she Jay during 
the murder. It is more probable, however, 
that everything was arranged as it appeared 
to the officials, after the murder. There 
was more than one person engaged in her 
murder. I have already shown how Mutta- 
chi has improved her story against Aiyasami. 
The wounds and the position of the body 
satisfy me that her evidence is false, I 
shall next consider whether the prosecution 
has proved the guilt of the appellant. The 
conduct of the appellant and Aiyasami first 
require consideration. 

We start with the fact that the appel- 
lant, because it is impossible to believe 
that Aiyasami would have been allow- 
ed to do it, interfered with the body and 
that he put pressure on Muttachi to give 
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evidence against Aiyasami. She would not 
have willingly or voluntarily given evidence 
against her grandson. I think it is also 
proved that the appellant did not give any 
information tg the Village Munsif or the 
Police and that he gave false information to 
others as to the cause of death. The Vil- 
lage Munsif stated in his report that Muthu- 
sami Pillai was his first informant; and 
Muthusami states that he informed the 
Village Munsif of the occurrence of his own 
acoord. He stated on one occasion that he 
did not believe that Aiyasami was the mur- 
derer and so wanted the truth to be ascer- 
tained. I cannot help thinking that he may 
have been influenced by the fact that the 
Village Munsif was very much interested’in 
Aiyasami and likely to help him. There is 
also no doubt that the brothers of the de- 
ceased were informed that she died of cholera 
(See P. W. No. 7, P. W. No. 8, R. W. No. 13, 
P. W. No 14,) and that persons who would 
probably have gone there stayed away on 
account of the information of death by cholera 
(P. W. No. 9 and P. W. No.10). This lends 
strong support to the evidencs of Aiyasami 
that his consent was asked to the cremation 
of the body. His statement receives cone 
firmation from that of Saminatha, Pillai who 
was an accountant under the appellant and 
wrote the earliest reports (Exhibits O and O 1) 
according to whom the appellant, Village 
Munsif, Pichayappa Tevan talked about burn- 
ing the body; no reason is suggested to dis- 
believe this witness. Dissemination of false 
information of death by cholera is inexpli- 
cable withont the intention of cremation to 
destroy the evidence of the falsity of such 
information. Ido not attash any weight 
to denial of any talk on the subject by the 
Village Munsif and Pichayappa Tevan. 
This attempt to cremate the corpse is, of 
course, strong evidence of the guilt of the - 
appellant. 

Again what is it the appellant did when 
according to him he heard theory of Mutta- 
chi? If the evidence of Kadiresan (Hx- 
hibit J) and Muttachi’s own subsequent 
statements that she cried out that Aiyasami 


- was killing are to be believed, then his conduct 


in not rushing at once to the kudam requires 
explanation and his allegation that he thought 
thieves had come is false. In any event, his 
anxiety in Exhibit F to show that he 
want there only after the others is suspicious; 
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though he was nob a witness to the murder, 
he does not hesitate io accuse his sou 
as the sole murderer, though his own 
agent Muthusami Pillai and the Magistrate 
were not satisfied of it. As against Aiyasami’s 
„evidence, the appellant’s Pleader relies strong- 
ly upon the statements in Exhibit S; and his 
alleged silence when accused of murder. As 
to Exhibit 5, I am satisfied those statements 
cannot be relied upon to contradict his pre- 
sent evidence. Aiyasami was arrestd on 
the 23rd on a charge of murder. He was not 
going to make any confession. The Magis- 
trate is entitled to ask the accused to explain 
any incriminating sireumstance. But the 
Magistrate did not wish to do anythiag him- 
self. The Police brought him up to make 
the statement. This was not right. The 
Magistrate states that he came prepared to 
answer questions regarding the blood-stained 
red .cloth seized from him. The answer 
he made was that the red cloth was 
his, that he was wearing it when his 
father was outting his wife and that 
then the blood spurted on that cloth. 
This is obviously false; because it is clearly 
proved by the Village Munsif and Saminatha 
Pillai that he was not wearing the red cloth 
when they saw him and he was wearing it 
when the Police and the Tahsildar came. 
He could not, therefore, have been wearing it 
at the time of murder. This evidence was use- 
ful to the Police then to prove that Aiyasami 
was present at the murder. Again his state- 
ment that he was sleeping with his head to 
the north was then uncalled for except to 
support the Police theory. It appears that 
he afterwards insisted upon making a further 
statement that he was caught and kept in 
restraint and he saw the dead body tlie next 
day with several stabs. It appears to me 
that Exhibit S was made at the instigation of 
Snb-Inspector, Krishnier: that the accused at 
that time saw no harm in the statements 
about the cloth and the position of the head, 
and that he did so in part to put forward. his 
own case of restraint and murder during that 
time. Statements made by accused persons in 
Police custody are notoriously untrustworthy 
and I am satisfied that no reliance can be 
placed on (Exhibit S) to contradict Aiya- 
sami’s evidence. ` i 
The defence relied a good deal on Aiyasami’s 
conduct when charged with murder. The 
Village Munsif, no doubt, says that he did 
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not say anything. But Aiyasami’s own evi- 
dence is different. It has to be remembered 
that at that time according to himself, he had 
not seen the corpse and that the killing was 
represented to him to be not deliberate and 
that his paternal uncle whom he respected 
and loved.was advising him to forget the 
past. It is nota matter of surpise, thera. 
fore, that he did not acouse his father 
ef the offence of murder when sur- 
rounded by his own friends and servants. 
Yet his reply to what father told his friends 
that “this mad fellow has killed his wife” 
was an accusing reply. He said: [ hava 
been quiet for five or six years, it is my mis- 
fortune.” The father’s charge against the 
son that he has been behaving improperly 
and his claim that the property in his 
hands is his own to which the son was not 
entitled, was made five or six years ago and the 
reply probably meant and is ocortainly 
capable of meaning that if he had insisted 
and obtained his share, his wife would not 
have been killed. When the Magistrate 
arrived, he pointed out his father as the 
murderer. His father, the appellant, in the 
meantime wai attempting to destroy 
evidence by cremating the body, to proeure 
false evidence, as for instance, by making 
his sister, Muttachi, bear witness against 
her grandson aud in other ways. A; [I have 
found that Aiyasamiis not the murderer, it 
is unnecessary to consider the evidence 
adduced about his unsoundness of mind and 
possibility of an attack of homicidal mania, 
There is no evidence that he had such an 
attack then. The evidence of the Village 
Munsif and Muthusami Pillai disproves it. 
The evidence as to insanity is worthless 
except that of the Sub-Magistrate who 
proves that Aiyasami was brought to him 
for treatment. But this was shortly bafore 
the appellant’s notice and petition in which 
he charged Aiyasami with being insane and 
was no doubt preliminary to it. I attach 
no value to it. I think it unnecessary to 
refer to all the other points raised. I think 
the story told by Aiyasami is sufficiently 
corroborated. It rings true. The conversa- 
tion with his uncle sounds natural and 
agreeing generally with Bakewell, J, I 
find the’ appellant guilty of the offence for 
which he has been convicted. As to the 
sentence I have carefully considered whether 
on account of the contrary opinion of one of 
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my learned colleagues and the length of 
time that has elapsed, I should inflict the 
sentence of death. Giving full weight to 
these considerations, I am satisfied that any 
sentence less than death will not meet the 
ends of justice, I accordingly confirm 
the conviction and sentence and dismiss 
the appeal. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Criminal Reviston APPLIOATION NO, 52-B 
or 1913. 

June 25, 1913. 

Present: —Mr. Justice Parlett. 
PARTIAL MAISTRY—Appricant 
versus 


EMPEROR—Resronpenr. 

Burma Municipal Act (III of 1898), ss. 142 (d), 180, 
203, By-laws 19, 20 framed thereunder—Ultra vires— 
Punishment for breach of by-law No. 19 —Notice must 
require alterations that are reasonable and possible. 

Çlause (c) of by-law 19 framed by the Rangoon 
Municipality requiring the owners of lodging houses 
“to make such alterations in the construction and in 
the sanitary appliances and water supply of the build- 
ing as may seem necessary for keeping the building 
ina wholesome condition” ie not ultra vires, as the 
framing of such a clause is authorized by sub-clanse 
(sit) of section 142 (d), which mentions one of the ob- 
jects of such by-laws to be to promote cleanliness and 
ventilation in lodging houses, and rules for promoting 
ventilation must by their nature provide for the 
necessary structural alterations when the purposes of 
the by-law cannot be attained without them. 

A notice to be valid must be reasonable and possible 
to comply with. It is not reasonable to require a house 
owner to remove the latrines to a site outside and 
quite separate from the main building when no such 
site is available, nor to require him to close the latrines 
without the provision of any others. 


Application for review of the order of the 
Honorary Magistrates of Rangoon, dated the 
28rd day of January 1913, passed in Sammary 
Trial No. 3624 of 1912, inflicting a fine 
of Rs. 80 for having committed an offence 
under’ by-laws 19 and 20 framed under 
section 144% (d), Burma Municipal Act, for 
failing to remove a latrine from under the 
roof of his kitchen at his premises No. 834, 
114th Street, Rangoon, 

Mr. Giles, for the Applicant. 

Mr. Vakharia, for the Respondent. 
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ORDER.—Petitioner has been convicted 
of failing to comply with a notice under 
rule 19 of the rules for registered buildings, 
i.e., lodging-honses, framed under section 
142 (d) of the Burma Municipal Act of 
1898. The notice itself is not on the record 
but its receipt and requirements and the 
fact that they have not been eomplied with 
are not disputed. The notice required peti- 
tioner “to close and remove the latrines 
from under the roof of the kitchen and 
erect the same outside and quite separate 
from the main building within 15 days.” 
It is urged, (1), that the by-law under 
which the notice was issued is ulira vires 
and (2) thateven if the by-law is valid, 
the notice is unreasonable and impossible 
to comply with. 


The bye-law in question was framed under 
section 106 (d) of the the Tower Burma 
Municipal Act of 1884, whicn empowered 
the Committee to make rules in connection 
with buildings let in lodgings for, among 
other purposes, “promoting cleanliness and 
ventilation in such “buildings, and gener- 
ally for the proper regulation of such 


buildings.” The Burma Manicipal Act 
of 1898 by section 2, clause 6, enacted 
a definition of a lodging-house, which 
virtually covers such buildings as were 


referred to in section 106 (d) of the old Act, 
and by section 142 (d) empowered the Com- 
mittee to make by-laws in connection with 
lodging-houses for purposes including all those 
covered by section 106 (d) of the old Act, 
Section 202 of the new Act provides for the 
existing rules to continue in force in so far 
as they are consistent with the new Act. 
Ingidentally it was pointed out that, where- 
as section 107 of the old Act empowered the 
Committee to prescribe a penalty for breach 
of a rule made under section 106, section 142 
of the new Act contains no such provision, 
but section 180 provides generally for the 
breach of any by-law not expressly punish- 
able under any other section of the Act. Tt 
was urged that, therefore, rule 20 under 
which petitioner was fined is ultra vires and 
any fine should have been inflicted under 
Section 180 of the present Act. No doubt, 
disobedience of the by-laws is now punish- 
able under section 180 but inasmuch as the 
penalty prescribed by rule 20 does not ex- 
ceed that prescribed by section 180, that rala 
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cannot be said to be inconsistent with the 
present Act, and though it may have become 
redundant, I do not consider its validity was 
affected by the passing of the new Acb. 


Rule 19 obliges the owner of a lodging- 
house, (a) to provide cooking accommodation 
separate from the dwelling parts of the 
building; (b) the necessary masonry drains; 
places for disposal of sullage; ventilation and 
bathing accommodation, and (c) to make 
such alterations in the construction and in 
the sanitary appliances and water supply of 
the building as may, under the provisions of 
these rules, from time to time to the Com- 
mittee, seem necessary for keeping the build- 
ing ina wholesome condition. It is urged 
that clause (c) is uléra vires inasmuch as sec- 
tion 142 (d) of the Act does not contemplate 
the framing of rules which will entail 
structural alterations to the building, and 
that sub-clause 5 ‘generally for the proper 
regulation of lodging-houses” must be con- 
strued as referring only to* matters ejusdem 
generis with those set out in the four preced- 
ing sub clauses. This may be so, but it is 
contended for the Committee that clause 
(c) of by-law 19 is authorized by sub- 
clause (27) “for promoting cleanliness and 
ventilation in lodging-houses’”’. For peti- 
tioner, it is suggested that by promotion 
of cleanliness is meant only such matters 
as daily sweeping of the floor as the other 
rules provide for. Those rules, however, 
farther provide for the cleansing of latrines 
to the satisfaction of the Health Officer; 
and it is obvious that cleanliness is not 
secured merely by the removal of visible 
dirt. It appears to me impossible to contend 
that acombined kitchen and privy can be 
regarded as either cleanly or properly 
ventilated, and clear that a rule directed 
against such a combination is authorized 
by sub-clause (#2), As regards the ob- 
jection that rules under section 142 (d) 
cannot enjoin structural alterations, ib 
appears to me that rules for promoting 
proper ventilation must by their nature 
provide for the necessary structural alter- 
. ations, and I see no reason why structural 
alterations for other purposes of the rule 
should not be authorized where such pur- 
poses cannot be attained without them. I 
am, therefore, of opinion that the by-law 
is valid. I would also point» out that a 
notice such as that in question might have 
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been issued under sections 115 and 116 of 
the present Act. 

This brings me to the second point 
as to whether the notice is reasonable and 
possible fo comply with. It required peti- 
tioner to close and remove the latrines 
and erect them outside and quite separate 
from the main building within 15 days. 
lt is admitted, however, that he has no 
vacant space outside his building on which 
to erect the latrines, and it is not suggest. 
ed in the record that he has any occupied 
space ontside his building which could 
reasonably be rendered available as a site 
for them. No doubt, he might have closed 
the latrines in obedience to the first part 
of the notice but it does nob appear 
reasonable that he should be left without 
any latrines at all, and he would still ba 
liable to be served with a notice under 
section 115. It appears to me, therefore, 
not reasonable to require him to remove 
the latrines to a site outside and quite 
separate from the main building when no 
such site is available nor to require him 
to close the latrines without the provision 
of any others. It would, 1 consider, have 
been different if the notice had required 
him to make such reasonable alterations in 
the construction of the building or build- 
ings on his ground as would provide a 
suitable site for the latrines. Under the 
circumstances, however, I am constrained 
to hold that the requirements of the notice 
were not under the circumstances reason- 
able and I reverse the conviction and 
sentence and direct that the fine and costs 
be refunded to petitioner. 


Oonviction reversed. 


CALOUTTA HIGH COURT. 
ORIMINAL Appear No, 288 of 1913. 
July 28, 1913. 

Present: —Justies Sir Ashutosh Mookerjee, 

Kr., and Mr. Justice Beachcroft. 
NAFAR SHEIKH—Acoossep—ApprenLant 
versus 
EM PEROR—RESPONDENT, 


Oriminal appeal—Restrictive order for admission, 
whether,valid—Criminal Procedure Code (Act F of 
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1898), s. 422—Ocaths Act (X of 1873), s. 18—Huidence 
Act (T of 1872), s. 118— Child of tender years—Capa- 
city to understand—Testing of capacity by preliminary 
examination by Judge—Jury, function of. 

A restrictive order for admission of a criminal 
appeal isnot contemplated by section 422 of the 
Criminal Procedure Code and must be deemed ultra 
vires. 

Therefore, where a criminal appeal was admitted 
for consideration of the sentence only: 

Held, that the whole appeal should be heard and 
that the appellant could not be restricted to any 
selected ground out of those specified in his petition. 

A great divergence of judicial opinion exists on the 
question, whether section 13 0f the Oaths Act, 1878, 
applies to cases where the omission to take oath or 
affirmation is the result of the deliberate act of the 
Court or of the witness. 

By section 118 of the Evidence Act, the Legislature 
has not prescribed an inflexible rule of universal 
application to the effect that before a child of tender 
years is questioned, the Court must by preliminary 
examination test his capacity to understand and to 
give rational answers, and must form an opinion as 
to the competency of the witness before the actual 
examination commences. 

The mere circumstance, therefore, that a Sessions 
Judge did not interrogate the witnesses of tender years 
before their examination began witha view to test 
their capacity, does not invalidate the trial. 

The question of the capacity of a witness to testify 
isa question for the Judge himself to decide and not 
for the Jury, althongh after he has decided in favour 
of the competency of a witness, itis for the Jury to 
determine the amount of credit to be given to the 

’ statements made by such witness. 
Queen v. Hosseinee, 8 W. R. Or. 60, relied upon. 


Babu Debendra Nath Bagchi, forthe Ap- 
pellant. 
Mr. Bagram, for the Crown. 


` JUDGMENT. 


Mooxersez, J.—The appellant, Nafar Sheikh, 
has been convicted of an offence under section 
376, read with section 511 of the Indian Penal 
Code, and sentenced to rigorous imprisonment 
for five years. The Jury unanimously found 
him guilty but recommended a light sentence 
onthe ground that he is a young man and 
has gota young wife. The Sessions Judge 
accepted the verdict of the Jury but did not 
give effect to their recommendation for a light 


sentence, The appeal to this Court was in 
the first instance admitted by Harington 
and Coxe, JJ., for consideration of the 


sentence only in view of the representation of 
the Jury. The appeal thus admitted came 
to be heard by the Chief Justice and Sharf- 
ud-din, J., who held that in view of the provi- 
sions of section 422 of the Criminal Procedure 
Code, 1892, the appeal cotid not be admitted 
ọn a limited ground and direeted the scope 
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of the order of admission to be enlarged. As 
the direction thus given was not formally 
recorded, it is desirable to draw attention to 
the terms of sections 421 and 422 of the Cri- 
minal Procedure Code. Snb-section 1 of 
section 421 lays down that on receiving the 
petition of appeal accompanied by a copy of 
the judgment or order appealed against or 
a copy of the heads of the charge in cases 
tried by a Jury under section 419 or section 
420, the Appellate Court shall peruse the 
same and if it considers that there is no 
sufficient ground for interfering it may dismiss 
the appeal summarily. Section 422 then 
provides that if the Appellate Court does not 
dismiss the appeal summarily it shall cause 
notice tobe given tothe appellant or his 
Pleader and to such officer as the Local 
Government may appoint in this behalf 
of the time and place at which such appeal 
will be beard and sball, on the application 
of such officer, furnish him with a copy 
of the grounds of appeal. It is plain that 
the appeal which has thus to be heard 
is the whole appeal; consequently, all 
the grounds taken in the petition of appeal 
are open for. consideration at the final 
hearing and the appellant cannot be restrict- 
ed to any selected ground out of those 
specified in his petition. A restrictive order 
for admission is clearly.not contemplated by 
section 422 and must be deemed ultra vires. 
This view is strengthened by a consideration 
of the terms of section 423, It is worthy 
of note that a similar view has been taken 
by this Court with regard to appeals under 
the Civil Procedure Code. Lakh Narain v. 
Sri Ram Chandra (1). Fresh notice of the 
appeal has been given to the Crown and the 
appeal has been argued before us on behalf 
of the accused and the Crown. 

The verdict of the Jury has been assailed 
on behalf of the appellant as erroneous by 
reason of three circumstances, namely, first, 
that the Sessions Judge allowed to be 
placed before the Jury the evidence of three 


-persons who had not made an affirmation as 


réquired by section 6 of the Indian Oaths 
Act, 1873; secondly, that the Sessions Judge 
has not considered whether these three per- 
sons were by reason of their tender years 
prevented from understanding the questions 


(1) 11 Ind. Cag. 212; 14 0. L. J.146;15 C, W. N. 
921, 
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put to them or from giving rational answers 
to those questions within: the meaning of 
section 118 of the Indian Evidence Act, 1872, 
and thirdly, that the Sessions Judge has 


failed to call the attention of the Jury to. 


material portions of evidence. 


In support of the first ground, reliance 
has been placed upon sections 5 and 6 of the 
Indian Oaths Act. Sestion 5 provides 
that oaths or affirmations shall be made by 
all witnesses, that is to say, all persons 
who may lawfully be examined or give or be 
required to give evidence by or before any 
Court or by person having by law or consent 
of parties authority to examine such per- 
sons or to receive evidence. Section 6 

- provides that where the witness is a Hindu 
or Muhammadan, he shall instead of making 
an oath make an affirmation, In the case 
before us, the complainant Zobeda, a girl 
six years old and two other girls, Haliman 
and Moula, each four years old, were 
examined, though they did not make an 
affirmation. In fact, the Sessions Judge de- 
liberately did not give them an opportunity 
to make an affirmation. The Judge appears 


to have assumed, without investigation, that- 


tke children were of so tender an age that 
they could not appreciate the value and signifi- 
cance of an affirmation. It is plain that the 
Judge should not have adopted this course. 
As was laid downin the case of R. v. Braster(2), 
an infant, even though under theage of seven 
years, may be sworn in a criminal prosecu- 
tion, provided such infant appears, on strict 
examination by the Court, to possess a 
sufficient knowledge of the nature and con- 
sequences of an oath; in other words, a Court 
has to ascertain from the answers to 
questions propounded to such a witness, 
whether he appreciates the danger and 
impiety of falsehood. The course pursued 
by the Sessions Judge has led to the result 
that these witnesses were examined in 
contravention of the provisions of section 6 
of the Indian Oaths Act. On behalf of 
the Crown, however, it was suggested that 
the irregularity in the proceeding, if any, 
may be shown, if necessary, to have been 
cured by the provisions of section 13 of the 
Indian Oaths Act. Section 13 lays down 
that no omission to make any affirmation 
shall invalidate any proceeding or render 


(2) (1779) 1 Leach O. 0. 199; 1 Eaşt P, O. 442, 
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inadmissible any evidence whatever in or 
in respect of which such omission took place. 
In support of this view, reliance has been 
placed upon the decision of a majority of the 
Full Bench in Queen v. Sewa Bhogta (3). 
On behalf of the appellant this position has 
been controverted and it has been argued that 
where there is an omission by a witness to 
take an gath or to make an affirmation by 
reason of the deliberate act of the Conrt, 
section 13 is of no assistance. “The question 
raised is by no means free from difficulty as 
is amply indicated by the divergence of 
judicial opinion on the subject. In this 
Court judicial opinion has not been uniform, 
as appears į om an examination of the deci- 
sions in Q een v. Itwarya (4); Queen 
v. Anunto | huckerbutty (5) and Queen v. 
Sewa Bhogta (8). It is further worthy of 
note that in the case cf Nundo Lal Bose 
v. Néstarinee Dassi (6) when it was argued 
on the authority of some of the decisions 
just mentioned that section 18 of the Indian 
Oaths Act applied to cases where the 
omission to take the oath or affirmation 
was the result of the deliberate act 
of the Oourt or of the witness, Sir 
Francis Maclean, ©. J., with the concurrence 
of Mr. Justice Macpherson and Mr. Justice 
Hill, described the contention as at once novel 
and startling. There has been a similar 
divergence of judicial opinion in the other 
High Oourts as is indicated by the cases of 
Queen-Eimpress v. Maru (7) Queen-Hmpress v. 
Lat Sahat (8); Queen-Hmpress v. Shava (9); 
and Queen-Hmpress v. Viraperumal (10). In 
view of this divergence of judicial opinion and 
of the course we propose to take with regard 
to the second ground urged by the appellant, 
I reserve my opinion upon the difficult ques- 
tion of the true scope and effect of section 13 
of the Indian Oaths Act. 

In support of the second ground, it has 
been contended that the record makes it 
reasonably clear that the Sessions Judge has 
not considered whether the three girls men- 
tioned were by reason of their tender years 
prevented from understanding the ques.ious 


(3) 14 B. L. R. (F. B.) 294; 23 W. R. Cr. 12, 
(4) 14 B. L. R. 54; 22 W. R. Cr. 14, 

(5) 14 B. D. R. 295 note; 22 W. R. Or. 1. 

(6) 27 C. 428 at p. 440; 4 C. W. N; 169. 

(7) 10 A. 207; A. W. N. (1888) 86. 

(8) 11 A. 183; A. W. N. (1889) 65. 


(9) 16 B. 359. 
(10) 16 M 103; 1 Weir 822. 
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pot to them or from giving rational an- 
swers to those questions. It has further 
been argued that under section 118 of 
the Indian Evidence Act, he was bound to 
ascertain before these children of tender 
years were examined as witnesses whether 
they had capacity to understand and to give 
rational answers. Reliance has been placed 
upon the decision in Fakir v. 
(11) which, it has been urged, is an authority 
for the proposition that it is obligatory upon 
` a Judge to test the capacity of a witness of 
tender years by appropriate questions and to 
form his opinion as to the competency of such 
a witness before the actual examination com- 
mences. It may be conceded that there are 
expressions in the judgment in the case men- 
tioned which tend to support this broad state- 
ment, but, in my opinion, the proposition thus 
widely formulated is not justified by the 
terms of section 118 of the Indian Evidence 
Act. That section lays down that all persons 
shall be competent to testify unless the Court 
considers that they are prevented from under- 
standing the question putto them or from 
giving rational answers to those questions by 
tender years. The Legislature has not pres- 
cribed an inflexible rule of universal: applica- 
tion to the effect that before a-child of tender 
years is questioned, the Court must by a pre- 
liminary examination test his capacity tounder- 
stand and to give rational answers and must 
form an opinion as to the competency of 
the witness before the actual examination 


commences, In fact the case of Reg. 
v. Whitehead (12) shows that the incom- 
petency of a witness may very well 


appear in the course of his examination- 
in-chief and that the evidence of a witness 
so found to be incompetent may at that 
stagé be withdrawn from the Jury. The 
true rule on the subject is concisely stated 
by Brewer, J., in Wheeler v. United States 
(13) in these terms: “The decision of thig 
question (whether the child witness has 
sufficient intelligence) rests primarily with 
the trial Judge, who sees the proposed witness, 
notices his manner, his apparent possession 
or lack of intelligence, and may resort to 
any examination which will tend to disclose 
hia capacity and intelligence as well ag 


(11) 11 C. W. N. 5l; 4 Or. L. J. 412, 

(12) L R. 10. 0. R. 33; ?5 L. J. M. O. 186; 14 L, T. 
489; 14 U. R. 677; 10 Cox. O. C. 234. 

(13) 169 P. S. 523; 40 Law. Ed. 244, 
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his understanding of the obligations of an 
oath, As many of these matters cannot 
be photographed into the record, the decision 
of the trial Judge will not be disturbed 
on review unless from that which is preserved 
it is clear that it was erroneous.” The 
mere circumstance that the Sessions Judge 
did not interrogate the witnesses before 
their examination began with a view to 
test their capacity does not, in the view 
I take of the true effect of section 118 
of the Indian. Evidence Act, invalidate the 
trial, But in the present case there are 
circumstances which, in my opinion, rendered 
it plainly desirable that such a course 
should have been pursued. In the firat 
place, with regard tothe girl Moula, the 
Committing Magistrate had recorded the 
note that she was too young to make any 
rational statement and on this ground he did 
not receive her testimony. In the second 
place as regards the girl Zobeda, the Com. 
mitting Magistrate had recorded the note 
that “she can hardly give rational answers 
to questions put to her.” It further appears 
from the record that on the first day that 
Zobeda was examined before the Magistrate, 
she could not answer the questions pub to 
her though on the day following she gave 
full answers. In the third place, as regards 
all the three girls Huliman,- Moula and 
Zobeda, the Sessions Judge deliberately 
omitted to follow the procedure prescribed 
by section 6 of the Indian Oaths Act; from 
this circumstance the accused has invited 
us to draw the inference thal in the opinion 
of the Judge the children were of too 
tender an age to be able to appreciate 
the distinction between the truth and false- 
hood and the significance of an affirmation. 
The record of the Sessions Judge as already 
stated does not throw any lighton these 
points and there is nothing to show that 
his attention was drawn to the remarks 
made by the Committing Magistrate or that 
the provisions of section 118 of the Indian 
Evidence Act were present to his mind. 
Under these circumstances, Iam of opinion 
that it would not be safe to affirm the 
conviction. I am not unmindfal that the 
Sessions Judge did invite the attention of 
the Jury tothe circumstance that the girls 
had not made an affirmation; this observation 
was, however, made not with a view to 
exclude their testimony bat with a view 
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to make the Jury consider the question of 
the weight to be attached to their evidence, 
The question of the capacity of the witness 
to testify is a question for the Judge 
himself to decide and not for the Jury 
although after he has decided in favour 
of the competency of a witness, it is for 
the Jury to determine the amount of credit 


to be given to the statements made 
by such witness, Queen v. Hossernee 
(14). The second ground urged by the 


appellant must, consequently, prevail. In 
this view, it is unnecessary to consider 
the third ground in detail though I must 
state that I was not impressed by it. 

The result is that this appeal is allowed, 
the conviction and sentence set aside and 
the case remitted to the Sessions Judge 
to be re-tried in accordance with law. The 
three girla mentioned must be examined 
in conformity with the provisions of section 
6 of the Indian Oaths Act ard section 118 
of the Indian Evidence Act. It may be 
usefully added that children of six or even 
five years of age have been allowed to 
testify upon the Ocurt being satisfied as 
to their capacity to give rational testimony. 
Rew. v Holmes (15), Rex. v. Perkins (16) 
and Rea. v. Brasier (2). 

Beacucrort, J.—I agree that the cònvic- 
tion should be set aside and a re-trial ordered 
on the ground that it is not clear that 
some of the evidence and that the most 
important evidence was admissible. The 
remarks of the Magistrate regarding the 
children Moula and Zobeda raise a doubt 
as to their competency ‘to testify and as 
the learned Judge does not appear to have 
considered the question from the point of 
view of section 118 of the Evidence Act, the 
conviction has been based on evidence the 
admissibility of which is doubtful. 

I respectfully dissent from the dictum in 
Fakir v. Emperor (11) that the Judge must 
form his opinion as to the competency of a 
witness before his actual examination com- 
~ mences. In many cases it may be desirable 
to take that. course but to lay it down as a 
positive rule of law is to read words into 
section 118 of the Evidence Act which are not 
there. 


(14) 8 W. R. Cr. 60. 


(15) 2 F. & F. 788. 
(16) 2 Moody O. O. 188; 9 Cr. & P. 395. 
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In my opinion, the question whether a 
witness understands the nature and obliga- 
tions of an oath or affirmation is foreign to 
the question of competency to testify. 
Intellectual capacity is the only test. But 
the Judge was bound under the provision of 
the Oaths Act to have an affirmation made 
by the witnesses. The effect of the omission 
in this instance it is unnecessary to discuss. 

A In regard to the arguments as to misdirec- 
tion, I desire to refer to only one point. It 
was argued that the Sessions Judge in his 
charge to the Jury had not pointed out to 
them that the medical evidence was consis- 
tent with a case of attempted rape and, 
therefore, contradicted the evidence of the 
girl. This reading of the medical evidence 
depends on the view that vaginal penetration 
is necessary to complete the offence of rape. 
The extent of penetration required has nob 
been defined in the Indian Penal Code but 
it is open to argument whether vulval pene- 
tration, with which the medical evidence is 
consistent, is not sufficient to establish rape and 
whether the accused ought not in this case 
to have been committed on a charge of 
the completed offence and not on a charge of 
attempt only. I express no opinion on this 
point for it was not argued before us. 


Appeal allowed; Oase remanded. 


LOWER-BURMA CHIEF COURT. 
CRIMINAL Revision No. 186A or 1913. 
May 15, 19138. 

Present:—Mr. Justice Twomey. 
EMPEROR— Prosecutor 
versus 
NGA KYA W—<Accousep. 

Excise Act (XI of 1896), s. 45—Liquor —Country 
fermented liquor—Seinbat—Seinye—Preparation and 
attempt, 

An accused found in possession of three viss ‘of 
Seinbat, which is not country fermented liquor, in- 
tended for the manufacture of Seinye, which is a kind 
of country fermented liquor, cannot be ponishe:l 
under section 45 of the Excise Act for the mere in- 
tention of manufacturing fermented liquor, Nor can he 
be punished for an attempt to manufacture as his act 
has not proceeded beyond the stage of mero prepara- 
tion. 

Revision from the order of the (2nd class) 


- Ist Additional Magistrate of Zigon, dated 


746 


INDIAN OASES. 


{1913 


BENODE LAL GHOSH Y, CORPORATION OF CALCUTTA. 


the 6th day of January 1913, passed in 
Criminal Regular Trial No. 14 of 1913, 
under section 45, Excise Act. 

ORDER'’—The accused admitted posses- 
sion of three viss of Seinbat and that he in- 
tended it for the manufacture of Seinye which 
is a kind of country fermented liquor. Bui 
Seinbat is not country fermented liquor and 
the mere intention to commit the offence of 
manufacturing country fermented liquor is 
not punishable. Nor could the accused be 
convicted of an attempt to manufacture since 
he had not yet proceeded beyond the stage 
of mere preparation. 

The conviction under section 45, Excise 
Act, is set aside and the fine paid by Nga 
Kyaw be refunded to him. 


Oonviction set aside. 


OALCUTTA HIGH COURT. 
Crriminat Revision Petitioy No. 713 or 1913. 
June 16, 1913. 

Present:—Mr, Justice Imam and Mr. Justice 
Chapman. 

BENODE LAL GHOSH—Acocussmp -- 
PETITIONER 
téersus 
Tse CORPORATION or CALCUTTA—~ 


CompLatnant—Opvrosite Party. 

Calcutta Municipal Act (LIT B. C. of 1899), se. 3 sub- 
s. (30), 408, 575, 622, sub-s. (3), 645 —Owner—Lessee— 
Occupier—Property leased in actual occupation of 
lessee’s tenants —Proceeding by owner for facilities to 
effect improvement— Obstruction by lessee—Owner’s lia- 
bility, if discharged. 

Tha petitioner was sentenced under section 575, 
read with section 408 of the Calcutta Municipal Act, 
for repeated failure to comply with a notice served 
upon him requiring him to make improvements upon 
certain property which he owns in Caloutta. 

The petitioner had, before the service of the notice, 
leased the property which was, consequently, in the 
possession of the lessee and his tenants. The peti- 
tioner had instituted a proceeding against the lessee 
under section 622 of the Act and had obtained an 
order from the Chief Judge of the Calentta Small 
Cause Court requiring the lessee to give him reason- 
able facilities to carry out the improvements required 
of him, but his contractors had been obstructed by 
the tenants of the lessee; ; 


Held, that the word “occupier” in section 622 of the 
Act did not mean only the person in actual ocoupa- 
tion; that the lessee was an occupier within the defini- 
tion of the word in sub-section (80) of section 3 of the 
Act; that the case under section 622 was, consequently, 
rightly brought against the lessee aud that so long as 
the lessee refused to provide reasonable facilities, the 
petitioner was disuharged from liability ander section 
622, sub-section (3°. 

Rule against the order of the Municipal 
Magistrate of Calcutta, dated. April 10th, 
1913. 


Babu Manmotha Nath Mukherji, for the 
Petitioner. 


Babu Debendra Ohandra Mullik, for the 
Opposite Party, 


JUDGMENT.—The petitioner was, sentenc- 
ed under section 575, read with section 408 of 
the Caleutta Municipal Act, to a fine for 
repeated failure to comply with a notise 
served upon him under section 408, requiring 
him to make improvements upon certain 
property which he owns in the city of 
Calcutta. It appears that the petitioner had 
before the service of the notice based the 
property upon a long lease. His reply to the 
ease against him was that he bad not beeu 
able to execute the improvements owing to 
the property being in possession of the lessee 
and of certain tenants under the lessee. The 
petitioner had instituted a proceeding against 
the lessee under section 622 of the Act and 
had obtained an order from the Chief Judga 
of the Calcutta Small Cause Court requiring 
the lessee to give him reasonable facilities to 
earry out the improvements required of 
him. Thereafter, the petitioner's contractor 
had made an attempt to carry out the im- 
provements but hed been obstructed by the 
tenants of the lessee. The petitioner’s de~ 
fence was that under the provisions of sub- 
section (3) of section 622, he was discharged 
from his obligation during the continuance 
of the refusal of the lessee to give him 
reasonable faciltties to carry out the im- 
provements. 


We are of opinion that the petitioner’s con- 
tention must prevail. It has been argued 
on behalf of the Municipality that the peti- 
tioner should have brought his case under 
section 622, not against the lessee, but 
against the tenants actually residing on the 
land. The contention is that the word ‘‘ocen- 
pier” in section 622 means only the person 
in actual occupation, This interpretation 
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contended for cannot be: accepted. The 
lessee, -in his relations with the petitioner 
who is the owner of the property, is an 
occupier within the definition of the word 
“occupier” in sub-section (30) of section 3 of 
the Act. This is made clearer still by reference 
to section 645 which speaks of gradation of 
occupiers. We are of opinion, therefore, that 
the case under section 622 was rightly 
brought against the lessee and that so long 
as the lessee refuses to provide reasonable 
facilities, the petitioner is discharged. 

The lessee can himself proceed against the 
tenants under section 622, in the event of 
that proving refractory. In the event of 
the lessee failing to perform bis part in the 
matter, he can be proceeded against under 
sections 574 and 575. 

The Rule is made absolute, the conviction 
and sentence are set aside. 

l Rule made absolute. 


ALLAHABAD HIGH COURT. 
Criminar Revision Appricaron No. 410 
or 1913. 

June 5, 1918. . 
Present:—Mr. Justice Ryves. 
SHAHZAD AND orners—APPLICANTS 
Versus 
EMPEROR—Opposire PARTY. 

Commitment to Sessions—Magistrate, power of— 
Magistrate’s belief that case is not fit for commitment— 
. Discharge of accused, 

The accused were sent up for trial for having com- 
mitted offences under sections 366 and 376, Indian 
Penal Code. The Sub-Divisional Magistrate inquired 
into the offences and recorded evidence of the prose- 
oution witnesses at great length. He, however, dis- 
charged the accused on the ground that there were 
insufficient grounds for committing them to the 
Sessions: f i 

Held, that the Magistrate was right in so discharg- 
ing the accused. 

Fatu v. Fatu, 26 A. 564;1 A.L. J. 292; 1 Or, L. J. 
519; A. W. N. (1904) 125, referred to. 

The mere fact that there is evidence which, if be- 
lived, would justify a conviction, does not compel the 
Magistrate to commit the case to the Sessions. ` 

Application against the order of the Dis- 
- trict Magistrate of Banda. 

Mr. Satya Ohander Mu'eriz, for the Ap- 
plicants. 
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The Assistant Government Aduceate, for the 
Crown. 

JUDGMENT.—Six persons were sent up 
by the Police under section 147/366, Indian 
Penal Code, and two of them under section 
376, Indian Penal Code. The inquiry was 
held by the Sub-Divisional Officer of Karvi 
who recorded the evidence of the pro- 
secution witnesses and their cross examina- 
tion at great length. Although the charges 
under sections 366 and 376, Indian Penal 
Code, are triable exclusively by the Court 
of Session, he discharged the accused on 
the ground that there were insufficient 
grounds for committing the accused. On 
revision, the learned District Magistrate, 
without going into the evidence, came to 
the conclusion that simply because there 
was evidence which, if believed, would 
justify a conviction, the Magistrate had 
no option but to commit the case to the 
Sessions. The caseof Fattu v. Fattu (1) 
shows thatit is impossible to lay down 
any hard and fast line or rule according 
to which a Magistrate must or must not 
commit, J have gone through the evidence 
in tbis case and I do not think that the 
accused should be committed to the Sessions. 
I, therefore, allow this application and 
confirm the order of discharge. The bail- 
bonds are discharged. 


Application allowed, 
(1) 26 A. 564; 1 À. L, J. 292; 1 Or. L. J. 510; A. W. 
N. (1904) 125. 


BOMBAY HIGH COURT. 
Oriyat Revision Aepiioation No, 457 
or 1912. . 
April 2, 1913. 
Present:—Mr. Justica Batchelor and 
Mr. Justice Heaton. 
APAYA TATOBA MUNDHE—Appricane 

versus 


EMPEROR—Responpant 
Penal Code (Act XLV of 1860), ss. 182, 211, dis- 
tinction between—Institution of criminal proceedings 
before Magistrate—False charge. 
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Section 182 of the Penal Code is to be interpreted 

not in isolation but in association with section 211, 
- Where the information conveyed to the Police 
amounts to the false institution of criminal proceed- 
ings against a defined person, or amounts to the 
falsely charging of a defined person, with an offence as 
“offence” is defined in the Penal Code, then the per- 
son giving such information has committed an offence 
under section 211. In such a case, section 211 is, and 
section 182 is not, the appropriate section under 
which to frame the charge. 

Section 182, when read with section 211, must be 
understood as referring to cases where the information 
given to the public servant falls short of amounting 
to the institution of criminal proceedings against a 
defined person and falls short of amounting to the 
false charging of a defined person with an offence 
as defined in the Penal Code. 

Per Heaton, J—-Where a matter does fairly come 
under section 211 and where a sanction is needed in 
order that the prosecution may proceed under that 
section, to proceed without any Magisterial sanction 
under section 182 is to evade the salutary provisions 
of law. 

Criminal application for revision from 
conviction and sentence recorded by the 
first class Magistrate at Chikodi. 

Mr. Weldon (with him Mr. O. A. Rele), 
for the Applicant. 

Mr. G. S. Rao, Government Pleader, for 
the Crown. 


JUDGMENT. 


BATCHELOR, J.—This is an application in 
revision andthe facts which underlie it 
are these. The present applicant brought 
before the Police a charge of theft against 
one Khanya, alleging that this Khanya 
had stolen asheep and a goat belongiug 
to the applicant. Khanya was sent for 
trial before a Magistrate but the Magis- 
trate discharged him, holding that the 
evidence was insufficient to support the 
conviction. When, however, an application 
was made to that Magistrate that the 
present applicant should compensate Khanya 
for having made a frivolous or vexatious 
charge against him, the Magistrate declined 
to accede to this application, holding that 
there was nothing to satisfy him that the 
applicant’s complaint, even though he had 
failed to substantiate it by evidence, was 
made mala fide or was frivolous or vexa- 
tious. 

Subsequently, proceedings were taken 
against the present applicant and he has 
now been convicted under section 182 of 
the Penal Code. 

The first point taken by -the learned 
Counsel on his behalf is that, by virtue 
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of the ruling of Hmpress v. Arjun (1), 
the charge against the present applicant. 
should have been under section 211, and 
did not properly lie under section 182. 
The distinction is important, because sec- 
tion 211 requires magisterial sanction. No 
such sanction has been received for the 
prosecution, and it is fairly obvious on 
the facts that no such sanction would 
have been given if it had been sought. 
It appears to me that Mr. Weldon is 
right in his contention that, assuming the 
state of facts tpon which the prosecution 
relied, the charge tobe preferred against 
the applicant should have been under sec- 
tion 211 and not under section 182. 


It ia true, as the learned Government 
Pleader pointed out, that the mere words 
of section 182, if they stood alone, are 
wide enough to cover the case where the 
information conveyed to a Polico Officer 
amounts to a direct charge of an offence 
as offence” is defined in the Penal Code; 
but section 182, it seems to me, is to be 
interpreted not in isolation but in associa- 
tion with section 211, and if the wording 
of the -two’ sections is contrasted, the 
different circumstances provided for by 
both seem to me to be fairly easy of 
ascertainment. It appears to me that 
where the information conveyed to the 
Police amounts to the institution of criminal 
proceedings against a defined person, or 
amounts to the falsely charging of a 
defined person, with an offence as “offence’’ 
is defined in the Penal Code, then the 
persou giving such information has com- 
mitted an offence punishable under section 
211. In such a case, section 211 is, and 
section 182 is not, the appropriate section 
under which to frame the charge. If that 
is the true distinstion, then admittedly 
the act imputed to the applicant here was 
properly indictable under section 211, and, 
if that ba so, then I must hold that the 
act was not properly chargeable under sec- 
tion 182, because, in my opinion, section 
182, when read with section 211, must be 
understood as referring to cases where the 
information given to the public servant 
falls short of amounting to the institution 
of criminal proceedings against a defined 
person and falls short of amounting to 


(1) 7 B. 184. 
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the false 
with an offence as defined 
Code. 


charging of a defined person 
in the Penal 
The distinction is substantial because 
the Courts sanction is required for a 
prosecution under section 211. In my 
judgment, such a sanction was, for the 
reasous stated, required here; but none was 
either obtained or sought. It was not, 
I think, competent to the Police to evada 
the necessity of Magisterial sanction under 
section 211 by falling back upon _ section 
1&2, because in my view a charge under 
section 182 was inappropriate to the facts 
upon which the prosecution was based. 
As to the merits, the record discloses 
ample ground for believing that the ap- 
plicant’s accusation was made in all honesty 
and good faith, 

1 would, therefore, make the Rule 
absolute and reverse the conviction and 
sentence, 

Heaton, J.—I agree that in this case the 
Rule ought to be made absolute, as my 
learned colleague has said, because the 
merits of the case point in that direction; 
but I also think that there has been a 
‘very serious mistake in the method in 
which this case has been instituted. I do 
not wish to be understood as meaning that 
it is not in any case open to a 
Magistrate to frame a charge under section 
182, even though the matter would also 
come under section 211. But I do say 
this that where the matter does fairly come 
under section 211 and where a sanction 
jis needed, in order that the pro- 
secution may proceed under that section, 
to proceed without any Magisterial sanc- 
tion under section 182 is to evade the 
salutary provisions of the law. I think 
that evasion has taken place in this case. 
Therefore, even if the merits were the 
other way, I should say the conviction 
ought to be set aside and that at most 
the prosecution could only go’ on if the 
Magistrate’s sanction were obtained. But 
having regard to the merits as they 
appear to us, I donot think any further 
proceedings ought to be taken in this 
case, 

Rule made absolute, 
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ALLAHABAD HIGH COURT. 
ORIMINAL Revision Aperication No. 430 
or 1913. 
June 26, 1913. 
Present:— Justice Sir George Knox, Kr. 
RAM PERSHAD— APPLICANT 
versus 
MOTI AND oraeRs—Opprosite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 202, 
208, 204—Complaint—Inquiry by Polce  officer— 
Magistrate precluded jrom making inquiry himself, 
_ When a Magistrate has once acted under section 
202 and ordered an investigation by aperson other 
than himself, he is precluded from following up the 
latter’s local investigation by an inquiry in the ab- 
sence of the accused. 
Magistrate’s duties and powers laid down. 
Criminal revision against an order of the 


Sessions Judge of Cawnpore. 


JUDGMENT.—The case before me was 
called up by this Court in exercise of its 
powers under section 439 of the Code of 
Criminal Procedure. One Ram Pershad in- 
stituted a complaint against six persons onthe 
7th March 1918. The complainant was ex- 
amined and immediately upon his examination 
same an order by thelearned Magistrate direct- 
ing an inquiry by the Police. This order ap- 
pears to have been made under section 202 of 
the Code of Criminal Procedure. It is, how- 
ever,a wrong order. The law intends that 
upon the examination of a complainant, the 
Magistrate, who had examined the complainant, 
shall exercise his judgment as to how far the 
complaint appears to be a true complaint 
or the reverse. Ifthe Magistrate considers 
that the complaint is entitled to considera- 
tion, it is his duty then and there to proceed 
under section 204 of the Code of Criminal 
Procedure. In other words, the Magistrate 
starts upon the right and healthy presump- 
tion’ that a person who has taken the trouble 
to come to Court and to take the further 
step of instituting a complaint, is acting 
upon knowledge or information which he 
believes to be true. To start with the 
presumption that a complaint is false is not 
a sound method of procedure. Hence it is 
that when a Magistrate is not satisfied as to 
the truth of a complaint that the law re. 
quires him to record his reasons for not 
being so satisfied, Large powers are given 
in section 203 of the Code to a Magistrate to 
dismiss a complaint without issuing a process 
at all against the accused person. But, as ig 
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pointed out in the case of Baidya Nath Singh 
v. Muspratt .(1) certain conditions are laid 
down and these conditions must be strictly 
fulfilled in making an order under section 203. 
A Magistrate who is not satisfied as to the 
truth of a complaint, can either (1), inquire 
into the case himself or (2) direct a previous 
local investigation to be made by a publie 
officer or (8) direct a similar local investiga- 
tion by a Police officer or (4) a previous local 
investigation by snch other person not being 
a Magistrate or Public officer for the purpose 
of ascertaining the truth or falsehood of the 
complaint. When the report somes back 
from the officer so selected, the Magis- 
trate may dismiss the complaint but not 
until he has examined the complainant and 
considered the result of the investigation. 
In such case, he is bound again to briefly 
record his reasons for dismissing the com- 
plaint. The Code does not appear to con- 
template that after a local investigation is 
made, the Magistrate should inquire into 
the case himself. The truth or falsehood of 
the complaint has, so to speak, gone through 
two sieves. It has been sifted by the Magis- 
trate. It has been sifted by the officer 
selected to make the previous local inves- 
tigation. If, as in the present case, the com- 
plainant protests against the investigation 
made by the officer selected, it is better that 
process should issue for compelling the at- 
tendance of the person complained against 
and, that the evidence adduced by the com- 
plainant be heard in his presence. For, 
should the complaint after these proceedings 


appear tobe vexatious, frivolous or false,’ 


action can be taken against the complainant 
and in most cases should be taken. For the 
Magistrate to hold an inquiry after a local 
investigation will most probably lead to the 
manufacture of evidence and in any case it 
will cause much inconvenience and annoyance 
to witnesses, who will have to leave their 
avocations and attend the Police officer and 
the Court three times over. This is a point 
often overlooked. In the present case, there 
had been a previous local investigation and 
after examining the complainant and consider- 
jng the report, the learned Magistrate says 
that it is quite clear that this is a false case 
and he, therefore, dismisses it. The learned 
Sessions Judge came to the conclusion that a 


(1) 14 0. 141 at p. 144. 
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Sub-Iinspector, who does not appear to be a 
party to the case, desires to institute proceed- 
ings under section 176 and also under section 
211 or 182 of the Indian Penal Oode. This 
being so the learned Sessions Judge was 
right in holding that the complainant should 
be allowed the opportunity, to which he is 
entitled, to prosecute his own case. The 
only part of his order to which exception can 
be taken is that the accused be not sent.for. 
His order is somewhat ambiguous butb it is 
open to this meaning and I have little doubt 
that it will be so interpreted by the Magis- 
trate. The accused should be sent for and 
the complainant allowed to produce his wit- 
nesses in their presence. I hold that tbe 
Magistrate, when he has once acted under 
eection 202 and ordered an investigation by 
a person cther than himself, is precluded 
from following his local investigation up by 
an inquiry in the absence of the accused. He 
may dismiss the complaint as he didin the 
present case. The Sessions Judge may then, 
if he considers it expedient—and it was ex- 
pedient in the present case—direct the District 
Magistrate by himself or by any other Magis- 
trate subordinate to him to make farther 
inquiry into the complaint which has been 
dismissed under section 203. In such cir- 
cumstances, ib is best for all concerned that 
the inquiry should at once take the lines 
laid down in Chapter XVII of the Code. 
Let the learned Sessions Judge’s order be al- 
tered so far and let the rezord be returned. 
Order altered; Record returned. 





CALCUTTA HIGH COURT. 
Carman Reviston No. 370 or 1913. 
May 12, 1913. 

Present:—-Mr. Justice Imam and 
Mr. Justice Chapman. 

PURNA CHANDRA KUNDU ano OTHERS 
—AccusnD-—PETITIONERS 
versus 
EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 224—Hscaping 
from lawful custody—Accused arrested by private 
person—Accused made over to Chowkidar—Chowkidar, 
whether Police officer—Chowkidav’s custody, whether 
lawful— Criminal Procedure Code (Act V of 1893), 
s. 59. 

One A. was arrested by a private person 
within the terms of section 69 of the Criminal 
Procedure Code and made over toa chowkidar to be 
taken to the Police station. A, escaped from the 
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custody of the chowkidar with the aid of some uther 
persons: 

; Held, that the custody of the chowkidar was not 
awful, as he was not a Poliċe officer within the terms 
of section 59 of the Criminal Procedure Code, and 
that, therefore, the escape was no offence. 
Kalai v, Kalu Chowkidar, 27 ©. 366, 40. W. N. 252, 


followed, 

Babu Manmatha Nath Mukerji, for the 
Petitioners. 

JUDGMENT.—The first petitioner has 
been convicted under section 224, Indian Penal 
Code, for escaping from lawfal custody, name= 
ly, that of a chowkidar, and the other two 
have been convicted under section 224/109, 
Indian Penal Code, for aiding and abetting 
the first petitioner in so escaping. 

This Rule was issued on the ground that 
the custody of the chuwkidar was not lawful 
custody, 

It appears that the first petitioner was 
arrested by a private person within the terms 
of section 59, Criminal Procedure Code, and 
was made over to the chowkidar to be taken 
to the Police Station. This case is covered 
by the authority of Kalai v. Kalu Chowkidar 
(1), in which the question was decided that 
a chowkidar cannot be properly regarded 
as a Police officer within the terms of sec- 
tion 59, i 

This Rule must be made absolute. The 
conviction and sentences are set aside. 
The petitioners, if on bail, are discharged 
from their bail. If they are in Jail, they 
shall be forthwith released unless they are 
to be detained for some other reason. 

Rule made absolute. 

(1) 27 0. 866; 4 O. W, N. 252. 





. ALLAHABAD HIGH COURT. 
CRIMINAL Revision APPLIGATION No. 382 or 
1918. 

June 18, 1913. 
Present:—Mr. Justice Ryves. 
DAN PERSHAD— APPLICANT 
versus 
GANESH PANDEY— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
145—Jurisdiction—No dispute—Both parties jointly 
entitled to land. 
Before taking action under section 145 of the Cri- 
minal Procedure Code, the Magistrate must find 
` that he is satisfied that a dispute existed which was 
likely to cause a breach of the peace’ within his 
jurisdiction. 
Behari Lat v, Chhajju, A. W. N. (1907) 49; 2 A. L. 
J, 272;2 Cr. L. J, 222, referred to. É d 
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If the Magistrate does not state in his order that 
such a dispute exists, he has no jurisdiction to take 
action under section 145, 

When a Magistrate finds that both parties are joint- 
ly entitled to the land, he cannot hold that one of 
them is in possession to the exclusion of the other 
and so maintain that one party’s possession. 

Revision against the order of the Magis- 
trate of Azamgarh. 

Mr, Sital Prasad Ghose, for the Applicant, 

The Assistant Government Advocate, for the 
Opposite Party. 

JUDGMENT.—This is an application in 
revision against an order which purports 
to have been passed under section 145 of 
the Criminal Procedure Code by a Magistrate 
of the first class of Azamgarh, The facts 
are somewhat peculiar. The first party and 
the second party are both members of a 
joint family and the first party has instituted 
a suit for partition of a joint family 
property against the second party and this 
suit is now pending. An order was passed 
by the learned District Judge of Azamgarh, 
on the 23rd January 1913, to provide for the 
possession and control of the property pend- 
ing the decision of the case. The agent 
of the first party made an application to 
a Magistrate admitting that the land was 
joint and that the crops had been sowed 
with seed belonging to the joint family ; 
but he stated that in spite of this fact 
the second party wished to take separate 
possession of it. He said that there might 
be a disturbance of the peace and he asked 
the Magistrate to practically order the Police 
to have the crops harvested and to enforce 
the order of the District Judge already 
referred to. On this application, the Magis- 
trate took the statement of the petitioner 
and passed the order:— Let action be taken 
under section 145, Criminal Procedure Code,” 
He does not state in this order that he 
is satisfied that a dispute exists which is 
likely to cause a breach of the peace within 
his jurisdiction. As -held by this Court 
in Biharilal v. Ohhajjn. (1), a finding to 
this effect is a condition precedent to the 
Magistrate taking action under section 145 
and until he does so find, he has no jurisdic- 
tion to take ary action under the section. 
The same view was held in Jhabhav. Dal. 
chand (2), decided by Chamier, J., on April 


(1) A. W. N. (1907) 49; 2 A. D. J. 272; 2 Or. L J. 
222. 
(2) 14 Ind. Cas, 760; 13 Cr. L. J. 296. 
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13th, 1912. There is a further objection 
to this order, viz., that the Magistrate has 
himself found that the firat party and 
the second party are both jointly entitled 
to the land. He cannot, therefore, hold that 
one of them is in possession to the exclu- 
sion of the other and so maintain that 
one party’s possession. If a breach of the 
peace is likely, he can take action under 
section 107 of the Criminal Procedure Code. 
Lastly, a suit is pending between the parties 
and the Civil Court has passed orders for 
the control and management of the pro- 
perty pendente lite. I allow the application 
and set aside the order of the Magistrate, 

Application allowed. 


LOWER BURMA CHIEF COURT. 
Civit Revision No. 55 ‘or 1913, 
July 7, 1913. 

Present:—Mr. Justice Twomey. 
GAGGERO FRANOESCO— APPLICANT 
versus 
EMPEROR—Rasponpent. 

Revision—Criminal Procedure Code (Act V of 1898), 
3s. 439, 476—Order passed by Small Cause Court— 
Provincial Small Cause Courts Art (IX of 1887), 8. 25. 

An application to revise anorder, under section 476, 
Criminal Procedure Code, of the Judge of a 
Provincial Small Cause Court lies under section 25 of 
Act IX of 1887 and not under section 439 of the Gode 
of Criminal Procedure. The power of revision con- 
ferred by section 25 of the Provincial Small Cause 
Courts Act is much narrower than under the Code of 
Criminal Procedure. It is only when somesubstantial 
injustice has directly resulted from a material mis- 
application or misapprehension of law or from a 
material error of procedure that the High Court in- 
tervenes under section 25 of the Provincial Small 
Cause Courts Act. 

Mr. Harvey, for the Applicant. 

Mr. Gaunt, Assistant Government Advo- 
eate, for the Respondent. 

JOUDGMENT.—The Judge of the Small 
Cause Court, acting under section 476, Code 
of Criminal Procedure, has sent the appli- 
cant, Gaggero Francesco, to the District 
Magistrate to be tried under section 193, 
Indian Penal Code, for intentionally giving 
false evidence in a suit in that Court. Fran- 
cesco denied on oath that a certain receipt 
produced as an Exhibit in the suit was the 
receipt which had been granted to him by 
the defendant, and the learned Judge, on 
grounds which are stated in the order, 
regarded the denial as false. 

Francesco applies to the Ohief Court to 
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set aside the Judge’s order and I am asked to 
deal with the application as a matter for 
revision under section 439, Code of Criminal 
Procedure. There was for some time a 
conflict of Indian rulings on the question 
whether a High Court acting under section 
439 could deal with orders passed by Civil 
and Revenue Oourts under section 476. But 
there is now an overwhelming preponderance 
of authority* in support of the view that'sec- 
tion 439 is applicable only to the proceedings 
of Subordinate Criminal Courts, a view 
which has already been expressly adopted by 
this Court [per Irwin, J. in Ramzan ‘Ali v. O. 
C. Ohowdhry (1)]. By no stretch of language 
can the Small Oause Court be treated as a 
Subordinate Criminal Court even when it 
exercises powers under section 476 of the 
Oode of Criminal Procedure. 

It follows that the present application can 
be admitted only as an application under 
section 25, Provincial Small Cause Courts 
Act, 1887, and the powers of revision con- 
ferred by that section are much narrower 
than under the Code of Criminal Procedure. 
The general practice in Small Cause Court 
revision cases is to refrain from inter- 
ference unless some substantial injustice 
has directly resulted from a material 
misapplication or misapprehension of law 
or from a material error of procedure. See 
Myappa Ohetty v. Ohokalingam Ohetty (2). 

No material error of law or prosedure has 
been brought to notice in the present case. 
With reference to the first four paragraphs 
of the application, it appears to me that the 
statement alleged to be false is sufficiently 
described at the beginning of the Judge's 
order. Paragraphs 6 and 7 of the application 
contain the elements of a plausible defence to, 
the charge of perjury ; but itis not open to 
me under section 25, Provincial Small Cause 
Courts Act, to go into the merits of the case 
in the absence of any material error in law or 
procedure, 

The application is, therefore, dismissed. 


Application dismissed. 
(1) 4 L. B. R. 188; 7 Or, L. J. 89, 
(2) P, J. L. B. 61. 


*See In the matter of the Petition of Bhup Kumar, 26 
A. 249; A. W. N. (1904) 15; 1 Or. L. J. 73; Salig Ram 
v. Ramji Lal 28 A. 554, 3 A, Le J. 394; A. W. N. 
(1906) 103; 3 Or. L, J. 400; 1 M. L. T. 219, In re 
Chennanagoud, 26 M. 139, 2 Weir 196 and also Hur 
Prasad Das v. Emperor, 19 Ind. Cas. 197; 17 C. W. N. 
647; 17 O. L. J. 245; 14 Cr. L. J. 197; 40 0, 477.—Ed. 
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MADRAS HIGH COURT. 
Szeconp Cryin Appeats Nos. 1184 ro 1192, 
1194, 1195, 1197, 1198 anp 1200 

or 1910. 

November 12, 1912. 
Present:-—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 

Sri Rajah VENKATANARASIMHA 
APPA RAO BAHADUR ZEMINDAR, 
GARU (Dıep)—-PLAINTIFF— APPELLANT 
versus 
MUPPIDI SUBBA REDDI ano OTHERS 


— Derenpants— RESPONDENTS. 

Madras Estates Land Act (Mad. Act I of 1908), ss. 
8, 6—“Estate”—Àgraharam inam — Presumption— 
Melvaram —No evidence as to ownership of Kudiva- 
ram-—Ocaupancy rights—Acquisition by raiyat. 

The presumption with regard to an inam is that it 
consists only of the melvaram. 


Where there is no evidence to show that tae inam 
grant included the kudivaram or that the inamdar 
was himself the owner of the kudivaram at the time 
that the inam was granted, an agraharam village 
would be an estate within the definition of that ex- 


pression as contained in section 3 of the Estates Land. 


Act. 

In such a case, if the land is not old waste, the 
raiyats acquire occupancy rights under section 6 of 
the Act. : 

Second appeals from the decrees of the 
District Court of Kistna at Masulipatam, 
in A.S. Nos. 257 to 265, Nos. 267, 
268, 270, 271 and 273 of 1908, respestively, 
presented against those of the District 
Muosif of Gudivada, in O. S. Nos. 63, 65 
to 72, 74, 75, 77,78 and 80 of 1907 re- 
spectively. 


Dr. 8. Swaminathan, for the Appellants. 


Messrs, T, Prakasam and V. Ramadoss, for 
the Respondents. 


JUDGMENT. —The plaintiff is the pro- 
prietor of a share of an entire agraharam, 
The suits are to eject certain razyats of the 
village. The lower Appellate Court has 
found that the ratyats acquired occupancy 
rights under section 6 of the Estates 
Land Aot, even ifthey had none before. 
The plaintiff made no attempt to prove 
that any of the lands in question was his 
private land. The presumption with regard 
to an nam is that it consists only of the 
melvaram. The only evidence referred to 
rebut the presumption consists of two 
dumbalas DD, EE, but they do not show 
that the tnamdar was entitled to any thing 
more than the melvaram share of the pro~ 


INDIAN OASES. 


VENKATANARASIMHA APPA RAO v. MUPPIDI SUBBA REDDI, 


753 


KBIRODE CHANDRA GHOSH Y, JANKI DAB, 


duce. Annual dumbalas were often issued 
by zemindars to enable inamdars to recover 
the melvaram share of the produce, No 
attempt was made to prove any circumstances 
which would show that the inam grant in- 
cluded the kudivarm or that the inamdar was 
himself the owner of the kudivaram at 
the time that the nam was granted. A 
Brahmin ¢namdar is hardly likely to have 
been the cultivating raiyat. Exhibits DD 
and EE rather go to show that the 
melcaram had to be recovered from the 
ratyats in occupation through the ageney of 
the village officers. The village is, there- 
fore, an estate within the definition of that 
expression contained in section 3 of the 
Estates Land Act. Ib is not contended 
that any of the lands was old waste. The 
ratyats, therefore, acquired occupancy rights 
under section 6 of the Estates Land Act. 
It is unnecessary te consider whether they 
had such rights before. We dismiss the 
second appeals with costs. 
Appeals dismissed, 


CALCUTTA HIGH COURT. 
Seconp Civit Apreat No. 1808 or 1910. 
July 24, 1913. 

Present:-—Mr. Justice Coxe and Mr. Justice 


Ray. 
KHIRODE CHANDRA GHOSH— 
PratntizyF—APPELLANT 
versus 
JANKI DAS JANUP AND OTHERS -—- 


DEFENDANTS — RESPONDENTS. 

Estoppel—Ewecution of rent decree—Holding des. 
cribed as mokurari in sale proclamation—Landlord, 
whether competent to plead subsequently that holding is 
not mokurari—Hvidence Act (I of 1872), ss. 13, 115— 
Some of the landlords decree-holders— Whether estoppel 
affects landlords not parties to suit—Sale certificate, 
entry in, whether evidence against them—Fraud, alles 
gation of, to be clear, specific and made at earliest ops 
portunity. , 

When a purchaser bnysat an execution sale, all 
that he need look tois the sale proclamation and 
possibly the decree. The sale proclamation can 
only be prepared by the Court, from tke information 
given by the decree-holder, and if he lets the salo 
advertisement be drawn up in a particular way, he 
cannot be allowed to repudiate it afterwards and 
plead that the purchaser, whose money he has taken, 
has bought something quite different from what was 
advertised for sale. 


* 
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Therefore, where some of the landlords have sold a 
holding in execution of a rent decree and have ad- 
vertised it for sale as a mokurart holding, they are 
estopped from afterwards pleading that the holding 
is not mokurart, But the estoppel would not affect 
the landlords who were not parties to the rent suit, 
though the entry inthe sale certificate would be 
strong evidence against them under section 18 of the 
Evidence Act. 

When fraud is alleged, it must be stated in the 
clearest and most specifo terms and at the earliest 
opportunity. 


Appeal from the decree of the Sub-Judge 
cf Hooghly, dated March lst, 1910, confirm- 
ing that of the Munsif of Howrah, dated 
August 16th, 1909. 


Dr. Rash Behary Ghosh and Babu Mohini 
Mohun Ohetterjes, for the Appellant. 

Babus Ram Ohandra Majumdar and H rend- 
va Krishna Mukherjee, for the Respondents. 


JUDGMENT. 

Coxe, J.—This appeal arises out of a 
suit for ejectment which has been dismissed 
by the Courts below onthe ground that the 
tenant defendant has a permanent right on 
the land. ; 

The plaintif appeals and two points are 
taken on his behalf, one that the lower Appel- 
late Court has erred in holding that the 
plaintiff is estopped from denying the per- 
manence of the tenancy and the other that 
the lower Appellate Court has erred in hold- 
ing that the defendant had acquired occu- 
paucy-rights before 1859. 

As regards the first point, it appears that 
the holding originally belonged to one Chand 
who held it at a rent, first of Rs. 5, and thea 
of Rs. 8. In 1859, the rent was enhanced by a 
suit against Chand's heirs to Rs. 92. 8.0, There- 
after some of the landlords sued Chand’s 
heirs for rent and obtained a decree. They 
sold the holding in execution and advertised 
it for sale as a mokurarz holding. The learn- 
ed Subordinate Judge holds that this estops 
them from afterwards pleading that the 
holding is not permanent. 1 think this view 
is right. When a purchaser buys at an exe- 
cution sale,—all that he need look to is the 
sale proclamation and possibly the decree. 
The sale proclamation can only be prepared 
by the Court from the information given by 
the decree-holder and if the decree-holder 
lets the sale advertisement be drawn up in a 
particular way, I think, it would be intoler- 
able to allow him to repudiate it after- 


wards and plead that the purchaser, whose 
money he has taken, has bought something 
quite different from what was advertised for 
sale. In the present case, there has been 
several transfers since and if the purchasers 
have been properly advised, they must have 
seen and been inflaenced by the sale certifi- 
cate, which follows the sale proclamation, 
and is the root of the tenants’ title. 


A faint attempt has been made to sug- ` 
gest that the sale proclamation was fraudu- 
lently prepared by the landlords’ agent. Of 
this, however, there is not a scintilla of 
evidence, nor has it been suggested before 
this appeal. It is well settled that when 
fraud is alleged, it must be stated in the 
clearest and most specific terms and at the 
earliest opportunity. Here we have a mere 
probability first mentioned in second appeal. 
Having regard to section 237 of the Contract 
Act, I doubt of fraud by the agent, even if 
proved, would affect the title of purchaser for 
valae but inthe present case that question 
does not arise as no fraud has ever been 
alleged much less proved. 


The estoppel, however, would not affect the 
landlords wbo were not parties tothe rent 
suit, though the entry in the sale certificate 
would be strong evidence against them also 
under section 13 of the Evidence Act. But 
I think that the learned Sub-Judge has not 
decided the case on his finding as to estoppel 
but on his view of the evidence. His words 
are:— Whose (the landlords) conduct in 1669 
goes clearly to show that the holding was 
made permanent after the decree in the 
enhancement suit.” These words indicate 
to my mind that the learned Sub-Judge 
thought that the condact of the landlords 
proved that they had made the holding 
permanent, not that it prevented them from 
denying its permanency, and if this view is 
correct, his firding is an inference of fact 
which we cannot tonch in second appeal and 
which seems to me reasonable enongh in 
itself, 


As to the right of oceupancy that is 
only a small detail in the mass of evidence 
and even ifthe Judge is wrong about it, I 
do not think that the case need be remanded. 
There is a mass of other evidence to support 
the Judge's finding. The enhancement suit 
was against Chand’s heirs, and who would 
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sue the heirs of a tenant-at-will; or even of 
a tenant from year to year for enhancement. 
The holding was described as permanent in 
the sale proclamation. It has been bought 
and sold often since then, the last time for 
about Rs. 20,000 and always as a permanent 
tenancy. It has also been frequently inherit- 
ed. The landlords have never made any 
objection. Of course, it was not absolutely 
necessary for tbem to object but ifon this 
evidence the Judge holds that this valuable 
property is a permanent tenancy and cannot 
be taken back by the landlord for nothing, I 
do not think that the decision can be regarded 
as erroneous inlaw. The appeal is accord- 
ingly. dismissed with costs. 

Ray, J.—I agree. The question is whether 
the defendants’ tenancy is a permanent one. 
The learned Sub-Judge has held that it is, 
and I think there was sufficient evidence 
before him to support this finding. The 
plaintiff describes the tenancy as a mehal, 
That means a tenure, There wasa suit for 
enhancement of rent in 1859. A claim to 
enhance rent assumes the existence of some 
right of occupation inthe tenant! Baboo Dhunput 
Singh v. Gooman Singh (1)]. The landlords 
sold the tenure in execution of a decree for 
arrears of rent in 1869. That is evidence of 
. the saleability of the tenure. There were 
subsequent transmissions of title and they 
were recognised by the landlords. The 
heritable character was also recognised. 
` Thus the defendants have made out that they 
and their predecessors have held under a 

grant of a permanent transmissible and in- 
` heritable right. I do not think it necessary to 
say anything about the effect of the use of 
the words mokurarz in the sale certificate of 


1859. 


Appeal dismissed. 
(1) 11 M. L A. 483; 9 W. R. (P. 0.) 3; 20 Eng. Rep. 


` 164. 
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PUNJAB CHIEF COURT. 
Secono Civit Appear No. 234 or 1911, 
July 3, 1913. 
Present: —Mr., Justice Agnew and 
Mr. Justice Shadi Lal. 
MANOHAR —DUFENDANT—ÅPPELLANT 
Versus 
DULA AND OTHERS —PLATINTIFES, PANJU 
AND OTHERS— DEFENDANTS — R BSPONDENTS. 
Punjab Tenancy Act (XVI of 1887), s. 59—Male 
lineal descendant—Illegitimate son of Rajput—Punjab 
Courts Act (XVIII of 1884), 8.70 (1) (b)—Practice ~ 


Question on which revision petition not admitted as 
further appeal. 


An illegitimate son of a deceased Rajput is nola 
male lineal descendant of his putative father within 
the meaning of section 59 of the Panjab Tenancy 
Act. Consequently, he cannot succeed to the ocou- 
pancy tenancy left by the deceased. 

Har Dial v. Kali Ram, 10 Ind. Cas. 152; 65 P. R. 
1911; 188 P. W. R. 1911; 145 P. L. R. 1911, Inderun 
Valungypuly Taver v. Ramaswamy Panda, 13 M. I. A. 
141 at p. 159; 3 B. L. R. (P. 0.) 1; 12 W. R. (P.C.) 41, 
20 Eng. Rep. 504, distinguished. 

Ram Kali v. Jamna, 80 A. 508; 5 A. L. J. 629; 
A. W. N. (1908) 229, relied upon. 

The provisions of section 70 (1) (b) of the Punjab 
Courts Act preclude the Chief Court from going into 
any question except the one on which the petition 
for revision has been admitted as a further appeal. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, 
dated the 12th August 1910, affirming 
that of the Munsif, Ist class, Hoshiarpur, 
dated the 16th May 1910, decreeing 
plaintiff’s claim. 

Mr. Santanam, for the Apalan; 

Mr. Sundar Das, for the Respondents, 

JUDGMENT.—The point of law on 
which this appeal was admitted to a Division 
Bench is whether the appellant, who is an 
illegitimate son of the deceased, Devia, a 
Ohambar Rajput of the Hoshiarpur District, 
is entitled to succeed to the latter’s accus 
pancy tenancy as his “male lineal descendant” 
under section 59 of the Punjab Tenancy Act, 
Mr. Santanam for the appellant wanted to 
argue that Devia, though nominally a Rajput, 
was not really so, and relied upon the obser. 
vations of Har Dial v. Kali Ram (1) 
in support of the contention that many 
tribes, though they called themselves 
Rajputs, did not really belong to that caste, 
The learned Counsel added that, Devia not 
being a Rajput, the male offspring of his 
union with a Brahmin woman, was according 
to custom entitled to succeed to his property, 

(1) 10 Ind, Cas. 152; 65 P. R. 1911, 188 P. W. R. 
1911; 145 P. L. B. 1911. 
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This point has been urged for the firsb time 
here and has never been taken at any previ- 
ous stage of this case. The provisions of 
section 70 (1) (b), Punjab Courts Act,” pre- 
clude usfrom going into any question except 
the one upon which the petition for revision 
has been admitted as a further appeal. We, 
therefore, intimated to the Counsel that the 
question whether Devia was or was nota 
Rajput was not properly before us and could 
not be argued. 


As regards the question of law which has 
been referred to us for decision, Mr. Santa- 
nam frankly stated that he was not prepared 
to argue that an illegitimate son of a Rajput 
could come within the definition of the 
words “male lineal descendant” as used in 
the Panjab Tenancy Act. Itis now settled 
beyond dispute that according to Hinda 
Law, an illegitimate son of a Sudra by a 
continuous concubine is entitled to inherit 
the property of his putative father [Inderun 
Valungypuly Taver v. Ramaswamy Pandia 
(2)]. ít was for this reason that the 
High Cotrt of Allahabad, in Ram Kale 
v. Jamna (3), decided that the illegiti- 
mate son of a Sudra by a kept woman was a 
male lineal descendant within the meaning 
of section 22 of the Agra Tenancy Act of 
1901. But this reasoning has no application 
to the twice-born classes amongst whom an 
illegitimate son is not an heir of his natural 
father either under Hindu Law, [vide Ohuo- 
turya v. Sahub Purluhad (4)], or under the 
Customary Law, (vide, Rattigan’s Digest of 
Customary Lav, paragraph 34). The rules 
of succession, as laid down in section 59 of the 
Punjab Tenancy Act, are much more restrict- 
ed in their scope than those of Hindu, 
Mauhammadan, or Customary Law and we 
cannot hold that an illegitimate person, who 
has no rights of inheritance under the ordi- 
nary law of saccession, is included in the 
category of male lineal descendants for the 
purpose of succession to occupancy rights in 
land. Weare-not aware that there is any 
authority, none has been quoted to us, that a 
person, who is not recognized as an heir in 
matters of succession to property in general, 


(2) 13-MaAL A. 141 at p. 159; 38 B. L. R. (P. O.) 1; 
12 W.R. (P. C.) 41; 20 Eng. Rep. 504. 

(3) 30 A. 508; 5 A. L. J. 629; A. W. N. (1908) 229. 

(4) 7 MT A. 18; 4 W. R. (P. 0.) 182; 19 Eng. Rep. 
817, 
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has a better status under the Tenancy Act 
for the purpose of succeeding to occupancy 
rights. His claim to succession to those 
rights does not receive any support either 
from the plain grammatical meaning of the 
words used in the Tenancy Act or from any 
principles of law with which we are 
acquainted, 

We accordingly hold that the E AE is 
not a male lineal descendant of Devia and 
has no right to succeed to his occupancy 
tenancy. Flis appeal must, therefore, fail and 
is dismissed with costs. _ 

Appeal -dismissed 


ALLAHABAD HIGH COURT. 
Seconp Civic Areaan No, 49 or 1913. 
July 8, 1913. 
Present:—Mr. Justice Ryves and 
Mr, Justice Lyle. 
BITTI BIBL—Durenpant—Appasuant 
versus 
JAI GOPAL SINGH—Praintirs— 
RESPONDENT. 

Hindu Law—Will—Construction— Will in favour of 
daughter and daughters son without power of alienation 
— Joint tenancy or tenancy-in-common. 

A Hindu made a Will in favour of his daughter and 
daughter’s son saying that they would be owners in 
possession of the property without a right of transfer. 
The rest of the property was devised by the lai 
in favour of a son of another daughter: 

Held, that the document created a joint tenanoy 
with a provision that neither should alienate the pro- 
perty so long as the joint tenancy subsisted. 

Mankamna Kunwar v, Balkishen Das, 28 A. 38; A. W. 
N. (1905) 170; Kishori Dubain v, Mundra Dubain, 10 Ind. 
Cas. 565; 33 A. 665; 8 A. L. J. 757; Gopi v. Jaldhara, 7 
Ind, Cas. 697; 7 A. L. J. 94l; 33 A. 41, referred to. ` 

Jogeswar Narain Deo v. Ram Chandra Dutt, 23 O. 
670; 23 I. A. 37; Bai Devali v. Patel Bechardas, 26 B. 
445; 4 Bom. L, R. 102, distinguished. 

Second civil appeal from the decision of the 
District Judge of Allababad, dated Sth 
October 1912. 

The Hon’ble Dr. Tej Bahadur Sapru, for the 
Appellant. 

The Hon'ble Dr. Rade Lal, for the Re- 
spondent. 

JUDGMENT.—In this MEA the only 
question which arises is, whether the two lower 
Courts have arrived at a right construction of 
the Will of Babu Ram Narain, dated the 12th 
of October 1892. Ram Narain at that time 
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had three daughters living. One of these 
Musammat Bitto, the present defendant- 
appellant, Was a childless widow. Another 
daughter, Musammat Nanki, the mother of 
Jai Gopal Singh, the plaintiff-respondent, 
was living away from Allahabad at Delhi, 
The third daughter, Musammat Bhunno, 
was living in Allahabad and she had a son, 
named Raj Narain. The testator sets out by 
stating the circumstances of the family and 
mentions that as Musammai Nanki is living 
away in Delhi, he cannot expeot her son to 
take any partb in his funeral ceremonies, At 
the same time, he appears to beanxious to 
provide for that daughter and her son. Now 
the Will draws a sharp distinction between 
the bequests made to the various members of 
the family. Musammat Bitto receives only 
maintenance and the right of residence in a 
house in Allahabad for her life-time during 
good behaviour, and after her death there is 
a devise over in favour of Raj Narain. The 
mother of Raj Narain gets nothing under 
the Will. But with the exception of so much 
of the estate as was given to Musammat Nanki 
and her son, Raj Narain is the sole legatee 
and it is stated that the rest of the property 
shall be inherited by him and his descendants. 
A small portion of the property is given to 
Musammat Nanki and her son, and it is stated 
that they are to be owners in possession of it 
without a right of transfer (bila ikhtiyar 
intiqal ke malik wa gabiz honge). It is 
this property or rather a part of it which is 
the subject of this appeal. Babu Ram 
‘Narain died very shortly after making his 
Will on the 19th of October 1892. The 
family seems to have treated the property as 
if no Will had been made, and we find that 
the names of the’ three daughters were 
entered in the revenue papers in respect of 
the property in equal shares. In 1901, Raj 
Narain, who was entitled to the bulk of the 
property under the Will, tovk out Probate. 
Having taken out Probate, he obtained 
possession of his share of the estate under the 
Will. Very shortly after he took out Probate, 
Musammat Nanki died- before she was able 
to get possession of the share assigned to 
her by the Will, At that time, her son Jai 
Gopal Singh, plaintiff, was a minor. The 
result of this was that after the death of 
Musammat Nanki, Musammat Bitto remained 
in possession not only of what she was 
entitled to under the Will but algo of the 
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rest of the property which had not been 
taken possession of by Raj Narain. On this 
state of affairs the plea of adverse possession 
was raised by Musammat Bitto as a defence 
to this suit. The question which we have 
to decide is whether under the Will, Musammat 
Nanki and her son, Jai Gopal Singh, received 
the estate as joint tenants oras tenants-in- 
common. Itis admitted that if their estate 
was joint, then no question of adverse posses- 
sion arises. The lower Appellate Court came 
to the conclusion that it was clearly the inten- 
tion of the testator to give them a joint tenancy. 
He draws this inference from the fact that the 
property was given to them without a power 
of alienation and without a remainder over 
after the death of both. It has been argued 
that although it is possible for a Hindu 
testator to devise an estate in this way, if 
he does so expressly, yet the presumption at 
any rate is strongly against it. The lower Court 
also relies on the case of Mankamna Kunwar 
v. Baikishan Das (1). There is no doubt that 
this case supports the conclusion of the lower 
Court. Butit is argued that this case is no 
longer good law and has been doubted in the 
Court in Kishort Dubain v. Mundra Bubain 
(2) and that one of the Judges in that very 
case held a different view in Gopi v. Musam- 
mat Jaldhara (3). Reliance is also placed on 
the case of Jogeswar Narain Deo v. Ram 
Ohandra Dutt (4) and on the case of Baz 
Divali v. Patel Bechardas (5). Hach of 
these casea dealt with the interpretation of 
the particular document then before the 
Court and itis very hard to import any 
general rule that will help us to interpret the 
document before us. The case that was most 
relied upon, namely, the Privy Council case in 
Jogeswar Narain Deo v. Ram Chandra Dutt 
(4) is distinguishable inasmuch as the 
words used there were exactly opposite to 
the words used in this Will. There the pro- 
perty was given toa widow and his son for 
maintenance with power to alienate by sale 
or gift the property bequeathed. There is 
another circumstance in that case and that 
is this, namely, that the point was not raised 
in acy of the lower Courts and was only dealt. 


(1) 28 A. 38; A. W. N. (1905) 170. 

(2) 10 Ind. Cas. 565; 33 A. 665; 8 A, L. J. 757. 
(3) 7 Ind. Cas. 697; 33A. 41; 7 A. L. J. 941. 
(4) 23 O. 670; 28 T. A. 37. 

(6) 26 B. 446; 4 Bom. L. R. 102. 
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with at’ the time of argument’ before the 
Privy Ceuncil. It has been strongly urged 
by the learned Advocate for the appellant 
that these words on whieh we think reliance 
must be placed, namely, the words restricting 
the power of alienation, must be left ont of 
consideration altogether as they are wholly 
repugnant to the bequest whether it be 
regarded as a tenancy-in-common or a joint 
tenancy. The words, however, are there and 
we must, if possible, give effect to them. We 
think, having regard to all the circumstances 
and the language used, that it was the inten- 
tion of the testator to provide for his daugh- 
ter and her son during their joint life and 
that he did not intend that either should 
alienate the property so long as the joint 
tenancy aubsisted. In order to some to this 
conclusion we are told that we are reading 
into the Will some words which are not 
there, namely, that the restraint upon aliena» 
tion was to last during the life-time of the 
two. Wethink that this was what the 
testator intended. We think that the decision 
of the lower Court is right. We dismiss the 
appeal with costs including fees on the higher 
scale. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

MISORLLANEONS APPLICATION No. 156 or 1913. 
April 30, 1913. 
Present:—Mr. Lindsay, A. J, C., and 
Mr. Kanhaiya Lal, A. J. Q. 
Musammat RABBAN BIBI AND OTHERS 
— APPLICANTS 
versus 
Musammat SOHADRA BIBI— 

ene Oprosive Pagry, 

‘vil Procedure Code (Act V of 1808), ss. 22, 24— 
ae is = Laa ge for—Suit triable in Courts 
awbordinate to different High Oourts— Hi 
power of, to transfer surt. z pe Court, 

A High Court, which thinks that a snit i 
before a Court subordinate to it but capable of tae 
also instituted in a Court subordinate to another 
High Court, should for justice or conrenience sake be 
proceeded with in the latter Court, can simply deter- 
mine and declare this fact and direct the plaint to be 
returned for presentation to the Proper Court, but 
caunot transfer the snit for trial to such Court. 5 
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Mr. A. P. Sen, for the Applicants. 

Pandit Gokaran Nath Misra, and Babu 
Hari Krishna Dhaon, for the Opposite Party.” 

ORDER.—This is an application for the 
transfer of a suit pending in the Court of 
the Subordinate Judge of Hardoi. The 
plaintiff lives in Lucknow and the defendants 
are the residents of Farrukhabad District. 
The whole of the property in dispate 
with the exception of one village, which 
appertains to the Hardoi District, is situated 
within the limits of the Farrukhabad District. 
The majority of the witnesses, whom 
the parties are likely to examine, are 
residents of Farrukhabad and Cawnpore and 
it would add materially to the expenses of 
the oase and be a source of inconvenience to 
the witnesses if the latter are required to 
attend to give their evidence at Hardoi which 
is about 197 miles off from Farrukhabad by 
Railway. The claim for mesne profits would 
probably involve the summoning of a certain 
number of Patwaris from the Farrukhabad 
District and if the claim be deoreed, the 
decree would have eventually to go tò the 
Farrukhabad District for execution. Under 
the circumstances, the balance of convenience 
is in favour of the trial being conducted at 
Farrukhabad and asthe plaintiff is nota 
resident of Hardoiand neither the witnesses 
nor the parties reside in that district it would 
be preferable to transfer the case from that 
district to the Court of Subordinate Judge 
of Farrukhabad. 


Section 20 of the old Code of Civil 
Procedure authorized a superior Court to stay — 
proceedings in a suit pending in a Sub- 
ordinate Court if after hearing such of the 
parties as desired to be heard it was satisfied ° 
that justice was more likely to be done by 
the suit being instituted in some other 
Court. Itfurther empowered the Court in 
such a case to return the plaint if the plaintiff 
so desired with an endorsement thereon 
of the order staying proceedings. Section 
22 of the present Code, however, gives wider 
power tothe Court to” determine in cases, 
where a suit may be instituted in more 
Courts than one,in which of such Courts 
having jurisdiction the suit shall proceed. 
Section 23 clause (3) of the Code declaris 
that where such Courts are subordinate to 
different High Courts, the application skall 
be made to the High Court within the local 
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limits of whose jurisdiction the Ooart in 
which the suit is brought is situate. There 
is nothing, however, in section 24 of the Code 
of Civil Procedure to enable us to transfer 
the snit for trialtoa Court whichis not 
subordinate to this Court. Section 22 of 
the Code merely authorizes us to determine 
in which of the several Courts having 
jurisdiction the suit ought to proceed. We, 
therefore, declare that the Oourt of the 
Subordinate Judge of Farruknabad is the 
proper Court in which, haviog regard to 
the real interests of the parties and the 
general convenience of their witnesses, the 
suit should proceed and we direct the Oourt 
below to return the plaint with an endorse- 
ment to that effect to the plaintiff for 
presentation to the proper Oourt. The 
parties, shall under the circumstances, bear 
their own costs other than the costsof the 
plaint throughout. 
Application granted. 


MADRAS HIGH COURT. 
Szconp Orvik Appears Nos. 776 AND 777 
or 1912. 

February 3, 1913. 

Present: ~Mr. Justice Sankaran Nair and 
Mr. Justica Tyabji. 

In No. 776 or 1912. 
KANDADA NARASIMHACHARYALU 
AYYAVARLAM GARU — PLAINTIFF 
— APPELLANT 
Versus 
KAVICHERLA RAMABRAHMAM— 
DeEranDant— RESPONDENT, 

In No. 777 or 1912. 
KANDADA THONAMMA-— PLAINTIFE 

— APPELLANT 
versus 
PARITILA NARASANN A— DEFENDANT 


— RESPONDENT. 

Madras Estates Land Act (Mad, Act I of 1908), ss. 8,6 
—Estate—Agraharam Inam—Presunvption of melvaram 
right-—-Occupancy right--Question of fact—Inference 
jrom long possession and absence of origin. 

Where an agraharamdar has obtained a village on 
inam from the Nuzvid Zemindar, the presumption is 
that the agraharamdar has only the melvaram right. 

The question whether ratyats have acquired ocou- 
pancy rights is a question of fact. 


Where the raiyats have been in possession fora long - 


time and the origin of their tenancy is not known, 


the Court is entitled to find in favour of the acquisi- 
tion of the right of occupancy. The mere fact that 
some of the tenants, who are not parties to the suit, 
admitted that they had no ocoupancy rights is iu- 
sufficient to rebut the inference in favour of occu- 
pancy rights. 

Second appeals from the decrees of the 
District Court of Kistna, in A. S. Nos. 395 and 
394 of 1910, preferred against those of the 
Additional District Munsif of Bezwada, 
in O. S. Nos. 357 and 510 of 1909 re- 
spectively. 

Mr. P. Nagabhushanam, 
lants. 

Mr. V. Ramadoss, for the Respondents, 

JUDGMBENT.—It is argued before us that 
the facts admitted show prima facie that the 
plaintiff is entitled to recover possession and 
the defendants have failed to rebut the pre- 
sumption in favour of the plaintiff. The 
plaintiff is one of the Agraharamadars who 
obtained the village on nam from the 
Nuzvid Zemindar. The presumption, there- 
fore, is that they have only the melvaram 
rights. The origin of the defendants’ 
tenancy is not shown and it is clear they 
have been in possession for a very long 
time. The plaintiff has, however, produced 
two muchilikas executed by the defend- 
ants in the two suits in which they admit 
they have no occupancy right. It is not, 
however, contended that they estop the 
defendants from setting up their occupancy 
right. The Judge has taken them into 
consideration and found that the terms in 
these documents were newly introduced and,- 
therefore, not of sufficient weight to rebut the 
presumption in the defendants’ favour 
arising from the other circumstances in the 
cases. The other evidence also supports the 
plaintiff's contention. But the question is 
one of fact, and we are unable to say the 
Judge bas not considered the whole evi- 
dence. We feel, therefore, constrained, though 
with some hesitation, to confirm the judgment 
and dismiss the second appeals. 

Appeals dismissed. 


for the Appel- 
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CALCUTTA HIGH COURT. 
Oivi Rowe No. 175 oF 1913. 
May 13, 1918. 

Present:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
RADHA SHYAM KAR— AUvCTION- 
PURCHASER—PRTITIONER 
versus 
DINABANDHU BISWAL--Jupement- 
DEBTOR AND ANOTHER— DECREE: HOLDEKS 
— OPPOSITE Party, 

Bengal Tenancy Act (VIII of 1885), ss. 174, 184, 185 
— Sale in execution—Rent decree—Reversal of sale by 
deposit of decretal amount —Eatension of time— Courts 
power to give— Fraud, on part of execution creditor, if 
can extend time—Limitation Act (IX of 1908), ss. 3, 
18, 29. 

There is no provision in the Bengal Tenanoy Aot 
which anthorises the Court to extend the time of 
thirty days prescribed by section 174 within whicha 
jodgement-debtor may apply to have a sale of his 
holding in execution. of a decree for arrears of rent 
seb aside on his depositing the specified amount in 
Court, 

Section 18 of the Limitation Act by itself has no 
application to a proceeding under section 174 of the 
Bengal Tenancy Act. 

Girija Nath Roy Bahadur v. Patani Bibee, 17 C. 263 
and Akhoy Kumar Soor v. Bejoy Chand Mohatap, 29 0. 
813, relied upon. 

Therefore, even if the judgment-debtor alleges 
fraud, he is not entitled to protection under section 
18 of the Limitation Aot. 

Where the Court below set aside a sale under seo- 
tion 174 of the Bengal Tenancy Act more than 30 days 
after the sale had taken place, on the grounds of 
poverty on the part of the judgment-debtor and 
fraud on the part of the execution creditor by reason 
of which he had been kept ignorant of sale: 

Held, that the order was made without jurisdic- 
tion. 


Rule against the order of the Deputy 
Collector of Kendraparah, District Cuttack. 


Babus Atul Krishna Roy and Lalit Mohan 
Ohatierjee, for the Petitioner. 


JUDGMENT.—We are invited in this 
Rule te set aside an order made under 
section 174 of the Bengal Tenancy Act. In 
execution of a decree for arrears of rent, 
the disputed holding was brought to sale on 
the 29th November 1912 and was purchased 
by the petitioner who was a stranger to the 
proceeding. On the 7th January 1913, the 
judgment-debtor applied under section 174 
of the Bengal Tenancy Act for reversal of 
the sale. This application, on the face of it, 
was made more than 30 days after the sale 
had taken place. The judgment-debtor 
explained the delay on two grounds; ramely, 
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first, poverty on his own part, and secondly, 
fraud on the part of the execution creditor 
by reason of which, he alleged, he had been 
kept ignorant of the sale. The Court did 
not give notice of this application either to 
the decree-holder or to the execution-pur- 
chaser, but set aside the sale. The Deputy 
Collector: observed that although the appli- 
cation had been made after the expiry of 
the prescribed period, yet, in the ocircum- 
stances of the case, it was just that the 
application should be entertained and allowed. 
He was evidently moved by the poverty 
of the petitioners and considered that there 
was no hardship on the auction-purchaser 
who would get his money back with 
interest, or on the landlord who would get 
his tenant back. 

The anction-purchaser now invites this 
Court to set aside the order as made with- 
out jurisdiction. There can, in our opinion 
be no room for controversy that the order | 
must be deemed to have been made without 
jurisdiction, unless it can be held that the 
Court below had authority to extend the 
time prescribed by section 174 of the 
Bengal Tenancy Act. It was pointed out 
by their Lordships of the Judicial Com- 
mittee in the case of Birj Mohun Thakur v. - 
Ras Uma Nath (1), that when a sale has 
taken place and no‘ ground has been estab- 
lished for its reversal in accordance with 
statutory possessions, there is only one duty 
incumbent upon the Court, namely, to con- 
firm the sale in so far as the parties to the 
proceeding and the auction-purchaser .are 
concerned, and, if the Court, under these 
circumstances, refases to give effect to the 
sale, .it fails to exercise a jurisdiction vested 
in it bylaw, namely, to confirm the sale," 
and exercises a jurisdiction not vested in it 
by Jaw, namely, to cancel a valid and 
operative sale. The only question which, 
consequently, requires consideration is, 
whether, upon the facts-stated in the petition 
assuming these facts to be established, 
the Court below had authority to extend 
the time. 


The judgment-debtor alleges that the 
entire execution proceedings have been 
fraudolent and ‘that in substance he had 
been kept out of the knowledgeljof thefsale, 


(1) 20 0. 8; 19 I. A. 154. 
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and, consequently, of his right to have the 
gale set aside within the period prescribed 
by law. This in substance is an allegation 
that the judgment-debtor is entitled to the 
benefit of the -provisions of section 18 of the 
Indian Limitation Act. But that section 
is clearly inapplicable to the case before 
us. Read with section 3 of the Indian 
Limitation Act of 1908, section 18 merely 
provides that every application made after 
the period of limitation preseribed therefor 
by the first Schedule to the Indian Limitation 
Act of 1908, shall be dismissed, unless facts 
are established to attract the operation of 
section 18. In the case before us, however, 
the period of limitation is not prescribed by 
the first Schedule to the Indian Limitation 
Act. There is this further difficulty that 
clause (b) of sub-section 1 of section 29 
of the Indian Limitation Act of 1908 pro- 
vides that nothing in the Act shall affect 
or alter any period of limitation specially 
prescribed for any application by any special 
or local law now or hereinafter in force in 
British India. Consequently, section 18 by 
itself has no application to a proceeding 
under section 174 of the Bengal Tenancy 
Act. This view is in accord with the 
principle recognised in the cases of Girija 
Nath Roy Bahadur vw. Patani Bibee (2), and 
Akhoy Kumar Soor v. Bejoy Ohand Mohatap 


(3). 


The only other point which requires con- 
sideration is, whether there is any provision 
in the Bengal Tenancy Act which authorises 
the Court to extend the time prescribed by 
section 174. The only provisions in the 
Bengal Tenancy Act relevant to this subject 
are contained in sections 184 and 185. Section 
184 provides that the limitation applicable 
to certain specified suits, appeals ard appli- 
cations ara to be found in the third Schedule 
annexed to the Act. Sub-section (1) of 
section 185 excludes the 
sections 7, 8 and 9 of the Indian Limitation 
Act of 1877 to suits and applications men- 
tioned in section 184. Sub-section 2 of 
section 185 then lays down that, subject to 
the provisions of Chapter XVI of the Bengal 
Tenancy Act, the provisions of the Indian 
Limitation Act shall apply to all sunits, 


(2) 170. 263. 
(8) 29 ©, 818. 
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appeals and applications mentioned in section 
184. The application with which we are 
now concerned was made under section 174, 
and isnot an application mentioned in the 
third Sehedule to ths Bengal Tenancy 
Act. Consequently, sub-section (2) of 
section 185 is of uo assistance to the appli- 
cant under section 174. The position, there- 
fore, is that notwithstanding the fraud 
alleged by the petitioners, he is not entitled 
to protection under section 18 of the Indian 
Limitation Act. Whether he had any 
remedy under rule 90 of Order XXI of the 
Code of 1508, read with section 18 of the 
Indian Limitation Act of 1908, it is needless 
to consider now; nor is itnecessary to cons 
sider whether he may still have a remedy 
by a regular suit, if the proceedings are 
fraudulent as alleged by him. On the 
present application, we are corstrained to 
hold that the order of the Court below was 
made without jurisdiction. 

The Rule is made absolute and the order 
of the Court below discharged. The sale 
will stand confirmed. There will be no order 
for costs either in this Court or in the Court 
below. 

Rule made absolute. 


PUNJAB CHIEF COURT. 
Second Civic ApegaL No. 182 or 1909. 
July 30, 1913. 

Present:— Mr. Kensington, Offg. Chief 
Judge, and Mr. Justice Rattigan. 
SHER SINGH anp KEHR SINGH, minors, 
THROUGH PAHARA SINGH, REPRESENTA- 
Tives OF RAN S NGH, DECEASED 
— PLAINTIFFS— APPELLANTS 
1 ersus 
Lalu DEVI DYAL AND GTHERS— DEFENDANTS 
— RESPONDENTS. 

Specific Relief Act (I of 1877), s- 42, proviso~Declara- 
tory suit—Suwit by mortgagor for declaration that mort- 
gagee has been paid— Remand order—Appeal not filed 
against order—Finality of order. 

Where the mortgagor is in actual possession of the 
mortgaged property,a suit brought by him for a 
declaration that the mortgagee has been paid in 
fall, is maintainable. 

Where an Appellate Court has held that a suit is 
maintainable and remands the suit for decision on 
merits, and no appeal has been filed from the order 
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of remand, the Appellate Court, cannot, subsequently 
go into the question of the form of suit, as that ques- 
tion is no longer open to discussion. 

Second appeal from the decree of the 
Additional Divisional Judge, Lahore Division, 
dated the 5th December 1908, reversing that 
of the Subordinate Judge, Lahore, dated the 
2nd January 1908, decreeing  plaintiff’s 
claim. 


Mr. Pestonii Dadabhai, for the Appellants. 
Mr. Dhanpat Rat, for the Respondents. 


JUDGMENT.—Ono a verbal application 
‘made to us, the minor sons of the deceased 
defendants-respondents, Kishan Chand and 
Jagan Nath (two of the sons of the original 
sole defendant Chuni Lal), have been brought 
on the record under the guardianship of their 
uncle Rattan Chand (another son of Chuni 


Lal), who was present before us and agreed to. 


represent the minors. 


This suit was instituted as far back as 
April 1905 and has had un unfortunate 
history owing to the number of times on 
which it has been either decreed ex parte 
or dismissed on grounds which could not 
be supported. We regret that we find 
ourselves even now unable to pass final orders 
in the case. The facts leading up to the 
suit are as follows:— 


In March and July 1596, the plaintiff, Ran 
Singh, mortgaged 4,849 kanais to the original 
defendant, Onum Lal, for Rs. 2,538 in all, 
the terms being that the mortgagor should 
retain cultivating possession and pay owner’s 
profits to the mortgagee as a set-off against 
an interest charge at Rs. 24 per cent. It 
appears that Rs. 263 was so paid by July 
1896, but in the absence of further pay ments, 
Chuni Lal sued in October 1898 for posses- 
sion putting his lien at Rs. 3,618. He was 
given a decree for possession on the 9th 
January 1839, without specification of his 
lien and took formal possession in April 
1900. 

On the 15th May 1900, Ran Singh mort- 
gaged 638-15/20th kanuls, possibly but not 
certainly, a part of the previous 4,849 canals, 
to Thakar Singh and others for Rs. 8,000 
inclasive of Rs. 4,800 taken asthe sum to 
be paid to Chani Lal to clear liability onder 
the 1896 deeds subject to settlement of ac- 
counts between him and Run Singh. 

Tt is admitted that Chani Lal received 
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payment of Rs. 4,800 up to the Rabi of 
1902, but he asserted that owing to the 
delay in making payments to him, Ran Singh 
had in the meanwhile incurred further 
liability to him for some Rs. 2,000. He 
had also in the meanwhile been pressing 
the Revenue Authorities to enter him in the 
records as mortgagee of 4,849 kancls under 
his decree of 1899, and onthe 6th April 
1904 the Collector (Mr. Hallifax) passed an 
order in his favour. This order was upheld 
by the Commissioner on the 9th July 1904, 
though it was explained that there might 
be something in favour of Ran Singh’s con- 
tention that his liability to Chuni Lal had 
been extinguished provided tuat accounts 
were cleared up between them. a 

Ran. Singh then instituted the present 
suit for a deslaration that Chuni Lal’s lien 
at Rs. 4,800 had been paid offin full. On 
the 22nd August 1906, the Subordinate 
Judge dismissed the suit on the ground that 
Ran Singh could not. proceed by a suit for 
declaration only, notwithstanding the fact 
that he was still in actual possession. 

On the 4th February 1907, the Divisional 
Judge (Mr. Tollinton) set aside this decree 
holding that a declaratory suit lay, and 
remanded the case for fresh decision under 
section 562 of the old Civil Procedure 
Code. 

After some further vicissitudes, the Divi- 
‘sional Judge (Major Irvine) has, on the 5th 
December 1908, again dismissed the suit on 
the ground that it does not lie by way of 
declaration and this is the decree now before 
us on further appeal by the plaintiff, 

We observe that the learned Divisional 
Judge has not referred to his predecessor’s ` 
order of 4th February 1907, which was not 
appealed against to the Chief Court, and it 
is difficult for us to understand either how 
he came to consider himself entitled to regard 
the question of the form of the snit as still 
open to Giscussion or how he arrived at the 
very technical, and, in our opinion, incorrect, 
conclusion that plaintiff had no remedy by 
way of declaratory suit. [he point was not 
even raised by the then sole appellant Devi 
Dyal, ssa of Chuni Lal, in his grounds of 
appeal to the Divisional Court. 


We have no sort of doubt that plaintiff is 


entitled to have his dispute with Chuni Lal’s 
gons adjudicated on in the present suit, — 
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and we should have been prepared to settle 
the case finally on the record before us, but 
the defendants’ Pleader stands out for his 
right to a prior decision on the. merits by 
the lower Appellate Court and we cannot re- 
quire him to forego this right. 

This appeal must, accordingly, be accepted. 
We set aside the decree of the 5th December 
1908 and remand the case to the Divisional 
Court under Order XLI, rule 23, Civil Pro- 
cedure Code, for fresh decision on the merits 
which should not now present serious 
difficulty to that Court. Stamp duty to be 
refunded and remaining costs of the Chief 
Court to be costs of the cause. Counsel's fee 
Rs. 16. 

It is further explained to the Divisional 
Judge that though the appeal- as originally 
presented to him was by Devi Dyal 
alone, the whole of Chuni Lal’s descendants 
have since been brought onthe record and 
to save all further complication, it should 
now be taken that the appeal for decision is 
on behalf of all these descendants, both adults 
and minors. 7 

Oase remanded. 


PRIVY COUNCIL. 

APPEAL From THE Bompay Hren Court. 
January 80, 1913. 
Present:—-Lord Macnaghten, Lord Atkinson, 
Lord Shaw and Lord Moulton. 
SPECIAL OFFICER, SALSETTE 
Bouitpina Sires 
versus 
DASABHAI BEZANJI MOTIVALLA 
AND 
COLLECTOR or THANA AND ANOTHER 

_ versus 
Shrimant TATYA SAHEB HOLKAR. 

Land Acquisition (Act I of 1894), ss. 7, 11, 54 
—Letters Patent (Bom), cl. 39—Special leave to 
appeal-—Privy Council. 

No appeal lies to the Privy Council against a 
judgment of the High Court upon an appeal from a 
Court’s award under the Lani Acquisition Act. 

Where there is no appeal in a Land Acquisition 
case, clause 39 of the Letters Patent does not make 
he order of the High Court appealable. 


Ezra v. The Secretary of State, 32I. A. 93, 
1 ©. L. J. 227; 9 C. W.N. 454; 2 A. L. J. 771; 32 C. 605; 
7 Bom. L. R. 422, distinguished. 

Rangoon Botatoung Co., Ltd. v. The Collector, 
Rangoon, 16 Ind. Cas. 188; 16 C. W. N. 961; 12 M. L. 
T, 195; (1912) M. W. N. 781; 160. L. J. 245; 23 M. L. 
J. 276; 14 Bom. L. R. 833; 10 À. L, J. 271; 5 Bur. L. 
T. 205, 207; 40 O. 21;6 L. B. R. 150, approved 
and followed. 

Application for leave to appeal from the 
order of High Coart at Bombay. See 16 Ind, 
Cas. 549. 


FACTS.—This was an ex parte petition for 
special leave to appeal from a judgment of the 
High Court delivered under section 54 of the 
Land Acquisition Act varying the judicial 
assessment of Assistant Judge of Thana. 

The point was whether an appeal lay to 
His Majesty under clause 39 of the Letters 
Patent in non appealable cases under the 
Land Acquisition Act. 


The facts were that on December 22, 1906, 
the Government of Bombay made a declara- 
tion under the Land Acquisition Act, 1394, 
that certain lands were required for a publie 
purpose and under section 7, the Assistant 
Collector was directed to take ordera for the 
acquisition of the same. He awarded 
Rs. 10,000 by way of compensation at the 
rate of Rs. 50 per acre as the land was 
kajan (marshy). The papers were sub- 


‘mitted to the Collector and subsequently 


the Government of Bombay, having obtained 
a valuation at the rate of Rs 4 per acre, di- 
rected the Collector to arrange for the issue of 
the award at that rate. The Assistant Col- 
lector in his final order adopted the latter 
valuation Being dissatisfied with the award, 
the respondents desired a judicial ascertain- 
ment of the value and claimed award at the 
rate of Rs, 125 per acre. The Assistant 
Judge of Thana beld that compensation 
should be paid at the rate of Rs. 14 pər acre. 
He further held that the Assistant Collector 
had made no award and that his proceedings 
were not jndicial. He referred to Hera v. 
Secretary of Stote(1) in support of his fiading, 
On appeal to the High Court [See 16 Ind. 
Cas. 549), both by the Government 
and the respondents, it was held that 
the award by the Assistant Collector at 
the rate of Rs. 50 per acre was binding oa 
the Government by virtus of section 11 of 


(1) 10. L. J. 227; 9 O. W. N. 4542 A, I. J. 772; 
32 0. 605; 82 I. A. 93 (P. C.); 7 Bom. L. R. 432. 
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the Land Acquisition Act, while Hera’s 
case (1) was distinguished. Leave to 


appeal being refused* the Judicial Com- 
mittee was moved to grant special leave to 
appeal under clause 39 of the Letters Patent. 

Sir Earle Richards, K. O., (with him Mr. 
Brown), on behalf of the Secretary of State 
for India, contended that by virtue of the 
Letters Patent, clause 39, an appeal lay from 
the Bombay High Court, whereas in the case 
of Rangoon Botatoung Oompany v. The Oollector 
of Rangoon(2), there was no such appeal from 
Burma (as it was a Chief Court). It was 
purely a question of law. 

[Loro Macnacuten: But it has already 
been held that there was no appeal from the 
High Court in a Land Acquisition case. How 
can we give you leave?]. 

The Crown had power to grant leavein any 
case, but in this case an appeal lay as of right. 

[Lorp Macnacaren: It has already been de- 
cided !]. 

It wae decided in the Burmacase (2). 

[Lorp Macwagsren: A decree on the Land 
Acquisition Act! Not on anything else?] 

That would not prevent the Board from 
- giving special leave as the prerogative of the 
Crown subsisted until it was taken away by 
statute. 

[Lorn Maonagaten: As a general rule, 
that is no doubt right, but in this particular 
case, there is no appeal beyond High Court— 
at least so it has been held. } 

The view that if the Land Acquisition Act 
gave no power to appeal there was no appeal, 
was not quite correct, nor was the view that 
the words of the Civil Procedure Code al- 
lowed appeal only in cases where proceed- 
ings had taken place under that Code in the 
ordinary way. The Chartered High Court 
stood on a different footing. By clause 39 
of the Letters Patent, an appeal lay as of 


right from a final judgment, decree or order: 


of the High Court. 

[Loro Maonacuren: I donot think so. It 
is an award.) 

Unlike the Burma case (2), which 
was an award by the Chief Court, in the 
present case there was an appeal from the 

(2) 16 Ind. Gas. 188; 16°C. W. N. 961; 12 M. L. T. 
198; (1912) BL. W. N. 781; 16 C. L. J. 245; 23 M. L. J. 
276; 14 Bom. L. R. 833; 10 A. L- J. 271; 5 Bur. D. T. 
205, 207, 4. O. 21;6 L. B. R. 150. 





* See 17 Ind. Cas. 952; 14 Bom. L. R. 1194—Ea. 


thence to the High Court. 

[Lorn Maonagatex: It cannot be anything 
else under the Land Acquisition Act, At 
least so we held, | ; 

There might be an appeal by virtue of 
another power and.in the present case the 
Letters Patent gave power to appeal from 
any final judgment, decree or order. 

[Lorp MacnaGgutun: If you read the words 
of the decision of the Rangoon case (2), it is 
not based on its being a decree in its ordinary 
jarisdiction, but a mere question of an 
award.) 

There the question was under the Civil 
Procedure Code, 

. [Lorn MAONAGHTEN: We were only dealing 
with the Act.} 

[Loro Moutros: I can understand your 
point that because an appeal was rot given 
by the Land Acquisition Act that might be 
remedied by the Patent, bub when the ground 
of decision is that itis an award and not an 
ordinary decree of the Court, then ita whole 
existence, its nature, is defined by the Land 
Acquisition Act and I cannot see how the 
Patent apply to it.] 

Inthe Burma case (2), there wag noquestion 
of appeal; it was an award by the Chief 
Conrt itself. 

[Loro MaonaGurex: It was supposed that 
they were appealing from a decision or decree 
of the Chief Court, but they were not.) 

The present case was very different as we 
were appealing ona question of law and that 
it had nothing to do with figures. 

[Lorp Maonaauten: What is the question 
of law: whether there ig an appeal from the 
High Court in a Land Acquisition Act? ] 

In Hera v. Secretary of State(1), in an appeal 
from the High Court of Calcutta, the Board 
held that the Collector wasan Hxecutive Officer 
in cases of award and upheld the finding of the 
Caleutta High Court, In the present particalar 
case, the Bombay High Court held that the 
Collector was a Judicial Officer. Thus the 
whole thing was ina state of confasion: the 
simple question was whether a Collector was 
acting judicially or as a mere agent of the 
Government. 

[Loro Macvacurten: | do not think we held 
that he was an agent of the Government]. 

In Ezra v. Secretary of State (1), the 
very point was in substance thus decided here 
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and in the lower Court it was expressly so 
held. 

[Loro MAGNAGHTEN: I confess I cannot see 
how an appeal as to quantum, which this 
would be, questions as to the propriety of 
the directions of the Bombay Court to an 
arbitrator could possibly be relevant. | 

In Bengal, all the Executive Officers were 
under an instruction that if the award thev 
wished to make exceeded Rs. 10,000, they had 
to refer the matter to the Government on 
whose instraction they were to give their final 
award, 

[Lorp MaonaGHren: 
then for that?) 

In the Hezra’s case (1), the land was required 
for the Bank of Bengal and the Collector 
made an award under the instractions 
of Executive Officer under the Government 
and the contention was that tha Collector 
in so acting did not act judicially. The 
High Court held him to be an agent of 
the Government liable to control. The Gov- 
ernment had no power to appeal from the 


What authority is 


awards of the Collector and the Court had ` 


no power to reduce the amount of the award 
that was really the scheme of the Act. 

[Loro MACNAGHTEN: —Ib was all very fally 
argued in the Burma case (2). It has been 
decided that there was no appeal from the 
High Court under the Land Acquisition Act. ] 

Clause 39 of the Patent should ba taken 
into account, 

[Lozo Movtrox: The decision in the Ran- 
goon case (2) was an award. It is not a 
decree under its ordinary jurisdiction. Tnab is 
conclusive. Is it not?) ; 

In that case the Coart were uot acting 
as Court of Appeal. 

[Lorp Macxaguren:—Yes, they were. No 
objection was taken on that ground. It was 
very fully argued, I am sure.] 

Counsel did not wish to re-open the point 
fully argued, but the wordings of the Latters 
Patent were so wide that they covered every 
‘appeal and further His Majesty had power 
by the prerogative to hear appeal from the 
decision. 


[Loro Macnaautex: In  non-appealable 
cases under an Act of Parliament? No!] 

It was nob enough to say that they were not 
appealable; the prerogative must be ex- 
pressly taken away. 

Special leave to appeal was refused. 

Solicitor for the Petitioner: India Office, 
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OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
Seconn Civic Appeat No. 43 or 1912. 
June 5, 1913. . 
Present:—Mr. Kanhaiya Lal, A. J. C. 
Thakur BASANT SINGH—Puarntire 
— APPELLANT 
versus 
RAMESHAR BAKSH SINGH AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 60, 82— 
Redemption suit—Usufructuary mortgages, prior and 
subsequent—Mortgagee losing possession over one of two 
mortgaged properties, right of, to claim whole mortgage- 
money from purchaser of remaining property—Splitting 
up of mortgagee’s claim— Contribution, right to claim, 
available only as between representatives of mortgagor 
or co-mortgagors eacept in cases of merger. 

Iù a redemption suit, the question for determination 
was whether a mortgagee, who had lost possession 
over one of the two mortgaged properties by reason 
of a prior mortgage (not mentioned at the time when 
the mortgage in suit was executed), was entitled to 
claim the whole mortgage-money from the purchaser 
of the equity of redemption in the remaining mort- 
gaged property: 

Held, that the purchaser could not redeem the 
property purchased by him without paying the whole 
mortgage-money due tothe mortgagee, because the 
mortgage in question could not be split up for the 
purchaser’s benefit, but that the purchaser's rights as 
against the other tepresentatives-in-interest of the 
mortgagor to claim contribution would, remain un- 
affected. 

Nilkant Banerjee v. Suresh Chandra Mullick, 12 
O. 414 at p. 428; 12 I. A. 17L,referred to. 

Husaini Begam v. Collector of Cawnpur, 4 A. L. J. 
875; A. W. N. (1907) 133; 29 A. 471, Marana Ammana 
v. Pendyala Perubutulu, 3 M. 280, distinguished. 

The right to claim contribution under section 82 
of the Transfer of Property Aot is available only as 
between the representatives of a mortgagor, or 
between the co-mortgagors themselves except in cases 
of merger. 

Appeal against an order of the Subordinate 
Judge, Partabgarb, dated 22nd November 
1911. ; 

Babus Surendra Nath Roy and Avadh 
Bekari Lal, for the Appellant. 

Pandit Gokaran Nath Misra and Babu 
Luchman Das, for the Respondents, 

JUDGMENT. —The question for considera- 
tion in this appeal is whether a mortgagee, 
who has lost possession over one of the 
mortgaged properties by reason of a prior 
mortgage, is entitled to claim the whole 
mortgage-money from the purchaser cf 
the remaining mortgaged property. The 
Court below found that the purchaser of the 
latter could not redeem the property purchas- 
ed by him without paying the whole mort- 
gage money due to the mortgagee. 
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The original proprietor of the mortgaged 
properties was Sitla Bux Singh, who owned 
4-annas 6-6/7-pies share in the village 
Sarai Deorai and 31 bignas 8 biswas 6 
biswansis of land in village Sarai Bahalia, 
On th 17ch Decembar 1883, he mortgaged 
the former with possession under a deed of 
usufructuary mortgage dated the 10th 
September 1887 in favour of Rameshar 
Buksh Singh, to whom possession was duly 
given over the mortgaged properties. Beni 
Bam sued for the possession of the property 
mortgaged to him, making Pargan Singh 
and Rameshar Buksh Singh defendants to his 
suit and obtained a decree, in execution of, 
which he got possession, The equity of 
redemption held by the mortgagor in the said 
property was, however, subsequently, sold by 
Musammat Bakhat Kunwar, the widow and 
heir of Pargan Singh, to Balraj Sahai, who 
redeemed the property from Beni Ram and 
obtained possession. The equity of redemp- 
tion in the other property was similarly pur- 
chased by the present appellant on the 6th 
December 1892, in execution of a decree 
obtained by the representative in interest of 
Durga Buksh Singh on foot of a subsequent 
mortgage made by Pargan Singh in his 
favour on the 13th December 1890. 

The plaintiff seeks to redeem the property 
purchased by him on payment of & propor- 
tionate part of the mortgage-money; but the 
mortgage sought to be redeemed is by its 
nature indivisible, and the mortgagee is 
entitled to recover his mortgage-money from 
any one of the mortgaged properties he likes. 
The plaintiff has no right under section 60 of 
the Transfer of Property Act to redeem his 
own share and the claim of a mortgagee sannot 
be split up at the instance of each individual 
purchaser of the mortgaged properties. The 
right to claim contribution under section 
89 of the Transfer of Property Act is avail- 
able only as between the representatives 
of a mortgagor or between the co-mortgagors 
themselves except in cases of merger, and as 
observed by their Lordships of the Privy 
Council in Nilkant Banerjee v. Suresh Ohandra 
Mullick (1), the purchaser of a single 
fragment of the equity of redemption cannot 
come, without bringing the other purchasers 
before the Court, even where he is entitled to 
claim contribution, and have an account as 
between himself and the mortgagee alone, as 


(1) 12 0.414 ab p. 428; 12 I. A. 171. 
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that the mortgagee may be paid off piece- 
meal. Such a rule, if recognized, would 
result in a great Injustice to the mortgagee 
for it would put him to a separate suit 
against each purchaser of a fragment of the 
équity of redemption, though purchasivg 
without his consent; and he would have 
to file a separate suit against each of 
them, in wbich different proportions 
of value might be struck, thereby creating 
the utmost embarrassment and confusion. 
Section 60 of the Act ‘requires the mort- - 
gagee, where he is in possession of the mort- 
gaged property, to deliver possession on redemp- 
tion to the mortgagor, but he cannot deliver 
possession to the mortgagor where the mort- 
gaged property has been taken away from 
him by reason of negligence or default of the 
mortgagor himself. At the time of the mort- 
gage in question, no mention was made by 
Pargan Singh of the prior mortgage, and no 
money was left with Rameshar Buksh Singh 
for payment to the prior mortgagee. It was 
the duty of Pargan Singh or his represen- 
tatives-in-interest to redeem the prior mort- 
gageand, consequently, the rights of Rameshar 
Buksh Singh, the subsequent mortgagee, 
cannot be prejudiced. In other words, 
Ramesbar Bnksh Singh was bound, under 
the terms of the mortgage-deed to redeem the 
prior mortgage, and, though he was originally 
in possession of the share of Sarai Deorai 
mortgaged to him, his obligation to restore 
that share to the mortgagor ceased when 
he was ejected from if by reason of the 
paramount title of Beni Ram, the prior mort- 
gagee. The obligation of a mortgages in 
possession of an estate ceases if he has him- 
self been evicted by a title paramount to his 
own. In Burrel v. Smith (2), where a mort- 
gagee was evicted from the possession of a 
lease-hold property by the landlord of the 
mortgagor, it was held that the mortgagee 
was not in a position to restore the estate 
merely because the free-holder, by a title 
paramount, had evicted him and every body 
else and that the entry of the superior land- 
lord was the same in effect as if a fire or 
flood had come and swept away the property. 
The decisions in Husaini Begam v, Oollector 
of Oawnpore (8) and Marana Ammana v. 
Pendyala Perubotulu (4) do not apply 


because in the former case the mortgagee 
(2) L. R.T Eq. 399; 38 L. J. Ch. 382, 17 W. R. 516, 
(3) 4A. L. J. 375, A. W. N. (1907) 133; 29 A. 471, 
(4) 3 M. 230. 
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had himself transferred his rights in regard 
to a portion of the mortgaged property to a 
third person against whom the claim for 
redemption had become ‘barred by reason 
of Article 184 of the Indian Limitation Act, 
and in the latter case the mortgagee had 
abandoned his possession over one of the 
plots mortgaged and taken a lease from the 
purchaser of the plot, thereby destroying 
the indivisibility of the original mortgage. 
The mortgage in question cannot, therefore, 
be split up for the benefit of the plaintiff- 
appellant but his rights as against the other 
representatives-in-interest of the mortgagor 
to claim contribution will remain unaffected. 

The appeal fails and is, scoording!y, dis- 
missed with costs, 

Age dismissed, 


MADRAS HIGH COURT. 

APPEAL against No, 128 or 1911. 
November 24, 1912. 
Present:—Sir Arnold White, KT., 
Chief Justice, and Mr. Justice 
Sankaran Nair. 

AJAPA NATESA PANDARA SANNADHIL 
— APPELLANT 
versus 


S. M. R. M. RAMALINGAM PILLAI ann 


ANOTHER — RESPONDENTS. 

Uivil Procedure Oode (Act V of 1903), s. 92 (1), 
cls. (a) and (9), O. XL, r. 1 (2)—Jurisdiction--Suit 
for dismissing trustee and settling scheme—Religious 
Endowments Act (XX of 1863), ss. 14, 18—Plaint not 
stamped—Investment of powers when plaint re-present- 
ed—Receiver, appointment of. 

A suit for the removal of a trustee and for settling 
a scheme is governed by the Civil Procedure Code 
and not by the Religious Endowments Act of 1863. 

The object of the new sub-section to section 92 of 
the Code isto make it -clear that the provisions of 
the section are mandatory and not permissive, and 
the object of the saving clause in the sub-section is 
to make it clear that the Act of 1863 is still in force. 

The fact that a plaint is unstamped does not take 
away the jurisdiction of the Court to entertain the 
suit. 

Ifa plaint is presented when a Court has not 
jurisdiction to hear the suit but the Court is invest. 
ed with jurisdiction when the plaint is re-presented, 
the suit should be considered to be instituted on the 
latter date. 

Order XL, rule 1 (2), is intended to protect third 
„persons not parties to the suit. It does not debar 
the Court from appointing-a Receiver in a scheme 
guib. 

Appeal from the decres and order of the 


Court of the Subordinate Judge of Negapatam, 


in I. A. No. 1028 of 1910 in Original Suit 
No.77 of 1910. 

Messrs. 8. Srinivasa Atyangar and A. 
S. Ramachendra Aiyar, for the Appellant. 
Messrs. K. Srinivasa Aiyangar and S. Muthiah 
Mudaliar, for the Respondents. 

JUDGMENT.—A_ general question of 
jurisdiction has been raised, víz., that the 
Subordinate Judge’s Court had no jurisdiction, 
since the proper tribunal was the District 
Court (section 14 of Act XX of 1863) anda 
preliminary application to that Court for 
leave was necessary (section 18). The present 
suit is a suit falling within clauses (a) and(g) 
of section 92 of the Code of Civil Procedure,viz., 
a suit in which a decree is sought removing 
a trustee and settling a scheme. 

It seems to us thatthe suit is governed 
by the Oode and not by the Religious 
Endowments Act of 1863. In our opinion, 
the maxim “generalia specialibus non derogant”’ 
has no application to a case like this when 
the general enactment contains special pro- 
visions relating to the matter dealt with 
in the earlier special enactment. The abject of 
the new sub-section to section 92 of the 
Code was to make it clear that the provisions 
of the section were mandatory and not 
permissive, and the object of the saving 
clause in the sub-section was to make it 
clear thatthe Act of 1863 was still in 
force - 

We think this general objection as to 
jurisdiction fails. 

‘A special question of jurisdiction has also 
been raised, viz., that when the present snit 
was instituted, the Subordinate Judge's 
Court had no jurisdiction. We are of 
opinion that the suits must be taken to 
have been instituted, when the plaint was 
presented for the second time to the Sub- 
ordinate Judge’s Court. The fact that it 
was not at that time stamped does not 
take away the jurisdiction of that Court. 

As regards the objection that the ap- 
pointment of a Receiver was bad by reason 
of Order XL, rule 1 (2), this paragraph 
was intended to protect third persons not 
parties to the suib and has no application 
to the present case. 

On the merits, we are nob disposed to 
interfere. 

The appeal is dismissed with costs, 


Appeal dismissed, 
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CALOUTTA HIGH COURT. 
Seconp Civit ApreaL No. 1539 or 1911. 
May 8, 1913, 

Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
DHIRAJBALA DASI—Ptarntive— 
APPELLANT 
versus 


GOPAL CHANDRA MUKHERJI Anp 
OTHERS— DBFENDANTS— RESPONDENTS. 

Bengal Disorderly Houses Act (III B. C. of 1908) 
s. 2, proceedings under—Malicious prosecution—Libel 
—Damages —Limitation—Limitation Act (IX of 1908), 
Sch. I, Arts. 23, 24. 

When proceedings are taken against a person under 
the Bengal Disorderly Houses Act, 1906, it cannot be 
said that he has been prosecuted; therefore, a suit for 
damages in respect of the proceedings is not one for 
malicious prosecution and the limitation applicable is 
not what is prescribed by Article 28 of Schedule I of 
the Limitation Act of 1908; but is one for compensa- 
tion for libel. The suit shouid be instituted under 
Article 24 within one year from the time when the 
libel is published. 

A, brought this suit on the allegation that although 
she was a respectable woman, the defendants took 
proceedings against her in 1907 under the Bengal 
Disorderly Houses Act, 1906, and the Magistrate 
made an order upon her to discontinue such use of 
her house, that in 1908, the plaintiff brought a 
suit against the defendants as also against the Secre- 
tary of State for a declaration that she was a wo- 
man of good character, and that that suit was decreed 
in her favour in 1909. She then commenced the 
present suit in 1910 for damages: i 

Held, (1) that the suit was one for compensation 
for libel: 

(2) that the allegation made by the defendants in 
their report to the Magistrate that the plaintiff was 
a woman of no character, was a libel; 

(8) that as the snit was brought after one year from 
the date of the libel, it was barred under Article 
24 of Schedule I of the Limitation Act of 1908. 

Ishri v. Muhammad Hadi, 24 A, 868; A.W.N. (1902) 
96, relied upon. 

Appeal from the decree of the Sub-Judge 
of Midnapore, date March 29th, 1911, affirm- 


ing that of the Munsif of Tamlak, dated June 
21st, 1910. 

Babus Shib Chandra Palit, Biraj Mohan 
Majumdar and Khtrode Narain Bhuiyan, for 
the Appellant. 

Babu Jyotish Ohandra Hazrat, for the Re- 
spondents. 

JUDGMENT.—This is a an appeal by the 
plaintiff in a suit for damages. Her case is 
that although she isa respectable woman, 
the defendants took proceedings against her 
in 1907, under the Bengal Disorderly Houses 
Act of 1906, on the allegation that she was a 
woman of no character and used her house for 
purposes of habitual prostitution. The Ma- 


gistrate inquired into the matter and made 
an order upon her to discontinue such use 
of her house within a specified period. This 
order was made on the 2nd October 1907. 
In 1908, the plaintiff brought a suit against 
the defendants as also against the Secretary 
of State for India in Council for declaration 
that she was a woman of good character and 
that the order of the Magistrate had been 
erroneously made. That suit was decreed 
in her favour by the Court of first instanca 
on the 17th February 1909. Anappeal was 
preferred against that decision but was with- 
drawn on the 20th April 1909. The plaintiff 
commenced the present action, on the 16th 
April 1910, for .damages in respect of what 
is described’ as a malicious false suit: but in 
the plaint she claims damages on account of 
defamation and bodily and mental pain. The 
Courts below have cencurrently dismissed 
the claim onthe ground that the suit was, 
in its essence, one for damages for malicious 
prosecution and was barred under Article 23 
of the second Schedule to the Indian Limita- 
tion Act, 1908. On behalf of the appellant, it 
has been argued that Article 23 has no ap- 
plication because it cannot-be contended with 
any show of reason that the suit is for 
damages for malicious prosecution. We are of 
opinion that this contention is well-founded, 
When proceedings are taken against a person 
under the Bengal Disorderly Houses Act, 
1906, he is not prosecuted. The order 
passed upon such a person is to the effect 
that he should discontinue the use of the 
house for purposes of habitual prostitution. 
It is only when he fails to comply with such 
order within the period stated that the 
Magistrate imposes upon him a fine. We are 
of opinion that when proceedings are taken 
against any person under this statute, it 
cannot be said that he has been maliciously 
prosecuted. At the same time, we are of 
opinion that the present suit must be dis- 
missed on the ground that itis barred under 
Article 24 of the second Schedule to the 
Limitation Act. Article 24 provides that a 
suit for compensation for libel must be insti- 
tuted within one year from the date when 
the libel is published. If the case of the 
plaintiff is well-founded on facts, the allega- 
tion made by the defendants in their report 
to the Magistrate that she was a woman of 
no character and used her house as a.brothel, 
was a libel. Consequently, the suit should 
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have been instituted within one year from the 
date of the libel. In this view, we are sup- 
ported by the decision of Ishri v. Muhammad 
Hadi (1). 

The result is that the decree of the Sub- 
ordinate Judge is affirmed, though not for 
the reasons assigned by him, and this appeal 
is dismissed with costs. 


Appeal dismissed. 
(1) 24 A. 868; A. W. N. (1902) 96. 


MADRAS HIGH COURT. 
Secorp Civit APPrALS Nos. 1208 ro 1210 
awd 1212 ro 1214 of 1911. 

February 21, 1918. 
Present:—Justioe Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
TADIXONDA BUCHI VIRABHAD- 
RAYYA ITYYAVARU AND OTHERS 
—PGAINTIFES Nos. 1, 2, 4 to 7—APpPELLANTS 
versus 
SONTI VENKANNA alias VENKATA 
RAMUDU AND OTEERS— DEFENDANTS — 


RESPONDENTS. 

Madras Estates Land Act (Mad. Act I of 1908), ss. 8, 
6—Agraharam inam within zemindari—Ezclusion at 
Setilement—“Hstate”—Hjectment suit—Burden of proof 
—Jurisdiction—Right to eject—Ownership of melyaram 
and kudivaram rights—Pvidence. 

Anagraharam inam, excluded at the Permanent 
Settlement from the assets of the zemindar as lakhi- 
raj land, ceases to be the property of the zemindar by 
such exclusion. Such an inam cannot be regarded as 
an estate within the meaning of clause (e) of sub- 
section 2 of section 3 of the Estates Land Act. 

In a suit for ejectment of the tenant, the onas of 
proving any facts which would oust the jurisdiction 
of the Civil Court, e.g, that the village is one of 
which the land revenue alone was granted in inam 
to a person not owning the kudivaram himself, is on 

‘the tenant. 

Indety China Nagadu v. Potu Konchi Venkatasub- 
bayya, 3 Ind. Cas. 365; (1910) M.W.N. 639; 8 M. L. T. 
376, followed, 

But the landlord is bound to prove that he has” a 
right to eject the tenant, the latter having no ocou- 
pancy rights. š 

Where it was found that for the past 40 or 50 years 
both the malvaram and kudivaram in the plaint lands 
had been in the enjoyment of agraharamdars, and 
that the ancestors of ‘the tenants settled in the 
agraharam only 60 years before suit when the entire 
land was at the absolute disposal of the agraharam-- 
dars and there was no evidence that the whole land 
was not at their disposal at some previons time: 

Held, that the inferenca was that both the melua- 
ram and the kudivaram rights had always belonged to 


the agrahamdars and that they were ontitled to eject 
the tenants, 


Second appeals from the decrees of the 
District Court of Kistna, in A. S. Nos, 156, 
157, 158, 160, 161, and 162 of 1909, pre- 
ferred against those of the District Munsif 
of Gudivada, in Original Suits Nos. 302 of 
1907, and 332, 333, 256, 336 and 3891 of 
1908. 

Mr. F. Ramesam, for the Appellants. 

Mr. V. Ramadoss, for the Respondents. 

JUDGMEN'T.—These second appeals were 
presented against decrees of the District 
Court of Kistna, reversing ‘the decrees of the 
District Munsif of Gudivada and dismissing 
the suits which were instituted by the plaint- 
iffs, some of the Agraharamdars of Paidi 
Mukkala in the Nucvid zemindart, for the 
ejectment of the defendants, some of the 


ryots in occupation of lands in the 
Agraharam. The plaintiffs’ case is that the 
defendants are mere temporary tenants, 


having no permanent occupancy rights in 
the land, and that they refused to quit 
their holdings on notice given to them 
terminating their tenancy. The defendants’ 
contention is that they are entitled to per- 
manent occupancy rights and that the 
plaiutiffs have no power to eject. They 
also allege that the Agraharam is an ‘estate’ 
as defined in section 3 of the Madras Estates 
Land Act andthat a suit to eject them 
would not, therefore, lie in the Oivil Court 
but was cognizable solely by a Revenue 
Court according tothe provisions of the 
Act. 

The District Munsif held that the 
Agraharam was not an estate as defined in 
the Act and that the ryots had no occupancy 
right in their holdings, and passed decrees 
in ejectment, 


On appeal, the District Judge, while agree- 
ing in the Munsif’s finding that defendants 
had no occupancy right apart from the pro- 
visions of the Madras Estates Land Aci, held 
that the agrukaram in question fell within 
clause (e), sub-section 2 of section 3 and 
was, therefore, an estate and that the ryots, 
therefore, acquired occupancy rights by virtue 
of the provisions of section 6 (1) as amended 
by section 3 of the Amending Act IV of 
1909. 


The first question for decision by this 
Court is whether the Judge’s view that the 
agraharam is an estate within clause (e) of 
the definition ig correct. 
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The respondents also contend that, even 
if it is not included within clause (e), it 
would fall within clause (d). We are clearly 
of opinion that clause (e) does not take in 
this agraharam. That clause refers to “any 
portion of one or more villages of any of the 
estates specified in clauses (a), (b) and (o) 
which is held on a permanent under-tenure.” 
Clauses (a), (b) and (ec) refer to (a) any per- 
manently settled estate or temporarily settled 
zemindart, (b) any portion of such permanently 
settled estate or temporarily settled zemindart 
which is separately registered in the 
office of the Collector and (c) any unsettled 
palayam or jaghtr. The respondents’ argu- 
ment is that the agraharam isa village in a 
portion of the Nuzvid zemindari separately 
registered in the office of the Collector 
and that itis held on a permanent under- 
tenure. The agraharam was originally 
granted as ‘Surva agraharan,’ that is, one 


free from the payment of any quit-rent by’ 


a Nozvid zemindur so long ago as 1692. 
Later on, a Kattubadi of 25 pagodis a year 
was imposed on it which was subsequently 
raised to 50 and finally to 100 pagodas a 
year. All this took place before the Perma- 
nent Settlement of the Nuzvid zemindart. 
At the Settlement, the village was treated as 
Lakhiraj and excluded from the assets of the 
zemindart for the purpose of fixing the 
assessment payable by the zemindar, the 
Kattubadi of 100 pagodas being alone includ- 
ed in those assets. The Judge is wrong in 
supposing that after its exclusion from the 
semindart at the Settlement, the agraharam 
remained a part of the zemindart, as one of 
the villages comprised in it. Any ownership 
on the part of the Nuzvid zemindar over the 
village ceased at the Settlement. His interest 
in it was confined to the right to receive 100 
pagodas a year. This right is not one of 
ownership but merely a benefit to arise out 
of the land, the ownership itself being vested 
in the agraharamdars subject to the right to 
resumption vested in the Government. The 
Government enfranchised the agraharam after- 
wards at the Inam Settlement, The agraharam- 
dars do not now hold the village on an under- 
tenure under the zemindar. This Court held in 
Yeddamapudd: Lakshmi Narasimaha Row v. 
Repalli sSttaramaswami (1) that an inam 
excluded at the Permanent Settlement from the 


(1) 19 Ind. Gas. 440; 24 M. L. J. 88; (1913) M. W 
N. 282. 


assets of the zemindar as Lakiraj land ceases to 
ba the property of the zemzndar by such exclu- 
sion. The agraharam, therefore, cannot be 
regarded as an estate coming within clause 
(e) of sub-section 2 of section 3. With 
regard to clause (d), it refers to any village 
of which the land revenue alone has been 
granted in nam to a person not owning the 
kudtvaram thereof provided that the grant 
has been confirmed or recognized by the 
British Government, or any separate part of 
such village. In this case, the grant of the 
village has been confirmed by the British 
Government. The question is:— Is it one of 
which the land revenue alone has been grant- 
edin inam to a person not owning the 
khudivaram thereof? The respondents’ con- 
tention is that it is, and on this ground they 
say, first, that the Civil Court has no 
jurisdiction to entertain the suit, secondly, 
that the plaintiffs have no right to eject 
them. With respect to the first contention, 
the District Judge held that the rale being 
that a Civil Court has jarisdiction to try 
all suits of a civil nature, excepting suits of 
which its cognizance is either expressly or 
impliedly barred, the onus of proving any 
facts which would oust the jurisdiction of the 
Munsif’s Court lay on the defendants. In 
this view, he is supported by the judgment of 
this Court in Indety Ohina Nagadu v, Patu 
Konchi Venkatasubbayya (2), We see no 
reason for differing from that decision. But 
Mr. Ramadoss for the respondents contends 
that, aven if this be so, for the determination 
of the question whether the plaintiffs are 
entitled to eject the defendants, the onus must 
be held to lie on them of proving that they 
are entitled to both the warams. It is, no 
doubt, true that the plaintiffs are bound to: 
prove that they havea right to eject the 
defendants. . For this purpose, they must 
show that the defendants have no occupancy 
rights. It is argued that they can do this 
only by showing either that the defendants’ 
holdings are the Agraharamdars’ Kamatham 
land, or that the kudévaram in the Agraharam 
belonged to the Agraharamdare themselves 
at the time of the grant, that in the former 
case the suit would not be entertainable by 
a Civil Court and in the latter case they 
must take on themselves the onus of showing 
that the kud:veram was vested in the 


(2) 8 Ind. Cas. 365; (1910) M. W. N. 639; 8 M. L 
T, 876, 
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Agraharamdars atthe time of the grant, 
though, with respect to the question of the 
absence of the jurisdiction in the Civil Court 
in consequence of the Agraharam being an 
estate, the onus might be on the ryots 
to prove that the Agraharamdars were 
“not kudivaramdars at the time of the 
grant of the inam. In consequence of 
the right to pass decrees for ejectment, 
according as the land is in an estate or not 
being vested in different tribunals, an 
anomaly seems apparently to exist in the onus 
being placed on different parties in the same 
suit for the purpose of deciding the question 
of jurisdiction and for deciding the question 
of the landlord’s right to eject. The 
anomaly might perhaps be avoided if it could 
be presumed, until the contrary is shown, 
that the grantee of an inam was not the 
owner of the hudivaram at the time of the 
grant. Bat it is not easy to hold that such 
a presumption is justifiable. 

In this case, however, we are of opinion 
that on tke facts. found, the Agraharamdars 
must be taken to have been entitled to the 
kudivaram at the time of the zmam grant. 
Both the lower Courts have found that for 
the past forty or fifty years both the melwa- 
ram and kudivaram in the plaint lands have 
baen in the enjoyment of the Agraharamdars. 
The defendants’ own first witness stated in 
his deposition that the ancestors of the de- 
fendants settled in the Agraharam only fifty 
years before the suit when the entire land in 
the place was apparently at the absolute 
disposal of the dgraharamdars. There is no 
evidence that the whole land was not at 
their disposal at any prior time. The pre- 
sent Agraharamdars themselves are purchasers 
of the rights of the original Agraharamdars. 
It is not reasonable, in the circumstances, to 
expect them to produce evidenca of the 
enjoyment of kudivaram right by their pre- 
decessors-in-title more than two hundred 
years before the date of the suit. We see no 
reason, therefore, for not accepting the con- 
current finding of the Courts below, that 

. both the kudivaram and melwaram rights have 

always belonged to the plaintiffs and their 
predecessors-in-title and that the plaintiffs 
are entitled. to eject the defendants. 


The result is that we must reverse the 
decrees of the lower Appellate Court in 
each case and restore the decree of the Dis- 
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trict Munsif with costs here and in the lower 
Appellate Court. 


Decree reversed. 


PUNJAB CHIEF COURT. 
Ssconp O:viz, Appean No. 1167 of 1911. 
< July 18, 1913. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Agnew. 
DIWAN SINGH AND oraer3—Patnrines 
— APPELLANTS 
VETSUS 
Sodhi KISHEN SINGH AND OTHERS 
— DEFENDANTS — RE3SPONDENTG. 

Punjab Lenancy Act (XVI of 1887), ss. 57, 59, 111, 
112—Occupancy holding—Gift with consent of landlord 
—Eatinction of donee’s line—-Reversion to donor not 
allowed —HEatinguishment of occupancy rights, 

Where A., makes a gift of his ocoupancy rights to B. 
with the consent of his landlord, C., the donee, B. 
becomes the occupancy tenant of O. and holds as 
suoh under him. 

When the donee’s line becomes extinct the occu- 
pancy holding does not revert to the heirs of the 
donor but is extinguished in favour of the landlord. 

The customary rulo of reversion of land to the 
family of the donor when the donee’s line becomes 
extinct cannot be grafted on to section 59 of the 
Punjab Tenancy Act. The rule affeots only the lives 
of the donor and the donee and the rights of a third 
party, viz. the proprietor of the land, cannot be pre- 
judiced by the application of the rule. 


Second appeal from the decres of the Court of 
the Divisional Judge (Collector) of Hoshiarpur, 
dated the 2ad day of December 1909, 
reversing that of the Assistant Oollector, 
lst Grade of Hoshiarpur, dated lst Septem- 
per 1909, decreeing plaintiffs’ claim, 

Mr. Vaughan, for the Appellants. 

Mr. Ganpat liai, for the Respondents, 


JUDGMENT.—This suit relates to certain 
occupancy land situate in Mauza Ladhipur, 
Tahsil Una in the Hoshiarpur District. 
The land was origiaally held as maurustat 
by one Achhar Singh, under whom the 
present plaintiffs claim, the ancestors of 
the present defeadaats being the proprietors 
thereof. Achhar Singh made a gift of 
his occupancy rights, with the consent of 
the proprietors, to one Natha Singh, who 
was succeeded by his son, Wazir Singh. 
It has been found as a fact that Natha 
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Singh did not beloug to Achhar Singh’s 
‘family, and he must, therefore, be treated, 
for the purposes of the present litigation, 
as one who had acquired the occupancy 
land in dispute by gift from Achhar Singh 
without having any other title thereto. 
His son, Wazir Singh, having died childless, 
mutation in respect of the occupancy land 
was effected in favour of the landlords; and 
the present suit has been brought against 
the landlords by the descendants of Achhar 
Singh on the ground, inter alia, that the 
line of Natha Singh, donee, having become 
extinct, the occupancy rights revert to the 
line of the donor, Achhar Singh, who was 
the original ocoupanoy tenant of the land. 
The first Court decreed the plaintiffs’ claim, 
but the lower Appellate Court has thrown 
it ont, holding that Wazir Singh, the last 
occupancy tenant of the land, having died 
without issue and without leaving a widow 
or any male collateral relatives, his right 
of occupancy was extinguished under section 
59 of the Panjab Tenancy Act. 
` The question, which has been referred 
to a Division Bench. for decision by the 
learned Judge in Chambers, is whether in 
the circumstances of the present case, the 
customary rule of reversion to the donor’s 
family applies in the case of occupancy 
tenancies when the donee’s line becomes 
extinct. In our opinion, the answer to 
this question must be in the negative, It 
is clear that when Achhar Singh made 
a gift of his occupancy rights to Natha 
Singh, the gift being made with the consent 
of the landlord, under seotion 57 of the 
Tenancy Act, Natha Singh, donor, .stepped 
into the shoes of the donor, Achhar Singh, 
“in other words, by reason of the gift the 
relation of landlord and tenant was created 
between the proprietor of the land and 
the donee, and thenceforward, their mutual 
rights and obligations were those defined 
by the provisions of the Tenancy Act. 
At the time, therefore, when Wazir Singh, 
son of Natha Singh, died, the succession 
to the occupancy tenancy held by him 
was governed by section 59 of the Act, 
which does not save custom and expressly 
lays down that, in the event of the occu- 
pancy tenant leaving no lineal male descend- 
ant, or widow, or male collateral relatives, 
the right of occupancy shall be extinguished. 
The customary rule of reversion of land 


INDIAN OASES. 


[1913 


to the family of the donor when the 
donee’s line becomes extinct cannot be 
grafted on to section 59, and the provisions 
of the section must be given effect to in 
all cases which are clearly governed by 
its terms. This section is, of course, subject 
to the provisions of sections 111 and 112 of- 
the Tenancy Act, but these last mentioned 
sections have reference to “agreements” 
between landlords and tenants relating, 
among other matters, to the devolution of 
occupancy rights; and the present case clearly 
is not one governed by section 111. Apart 
from the express provisions of section 59 
of the Act, according to which the claim 
of the present plaintiffs is untenable, it 
seems to us that the customary rule of 
reversion of land cannot apply to a case 
of this kind in which we have to determine, 
not merely the mutual rights of the donor 
and the donee or of their descendants inter se 
in relation to the subject-matter of the 
gift, but also the rights of a third party, 
namely, the proprietor of the. occupancy 
land. Where A, makes a gift of his oacu- 
pancy rights to B, with the consent of 
his landlord, O., the donee, B., becomes the 
occupancy tenant of C. and holds as such 
under him. Both B. and O. acquire certain 
rights against each other and become subject 
to certain mutual liabilities; and one of 
the rights acquired by 0. against B. is 
that on B. leaving no heirs, on whom 
according to section 59 of the Tenancy 
Act (subject, of course, to section 111) the 
right of occupancy can devolve, that right 
shall be extinguished. This right of 0., 
which without doubt is a valuable right, 
cannot be ignored or brushed aside by 
the donor, A., who was the original occupancy 
tenant, and he cannot be heard to say 
that on B.’s line becoming extinct, he (A) 
(or his descendants) would get back the 
occupancy rights and resume his old status 
of occupancy tenant under the landlord C., 
irrespective of the assent of the latter 
and in complete disregard of his rights 
as against B. The customary rule of rever- 
sion as regards proprietary land affects 
only the lines of the donor and the donee 
and the rights of a third party are not 
necessarily prejudiced by the application of 
that rule; but in a case like the present, 
the adoption of a similar rule would ex 
necessitate ret affect the rights of the land- 
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lord expressly, which are expressly con- 
ferred upon him by section 59 of the 
Tenaney Act. We hold, therefore, that in 
this case, the occupancy land in dispute 
doea not revert to the descendants of Achhar 
Singh; and, secordingly, we maintain the 
decree of the lower Appellate Court and 
dismiss this appeal with costs. 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Secono Civil Appeat No, 276 or 1911. 
May 14, 1913. 
Present:—Mr. Lindsay, A. J. ©., and 
Mr. Kanhaiya Lal, A. J. O. 
BHAGWAN DIN SINGH AND orazes— 
APPELLANTS 
VETSUsE 


FAKIR SINGH AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 105, Sch. II, 
paras. 3, 12,.15—Limitation Act (IX of 1908), Sch. 
I, Art, 158—Award ordered to be filed within certain 
time—No time fimed for making award-~Validity of 
award—Application, additional and time-barred, to set 
aside award, whether entertainable—Reference, defective 
order of, not affecting arbitrator's authority or jurisdic- 
tion, whether renders award invalid—Court’s discretion 
to allow amendment of objections to validity of award— 
Material irregularity. 

An award was filed on the date fixed by the Court 
for filing it, but it was contended that the award was 
invalid on the ground that the Court had fixed no 
time for making it as required by paragraph 3, 
Schedule II, Civil Procedure Code: 

Held, that the award was not invalid. 

Where a date is fixed by the Court for the filing of 
an award, ib means that it should be made and filed in 
Court on or before that date. 

A defect in the order of reference, except one 
affecting the arbitrator’s jurisdiction or authority to 
make the award, is not fatal to its validity. 

Mahant Gur Das v. Garut Dhuj, 9 Ind. Cas, 241, 
distinguished. 

Ram Jiwan v. Nawal Singh, 5 A. L. J. 644; (1908) 
A.W. N. 242:4 M. L. T. 400; Achutayye v. Thim- 
mayya, 31 M. 345; 18 M. L. J. 228; 3 M. L. T. 315; 
Damodar v. Raghunath, 26 B. 551; 4 Bom. L. R. 267; 
Ganga Prasad v. Kura, 28 A. 408; A. W. N. (1906) 64; 


3 A. L. J. 163 and Ambica Dasia v. Nadyar Chand Pal, , 


11 ©. 172, referred to. 

An application containing an additional ground of 
opjection to the validity of an award was filed beyond 
time in addition to the one already filed within time: 

Held, that the Court had discretion to allow the 
additional ground to be added by way of amendment 
or to entertain it of its own motion if it thought that 
the ground was such as to render a reference to 
arbitration or the award based thereon absolutely 
invalid. 
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Appeal against an. order ef the District 
Judge, Fyzabad, dated Ist June 1911. 

Babus Bipin Behari Ohatteriee and Jiban 
Krishna Banerjee, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 


JUDGMENT.—The plaintiffs in this case 
sued for a declaration of their title to l-anna 


` 10-pies share in certain property on the 


allegation that they were the owners of a 
one-third share in Mahal Fakir Singh, partly 
by right of inheritance and partly by virtue 
ofa purchase by Lachman Singh, one of the 
members of the family, for family benefit and 
with the family funds, and that the names of 
the plaintiffs were erroneously recorded in the 
revenue papers in respect of a 3-annas-6-pies 
share. In 1908, Patan Din Singh, the father 
of plaintiffs Nos. 1 and 2, and brother of plain- 
tiff No. 3, applied for the correction of the 
entry but was unsuccessful. The defence was 
that plaintiffs had no concern with the share 
purchased by Lachman Singh, that they were 
never in possession of more than a 3-annas 
6-pies share, and that the claim was, con- 
sequently, barred by limitation. The first 
two issues framed by the Court of first 
instance were, whether the share purchased 
by Lachman Singh was purchased by him 
while he was separate from the family, and 
whether the plaintiffs had any interest there- 
in, or were in possession of the same ‘within 
the period of limitation. Both the issues were 
referred by the parties under an agreement 


. filed in Court to the arbitration of Mr. 


Damodar Rao Kelkar, a Pleader then 
practising in the District Court at Fyzabad, 
The Court fixed the 18th October 1910 
for the filing of the award and subsequent 
ly extended the time till the 18th Novem- 
ber 1910. Onthat date, the arbitrator 
filed an award desiding both those issues in 
favour of the plaintiffs. Oa the 22nd 
November 1910, the defendants filed certain 
objections impugning the impartiality of the 
arbitrator and pleading that he waa guilty 
of misconduct in making his award. 


The Court fixed the 29th November 1910 
for the hearing of that objection. On that 
date, the defendants filed another application 
stating that the award was invalid because 
no time was fixed by the Court for the 
making of the same in the manwer required 
by paragraph 3 of Schedule JI of the Code oç 
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Civil Procedure. The learned Munsif, with- 
out going into the charges of misconduct and 
impartiality, accepted the objection last 
referred to and set aside the award on the 
ground that the reference was vitiated by 
the omission of the Court to fix a 
time for the making of the award. He 
evidently considered that the time fixed for 
the filing’ of the award, which was subse- 
quently extended, was legally insufficient 
to cure the defect. He then proceeded to 
record the evidence adduced by the parties 
in regard to the matters in issue and, taking 
a view different from that arrived at by the 
arbitrator, dismissed the plaintiffs’ claim 
with costs. 


No appeal is allowed by law from an 
order setting aside an award, but section 105 
of the Code of Civil Procedure lays down 
that where no appeal lies from an order 
made by a Court in the exercise of its original 
or appellate jurisdiction, any defect or 
irregularity in any order affecting the deci- 
sion of the case may be set forth as a 
ground of objection in the memorandum of 
appeal from the first decree. Accordingly, 
the plaintiffs, when filing an appeal in the 
Court below from the final decree passed by 
the Munsif, took objection to the order 
setting aside the award in their memorandum 
of appeal but the learned District Judge, 
relying onthe decision of this Court in 
Mahant Gur Das v.Garul Dhuj (1), dis- 
allowed their objection and held that the 
award was a nullity and could not be 
validated by the omission of the defendants 
“to object toiton that ground within the 
time allowed by law. p 


Article 158 of the Indian Limitation 
Act allowsa period of ten days for an 
application to set aside the award from the 
date of its submission by the arbitrator to 
the Court. The application filed by the 
defendants on the 29th November 1910 was 
an application to add to the grounds pre- 
viously urged in the objection filed on the 
22nd November 1910 within time, and it 
was within the discretion of the Court, 
before which the case was pending, to have 
allowed such a ground tobe added by way 
| of amendment or to entertain it of its 
own motion if it thought that the ground 


(1) 9 Ind. Cas, 24]. 
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a reference to 
award based thereon 
absolutely invalid. There is nothing, 
however, in paragraphs Nos. 12 to 15 of 
Schedule If of the Code of Civil Procedure 
to indicate that any defect in the order of 
reference other than that which strikes at the 
jurisdiction or the authority of an arbitrator 
to make the award, would be fatal to its 
validity. An arbitrator derives his authority 
from the agreement filed in Court by the 
parties and the mere fact that a Court, 
in passing an order of reference, fixes a 
date for the filing of an award instead 
of the date for the making of it, does not 
take away the jurisdiction of the arbitrator 
to decide the matter in difference referred 
to him for decision within the time fixed 
by the ‘Court for the filing of an award. 
The filing of an award pre-supposes that it 
has been already made and delivered, and 
where a.date is fixed by the Court for the 
filing ofanaward, itis tantamount to a 
direction that it would be made and filed 
in Court on or before that date. In Mahant 
Guru Das v, Garul Dhuj (1), the award was 
filed, after the time allowed by the Oourt 
had expired. On the date on which it was 
filed the Court extended the time re- 
trospectively till that date in order to 
validate the award. It was held in that 
case that the procedure of the Mansi? in 
fixing a date for the filing of the award 
instead of a date for making it and extend- 
ing the time for the completion of the 
award after the time originally fixed had 
expired was wrong from start to finish, 
The award in that case was actually made 
after the time fixed for the filing had 
expired and the arbitrator had, consequently, 
become functus oficio and could have had 
no authority to maka an award on express 
authority from the Court to make it 
within the extended period. In the present 
case, the award was made and filed before 
the date fixed for filing it and the action 
of the learned Munsif in fixing atime for 
filing it, instead of a date for making and 
filing it, was nothing more than an 
irregularity which did not affect either | the 
jurisdiction or the authority of the arbitrator 
to make the award or the merits of his 
decision, if it was otherwise valid in 
law. 

The learned Mansif did not inguire inta 


was such as to render 
arbitration or the 
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the validity of the objection filed by the 
defendants to the award on the 22nd 
' November 1910. The re-opening of the 
question of the validity of the award, no 
doubt, implies some hardship in the present 
instance to the parties, for, after the award 
was set aside, the Courts below inquired 
into the merits of the case and came to certain 
. findings, which were inconsistent with those 
arrived at by the arbitrator, but if, as 
held in Ram Jiwan v. Nawal Singh (2), 
Achutayya v. Thimmayyz (3) and Damodar 
v, Raghunath (4), an order setting aside 
an award can be impugned in the appeal 
against the final decree, such contingency 
must be faced. The order setting aside in 
the present case affected the decision of the 
plaintiffs’ claim on the merits, and if the 
plaintiffs can show that the award made 
by the arbitrator was avalid award not 
vitiated by any of the grounds set forth 
in paragraph 15 of the second Schedule 
of the Code of Civil Procedure, they are 
entitled to claim its, enforcement. The 
decision of Ganga Prasad v. Kura (5) was, 
therefore, not capable of being impugned 
in appeal. In Ambicr Dasia v. Nadyar 
Ohand Pal (6), to which reference was 
made by the learned QCounsel for the respond- 
ents in the course of his arguments, O’Kinealy 
and Trevelyan, JJ., observed that though 
no appeal lay from an order-setting aside 
the award, questions regarding the validity 
of the award could be raised in appeal 
from the final decrees in the suit, We, 
therefore, allow the appeal and setting 
aside the decrees of the Courts below, 
remaud the case to the Court of first 
instance with a direction to re-hear the 
„objections filed by the defendants on the 
22nd November 1910 and to dispose of 
the case after taking such relevant evidence 
as the parties may produce in accordance 
with law, Costs here and hereto will abide 
the event. 


f Appeal allowed. 
ae 5 A. L. J. 644; A. W. N. (1908) 242; 4 M. L. T. 
(8) 31 M. 345; 18 M. L. J. 228; 3 M. L. T. 315. 
(4) 26 B. 551; 4 Bom. L. R. 267. 
(5) 28 A 408; A. W. N. (1908: 64,3 A. L. J. 168. 
(6) 11 0. 172. i 
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MADRAS HIGH COURT. 
FULL BENCH. 
Reregrep Case No. 14 or 1910. 
March 20, 1911. 
Present:—Sir Charles Arnold White, KT., 
Ohief Justice, Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
In re REFERENCE UNDER STAMP 
AOT, 1899. 
Tur DISTIOT MUNSIF or TIRUVAL- 
LOR— REFERRING OFFIOER. 

Court Fees Act (VII of 1870), Sch. II, Art. 6 ~ Bond 
given for production of attached moveable property 
Stamp duty leviable—Stamp Act (II of 1899), Sch. I, 
Arts. 15, 57—Civil Procedure Code (Act XIV of 1882), 
s. 269, rules framed wnder—OContinuance of rules in 
foree—Civil Procedure Code (Act V of 1908), ss. 123, 
(2) (b), 157, Sch. I, O. XXI, r. 43—“Consiatent with 
the Code” 

The rules made by the Local Government, under 
section 269 of the old Civil Procedure Code, for the 
maintenance of attached live stock, are in force until 
rules are made by the High Court under the power 
given by seotion 128 (2) (b) of the new Civil Proce- 
dure Code. 

The old rules, although inconsistent with Order XXI, 
rule 43 of the new Code, are consistent with the 
sections of the new Code. They are, consequently, 
kept alive under seotion 157 of the new Code, 

The words “consistent with the Code” mean only 
consistent with the sections of the Code and not with 
the rules in the first Schedule which can be altered 
by the High Court.’ 

A security bond for the production of attached 
live stook, given in accordance with the requirementa 
of the rules under section 269 of the old Code, is a 
bond given in pursuance of an order made by a Court 
undera section of the Code of Civil Procsdure, 
within the meaning of Article 6, Schedule IT of the 
Court Fees Act. 

Consequently, the proper stamp leviable on such a 
bond is au eight-anna stamp under the Oourt Fecs 
Act and not an ad valorem stamp under Articles 15, 
57, Schedule I of the Stamp Act. 

Case referred by the District Munsif of 
Tiruvallar, in'his letter, dated 27th October 
1910. 

ORDER OF REFERENCE, 

The document was executed by the 2nd 
defendant in Original Suit No. 38 of 1909 on 
the fileof the District Court of Chingleput 
and two sureties under rule 7, page 31 of the 
Civil Courts Guide, for the production when 
called for of the attached moveables left in 
their custody by an Amin of this Court. 
The warrant was sent to this Court for 
execution and was entrusted by my Deputy 
Nazir tothe Amin, After attachment, he 
obtained this bond as usual in this Court on 
a one rupee stamp paper (general), being the 
ad valorem stamp on the value of the attached 


cattle. When the same was forwarded to the 
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District Court it was reburned to this Court 
with an order thata fresh bond should ba 
taken on a paper with 8 annas Court-fees label 
attached to it as required by Article 5, Sche- 
dale IT of the Court Fees Act. I submitted that 
the bond was correctly stamped under Article 
57, Schedule I of Aet II of 1899 and that the 
Court Fees Act was not applicable. Thore- 
upon a further proceeding was received with 
the bond, requiring a fresh bond and a direc- 
tion that the practice of this Court should be 
eorrected. 

As I held judicially elsewhere, when such 
a bond was sought tobe enforced, that bonds 
of this character should bear ad valorem 
general stamp and not 8 annas Conurt-fes 
label and as .the different opinion of the 
District Judge has thrown doubt on the 
correctness of my view, I beg to refer the 


question for the decision of the High 
Court. 
Rule 7 of the Oivil Courts Guide was 


framed under section 269 of the old Civil 
Procedure Code and continnes in force under 
section 157 of the present Civil Pro- 
cedure Code. It will be treated as framed 
under the present sections 122 and 128 (b). 
It will, therefore, be-enforceable by execution 
process under section 145 but if has to be 
determined whether the document is one 
excluded from the purview of the Act II of 
.1899. Article 15 of that Act provides for: 
“Bond [as defined by section 2 (5)] not being 
a debenture (No. 27) and not being otherwise 
provided for by this Act or by the Court Fees 
Act VIL of 1870.” Among the bonds for 
which special provision is made are: 
‘Indemnity bonds” (34) and security bonds 
(57). The Oourt Fees Aot provides for 
Bail-bond or other instrument of obligation 
in pursuance of an order made by a Court or 
Magistrate “under any section of the Code of 
Criminal Procedure, 1832, or the Code 
of Civil Procedure.” Anorder to ‘attach 
cattle implied an order to obtain security 
bond as per rules framed under proper 
authority but it may be a question whether 
‘such an instrament could be described as 
executed “under any sevtion of the Civil 
Procedure Code.” Assuming, however, that 
it wasan, [am of opinion that the bond in 
question does not wholly fall under this 
Article and requires to ba stamped under ths 
Stamp Act. 

Under rule 7 of the Civil Courts Guide 
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(page 31), cattle may be left in the cherge of 
a judgment-debtor if he “enters into a bond 
in the form given iu Schedule A appended to 
these rules with one or more sufficient sureties 
for ita production when called for.” The 2nd 
defendant was, therefore, the principaland his - 
twoco-executants were his sureties. Section 19, 
clause 15 of the Court Fees Act exempts from 
Court fees:—‘Bail-bonds in Criminal cases, 
recognizances to prosecute or give evidence 
and recognizances for personal appearance or 
otherwise. Even if an undertaking to pro- 
duce the person of another be exempt, an 
undertaking to produce material objects, 
documents and so forth would perhaps not 
be exempt. 

Article 57 of the Stamp Act provides for 
duty on security bonds or mortgage-deeds 
“oxecuted by way of security for the due 
execution of an office or to account for money 
or other property received by virtue thereof 
‘or executed by a surety to secure the due 
performance of a contract.” The executants 
of the bond may in certain cases be deemed 
officers in custody of the attached properties 
(compare, Order XXI rule 43) but if not, there 
was certainly acontract and the sureties, 
who joined in the execution of the bond, were 
expressly required as such to join in it and in 
as far as their obligation is concerned, they 
fall under that Article. it will be observed 
that there is no proviso in this article that 
payment under the Court Fees Act exempted 
them from liability under this Article. The 
principle in Kulwanta v. Mahabir Prasad 
(1), Soonjharee Koonwur v. Ramessur Pandey 
(2) would, therefore, be applicable. In this 
connection, the case of the obligation being 
charged on immoveable property may also be 
referred to. Such instruments are treated as ° 
mortgages even though executed under the 
Oivil Procedure Code. The Board of Revenue 
has also ruled to the same effect (vide Resolu- 
tion No. 2273, dated 9th September 1899, 
Registration Circular No. 11, dated 23rd 
September 1899) and instruments of that 
nature are not registered by the Registering 
Officers unless they are stamped as mortgages. 
The Legislature did not amend Article 57 or 
24 even when they thought fit to do soin 
regard to Article 15, Stamp Act, and Article 
16, Schedule TI of the Gourt Fees Act. Lam, 
therefore, of opinion that a security bond by 

{DIL A. 16; A.W. N. (1888) 281. 

(2) 5 W. R. Mis. 47. 
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sureties to see to the production by the 
decree-holder, jadgment-debtor or claimant, 


as the case may be, of attached moveable 
entrusted to the former are chargeable under 


Article 57. and that they are not liable under ` 


the Court Fees Act. In this connection, I 
may also refer to certain other cases under 
the Civil Procedure Code when the taking of 
security may be ordered, e.g., where there is an 
attachment or arrest before judgment (Order 
XXXVIII, rules 1 and 5) or for costs (Order 
XXY, rule l and Order XLV, rule 7), where 
execution or stay thereof is ordered(Order XLI 
rules 5 and 6 and Order XXI, rule 26), where 
money is paid out tothe guardian of a minor 
entitled to ib (Order XXXII, rnle6)and where 
an arrested judgment-debtor desires to file an 
insolvency application (section 55). In most 
of these cases, security on immoveable property 
is demanded and registered bonds are filed 
bearing ad valorem general stamp. 

The Government Pleader, for the Referring 
Officer. 


OPINION.—In this matter, a point was. 


raised by the Government Pleader as to 
whether the rules, in connection with which 
this reference arises, have now any legal 
effect. 

The power given to the Local Government 
by section 269 of the old Coda to make rules 
for the maintenance of attached live stock is 
now given to the High Court by section 128 
(2) (b). Order XX1, rule 43, re-produces the 
old section 269, but it does not re-produca the 

_ provision requiring the officer attaching the 
property to actin accordance with the rules 
notwithstanding they may bə inconsistent 
with the provisions of the section. Section 157 
of the Code of 1908 keeps alive the rales 
etc., made under the old Code so far as they 
are consistent with the Code of 1908. There 
is nothing in the Code of 1908, a3 distingu- 
ished from the orders in the first Schedule ta 
the Code, which is inconsistent with the rules 
issued under section 269, though there is an 
inconsistency between the roles and Order 
KAKI, rule 43. But the High Court has 
power to alter the rules in the first Schedule. 
This being so, 1 do not think it follows that 
because the rules made under the old section 
are incoasistent with the rules in the 
schedule that “chey are not consistent with 

. this Code” within the meaning of section 157. 

Thea point ig not fraa fron doubt, but 
until rales are made by the High Court, I 
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think the rules made by Government under 
section 269 of the old Code are in fores. 

Section 157 is an enabling, not a repealing 
section. The rules have never been expressly 
repealed and I do not think we are bound to 
hold they are implicitly repealed by virtue of 
the words, “so far as they are consistent 
with this Code,” which occur in section 157. 

As regards the question raised in tho letter 
of referencs, as the bond is given in 
pursuance of a rule made under power 
conferred by a section of the Code, I think 
the bond may be said to be given in pursuance 
of an order made by a Court ander a gection 
of the Code of Civil Prosedure, that, 
consequently, the bond is “otherwise provided 
fur by the Court Fees Act,” (See Schedule 
II, Article 6, Court Fees Act, 1870, and Sche- 
duale I, Article 15 of Indian Stamp Aot 1899), 
and that the stamp is an eight anna stamp 
under the Court Fees Act. 


PUNJAB CHIEF COURT. 
First Civiu Appeat No. 1074 or 1910, 
July 31, 1913. 

Present: —Mr. Justice Kensington and 
Mr. Justice Rattigan. 
Musimmati GAUHAR KHANUM—~ 
PLAINT. 8? —APPELLANT 


1tersus . 
NAWAB KHAN AND oraers —Dergnpants 


— RES?ONDENTS. 

Dower —Fictitious dower fixed at marriage ~Khattars 
of Attock District—Customary dower —Mehr-ul-mis]— 
Reasonabie sum—Unsecured dower.debt—Ancestral 
property not liable, 

Among members of the Khattar tribe in the Attock 
District, the dowers of ladies are fixed at very hich 
amounts but there is, in reality, no intention on the 
part of the husband to pay those amounts nor ex- 
pectation on the part of the wife that she will be paid 
as sach. 

In such a case, the wife should be allowed the 
mehr-ul-misl or customary dower. 


Ornaments given to the wife at the time of the 
marriage are asually regarded, according to the cus- 
tom of the Khattar tribe, as part of a wife’s dower, 

Where a young woman of good family was married 
to a somewhat elderly man, who had already two 
wives living and who died leaving property worth 
about sixty or seventy thousand rupees: 

Held, that it was reasonable to allow the youn 
widow Rs. 6,000 on accaunt of her dower. : 

The ancestral property of a deceased Khattar can 
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not be made liable for the payment of unsecured 
dower-debt due to his widow. 

Jagdip Singh v. Narain Singh, 15 Ind. Cag. 866;4 P. 
R. 1913; 160 P. W. R. 1912; 178 P. L. R. 1912; applied. 

First appeal from the decree of the District 
Judge, Attock, at Campbellpore, dated the 
6th June 1910, decresing plaintiff's claim 
in part. i 

Rai Bahadur Pandit Sheo Narain, and 
Bhagat Govind Das, for the Appellant. 

The Hon’ble Mr. Muhammad Shafi, K.B. and 
Mr. Bhagat Ram Puri, for the Respondents. 


JUDGMENT.—The following family table 
will help to elucidate the facta: — 
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Maula Dad was a Khattar of Manza Hassn 
Khan, Tahsil Fattabjang, District Attock, 
and was possessed of considerable property, 
the value of which at the time of his death 
was about sixty or seventy thousand rupees. 

On the 20th September 1905, he married 
thè plaintiff, who was then a young girl of 
about 18 years of age, and at the timeof 

< this marriage his two first wives were alive. 
Maula Dad died on the 29th June 1908. 
The plaintiff, who has admittedly re-married 
since her late husband’s death, sues the two 
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surviving widows and their children for 
recovery of Rs. 25,125, which she alleges to 
be the prompt dower fixed at the time of her 
marriage and claims to recover the said 


` amount from the property left by. the de- 


ceased. 

The defendants, with the exception of 
Musammat Roshnai, who admitted the claim, 
pleaded that the parties were bound by 
custom in matters relating to marriage and 
dower; that the dower was not recoverable 
from the estate of the deceased, that n> such 
sum as Rs 25,125 had been fixed; that in 
any event there was no intention on the 
part of Maula Dad to pay that amount; and 
that the utmost the plaintiff could claim 
would be the ordinary dower recognised by 
the custom of the parties which, according to 
defendants, would be asum of about Rs. 500, 

Issues were fixed covering the .points in 
dispute, and after the parties had been given 
full opportunity to establish their respective 
cases, the District Judge, Khan Taj Muham- 
mad Khan, delivered judgment on the 6th 
June 1910. Thè learned Judge found that 
the plaintiff's dower had been proved to have 
been fixed, as alleged by her, . at the sum of 
Rs. 25,125. Defendants no longer dispute 
this fact. The learned Judge also found that 
amorg members of the Khattar tribe of the 
Attock District, there is no particular custom 
limiting the amount of dower, which is fixed 
at sumé varying from Rs. 300 to Rs. 60,000, 
but he added that “up till now there is no 
instance to show that in that tribe any suit 
had been instituted in a Court of Law for 
recovery of dower.” He farther found, 
for reasons given by him in detail at page 
106 of the paper- book, that the amount fixed 
as plaintiff's dower was nominal, and that 
neitber of the parties had any intention to 


` give effect to the entry in the marriage regis- 


ter as it stood. He, therefore. proceeded to 
discuss tke question whether plaintiff was 
entitled to Mehr ul misl, i. e, customary 
dower, and, if so, at what amount such dower 
should be fixed? He found that it is custom- 
ary in the family of the plaintiff to fix 


dowers of the ladies at very high figures 


(če, Rs. 32,000, in the case of Musammat 
Bani Begum, maternal aunt of the plaintiff), 
but be also found that none of these ladies 
have ever been paid their dowers in full, 
The only authenticated instance on the 
record of a large dower being paid Was, 


Vol. XX] INDIAN CASES. 779 
GAUHAR KHANAM v, NAWAB KHAN, | 
according to the learned Judge, that of a decree could not be passed against such 


Musammat Golab Jan, whois said to have 
received Rs. 10,000, as her dower from her 
husband, Raja Abdul Aziz. The learned 
Judge was much impressed by this instance, 
which he says “took place before the institu- 
tion of the present snit and conld not be 
refuted by the defendants.” Accepting this 
instance as a guide, the District Judge found 
that Rs. 10,000 was the Mehr-ul-misl to 
which the plaintiff was entitled, but that as 
she had received ornaments at the time of 
her marriage and as such ornaments accord- 
ing to the custom of the tribe were to be 
regarded as part ofa wife’s dower, the 
amount claimable by plaintiff would be about 
Rs. 5,600 as in all probability the ornaments 
given to her by Maula Dad at the time of 
her marriage were worth a similar sum. In 
connection with the latter point, the learned 
Judge arrives at his conclusion by reference 
to the evidence of Samanda Khan and Fateh 
Khan, witnesses for ths plaintiff and defend- 
ants,” respectively, to the effect that the 
plaintiff was given ornaments worth Rs, 6,000 
or Rs. 7,000 at the time of marriage. This 
statement the learned Judge regards as pro- 
bably exaggerated, but he is of opinion that 
Maula Dad would not be likely to have given 
his young wife ornaments of less value than 
Rs. 5,000. Finally, the Districts Judge held 
that the plaintiff's dower waa recoverable 
from the property left by Maula Dad and 
that the latter’s entire estate was liable for 
payment of it. Hə accordingly granted 
plaintiff a decree for Rs. 5,000 on account of 
dower recoverable from the estate of Maula 
Dad, with costs proportionate to the amount 
decreed to plaintiff. 


< Both the plaintiff and defendants have 
appealed from this decree, the plaintiff urg- 
ing that she should have been awarded the 
full amount claimed by her, the defend- 
ants contending that the District Judge erred 
in holding that the Mehr-ul-mist of plaintiff 
was Rs. 10,600; that it should have been 
fixed at Rs. 500, that as plaintiff had receiv- 


ed jewelry worth much more than the latter - 


amount, her claim ought to have been dis- 
missed; that the District Judge erred in 
admitting Musammat Gulab Jan's case into 
evidence; that the receipt in that case upon 
which the learned Judge relied had not been 
legally proved; and finally, that in any event 


‘consideration of a Division 


part of the estate of the ‘deceased as was 
ancestral in the hands of the defendants, 
minor sons of Maula Dad. 


We have heard Mr. Sheo Narain at some 
length in support of his appeal, bat we agree 
with the learned District Judge that the 
evidence on the record fully proves that 
among members of the Khattar tribe in the 
Attock District, the dowers oflthe ladies are 
fixed at very high amounts, but that there 
is, in reality, no intention on the part of the 
husband to pay those amounts nor expecta- 
tion on the part of the wife that she will be 
paid such. Many witnesses referred to 
instances where the dower has been fixed at 
amounts of Rs. 10,000, Rs. 20,000, Rs. : 0,000, 
and even Rs. 60,000, but there is no well- 
established case where any such dower has 
been paid in full or indeed to anything like the 
extent at which it was fixed. In this respect, 
the custom of the parties resembles that of 
the Pathans of Kasur, which came under the 
Bonch of this 
Court in First Appeal No. 98) of 1894, 
As remarked by the learned Judges in 
that case, the evidence before them showed 
that among the Pathans of Kasur, it is 
customary to fix dowers of extravagant 
amounts and it is not unusual for a husband, 
who could not raise a sum of Rs. 690, 
to agree to pay Rs. 60,000. Mr. Sheo Narain 
argued that these large amounts were fixed 
in order to provide a. safeguard to the 
wife against the arbitrary exercise of her 
hasband’s power of divorce Iu the case 
cited, it is observed that “extravagant 
dowers are clearly fixed to enhance the 
importance of the bride’s family and to 
testify to the exalted nature of the oon- 
nection which the bridegroom is forming, 
There may have been originally some idea 
that a husband, with the prospect of having 
to pay an amount of dower far beyond 
his means, would treat his wife well and 
would not divorce her, bat this idea no 
longer exists. No one ever thinks of admit. 
ting the exact payment of such excessive 
dowers or indeed a dower at all, and there 
is no properly authenticated instance of a 
claim of such a nature having been put 
forward by the wife and acknowledged by 
the busband or his heirs. Large sums may 
have occasionally been paid to wives on 
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account of dower bub in sach cases it 
appears probable that thera was no nearer 
heir besides the wife.’ These remarks are 
very apposite to the present case, and we 
are also much impressed with the force 
of the District Judge’s reasoning for arriving 
at the conclusion that these Khatiars, when 
coutracting to pay enormous amounts by way 
of dower, have no intention of carrying the 
contract into effect. The argument that the 
evidence in this case must be accepted with 
caution because it is given by men who are 
testifying in their own interests and to the 
prejudice of their women folk, does not appeir 
to us to have any force in view of the fact that 
many of these men have sisters and daughters 
who are married and who, under the express 
terms of their dower contracts, could claim 
sums which their own brothers and fathers 
state in: Court they have no right to claim. 
We did not consider it necessary, therefore, 


to hear Mr. Muhammad Shafi in reply to 


Mr. Sheo Narain upon plaintiff's appeal, 
which js accordingly dismissed with costs. 

As regards defendants’ appel, there is no 
doubt a large body of evidence in support 
of the contention that the customary dower 
in tbis tribe does not exceed Rs, 500 and 
that in poinbof fact the ornaments given 
at the time of marriage are regarded as the 
equivalent of such dower. For instanca, 
plaintiff’s own brother-in-law (and her wit- 
ness in this case), Khuda Dad, admits that 
ornaments given at the time of the marriage 
are in reality the heg-mehr, and even a person 
of the position of Sardar Dost Muhammad 
Khan, Zatldar, who isa Riis and Kursinashin, 
paying Rs. 6,000 annually as land revenue, 


states that at the time of his marriage, his’ 


wife’s dower was fixed et Rs. 500 and one 
gold mohur. This witness, who appeared on 
behalf of the dafendants, asserts that such is 
the practice generally in his family, aad that 
the ornaments given to the bride at the 
time of the marriage are counted towards the 
dower. The instance relied upon by the Dis- 
trict Judge, that of Musammat Gulab Jan, 
has, in point of fact, not been proved and 
he is in errorin stating that the amount of 
Rs, 10,000 was paid to Musammat Gulab Jan 
before the institution of the present suit. 
According to the copy of the receipt alleged 
to have been given by her (page 7 of the 
paper-book), the money is said to have 
heen paid on the 22nd July 1909, whereas 
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the present suit was instituted on the 6th 
July 1909. Neither Musammat Gulab Jau 
nor her hushand, Raja Abdul Aziz, were 
called a3 witnesses by the plaintiff to prove 
this transaction, aud copy of the receipt is 
clearly inadmissible in evidence. Tt has not 
been proved by any one and there is nothing 
to show that the original is lost or cannot 
be produced, and the endorsement on the 
back of the copy merely shows thatit was 
filed by the plaintiff and ordered to be put 
on the record by “A. C. Suri.” On in- 
quiry, we are informed that “A.C. Sari” is 
the Ahlmad of the District Judge's Court. 
Sardar Dost Muhammad Khan, who refers 
to this transaction between Musammat ' 
Gulab Jan and her husband, states that 
nd money was paid in his presence. 
There ig thas absolutely no proof of 
the alleged payment by Abdul . Aziz to 
his wife. At the same time, it is not quite 
accurate to say that instances are not forth- 
coming of payment of sums of money exceed- 
ing Rs. 500. For instance, Ahmad Khan a 
witness for plaintif (page 91 of the paper- 
book) states that the dower of his first wife 
was Rs. 25,000 and that he paid her two or 
four thousand rupees prior to her death, 
He adds that the dower of his second wife 
was fixed at Rs. 10,000 and that he gave his 
wife Rs. 8,000 worth of ornaments and 
certain mortgage, rights in land which he 
held in Fattehjang, the value of which was 
about Rs. 2,000. In oross-examination, the 
witness reduces the value of the ornaments 
given to the second wife to Rs. 4,000 but 
itis clear from this and other evidence on 
the record that fairly large sums are 
occasionally, though possibly rarely, given 
as dower to the wife. In no instance, has" 
any cash been given approaching even 
approximately to the amount of Rs. 25,000 
claimed by the plaintiff, bat having regard 
to the position of Maula Dad and to the 
fact that the plaintiff was a young woman 
of gond family, marrying a somewhat 
elderly man who ‘had already two wives 
living, we do not thiak that the amount of 
Bs 5,000, awarded to her by the District 
Jadge (who is himself a Muhammadan of 
Kohat),is, inthe circumstances, unreasonable. 
We, therefore, uphold his decree pro tanto. 
As regards the question whether the 
decree can be executed against ths ancestral 
property of the minor defendants, we have 
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no hesitation in holding, on the strength of 


the Full Bench ruling in Jagdip Singh v. 
Narain Singh (1), that such part of the 
estate as is ancestral in the defendants’ 
hands cannot be made liable for pay- 
ment of a debt which Mr. Sheo Narain 
himself admits is-unsecured. 

We accordingly so far accept defendants’ 
appeal as to hold that the sum of Rs. 5.000 
‘decreed to plaintiff cannot be recovered trom 
the ancestral property left by Maula Dad, 
bntin all other respects it stands dismissed. 
Upon this appeal, we leave [the parties to 
bear their own costs. 

Appeal dismissed. 


(1) 15 Ind..Cas. 866, 4 P. R. 1913, 160 P. W, R. 
1912, 178 P. L. R. 1912. 


CALCUTTA HIGH COURT. 
Ssconp Civin APPEAL No. 3103 or 1910. 
July 16, 1913. 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley. 

LAL BAHADUR SAHA—PrarntirrF— 
APPELLANT 
versus 


M. MACKENZIE — DEFENDANT— 
RESPONDENT. 

Zuripeshgi tease—Raiyat taking zuripeshgi, effect of 
—Raiyati status, if lost—Right to acquire right of occu- 
pancy, if divested—Lease constituting valid security 
for sum advanced—Foundaticn of claim to raiyati in- 
terest. 

Where a lease is not a mere contract for the culti- 
vation of the land let but is also intended to consti- 
ute and does constitute a real and valid security to 
the tenant for the sam advanced, it cannot be made 
the foundation of a claim to a raiyati interest. 

A raiyat, by taking a zuripeshgi lease of the land 
of which he was previously in possession as a raiyat, 
does not lose his raiyat: status, or divest himself of 
his right to acquire a right of occupancy in the land. 

Bengal Indigo Co. v. Raghobur Das, 24 O. 272; 28 
I. A. 158; 1 C. W. N. 83 and Ramdhari Singh v. 
Mackenzi, 10 0. W. N. 351, relied upon. 

Appeal from the decree of the Sub-Jadge 
of Mozafferpur, dated June 16th, 1910, 
affirming that of the Munsif of that District, 
dated January 11th 1910. 

Babu Karunamoy Bose for Babu Khetra 
Mohan Sen, for the Appellant. , 

Babu Shamatul Uhandra Dutt, for the 


Respondent, 
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JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to recover 
khas possession of 10 bigkas of land, which 
had been given in Zurpeshgt to the defendant 
for a term of fifteen years from 1301 to 1315 
Fasli Sambut. The plaintiffs alleged that 
Rs. 600 was stated in the deed to be the 
Zurpeshg?; but, as a matter of fact, only Rs. 259 
was paid to them, that the said amount had 
been satisfied out of the rent of the land fixed 
by the Zurpeshg? patiah and that they were 
entitled to possession of the land and mesne 
profits after the expiry of the term of the 
lease and to the rent reserved from the 
years 1313 Fasli Sambat. The Courts below 
dismissed the suit. 


It appears that the shares of the plaintiffs 
Nos. 2 and 3 in the land in dispute were sold in 
execution of a mortgage decree and purchased 
by two persons, Mathura and Bankey. These 
persons were opposed by the defendant in 
obtaining possession of the land. They 
thereupon brought a suit, to enforce their 
mortgage lien, against the defendant and, 
in tbat suit, Bhola Sahi, the plaintiff No. 
2 and Sheo Nandan Sahi, the husband of 
the plaintiff No. 8, were made parties. That 
suit was compr:mised between Mathura 


‘and Bankey on the one hand and the 


present defendant on the other and the 
former recognised the latter as the occupancy 
raiyat of the land. Subsequent to the 
institution of the present suit and on the 
19th December 1909, Mathura and Bankey 
executed a deed of disclaimer in favour of 
Bhola and Sheo Nandan’s widow, (the 
plaintiffs Nos. 2 and 3), but as the deed did 
not confer any right on them at any time 
previous to its execution, the learned 
Subordinate Judge held that it must be 
considered that they had no right when this 
suit was instituted. Having found that 
the plaintiffs Nos. 2 and 3 had no right to 
sue, the Subordinate Judge arrived at the 
conclusion that the plaintiff No. 1 was not 
entitled to obtain a partial ejectment to the 
extent of his share and that the collection 
in respect of his share not being shown to be 
separate, he was also not entitled to recover 
in, this snit his share of the rent. The 
plaintiffs have appealed to this Court. 

So far as the plaintiffs Nos. 2 and 3 are con- 
cerned, we are of opinion that the decree of the 
lower Appellate Court must be confirmed; but, 
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as regards the plaintiff No. 1, we think that 
he is entitled to get posseszion to the extent 
of his share, if there was no tenancy created 
by the Zurpeshgi. h 

The lands in suit were given in Zurpeshgz 
on the 3rd June 1693 at an uniform annual 
rent of Rs. 61-14.0 for a term of years from 
1801 to 1315, the Zurpeshgi being stated to 
be Ra 600 and bearing interest at 8 annas 
per cent. per mensem to be re-paid by means 
of the Sadhawa Patawa to the defendant. 
The material terms of the docament are as 
“follows: — 16 is desired that the said Saheb 
Tiecadar should take possession of the said 
land, make proper cultivation himself or get 
it cultivated by others, grow Indigo seeds or 
any other Indigo crop by using the land as 
his khas Zeract or by settling the same with 
tenants according to his own desire and shall 
coutinae appropriating the proceeds thereof 
till the term of the Ticoa. He shall year by 
year dedaci the said fixed jama in payment of 
the principal and interest of his Zurpeshg? as 
per account given below and shall pay the 
remainder, the amount of lessor’s right 
payable to us, towards the ond of the term 
of the żicca on taking receipt therefor from 
us... He shall conveniently cut and recover 
the Indigo crops grown and standing on 
any quantity of land in 1315 Fasli Sambat, 
when the term of the Ticca patiah comes to 
an end and shall pay teu annas rent for 1316 
Fasli Sambat, at Rs. 6-3-0 per bigha and shall 
give up possession of the said land.” It has 
been contended on behalf of the respondent 
that a right of occupancy, at any rate, a 
raiyati interest was created by this pattah 
and reliance bas been placed upon the case of 
Ramdhari Singh v. M. H. Mackenzie (1). 
We are of opinion, however, that the 
Zurpeshgi pattah did not create any raiyati 
interest in the defendant. In the case of 
Bengal Indigo Company v. Roghobur Das (2), 
the Judicial Committee of the Privy Council, 
with reference to certain Zurpesigt patiahs 
in that case, observed as follows: — ‘Their 
Lordships see no reason to differ from the 
views expressed by the learned Judges of 
the High Court, to the effect that the 
leases in question were not mere contracts 
for the cultivation of the land let, but that 
they were also intended to constitute, and did 


(1) 10 0. W. N. 351. 
(2) 24 O. 272; 23 I. A. 168; 1 0. W. N. 83. 
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a real and valid security to the 
tenant for the principal sums which he had 
advanced, and interest thereon. The ten- 
ants’ possession under them was, in part at 
least, not that of cultivators only, but that 
of ersditars operating re-payment of the debt 
due to them, by meansgof their security.” 
We think that those observations equally 
apply to the lease in the present case. In 
another case, Ram Khelawan Roy v. Sambhoo 
Roy (3), where the plaintiff granted to the 
defendant a Zurpeshgi patiah for five years, 
which provided that, with the exception of 
one rupee which was to ba paid yearly to the 
proprietors, the whole of the rent for five 
years was to be taken by the Zurpeshgidars 
on account of the profits of the Zurpeshgz, 
that the Zurpeshgt money, a sum of Rs. 
499 must be re-paid at the end of five years 
and that if it was not so paid, the Zurpeshgi- . 
dars would, by virtue of the deed, remain in 
possession until the payment of the Zurpeshgi 
and the deed would continue in force until 
such payment, it was held that the deed did 
not create a razyaiz tenancy and reference was 
made to the Privy Council case cited above, 
These two cases were considered in the case 
of Ramdhari Singh v. Muckenzie (1) bat the 
learned Judge who decided that case distingu- 
ished them. The Privy Council case was dis- 
tinguished on the ground that the area of the 
land in that case exceeded 100 bighas. That 
appears to be so; but then the Privy Coancil 
made the observations which we have already 
cited which-go to show that, in the opinion 
of their Lordships, where a leaseis not a mere 
contract for the cultivation of the land let but 
is also intended to constitute and dces consti- 
tute a real and valid security to the tenant 
for the sum advanced, it cannot be made 
the foundation of a claim to a raiyati 
interest. The second case was distinguished 
on the ground that the whole of the rent was 
paid iu advance as zurpeshg?; but, as a matter 
of fact, in that case, a portion of the rent, 
though a very small amount (namely, one 
rupee), was to be paid yearly to the proprietor 
as rentand the remaining amount was to 
be appropriated by the zurpeshgidars. How- 
ever that may be, it appears that, in the case 
of Ramdhari Singh v. Mackenzie (1), the lease 
(which was for nine years) provided that the 
eurpesght advance was to be paid off in four 


(8) 2 C. W. N. 758, 
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years and that for the following years rent 
was to be paid every year, and it was found 
that the defendant had been holding the 
land as ratyai for more than twelve years; 
and the case, therefore, is distinguishable 
from the present. We agree, so far, with 
the view taken in that case that a razyat by 
taking a zurpeshg? lease of land of which 
he was previously in possession as a 
raiyat does not lose his raiyatt status, or 
divest himself of his right to acquire a right 
of occupancy in the land. In this case, we 
- are of opinion that, having regard to the 
terms of the zurpeshg?, no raiyati interest 
was created and that, on the expiry of the 
terms of the pattah, the plaintiffs were entitled 
to get khas possession. It has been contended 
on behalf of the respondent that the defend- 
ant set up a raiyati interest previous to 
the zurpeshge. It is nct expressly set out in 
the written statement and, although there 
was an issue on the point, it does not appear 
from the judgments that any evidence was 
adduced upon it. Mathura and Bankey, it is 
true, recognised the defendant as having 
rights of occupanoy, bat that was by a com- 


promise in the suit to which we have already. 


referred. The defendant must, therefore, be 
taken to be a ruwat with rights of occupancy 
so far as the plaintiffs Nos. 2 and 3 are con- 
cerned. The appeal of the plaintiffs Nos, 2 
and 3 must, therefore, fail. 

The learned Pleader on behalf of the re- 
spondent, however, says that there is evidence 


ou the record to show that the defendant , 


had a razyotz interest prior to the date of the 
zurpesght. Under the circumstances, the 
decree of the lower Appellate Court, in so 
far as it relates to the share of the plaintiff 
“No. 1, is set aside and the case remanded to 
that Court. The lower Appellate Court will 
decide upon the evidence on the record 
whether the defendant had any raiyati 
interest in the land in suit prior to the date 
of the surpeshg?, Ifthe question is decided 
in favour of the defendant, the suit will have 
to be dismissed. If, on the other hand, it 
is decided against him, then the plaintiff 
No. 1 will be given a decree for khas pos- 
session to the extent of his one-third share 
jointly with the defendant. The Court below 
will also decide the question whether any rent 
reserved by the zurpeshgi was due to the 
plaintiffs and, if so, it will give a decree to 
the plaintiff No, 1 to the extent of one-third. 
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It will further decide the question of mesne 
profits to the extent of the share of the plain- 
tiff No. I. As regards mesne profits, the 
parties will, of course, be entitled to adduce 
evidence. i 

Each party will bear his own costs of this 
appeal. The costs of the lower Courts as 
between the plaintiff No. 1 and the defend- 
ant will abide the reault of the remand. 

Appeal partly allowed; Oase remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Orvin Apesat No. 47 or 1911. 
May 15, 1913. 
Present: —~Mr. Piggott, J. C., and 
Mr. Kanhaiya Lal, A. J. O. 
SITLA BAKSH SINGH AND OTHERS — 
Derenpants—A $PELLANTS 
versus 
HARPAL SINGH AND OTHERS —PLAINTIFFS 
— RESPONDENTS. 

Contract, revocable, breach of—Remedy, choice of, lies 
with person affected by breach of contract. 

In the case of breach of a contract or of a trust 
revocable under certain contingencies, the choice of 
the remedy lies not with the promisor or trustee but 
with the person whose rights are infringed or kept 
back. 

ee agreement provided that the defendants were to 
retain possession of certain lands as long as they con- 
tinued to pay a certain sum as nankar to the plaintiffs. 

The agreement gave the plaintiffs the right to ter- 
minate the agreement whenever a breach took place. 

It was found that the defendants failed to do so for 
some time: 

Held, that the plaintiffs were entitled to possession, 
for their rights were not restricted by law to suing 
for the recovery of their nankar dues, 

Appeal against an order of the Sub-Judge, 
Biswan, dated 4th March 1911. 

The Hon’ble Rai Sri Ram and Babu 
Ramapat Ram, for the Appellants. 

Babu Ishri Prasad, for the Respondents. 

JUDGMENT.—The dispute in this case 
relates to a half share in two villages 
Kathaura and Kamharia, which originally 
belonged to the ancestors of the parties. 
The plaintiffs’ allegation was that Dunya 
Singh, the father of the plaintiffs Nos. 
1 and 2 and the grandfather of plaintiffs 
No. 3, 4 and 5, entrusted his half share in the 
said villages to Dawan Singh, Daryao Singh, 
Mangal Singh and Balwant Singh, the 
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ancestors of the defendants, for the sake of 
management, on the condition that 137 bighas 
of land would be set apart for the use of the 
former and that Ra, 10 per year would be 
paid to him by the latter out of the profits 
as nankar. The plaintiffs complained that 
the defendants had violated that agreement 
and pleaded that they were entitled to resnme 
the property at will, The defence was that 
the land in suit was mortgaged by Nighai 
Singh, the grandfather of Dunya Singh, to 
Mobkam Singh, the great-grandfather of 
defendant No. 1, that the predecessors-in-title 
of the defendants were at first in possession 
of the dispnted property as mortgagees and, 
subsequently, continned in possession of the 
game under an agreement with Dunya Singh, 
by which he had made over his share to 
them in lieu of 137 bighas of rent-free land 
and an annual payment of nankar, that they 
had not broken any terms or conditious 
“of the said agreement and that the plain- 
tiffs were not entitled to resumption. It was 
furtber pleaded that the defendants became 
the absolute proprietors of the land in suit on 
the expiry of the time for the redemption 
of the original mortgage, that they had 
instituted a similar claim at tbe time of the 
Regular Settlement but were unsuccessful, 
and that the claim was barred by limitation. 
The learned Subordinate Jadge found that 
no mortgage of the kind set up by the defend- 
ants was proved and that the defendants 
had committed a breach of the agreement, 
under which the share of the plaintiffs was 
entrusted to them, and that the plaintiffs 
wore, therefore, entitled to resume their land. 


The main questions for considerati-n in 
this appeal are whether the share in suit was 
mortgaged by Nighai Singh, the ancestor of 
the plaintiffs, with Mohkam Singh, theancestor 
of the defendants, and if so, what was the 
effect of that mortgage and of the agreements 
subsequently entered into between the pre- 
decessors-in-title of the parties and of the 
proceedings instituted by Dunya Singh to 
obtain possession at the time of the Regular 
Settlement, and whether the claim was barred 
by time. 

There is no evidence on the record to show 
that any mortgage-deed-was executed by 
Nighai Singh, the grandfather of Dunya 
Singh, in favour of Ranjit Singh of the 
kind referred to in paragraph 14 of the 
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written statement. The only document, 
in which reference is made to auch a 
mortgage, is an agreement (Exhibit A 11), 
dated Chait Sudi 13th, 1249 Fasli, correspond- 
ing with the 12th April 1842, said to have 
been executed by Nighai Singh, wherein it is 
stated that Mohkam Singh should redeem the 
property from Ranjit Singh and then hold- 
it himself under mortgage, supplying Nighai 
Singh with the means for his subsistence and 
allowing him to redeem the same on payment 
of the amount spent in redemption with 
interest at 2 per cent. per mensem. Theré 
is no reference in that document either.to the 
amount of the mortgage-money or to the 
property or share said to have been hypothe- 
cated, and, in the absence of evidenca to show 
that the signature borne by the document was 
actually made by Nighai Singh or resembled 
his signature or that the possession of Mohkam 
Singh was referred to in any of the public 
documents subsequently prepared, it is 
difficult to presume its genuineness, Further, 
there is no evidence to prove that Mohkam 
Singh actually paid the mortgage-money due 
to Ranjit Singh and redeemed the earlier 
mortgage. There is no referenca to any such 
mortgage or redemption in the agreements 
subsequently execated by Dunya Singh, the 
grandson of Nighai Singh, in favour of 
Dewan Singh, the son.of Mohkam Singh, in 
1856 or in the litigation that took place 
between the parties in 1870, and the 
defeudants cannot be now allowed to go 
behind the agreements of 1856, which declar- 
ed the rights of the parties, or to assert 
claims which were at that time neither set up 
nor reserved, 


In the pre-British days, engagements for 
revenue were often made with the repre. 
sentatives of families instead of with indivi- 
dual co parceners, and smaller land-holders 
frequently united themselves with a bigger 
Jand-holder, if he was their kinsmen, ia 
obtaining a single engagement with the 
servants of the King in the name of the 
latter to save themselves from harassment 
by the Collectors of the revenue; and the 
bigger land-holder would hold himself res. 
ponsible for the payment cf the revenue 
to the King and allow the other co-sharers 
to hold some land for cultivation rent-free 
and to recover or collect certain daəs in 
proportion to their share of the remaining 


a 


Vol. XX} 
SITLA BAKSH SINGH ©. HARPAL SINGH. 


profits by way of maintenance for themselves 
and their families. Such an agreement 
suited the convenience of the Collectors of 
revenue too, for it enabled them to look 
to the main proprietor for the payment 
of the dues leviable on account of the 
entire estate and was known as an arrange- 
ment of shamil qabuliat or consolidation 
of engagements. 


Such an arrangement probably existed 
between Dunya Singh, the predecessor in- 
interest of the plaintiffs, and Dawan Singh, 
Daryao Singh, Mangal Singh and Balwant 
Singh, the’ predecessors-in-interest of the 
defendants too prior to the agreement of 
the 27th August 1856, for that agreement 
refers to 117 bighas of land having been 
held by Dunya Singh from before. Any- 
how by that agreement Danya Singh gave 
possession over his entire share in the 
villages in question to persons aforesaid, 
subject to the condition that he was allowed 
a cash allowance of Rs. 10 per annum 
by way of nuntar and to retain 137 bighas 
of land for his cultivation, free of any 
responsibility for the payment of land 
revenue, besides a grove, an orchard and 
_ tke village site (deh abadi apne gabze men 
_rakhen) and the right to take bamboos 
for thatching and to get parjof and other 
dues from the ryots of the village other than 
the rent of abadi land under tobacco cultiva- 
tion. 

The agreement executed by Dawan Singh, 
Daryao Singh, Mangal Singh and Balwant 
Singh was in Hindi and Urdu. ‘the Hindi 
counter-part (Exhibit 1) stated that the 
executants would set apart the above land 
for Dunya Singh and pay him the annuity 
aforesaid, that so long asthe arrangement 
lasted they shall be responsible for the 
maintenance of Dunya Singh (Jo patti Thakur 
Dunya Singh ki hamare pas rakhin jab tak woh 
amal rahe tab tak khane ko den), and that in 
caso the agreement was violated, Dunya 
Singh could take possession of the patti 
without any objection on their part (jad 
hamare amal man na pawen tab apni patti par 
amal karen la kalam), but he should not 
interfere with them as long as they went on 
giving him his maintenance (jab tak ham 
khine ko dthe jai tab tak patti se muzahim na 
howen). The Urdu counter-part (Exhibit 2) 
stated that in recognition of the zemindari 
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rights held by Dunya Singh (bich wajah huquq 
zemindari ke) 137 bighas of land was set 
apart for Dunya Singh and an annuity of 
Rs. 10 per year was to be paid to him, that 
as long as Dunya Singh allowed his pro- 
perty to remain included in the qibuliat of 
the execntants, they would carry out the 
conditions previously specified (jab tak Dunya 
Singh patti mazkura ko shamil qibuliat hamare 
kerakkhain tah tak bamujib qual wa qtrar 
marquma bala likhe hue apne ke bila uzr wa 
takrar Dunya Singh koham diya karen) and 
that in case they failed to abide by them, 
they would give up the piti from their 
possession (agar is iqrar men kabhi kuch uzr 
wttakrar karen ham to gunahgar sarkar ke 
horar patti marqum a se dast bardar kowen). 

A corresponding agreement was executed 
by Dunya Singh in Urdu (Exbibit Al) on the 
same date, reciting all the terms above 
referred to aud agreeing to abstain from 
raising any quarrel or dispute so long as 
he received his fixed allowance and agreeing 
to help Dawan Singh and the persons, to 
whom the property was made over with his 
counsel and advice, in settling any disputes 
that may arise in consequence of claims made 
by third parties (aur jo kisi aur shakhsh 
ghair se babat zemin ke qazya wa fasad Narpat 
Singh wagaira se howe to main ba-har hal 
sharik unke hokar hasalah ekdigar ke usko rafa 
dafa karun). A declaration to the same 
effect was made by Dunya Singb in Hindi 
(Exhibit A12) stating that so long as he 
was paid what was allowed to him by the 
agreement, he would not in any way interfere 
with Dawan Singh and others to whom the 
property was made over and that if he did 
interfere, he would ba liable to divine 
punishment. 


There was nothing in the above agree- 
ments to indicate that Dunya Singh had ab- 
solutely parted with his proprietary rights. 
The Urdu agreement executed by Dawan 

‘Singh and his co-sharers seemed to imply 

that the covenants were to be kept up only s> 
long as Dunya Singh chose to keap his share 
included in their gabuliat, butthe Hindi 
counter-part of the same forbade Dunya Singh 
from interfering as long as the covenants 
were observed and the agreements executed 
by Danya Singh did not reserva any right of 
re-entry except in the case of a breach. 

We do not know when Dawan Singh died, 


786 
SITLA BAKSH SINGH V. HARPAL SINGH. 


The summary settlements were subsequent- 
ly made with Narpat Singh, the brother of 
Dawan Singh, and after his death the Assis- 
tant SettlementOfficer in charge of the Regular 
Settlement gave a decree for the proprietary 
rights of the villages of Kathaura and Kam- 
haria to Hardeo Bakhsh Singh, the grandson 
of Dawan Singh, on the 15th December 1869, 
stating that the said decree was to operate 
in favour of Hardeo Bakhsh Singh and also 
in favour of his co-sharers. The effect of the 
decree practically was the withdrawal of the 
order of confiscation passed by the British Go- 
vernment after: the Mutiny and to.restore the 
villages in question to Hardeo Bakhsh Singh 
and such of his co-shareras as owned the said 
villages on the date on which the order of 
confiscation was passed. 

On the 24th December 1868, Dunya Singh 
applied to the Settlement Officer stating that 
he had allowed his share in the villages in 
question tobe included in the gabuliat of 
Dawan Singh under an agreement executed 
by the laiter in his favour, that owing to the 
_ bad faith of Narpat Singh, the brother of 
Dawan Singh, he was no longer willing to 
allow his share to be included in his gabuliat 
and asking that his share should be entered 
in his name and separated from the share 
of his co-sharers by partition. That applica- 
tion was made against Narpat Singh, but 
either on account of his death or for some 
other cause no notice was taken of it till the 
12th February 1870, when an order was 
passed stating that the plaintiff had no cause 
of action and allowing him two days’ time to 
amend bis application. On the 26th February 
1870; Dunya Singh put in a fresh application 
confining his prayer to the possession of a 
half share of the disputed property on the 
allegation that the defendants had committed 
a breach of the contract by ejecting 
him from a portion of the land, house and 
bamboo clumps referred to in the agreement. 
The defence then set up was that Dunya 
Singh was in possession and enjoyment of 
his rights under the agreement and that 
the defendants had not committed any breach 
justifying the plaintiff in re-claiming the 
Jand. The Assistant Settlement Officer found 
that Dunya Singh had no right to re-claim 
the share, as the defendants had not com- 
mitted any breach of the agreement. That 
decision was upheld on 
Settlement Officer and the Commissioner of 
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the Sitapur Division on that very ground. 
The right of the then plaintiff to claim 
the land in case there was a breach was not 
then questioned by the defendants in the 
Settlement Courts, and there can be no doubt 
that had the plaintiff succeeded at the time 
in establishing a breach of the conditions, 
he would have been allowed to re-claim the 
land which was originally his. The Settle- 
ment Courts did not then hold, nor was 
it pleaded, that Dunya Singh had lost his 
proprietary rights, or was an under-pro- 
prietor, or that the British Government had 
granted an absolute title to Hardeo Bakhsh 
Singh and his co-sharers other than Dunya 
Singh irrespective of the agreements under 
which they held Dunya Singh’s share. The 
settlement had been made previous to the. 
litigation, in which the question of a breach 
was at issue, and the effect of the settlement 
decree granted to Hardeo Bakhsh Singh for 
himself and his co-sharers was nothing more 
than to restore the status guo ante, which 
existed prior to the order of confiscation. Tho 
defendants will, therefore, be deemed to have 
held the property subject to the terms and 
conditions mentioned in the agreements, 

The defendants never pleaded in the pre- 
sent case, either in the Court below or in 
their memorandum of appeal, that such 
rights as the plaintiffs had in the property 
were lost to them by virtue of the confisea- 
tion of Oudh by the British Government. On 
the other hand, as far back as 1870, they 
tacitly admitted the title of the plaintiffs, 
aud merely pleaded in defence of their 
right to-continue in possession that they had 
not violated any part of the agreements under 
which possession was made over to them by 
Dunya Singh. In Hurpurshad v. Sheo Dyal 
(1), where summary settlements were made 
by the British Government after the pro- 
ciamation of the 15th March 1858 with one 
of the members of the family and a talugdar?z 
sanad was granted to, and a gabulzat taken 
from, him before the passing of Act I of 
1869, and it was subsequently admitted by 
that person that the custom in his family 
was that the eldest member of the family 
continued to be the head while the others 
remained obedient to him but every ore 
possessed a share in the taluga, it was held 
by their Lordships of the Privy Council 


(1) 3 I. A. 259, 26 W, R. 65. 


Vol. XX} 


SITLA BAKSH SINGH Y. HARPAL SINGH. 


that the sanad and the summary settlements 
were a mere grant by the Government to 
one member of the family of property which 
belonged to the family jointly, and were 
not intended to enure to the sole benefit of 
the grantee and did not affect the rights of 
the family. In Thakur Hardeo Bux Singh v. 
Thakur Jawahir Singh (2), wherea suit was 
brought by some members of a joint Hindu 
family for a declaration of their right 
against another member thereof alleging 
that the defendant, being a qabulzatdar of 
a certain faluga in Oudh on behalf of the 
“ joint family, obtained a sanad in his own 
name and intended to deprive the plaintiffs 
of their rights, notwithstanding an admis- 


sion made by him that they were entitled’ 


to shares, it was held that a person, who is 
registered as a talugdar under Act I of 1869 
and had thereby acquired a falugdart right 
in the whole property, might nevertheless 
have made himself a trustee of a portion of 
the beneficial interest in lands comprised 
within the taluga for another and be liable 
to account accordingly. In that case, the 
grantee had admitted in a deposition ina 
previous case that in case of his brothers 
claiming their share, he would not decline 
to give them the same. We have in the 
present case not a mere deposition, but 
solemn written agreements executed before 
the vonfiscation ef Oudh, but adhered to by 
the parties to those agreements subsequent 
to that confiscation and relied on by them 
in the proceedings which arose between 
them after the settlement was made with 
Hardeo Bakhsh Singh and his co sharers, 
in proof of their rights. 


. In Hasan Jofar v. Muhammad Askari (3), 
where the respondent’s predecessor obtained 
from the Government are-grant of Ondh 
confiscated estates on his assurance to them 
that he would admit his former co-sharers 
toafourth share thereof, their Lordships 
of the Privy Council held that that created 
an absolute trust in their favour and that 
the co-sharers with whom no settlement 
was made were entitled to claim the pro- 
perty at any time from the trustee. In the 
present case, the decree ‘granted by the 
Settlement Court reserved the righis of such 
co-sharers as Hardeo Bakhsh Singh may 


(2) 41. A. 178, 3 C. 522. 
(4) 26 I. A. 229; 260. 879; 4 0. W. N. 65. 
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have had at the time of confiscation and the 
rights of the present plaintiffs have, there- 
fore, to be adjudicated on the merits of the 
agreements under which Hardeo Bakhsh 
Singh held their share. 

Whether those agreements constituted 
Hardeo Bakhsh Singh a trustee for Dunya 
Singh and his successors.in-interest for the 
mavagement of the estate and for the pay- 
ment of the Government revenue and an 
annuity to Dunya Singh, it is unnecessary 
to discuss in this case, because whether we 
regard the arrangement as a trust or asa 
contract, the arrangement was revocable 
only in case of a breach. The agreements 
specifically provided that Dawan Singh and 
the otaer persons, to whom the share of 
Dunya Singh was entrusted would, have to 
give up the share made over to them, if 
the terms and conditions of the agreements 
were atany time violated. In their agree- 
ments, Exhibits Nos. 1 and 2, they expressly 
undertook to give up the plaintiffs’ patti if 
the terms and conditions entered therein 
were infringed. Beyond an implication to 
be drawn from the Urdu agreement (Exhibit 
2) stating that the covenants would be bind- 
ing as long as Dunya Singh adhered to his 
land being included in their gqabuldat, there 
was nothing in any of the two sets of agree- 
ments to indicate that the arrangement was 
revocable at will On the other hand, there 
were express covenantsin some of them on 
behalf of Dunya Singh to the effect that he 
would not interfere with the continuanse of 
that arrangement so long as the allowance 
fixed for him was regularly given. 

The vital question for consideration in this 
case, therefore, is whether the defendants 
have at any time violated the agreement 
by withholding the annuity or realizing the 
parjot and other dues recoverable on account 
of the village site, which Dunya Singh had 
reserved for himself or by doing any other 
act inconsistent with the agreement, Tho 
dismissal of the former suit iu 1870 does not 
operate as res judicata because the present 
suit is based on subsequent breaches or new 
causes of action. The defendants assert 
that they have been paying the nankar by 
setting it off against the rent of some other 
land taken by the plaintiffs from them for 
cultivation, but the evidence adduced by 
them in proof of the set-off consists of two 
defendants, Sheo Singh and Saraj Bali 
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Singh, and their servant Ganesh Rai, whose 
statements cannot be trusted. Sheo Singh 
admits that the appraisement is done by 
his karinda, and Suraj Bali Singh admits 
that he was not present at the time of any 
batai. Ganesh Rai states that he got 
the appraisement made in 1314, 1315, and 
1316 Fask and tbat he looked into Harpal 
Singh’s account before he came to give 
evidence, but he does not produce the 
account books. The extra land cultivated 
by the plaintiffs on rent was held by them 
on batai and the payment of rent used to 
be made, according to Sheo Singh, sometimes 
by a division of the produce and at other 
times by appraisement. No receipts have 
been produced. The patwards state that the 
rent used to be paid in kind. The appraise- 
ment papers for 1317 Fasi? have been filed 
and do not mention any set-off. A son of 
Harpal Singh was adopted some time ago 
in a rich family, and it is not improbable, 
as stated by Harpal Singh, that the defend- 
ants may bave been putting him off, think- 
ing that he was already well off. 

The learned Subordinata Judge finds that 
the plaintifis have not been getting the 
pariot dues because the defendants have 
been collecting them from the ryots occupying 
the abcd? of the villages in question, 
Mohammad Ali patwarz states that the 
defendants have given a theka of chamkati 
or right to collect skinsof dead animals to 
Baldi Chammar from six or seven years and 
realized Rs. & per year. The defendants 
realize Re, | per year from Auseri Bisardar 
on account of Faslana Bakra., They have 
also given a ¿heka for fishirg in tanks as 
also in the river to Parwan. Under the 
agreement, the abadi or village site was to 
continue in the possession of the plaintiffs 
who were to take village dues (parjot) and 
the like from ryots other than the rent of 
abadi land under tobacco cultivation. The 
defendants realized Rs. 2 by giving a theka 
for saltpetre collected evidently from the 
roins of dilapidated honses in the villages 
in question in 1415 Fasli (vide the Siyaha 
filed). ‘ 

The rights of the plaintiffs are not res- 
tricted ky law to suing for the recovery of 
their dues, if the agreement give them the 
right to terminate the arrangement, when- 
ever a breach takes place. In case of a 
breach of a contract or of a trust revocable 


INDIAN OASES, 


[1913 


under certain contingencies, the choice of 
the remedy lies not with the promisor or 
trustee but with the person whose rights are 
infringed or kept back. 

The plaintiffs have not been paid nankar 
from six or seven years, and the claim for 
possession is not barred by limitation. 

The appeal is, therefore, dismissed with 
costs. . 

Appeal dismissed. 


PUNJAB CHIEF COURT, 
Srconp Orvin Appeat No, 778 or 1912. 
July 12, 1913. 

Present:-—Mr. Justice Scott-Smith. 
Musammat FATI—Pramtipr—APPELLANT 
versus 
GADDI AND OTHERS— DeKENDANTS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 28, 
0. XLIII, r. 1 (u)—Remand—<Appeal—Power of Dis- 
trict Judge to remand the case to another Court. 

When any question is decided against a party which 
may affect the final result of the case and the suit is 
remanded under Order XLI rule 28, the order of 
remand is appealable. 

Faiz Ahmad v. Badar Din, 11 Ind. Cas. 315; 50 P. 
R. 1911; 187 P. W. R. 1911; 210 P. Ù. R. 1911, 
referred to. 

Order-XLI, rule 23 allows a remand to that Court 
only from whose decree the appeal is preferred and 
does not give the Appellate Court the power to re- 
mand to another Court, but where the Appellate 
Court has power to transfer the case from one Court . 
to the other, this rule does not apply. 

Second appeal from the order of the 
District Judge, Kangra, dated the 21st 
March 1912, reversing that of the Munsif, 
2nd class, Nadaun, dated the 23rd Novem., 
ber 1911, (decreeing plaintiff's claim) and 
remanding the case under Order XLI, rule 
23, Civil Procedure Code, for fresh decision. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Appellant. 

Lala Hukam Chand, for the Respondents, 

JUDGMENT.—This was the suit brought 
by the plaintiff for possession of 5 marlas 
of land. The first Court after recording 
evidence decreed the plaintiff’s claim. The 
District Jadge on appeal remanded the case 
fora trial de novo under Order XLI, rule 28, 
Civil Procedure Code, on the ground that 
there had not been a proper trial. From 
this order of remand the plaintiff has appeal- 
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ed under Order KLIH, rale 1 («), Civil 
Procedure Code. Counsel for respondents has 
raised a préliminary objection that no appeal 
lies. . His argument is based on the fact that 
such an appeal only lies from an order 
remanding a case where an appeal 
would lie from the decree of the Appellate 
Court. He said that until the Appellate 
Court passes its final decree, it cannot besaid 
whether an appeal would lie from that 
decree or not. In support of his argument, 
he has referred to Faiz Ahmad v. Badar 
Din (1). In that case, it was held that no 
appeal lay from the order of remand, becanse 
it was impossible to say whether the decree 
which might have been passed by the 
Divisional Judge, had he not remanded the 
case, woald have varied or reversed, otherwise 
than ás to costs, the decree of the Court 
below. That finding was arrived at with 
reference to section 40 of the Panjab Courts 
Act which was in force prior to its amendment 
in 1912. Under that law, a further appeal 
depended in many cases on the fact whether 
or not the Appellate Court had varied or 
reversed otherwise than as to costs the firat 
Court’s decision. Under the amended law, 
which is now in force, a second appeal would 
lie in the present case from the final order of 
the District Judge on any of the grounds 


mentioned in section 40 of the Act. But 
Mr. Hukam Chand contends that until 
the final decision be given by the 


District Judge, it cannot be said whether 
any ground for second appeal will exist. He, 
therefore, urges extending the principle 
enunciated in Faiz Ahmad v. Badar Din (1) 
that no appeal lies in the present case. If 
this argument be pushed to its logical 
conclusion, it would probably mean that no 
appeal would ever lie from an order of 
remand under Order ALI, rule 23, Oivil 
Procedure Ode, as it cannot be said until 
the final decree be passed whether there will 
be any ground permitting asecond appeal. I 
cannot think, however, thatthe Legislature 
‘contemplated such a result. It is expressly 
provided that an appeal from an order of 
remand does lie in certain cases and section 
105 of the Oode lays down that where any 
party aggrieved by an order of remand, 
made after the commencement of this Code 


(1) 11 Ind. Cas. 315; 50 P. R. 1911; 187 P. W. R. 
1911; 210 P. L, R. 1911. 
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from which an appeal lies, doss not appeal 
therefrəm, he shall therəafter be precluded 
from disputing its correctness. My view 
then ` is that when any question is decided 
against a party which may affect the final 
result of the case and the sait is remanded 
under Order XLI, rule 23, then an appeal 
will certainly lie from the order of remand. 
In the present case, however, no question 
has so far been decided to the prejudice of 
the present appellant and, therefore, thera 
was no necessity for him to appeal. I am, 
therefore, inclined to think that no appeal 
lies from the order of remand in the present 
case. The question isa difficult one, and I 
would have been disposed to refer it toa 
Division Bench, but that, in my opinion, the 
order of the lower Appellate Court was 
justified. My reason for thisis that the 
judgment of the first Court was based, in 
great part, on the proceedings of the previous 
suit which was not between the present parties 
and which was, therefore, not admissibla in 
evidence. The first Court should not have 
taken those proceedings into consideration but 
should have decided the case independently 
of them. Itis also objected in the grounds 
of appeal that the lower Appellate Court 
should not have remanded the case for 
re-trial by another Court than that which 
originally decidedit. Order XLI, rule 23, 
allows aYremand to the Court from whose 
decree the appealis preferred and does not 
give the Appellate Court the power to 
remand to another Court. As, however, the 
District Judge had power to transfer the 
case to another Court, I see nothing illegal 
in his order. 

To sum up, I think it doubtful whether an 
appeal lies in the present case, but even, if it 
does lie, I consider that the lower Court’s 
order was justified by the ciroumstances of 
thecase. The appeal is, therefore, dismissed. 
I leave the parties to bear their own costs in 
this Court. Other costs will be costs in the 
cause. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Miscevtanesous Orvin Appeat No, 407 or 1909. 
July 1, 1918. 

Present:—Mr, Justice Coxe and 
Mr. Justice Ray. 

KALI PROSANNA GHOSH—Dzoaes- 
HOLDER——APPELLANT 
VeETSUS 
Sheikh GOLAM RAHMAN—Oszseorog 
AND ANOTHER —JUDGMENT DEBTOR — 


i RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 4'7—Hwecu- 
tion of decree—Judgment-debtor claiming property as 
sbhebait for idol who was not party to suit—Appeal— When 
shebait party both in personal and representative 
capacity—Ewecution interrupted by suit for declaration 
~— Declaration decree fatal to jormer and subsequent 
execution. 

When a judgment debtor claims property not in 
his personal capacity, but as shebait for an idol, who 
was not a party to the suit, the case does not come 
under section 47, Civil Procedure Code, and no appeal 
lies. But where the judgment-debtor is a party to 
the suit both in his personal capacity and also in his 
representative capacity, the case comes under that 
section and an appeal lies. 

Kartick Chandra Ghose v. Asutosh Dhara, 12 Ind. 
Cas. 163; 16 C. W. N. 26; 140. L. J. 425; 39 O. 298, 
relied upon. 

When an original execution is interrupted by a 
suit for a declaration that the property could not be 
sold and that declaration is decreed, the decision is 
just as fatal to the former as toa subsequent execu- 
tion. 

Appeal from the order of the District 
Judge of 24-Pergannabs, dated June I1th, 
1609, reversing that of the First Munsif of 
Alipur, dated March Ist, 1909. 

Babu Jogesr Chandra Roy, Surendra Nath 
Roy and Satyendra Nath Roy, for the Appel- 
lant. 

Babus Akhoy Kumar Banerjee and Birai 


Mohan Majumdar, for the Respondent. 


JUDGMENT. 

Coxs, J.—The facts of this case, as they 
have been laid before us, are as follows: 
One Golam Rahaman mortgaged certain 
property to the appellant. The appel- 
lant obtained a decree on that mort- 
gage and certain property was attached 
jn execution. Thereafter Yakub Hossain 
brought a suit for declaration that this pro- 
perty was wakf and could not, therefore, be 
attached and sold in execution of Golam 
Rahaman’s debts, That suit was decreed by 
the Courts below. On appeal to this Court, 
Golam Rahaman and Najoo Bibi were 
substituted on the record as heirs of Yakub 
Hussain who had died, and the appeal was 
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dismissed with costs as against Golam Raha- 
man and was deereed on compromise as 
batween the appellant and Najoo Bibi. As 
regards Najoo Bibi, it was ordered “that 
the decree of the lower Court be set aside 
and the said appellant do recover the money ` 
due to him by sale of 4-annas share of the 
properties mentioned in the schedule to the 
plaint”. The appellant applied for execu- 
tion of this decree against Najoo Bibi not 
making Golam Rahaman a party to the 
execution, Golam Rahaman came in and 
alleged that he was the sole mutwalt of the 
property and that the property was wakf and 
could not ba sold in execution. The first 
Court disallowed this objection and ordered 
execution to proceed. On appeal, the learned 
District Judge set aside this order and re- 
jected the appellant's application for sale. 
The learned Judge held that the direction in 
the decree that the appellant should recover 
the money due to him by sale of a quarter of 
the property did not authorise the sale of the 
property in execution of that decree but only 
enabled the appellant to execute the former 
decree upon the mortgage. The suit of 
Yakub was a suit for a declaration and could 
not terminate in the learned Judge’s opinion 
in a mortgage decree in favour of the defend. 
ant. : E 

I am not prepared to say that if the parties 
settled their differences in sucha way that 
the defendant was declared entitled to recover 
money from the plaintiff, a compromise 
decree of that nature could not be enforced in 
ordinary execution. But, in my opinion, the 
High Court decree is incapable of execution. 
Yakub was succeeded by Golam Rahaman and 
Najoo. He had obtained a decree that the 
property was dedicated to the deity and 
inalienable. The appeal against that decree 
was dismissed, as against one of his 
joint representatives, in foto, and not only 
so far as it affected three-quarters of the pro- 
perty. Thatis a final decision between the 
appellant and Golam Rahaman as a part 
representative of the former mutwali that the 
property is dedicated to the deity and 
inalienable. It appears to me that a direc. 
tion in the same decree that a portion of the 
property can be sold is irreconcilable with 
the rest of the decision and makes it impossi- 
ble to carry the whole decree into effect, or 
in other words, makes the decree incapable of 
execution. The case is somewhat obscured 


-joint mutwalz, but 
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by the fact that the representative of Yakub 
against whom the whole appeal was dismissed 
is Golam Rahaman. He was the original 
mortgagor and it is impossible for him in his 
personal capacity to resist the mortgage. 
But his personal conduct does not bind 
him asa mutwalt and thére cannot, in ‘my 
opinion, be any question of estoppel. The 
estate, which has been dedicated to the deity, 
cannot be prejudiced by the acts of a per- 
haps unworthy representative. In this 
matter, Golam Rahaman objects, as the 
muiwali of the endowment, that the property 
is not saleable. The decree which is being 
executed shows that his contention is well- 
founded. It may be that he is only a 
he is interested in 
and entitled to defend every inch of 
the property, as one at least of the trustees of 
the endowment. In these circumstances, it 
seems to me that he is entitled to succeed as 


“such trustee, whether the former proceedings 


are or are not conclusive against him in his 
individual capacity. 

Reliance, however, has been placed on the 
decision in Shek Golam Rahaman alias Sheikh 
Golap v. Surendranath Roy (1). The facts 
in that case were exactly the same, except 
that the ereditcr was different. ‘That case 
also had arisen out of a mortgage by Golam 
Rahaman, and a suit by Yakub, which was 
decided together with the suit out of which 
this case arises by the same judgment. And 
the learned Judges held that the creditor was 
entitled to succeed. 

The learned Judges, however, seem to 
have been unaware that Golam Rahaman 
had with Najoo Bibi been substituted in 
the former case for Yakub. They say: 
“The suit which was instituted by Yakub 
Hussain was instituted against the present 
decree-holders and the judgment-debtor, 
Golam Rahman, the latter being made a 
pro forma defendant. The plaintiff, Yakub 
Hussain, in that suit, no doubt, obtained 
a decree against the two defendanta, but 
there was no decree in favour of the 
pro forma defendant, Gulam Rahman, against 
the present decree-holders, who were alsə 
defendants. The decree which Yakub 
Hussain obtained did not enure to the 
benefit of Gulam Rahman. Then the case 
came before this Court in second appeal. 


(1) Miscellaneous Appeal No. 20 of 1907. 
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The widow of Yakub Hossain compromised 
the case allowing the decree-holders to 
proceed against the 4-anna share of the 
property of Yakab. Thera was no com- 
promise effected between the decree-holders 
and Gulam Rahaman and the appeal of Yakub 
Hussain against Gulam Rahman was dis- 
missed”. As a matter of fact, Yaknb's appeal 
was not dismissed. It was uot he that 
appealed. The creditor’s appeal against bim 
was dismissed and certainly this dismissal of 
the appeal enured to the benefit of his 
representatives. 

Iam not prepared, therefore, to accept 
this decision as binding upon us. It pro- 
ceeds upon facts and does not lay down 
any principle of law. 

On looking into the judgmsnt of 1904, 
I see that the property was held to be wikf 
and that the creditor could not praceed 
against it except in so far, of course, as 
Golam Rahman had a personal interest 
in it. The learned Chief Justice 
said, — The finding of the Court below is 
that all the properties were wakf properties 
and upon the terms of the wakfnama, as 
printed in the paper-book, the view takan 
by the Court below seems to be right. 

“The Court below has been careful to 
leave open any question of liability as 
against Golam Rahaman in respect of any 
beneficial interest that he may have in 
the wakf property. I think, therefore, that 
these appeals must be dismissed with costs, 
as against the respondent Gulam”. 


It has been argued that no appeal lay to 
the District Judge and that, therefore, the 
Munsif’s order should be restored. Bat it 
is clear that an appeal lay. It was held in 
Kartick Chandra Ghose v. Ashutosh Dhara(2), 
which may be regarded as overruling 
Jogendranath Sarkar v. Gobinda Ohandra 
Dutt (3), that when a judgment-debtor claima 
property not in his personal capacity but as 
shebazt for an idol, who was not a party to the 
suit, the case does not come under section 47, 
Civil Procedure Code, and no appeal liəs. 
But in this case, Gulam Rahman isa party lo 
the suit both in his personal capacity and 
also in his representative capacity. Then it 
is argued that the case way be regarded as a 


(2) 12 Ind. Cas. 163; 16 C. W. N. 26; 14 0, L. J. 425; 
39 O, 298. 
(3) 35 O. 364; 7 O. L. J. 687; 12 0. W. N. 310, 
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continuation of the original execution 
proceedings and notas an execution of the 
High Court decree. But when the original 
execution was interrupted by a suitfor a 
declaration thatthe property could not be 
sold and that declaration was decreed, the 
decision is just as fatal tothe former as to 
the subsequent execution. 

<. The Deputy Registrar who appears for the 
minor successors of Najoo Bibi supports the 
respondent, 

In wy opinion, the execution cannot proceed 
in the face of the decision of 1904. The 
appeal is accordingly dismissed with costs. 
We asscss the hearing fee at three gold 
mohurs. 

Ray, J-—I agree in holding that the 
compromise decree is incapable of execution. 
It. is not correct tosay that the decree- 


holders were to execute their original 
mortgage decree. That decree has bectme 
merged in the compromise decree so far as 


the mortgaged property which formed the 
subject of suit by Yakub is concerned. The 
compromise decree is incapable of execution 
because Golam Rahman objects that the 
property is wakf and not saleable. He wasa 
party: to the sait which resulted in the 
compromise decree and when that deeree is 
sought to be executed, he can properly come 
in under section 47, Civil Procedure Code. 
His brother had it established as against 
these decree-holders that the property was 
wakf and he as a representative of his 
brother sets up that decree as barring 
execution against it. The Full Bench case of 
Kartick Ohandra Ghose v. Ashutosh Dhura (2) 
has no application to the present one, There 
is no estoppel and section 43 of the Trans- 
fer of Property Act doesnot stand in the 
way. Here Golam Rahman has notacquired any 
interest in the property in the senae in which 
the word ‘interest’ has been used in the 
section. The property has been found to be 
the property of the deity and Golam Rahman 
is one of the mutwalis. .He can well say I 
deemed the property not to be wakf and so 
mortgaged it to you but now that it has been 
established to be wakf at the instance of my 
brother and the trust has devolved on me as 
one of the representatives of my brother, 
I am bound to tell gou that you cannot sell. 
It appears tome there is no answer to 
this. ‘Appeal dismissed with costs 
Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Civiu Appsat No. 1748 or 1910. 
May 2, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

APPAVU CHETTI[AR—Ptarntivy— 
APPELLANT 
versus 
NANJAPPA GOUNDAN AND orasas— 
Derenpants Nos, i to 9 anp 11 


— RESPONDENTS. ; 

Oontract Act (IX of 1872), s. 45—Payment to one of 
co-mortgagees, whether a valid discharge— Production of 
mortgage-bond by mortgagor, effect of—-Onus of proof 
of payment shifted on to mortgagee — Evidence Act (I of 
1872), ss. 19, 21,32 (3), 58 —Plaint—Admission—State- 
ment of third person—Pleading—Issue— Power of Court., 

Payment to one of the co-obligees of a mortgage- 
bond is a valid discharge of the debt due thereunder. 

Mannava Annapurnamma v. Uppala Akkayya, 19 
Ind. Cas. 12; 18 M. L. T. 268; (1913) M. W. N. 328; 
24 M. L. J. 388, followed. 

The production of the mortgage-bond by the mort.. 
gagor raises the presumption that the debt has been 
paid off and the onus of proving that any debt is still 
due on the mortgage is shifted on to the mortgagee. 

Per Sadasiva Atyar, J.—The admission by one co- 
mortgagee of receipt of the whole mortgage-debt 
is evidence against the other co-mortgagee under seo- 
tion 19 of the Evidence Act. 

The admission of a third person against his own in- 
terest, when it affects his position or liability and 
when that position or liability has to be proved 
against a party to the suit, is relevant against that 
party. 

Parameswara Pattar v. Viyathen Sreedevi, 20 Ind. 
Cas. 637; (1918) M.W.N. 596; 25 M.L.J. 61, followed. 

A statement whereby a man charges himself with 
the receipt of sums of money is in most cases an 
admission against his interest: 

Where no other evidence is adduced ina case except 
the written admissions in pleadings, which admissions 
are relevant under section 19 or 32 (3) of the Indian 
Evidence Act, it is advisable that such record should 


. be’marked as Exhibits and then referred to as evidence 


in the judgment of the Court. 

Per Tyabji, J.—The statement of a co-mortgagee 
that she has received the whole of the mortgage-debt 
is not an admission under section 19 of the Indian 
Evidence Act and cannot be used against another co- 
mortgagee. It is not covered by the illustration to 
the said section nor does it fall under any one of 
sections 21 to 29 of the Evidence Act. 

The object of section 19 is not to lay down that 
certain statements are relevant or admissible but 
merely to add to the category of persons by whom 
a statement may be made before it can be considered 
to be an admission within the terms of the Indian 
Evidence Act. s 

The statements referred to in section 19 become 
admissible only provided that they satisfy the re- 
quirements of section 17 as regards their nature and 
section 21 or any of the following sections as regards 
their relevancy. 

The object of pleadings is to bring the parties to an 
issue. They can and must be looked at only for one 
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purpose—to be informed of the allegations and con- 
tentious of the parties. They do not prove that those 
allegations and contentions are true. 

An admission ina Pleading is a different thing 
from such an admission as is contemplated by the 
sections of the Evidence Act. Ibis generally under- 
stood to be a concession made by one of the parties 
that a fact alleged in the pleadiug of the party opposed 
to him need not be proved. Unless a statement 
in a pleading is in the nature of such a concession, it 
can hardly be considered to be a fact admitted in tis 
pleadings for purposes of the proceedings in which 
the pleadings are originally filed. 

There is a discretionary power in Courts to call for 

“proof even of facts which may be considered to be 
admitted under section 58 of the Evidence Act. And 
there may be cases when the failure to exercise their 
discretion may be so grossly improper as to make, it 
incumbent upon the High Court to interfere even 
În a second appeal. 

Though in some cases ib may be convenient for a 
Court to discuss two or more issues jointly that does 
not justify the absence of a specific finding on each 
issue in the form of a categorical reply to the ques- 
tion involved. 


Appeal against the decree of the District 
Court of Coimbatore, in Appeal Suit No. 31 
of 1910, preferred against that of the 
Temporary Subordinate Judge of Coimbatore, 
in Original Suit: No. 27 of 1907. 

Mr. S, Varadachariar; for the Appellant. 

Mr. T. M. Krishnaswamt ANUT, for the 
Respondents, 


JUDGMENT. 


Sapasiva AIYAR, J.—The plaintiff is the 
appellant-before us. The allegations on which 
he brought the suit are: — 

(a) The plaintiff's assignor and the 10ch 

defendant were co-obligees under 
the mortgage-bond (Exhibit I), 
dated 1595, executed by the Ist: 
defendant, and each was entitled to 
one-half of the mortgage amount 
lent under it. 

(b) The plaintiff underslands that the 

10th defendaut has collected the 
amount dae for her half share in the 
mortgage-deed. 
As the original of the plaint-men- 
tioned mortgage-bond (Exhibit I) 
is with the 10th defendant and 
as she refuses to give it to the plain- 
tiff, this suit is brought on a regis- 
tration copy (Exhibit A). 


The plaintiff sued for recovery of Rs. 750 
(half of the principal sum mentioned in 
Exhibit I) with interest, Rs. 2,152-8 0 
(about three times the principal), by sale 


(ec) 
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of the mortgaged properties. The defendants 
Nos. 2 and 7 (subsequent alienees of the 
mortgaged properties)-pleaded, among other 
defences, that, in April 1896 itself, their pre- 
decessor-in-title had paid up the whole 
mortgage amount to the 10th defendant and 
had got back the mortgage-bond, Exhibit J, 
with the endorsement of full discharge signed 
by tke 10th defendant. The 10th defendant 
supported the defendants Nos. 2 and 7 by her 
own written statement and further pleaded 
that the whole money under the mortgage 


-belonged to her and bence she had received 


the whole amount long ago. 

The 2nd and Sth issues settled in the case 
are: “Is the discharge pleaded by the defend- 
ants true and valid?” and “Is the discharge 
given by the 10th defendant, a co-obligee, 
valid and binding as against the plaintiff and 
his assignor?”. At the hearing before the 
Subordinate Judge, the defendants relied upon 
the 10th defendant’s admissions made in her 


-written statement to the effect that she 


had received the whole of the mortgage 
amount and returned Exhibit I with the 
endorsement of payment made by her there- 
on, as evidence of the fact of such payment as 
against the plaintiff. The Subordinate Judge 
evidently accepted the 10th defendant's said 
admission as evidence against the plaintiff of 
the fact of such payment, The Subordinate 
Judge considered issnes Nos. 2 and 5 toge- 
ther, issue No. 2 relating to the fact of dis- 
charge. He refers to the fact that the 
mortgage document Exhibit I “is produced 
by 2nd defendant and not by plaintiff,” 
evidently to indicate that such production by 
2od defendant is prima facie proof of dis- 
charge by payment. In Bhog Hong Kong v. 
Ramanathen Ohetty 0), their Lordships of 
the Privy Council say: “The promissory-note 
which was sued on and the security... i 
ltak are at present in the hands of defendants. 
Prima facie, therefore, the presumption is, 
where you find the instrument of a debt and 
the security for that debt in the hands of the 
debtor, that the debt has been discharged; 
but Mr. Haldane for the respondents, while 
admitting that that presumption ts a strong one 
and that the burden of proof is upon him to rebut 
that presumption, contends that the evidence is 
such as to rebut the presumption.” Tke same 
question was considered long ago in Chunt 


(1) 29 C. 384; 29 I. A. 43; 6 C. W. N. 601, 
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Kuar v. Udat Ram (2), where it is said that 
in the event of his (the debtor’s) produc- 
` ing the bond, the plaintiff should show that 
it had not been discharged by payment, and 
that the defendant was ordinarily “bound to 
prove” discharge “either by evidence of 
the fact” of payment “or the production of the 
bond or both.” The Subordinate Judge in 
deciding the issues Nos. 2 and 5 relied also 
on the fact that “the 10th defendant in her 
written statement admits the full discharge.” 
The Subordinate Judge further says: 
“Admittedly, the mortgage-deed was with 
10th defendant and she has returned the 
docament with an endorsement of fall dis» 
charge” etc. The Subordinate. Judge dis- 
missed the plaintifi’s suit, finding on the 
issues Nos. 2 and 5 that “the payment of 
the whole debt to 10th defendant as admit- 
ted by her” is a valid discharge and that 
the plaintiff cannot sue on the bond as if 
half the amount thereof was still due. He, 
therefore, dismissed the plaintiff's suit with- 
out going into the question whether the 
plaintiff and the 10th defendant each lent 
half the money or the 10th defendant lent the 
whole of the mortgage money under 
Exhibit I (1st issue in the case) and into the 
‘other questions raised by the issues Nos. 3, 4 
and 6 to 9. In his appeal to the District 
Court, the plaintiff raised twelve contentions 
in his appeal memorandum, The 4th 
and 5th contentions are as follows: 
“The lower Court has attached undue im- 
portance to the written statement of the 10th 
defendant. The lower Court is wrong in 
assuming that the discharge pleaded by the 
defendants is true. There is no evidence 
adduced by the defendants. abous the dis- 
charge pleaded by them and the suit should, 
therefore, have been decreed for the plaintiff.” 
. The District Judge says on the point:— 10th 
defendant said she was paid off in full, and 
so she has been according to the bond itself 
and her written statement .:....... the 10th 
defendant admits full payment of the mort- 
gage amount and the fact that 2nd aefend- 
ant who should have paid of the mortgage 
is the party who produces the discharged deed 
zs strong evidence that it really has been 
. paid off.’ I take it that the District Judge, 
treating (a) the 10th defendant’s admission 
in the written statement as evidence of full 
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payment and discharge as against the plain“ 
tiff and (b) the production of the document 
(Exhibit I) by the 2nd defendant as also 
evidence of such full payment and discharge 
as against the plaintiff, dismissed the plain- 
tiff’s appeal. < ` 

The grounds of second appeal are fve, 
namely:—(1) The decree of the lower Court 
is contrary to law. 

(2) The mortgage-deed having been execut- 
ed in favour of two persons and the promise to 
pay having been made to both of them, the 
District Judge is wrong in supposing that 
one of them can give a discharge for the 
whole mortgage amount so as to bind the 
other. 

(3) The District Judge erred in holding 
that the payment of the ~whole mortgage 
amount to one of the two mortgagees.can in 
any way absolve the mortgagor or the proper- 
ties mortgaged from liability for the other 
mortgagee’s share of the amount. 

(4) The District Judge is wrong in hold- 
ing that the plaintiff’s remedy, if any, is only 
against the other mortgagee and that he has 
no right to compel the mortgagor or his as- 
signees to pay him his share of the mort- 
gage money, 

(5) The lower Courts ought to have tried 
the other issues arising in the case and found 
the same in favour of the plaintiff. 

The lst ground is the general ground. 
The grounds Nos. 2 to 4 raise the very same 
contention in three different ways and it is, 
therefore, necessary to consider only the ard 
ground. “The 5th ground is that the lower 
Courts onght to have tried the other issues, 
that is, the issues other than the issues Nos. 
2 to 5. This ground clearly means that, be- 
cause the lower Court’s view on issue No, 5 
that “payment of the whole mortgage amount 
to one of the two mortgagees can in any way 
absolve the mortgagor or the properties mort- 
gaged from liability for the other mortgagee’s 
share of the amount” (3rd ground of second 
appeal) was wrong, therefore, the suit ought 
to be remanded for trial of the other issues. 
I cannot find anything in any of the grounds 
mentioned in the second appeal memorandum 
raising the contention that the lower Court 
erred in relying (a) on the admission of the 
10th defendant in her written statement in 
coming to a finding against the plaintiff that 
the whole amount had been paid to her, and 
(b) onthe production of Exhibit I by the 
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2nd defendant in coming to the sane finding 
ag to discharge. 

(I shall not refer to tha 10th defendant's 
admission in her written statement that she 
endorsed full discharge on the bond before 
returning it). Nor do the grounds of second 
appeal raise any contention that the plaintiff 
was prevented by the Subordinate Judge 
from adducing evidence that the 10th d+- 

` fendant received only half the amount of the 
bond and that the bond, though in the 2nd 
defendant’s possession, had not been fally dis- 
charged. On theother hand, the wording 
of the 3rd ground of second appeal indicates 
that the appellant assumes the correctness of 
the District Judge’s finding as to “payment 
of the whole mortgage amount” tothe 10th 
defendant. ` 

Under these circumstances, I think that 
we should not allow the plaintiff to raise the 
question before us that the lower Courts had 
no legal evidence to go upon for coming to 
the conclusion that Hxhibit I had been dis- 
charged by full payment. In faot, it was 

„clear to me from the way in which Mr. 
Varadachariar for the 2nd appellant began 
his arguments in this case that the conten- 
tion as to there being no legal evidence as 
_ to discharge was an after-thought, the only 
contention raised by the grounds of second 
appeal (namely, the legal question whether 
payment to one co-mortgagee can be effective 
as against the other) having been decided 
against the appellant by a recent decision of 
the Full Bench (two years after this 
second appeal was filed) in Mannava Anna- 
purnama v. Uppala Akkayya (3), 
if this contention about absence of legal 
evidence could be allowed to be taken, I am 
“clear that the production of the bond by the 
2nd defendant shifted the onus of proof on 
to the plaintiff, and there is no contention in 
the second appeal grounds that the plaintiff 
was prevented from giving evidenca on the 
2nd issue. I am further inclined to hold 
that the admission in the 10th defendant’s 
written statement is evidence of sush pay- 
ment against the plaintiff also under seo- 
tion 19 of the Indian Evidence Act. I shall 
very briefly set down my reasons for this 
opinion. Section 19 of the Indian Evidence 
Act is as follows: —‘‘Statements made by per- 
sons, whose position or liability ibis neces- 


(8) 19 Ind. Oas. 12; 13 M. L. T, 268; (1913) M. W. 
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sary to prove as against any party to the 
suit, are admissions, if such statements would 
be relevant as against such persons in rela- 
tion to such position or liability in a suit 
bronght by or against them, and if they are 
made whilst the person making them ocou- 
pies such position or is subject to such 
liabilily ” It must be admitted that the 
wording of the section is highly abstract and 
involved, but I suppose that most of the 
rules of evidence, touching, as the subject 
does, on metaphysical and psychological 
considerations, are always difficult to formu- 
late in words so a3 to be understood at once. 
The framers of the Indian Evidence Act seem 
to have felt that the section was ‘‘metaphysi- 
cally” worded (so to say) and appended an 
illastration as follows: — 

“A, undertakes to collect rents for B. 

B. sues A. for not collecting rent due from 
0. to B. 

A. denies that rent was due from 9, to B. 

A statement by 0. that he owed B. rent is 
an admission, and is a relevant fact as 
against A., if A. denies that O. did owe rent 
to B.” 

Reading the section and the illustration 
together, it seems to me clear that the Legis- 
lature intended that a party to a suit can use 
the statement of even a third party, if the 
statement of that third person contained an 
admission against the interest of that third 
person and could have been used against the 
third person if he sues or was sued in con- 
nection with a matter involving the position 
or liability affected by that admission. Oun- 
ningham in his book on Evidence says that 
section 19 of the Act does make all such 
admissions by third persons relevant evi- 
dence, though in England such admissions 


“ would not be admissible in evidence ‘except 


under the conditions stated’ in section 32 
(3).” As Cuningham adds, “what weight 
would be given to such a statement would, of 
course, depend on the circumstances,’ but as 
regards the relerancy of such a statement 
under the Indian Hvidence Act, I feel clear. 
Usually, Courts should not act upon such 
admissions (of third persons) alone as suffici- 
ent evidence. But if those third persons 
have had a joint interest with the party to 
the suit against whom the statement is put 
forward as evidence orif there are other 
strong admitted circumstances (as in this 
case) leading to the conclusion that that 
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statement is very probable, a Court might 
accept the statement as sufficiently shifting 
the onus of proof. Usually, however, such 
an admission by third persons is relied on 
only as corroboration of the other evidence 
in the case proving the same fact. Almost 
every judgment dealing with complicated 
fact relies on such admiasions against the 
interest of another party to the suit or even 
of a third person as corroborative evidence. 

That the written statement vf the lOth 
defendant was relied upon as evidence by the 
Ynd defendant before the Subordinate Judge 
and the District Judge was not denied by 
the plaintiff’s learned Vakil, and the ‘practice 
of the lower Courts does not require state- 
ments in the written. pleadings of parties or 
in affidavits receivable in evidence to ba 


regularly marked as documents before they 


could be acted upon as evidence. Where no 
other evidence is adduced in a case except 
written admissions in pleadings, which ad- 
missions are relevant evidence under sec- 
tion 19 or section 32 of the Indian Hvidence 
Act, it is advisable that such records should 
be marked as exhibits and then referred to 
as evidence in the judgment of the Court. 
1 also agree with my learned brother that the 
contentions raised by the issues Nos, 2 and 5 
in this case should have been kept more 
apart from each other in the judgments of 
the lower Courts. I further think that it 
would have been much more satisfactory if, 
before acting on the admissions contained ia 
the 10th defendant’s written statement and 
on the fact of the production of the mortgage- 
deed by the 2nd defendant for his finding on 
the 2nd issue, the learned Subordinate Judge 
had called upon the 2nd defendant to adduce 
some oral evidence also in the usual way as 
to the payment and discharge. But, as I 
said before, I think that section 19 of the 
Indian Evidence Act does make the admis- 
sion inthe 10th defendant’s written state- 
ment relevant evidence against the plaintiff. 
In a recent case before Sundara Aiyar, J., 
and myself, [Parameswara Pattar v. Viyathen 
Sreedevi (4)], Sundara Aiyar, J., considered 
the effect of section 19 of the Indian 
EvidenceAct and held that the admissions of a 
third person against his own interest, when it 
affects his position or liability and when that 
position or liability has to be proved against 

(4) 20 Ind. Cas. 687; (1913) M. W: N. 698; 25 M. 
L J. 51. 
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a party to the suit, is relevant against that 
party. A statement whereby “a man charges 
himself with the receipt of sums of money” 
is, in most cases, an admission against his 
interest. Statements against interest are 
‘presumed to be entitled to credit because 
the regard which men pay to their own 
interest may safely-be considered as a 


sufficient guarantee against their preju- 
dicing themselves by any erroneous 
statement and ths assumed tendency 


of the declarations precludes the probability 
of any fraudulent statement.” I know 
that “the greater number of cases decided 
upon this subject” in England “refer to 
written entries,” but, as Phipson says in 
his Law of Evidence, “there seems to be 
no reason why the admissibility of such 
evidence should ba limited to statements - 
in writing.” Whether other facts (other 
than the statements against interest) men- 
tioned in the same document, which contains 
the statement against interest, could be 
relevant evidence against third persons ander 
section 32 (8) of the Indian Evidence Act, 
is a question which does not arise in this 
case and itis unnecessary to say anything 
on that matter. i 

Even if my views on the points as to 
the 10th defendant’s written statement hav- 
ing been taken by the lower Courts as 
(a) duly placed before them as evidence 
at the trial and (4) legally admissible as 
relevant evidence against the plaintiff, are 
erroneous, there were sufficient materials 
before the lower Courts (namely, the produc- 
tion of Exhibit I by the 2nd defendant, 
etc.) to justify their conclusion on the 20d 
issue in the absence of rebutting evidence 
on the plaintiff's side, and, (as I have’ 
further stated already), the finding of the 
lower Courts as to receipt of the whole 
amount of the mortgage-money by the 
10th defandant is really not attacked ia 
the memorandum of second appeal. 

I would, therefore, dismiss this second 
appeal with costs. 

TyaABJI, J.—This appeal arises out of a 
suit in which the plaintiff claims the prin- 
cipal amount of Rs. 750 with interest by 
the sale of the properties mentioned in 
the plaint. The plaintiff alleges that his 
assignor advanced on the mortgage men- 
tioned in the plaint the said sum of Rs. 750, 
and that the 10th defendant advanced a 
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like sum on the same mortgage. 

The defence is, first, tbat no portion 
of the mortgage-debt amounting in all to 
Rs. 1,500 was paid by the plaintiff’s assignor 
but that the whole of it was paid by 
ths 10sh defendant; secondly, (and this 
is the point mainly involved in the present 
proceedings) that the whole of it had been 
paid off to the 10th defendant and that, 
as the 10th defendunt was, according to 
the plaintiff, a co-mortgagee with the plaint- 
iff’a assignor, such payment was a. discharge 
so far as the mortgagors were concerned. 
This contention was supported before us 
on the recent decision of the Full Bench in 
Mannava Annapurnamma y. Uppala Akkayya 
(3) by which, sitting in this Court, we 
are bound. The plaintiff did not prefer 
any claim in tbe alternative or otherwise 
against the 10th defendant, whose position 
as a defendant in the suit, against whom 
no relief is sought, but who sides with 
the other defendants, bas been the cause 
of some confusion. 

Ten issues were framed by the District 
Jadge before whom the case was placed 
for settlement of issues. The 2nd issue was: — 
“Is the discharge pleaded by the defendants 
true and valid,” and the &tth, “is the 
discharge given by the 0th defendant, 
a co-obligee, valid and binding as against 
the plaintiff and his assiguor P” 

The learned Subordinate Judge dealt with 

. only these two issues, and his judgment 
ends with the words, “in the above view, 
I think it is needless to try the other 
issues.” As to whether the whole morteage- 
debt had been paid cff, the question of 
fact which is involved in the 2nd issue, 
‘the learned Sudordinate Judge seems to 
record no finding; he merely’ says, “the 
possession of the document by the female 
naturally leads to the inference shat the 
entire bond amoant must have been paid 
by ber.” This furnishes no answer to the 
question of fact whether or not the whole 
debt had been paid by the mortgagor to 
the LOch defendant. 

I think this is an extremely unsatie- 
factory way of recording a finding, if it 
can be considered to be a finding at all, 
Sir Lawrence Jenkins, O.J., in Dagdu v. 
Bhana (5), pointed out the importance 


of having issues settled with precision. It 
(5) 28 B. 426 at 423; 6 Bom. L. R. 196. 
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would, however, be mere waste of time 
to settle issues, if, after they are settled 
by the District Judge, the Subordinate 
Judge in pronouncing judgment does not 
answer them definitely, but leaves the 
matter to be inferred from his reasoning, 
however cogent his reasoning may be. Ib 
may, in some cases, be convenient to discuss 
two or more issues jointly, but that does 
not justify the absence of a specific finding 
on each issue, in the form of a oategorical 
reply to the question involved. 

On turning to the basis on which the 
learned Subordinate Judge deals with the 
two issues, it will be found that the sentences 
preceding the sentence above quoted do 
not refer to any piece of evidence other 
than the fact that the mortgage-deed is 
produced by the assignee of the mortgagor. 
The learned Subordinate Judge proceeds, 
so far as I can follow, entirely on that 
fact and on the allegations in the pleadings 
and apparently his chief ground of decision 
is that the allegations on the part of the 
plaintiff are improbable or less probable 
than those on the part of the defendants, 
The learned Subordinate Judge would have 
done well if he had tried to keep clear 
in his mind the difference between legal 
evidence and the probabilities of the allega- 
tions contained in the pleadings. 

Had the trial and decision of this case 
been in strict conformity with the procedure 
laid down by law, it would have been 
a legitimate matter for comment that the 


‘first defendant failed to go into the witness- 


box for proving the alleged endorsement 
on the mortgage-deed on which he relied, 
and it might have had to be considered 
whether the inference from such failure 
would not be sufficiently strong to permit 
of holding that the money had not been 
paid, The reference by the Subordinate 
Judge tu what purports to be the 10th 
defendants endorsement of full discharge 
on the mortgage-deed is made without 
any warrant. There was no such endorse- 
ment before the Court. No evidence was 
given of any such endorsement having been 
made, and the document contains a note 
on it by the plaintiffs Pleader to the 
following effect :—"I accept the genuineness 
of the document, except the endorsement 
of discharge appearing on the back of it.” 
The judgment of the learned District 
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Judge seems to be equally unsatisfactory. 
There is a similar absence of any specific 
finding on the various issues before the 
Court; he desls with the question under 
consideration in the following terms:—‘‘10th 
defendant said she was paid offin full and 
so she has been according to the bond itself 
and her written statement. Thatisto say, 
that in the matter ofa joint mortgage 
wherein the shares of the mortgagees are not 
specified, one, the 10th defendant admits 
foll payment of the mortgage amount, and 
the fact that the second defendant, one of 
the lst defendant’s vendees, who should 
have paid off the mortgage is the party 
who produces the discharged deed, is strong 
evidence that it really has been paid off. 
On these facts the Sub-Court dismissed 
the suit. Plaintiff appeals. In my opinion, 
as between the mortgagor and mortgagees, 
the debt is cleared and this suit cannot 
be plaintiff's remedy”. Then, he proceeds 
to discuss the question whether, if the 
whole of the mortgage-money has been 
paid to one of the co-mortgagees, it con- 
stitutes a discharge of the mortgage-debt 
as against the other co mortgagees also 
and avswers the question in the afirm- 
ative. f 

We are asked to proceed on the basis 
that the whole mortgage-money has been 
paid off, it being contended that that fact 
is proved by the allegation contained in 
the written statement of the 10th defend- 
ant to the effect that she had received 
the whole -of the mortgage-debt. That 
‘allegation is put forward before us as 
amounting toan admission under section 
19 of the Indian Evidence Act, and it 
is contended that, being made in the 
written statement of one of the parties, 
it is already on record and, therefore, 
may be considered to be evidence in the 
tt we accede to this argument, the 
result will be that a fact on which the 
parties are at issue (see the 2nd issue) 
will be assumed to have been proved as 
against the plaintiff by the very fact 
of its being alleged in the pleading of one of 
the defendants by the very allegation which 
is necessary to be made in order that the 
issue may arise and but for which allega- 
tion the party making ib would have been 
precluded from contesting the converse of 


INDIAN CASES. 


{1918 


his own allegation ; further, that such 
allegation furniahes in itself the proof of 
its own truth and that, though the person 
making the statement is a party on the 
record and presumably present in Court, 
she need neither make the statement on 
oath in open Court nor be subjected to 
crosseexamination. This seems to me a 
startling result but it has been argued 
before us that the result is brought abont 
by the Indian Evidence Act. 

- But for the opinion expressed by my 
learned brother, I should have said that 
I have no doubt that it cannot. be so and 
should have thought it unnecessary to 
consider for this purpose the sections 
of the Indian Evidence Act relating to 
admissions in detail, as I now proceed to 
do. 

Before doing so, however, I must point 
out thatthe statement in question is cons 
tained in the pleadings of the parties to 
these very proceedings. “The whole object 
of pleadings”, in the words of Sir George 
Jessel, M. R., “is to bring the parties to 
an issue,” Thorp v. Holdsworth (6), and 
when we speak of an admission in a 
pleading, it seems to meto be a different 
thing from such an admission as is con- 
templated by* the 17th and the following 
sections of the Indian Evidence Act, By 
an admission in pleadings we generally 
understand a concession made by one of 
the parties that a fact alleged in the 
pleading of the party opposed to him 
need not be proved. It narrows down the 
question before the Court. Unless a state- 
ment in a pleading is in the nature of 
such a concession, it can hardly be con- 
sidered to be a fact admitted in the 
pleading for the purposes of the proceed- 
ings in which the pleadings are originally 
filed. When a statement of fact con- 
tained in the pleadings does not narrow 
down the issues, tuen it should either not 
have been made in- the pleadings at all 
and may, consequently, be struck off, or it 
must give riseto a fresh fact in isguae— 
its function inthe last alternative being 
(for our present purposes) to make it 
permissible for the parties to adduce evi- 
dence in order to prove or disprove the 
existence of the fact alleged. That being 


(6) (1876) 3 Ch. D.637 at p. 639; 45 L. J. Ch 406, 
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the function of the statement ‘in the 
pleading, can that statement itself be 
adduced as proof of its own truth P When 
a party to a proceeding states that his 
contention is that a certain fact exists, can 
raising that contention be proof of the fact 
alleged to existP 

But assuming that the 17th and the follow- 
ing sections of the Indian Evidence Act 
apply, does the statement of the 10th 
defendant madein her written statement 
fall within the scope of those sections P 
The law of evidence relating to admis- 
sions is contained in sections 17 to 30 of 
the Indian Evidence Act. Admissions being 
a particular species of statements, they 
are distinguished from ali other state- 
ments by reference to two classes of matters: 
first, by reéference to their nature or 
signification, secondly, by reference to the 
person making them (who may be shortly 
referred to as the declarant), Thus, in 
the first place, section 17 deals with the 
essential nature of such a statement, tiz., 
that it must “suggest avy inference as to 
any fact in issue, or relevant fact.” Next, 
sections 18, 19 and 20 deal with the 
question as to who the declarant must 
be; section 18 provides that the declarant 
must be either a party to the proceeding 
or his agent; sections 19 and 20 provide 
that the declarant may in certain cases 
be neither a party to the suit, nor his 
agent, but some such third person as is 
referred to in those sectiors. So far, the 
sections merely define admissions and 
distinguish them as a species of the genus 
of statements generally; and the defini- 
tion or particularization is effected, as I 
have already stated, by reference, first, to 
the nature of the statement and, secondly, 
by reference to the relationship that the 
declarant bears to the proceedings. It is 
only when we reach section 21 that we 
have for the first time any provision about 
the relevancy or admissibility of such a state- 
ment as may fall under the definition of an 
admission: section 21 is general; sections 22 
and 23 deal with special cases in which 
admissions areor are notadmissible in evi- 
dence; sections 24 to 29 deal specially with 
the class of admissions which are made in 
criminal cases, or confessions; finally, seation 
30 deals with the effect in evidence of an 
admission, 
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The general scheme of the law, therefore, 
is that in the first place, in sections 17-20, 
an admission is defined or discriminated from 
other statements; then in sections 21-29 it 
is laid down when an admission is relevant, 
finally section 30 deals with the weight to 
be given to an admission. Hence, before a 


“statement can be proved as an admission, it 


must fall first under section 17 (as to its 
nature), next under sections 18, 19 or 20, as 
regards the declarant; finally, under one of 
the sections between 2] to 29, as regards its 
admissibility. 

Now the statement, the relevance or ad- 
misgsibility of which has to be determined, is 
the statement by the 10th defendant tbat she 
has received payment of the whole sum due 
on the mortgage. First, as to the nature of 
the statement, it must fall under section 17. 
Next, with reference tothe declarant, the 
statement must fall under one of the 
sections 18, 19 or 20. Thirdly, with refer- 
ence to the relevance or admissibility, it 
must fall under section 2l or one of the 
following sections. 


I think it does fall under section 17, as it 
is a statement suggesting an inference as to 
the fact whether the whole money has been 
paid (which is a fact in issue). 

The second aad third points require con- 
sideration in detail. 


In connection with the second point men- 
tioned above, viz., that having reference to the 
person who must have made the statement 
which js sought to be proved as an admission, 
I should have thought that reliance would 
be placed on section 18 which refers to the 
statements made by parties to the proceed- 
ings, this statement being made by one of 
the parties. Had that section been relied 
on, then it might have become necessary to 
consider whether any paragraph other than 
the first paragraph of that section has any, 
and ifso, what bearing on the present question, 
The section, however, that is relied upon is 
the 19th and not the 18th; and it is contend- 
ed that section 19 not only determines the 
narrow point which, in my opinion, it deter- 
mines, viz., by whom a statement may be 
made before it can be considered to be an 
admission within the terms of the Indian 
Evidence Act; but it is contended that sec- 
tion 19 is wide enough in its own terms for 
determining whether or not a particular 
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statement is admissible in evidence. That 
section consists of a rather involved complex 
sentence, but if it were printed in tha follow- 
ing form 
“Statements 
(1) made by persons-whose position or 
liability it is necessary to prove as against 
any party to the suit, 
are admissions, 
(2) if such statements would be relevant, 
(a) as against such persons 
(b) in relation to such position or 
liability in a suit brought by or 
against them and 


(3) if they are made whilst the person 
“making them occupies such position or is 
subject to such liability”, it would be clear 
in the first place that the main 
proposition contained in this section lays 
down that certain statements are admissions, 
not that they are relevant: in the second 
place, that before a statement can be con- 
sidered to be an admission under section 19, 
there are three qualifications which the state- 
ment must have—two of them having refer- 
ence to the person making the statement, or 
the declarant, t2e., (1) that he must occupy 
some such position or liability as is necessary 
to be proved against any party to the suit,(2) 
he must be cccupying sach position or be 
subject to such liability when he makes the 
statement, The third qualification has refer- 
ence to the nature of the statement, viz., (3) 
that the statement is such that in a suit 
brought by or against the declarant it would 
be relevant (a) as againat the declarant, (b) in 
relation to such position or liability. This 
third qualification is, in my opinion, both 
necessary and sufficient to restrict the opera- 
tion of the section in accordance with what I 
have stated to be the object of this section, 
utz., not tolay down that certain statements 
are relevant or admissible bat merely to add 
to the category of persons who may be the 
declarants. The statement referred to in 
section 19 becomes admissible only provided 
that they satisfy the requirement of section 
17, as regards their nature, and section 21 or 
any of the following sections, as regards their 
relevance. In short, section 19 provides, in 
my opinion, that in certain cases the declar- 
ant need not be a party to the suit, and that 
section must be read with direst reference 
first to section 17, which provides (inter alia) 
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that a statement must be made by the per- 
sons thereinafter mentioned in order to fall 
within the definition of an admission, and 
section 19 must, secondly, be read with refer- 
ence to sections 21 et seg which provide when 
statements that are admissions are relevant, 

When the learned Pleader for the respond- 
ents tried to argue that a reference to section 
19 was sufficient in order to show that the 
statement in question was admissible in evi- 
dence, he naturally encountered some difficul- 
ty and he had to fall back upon the illustra- 
tion and had to argue that the illustration 
went beyond the section. The illustration 
does go beyond the section in so far 
as it illustrates not only who may be 
the deslarant of an admission, but also 
lays down that “the statement (therein 
referred to) is a relevant fact,” the propo- 
sition, that the said statement is a relevant 
fact is, it will be noticed, qualified in two 
ways, first that it is relevant only against A. 
and secondly that it is so if A. denies that 0. 
did owe rent to B. Theillustration exampli- 
fies section 19 in so faras it says that the 
statement is an admission, but as the facts 
postulated in the illustration conform with 
the provision of sections 17 and 21 and not 
merely with the provisions of section 19, it 
is laid down that, in the cireumstances 
referred to, the statement is not merely an 
admission but also relevant. 


As I have already stated, the learned 
Pleader for the respondents had perforce to 
abandon the attempt at bringing the state- 
ment now before us within the terms of the 
section 19, but contended that the illustra. 
tion to that section was on all fours. Now, 
it seems to me to be clear that the illustra- 
tion would be applicable in its terms only if 
the 10th defendant had undertaken to collect 
the mortgage-debt due to the plaintiff's 
assignor and had been sued by the plaintiff 
for omission to collect the mortgage-debt, 
and then the 10th defendant had pleaded 
as her defence that there was no default on 
her part inasmuch as no money was due 
under the mortgage; in such circumstances 
a statement made by the mortgagor (not 
the co-mortgagee, the 10sh defendant) that 
as matter of fact some moneys were due to 
the plaintiff which the 10th defendant had 
omitted to collect, would have been (it ig 
clear) admissible under the illustration to 
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section 19. The facts in that illustration 
are not, it seems to me, parallel to the 
circumstances of the present case. Suppos- 
ing the landlord (B. in the illustration) had 
sued his tenants for rent due, and had also 
for some reason made A. party to the suit, 
alleging that A. was his agent for collecting 
the rent, but claiming no relief against A., 
and A. had denied that he was B.’s agent, 
the defence on the part of A. and of the 
tenants being that rent was due to A., and 
not to B., and that the tenant had paid the 
rent to 4.'and were not bound to pay it to B., 
could then the allegation of A. (in his written 
statement) of having received the money, 
coupled as it would be with his allegation 
that he was entitled to receive it on his own 
behalf, and denial that there was any lia- 
bility on his part to the landlord, be itself 
evidence as between the landlord and his 
tenants that no rent was due? 


The illustration tosection 19 does not 
seem to me to cover the present statement 
because that illustration is so framed that the 
statement therein referred to falls under the 
provisions of the sections covering the third 
of the three considerations to which reference 
has been made above, viz., of sections 21—29 
which provide in what cases admissions are 
relevant whereas the present statement does 
not fall under any. out of the said sections 
21—29, The section that is relevant for the 
present purpose is section 21, which provides 
that “admissions are relevant and may be 
proved as against the person who makes 
them or his representative-in-interest; but 
they cannot be proved by or on behalf of the 
person who makes them or his representative- 
in-interest.’ I need not refer to the excep- 
tions mentioned in section 21 as the present 
statement doe not, it is clear, fall under any 
of them. Now, in this case, the alleged ad- 
mission is sought to be proved against the 
plaintiff. The plaintiff is not the person who 
made the statement. Is he the representative- 
jn-interest of the person who made it? In 
my opinion, it would be straining the language 
of ths section to hold that one co-mortgagee 
is the representative-in-interest of another co- 
mortgagee, What interest does the plaintiff 
derive from the 10th defendant? If there are 
any persons who derive any interest, as far as 
this suit is concerned, from the 10th defend- 
ant, they are the defendants who say that 
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they have been discharged from liability b¥ 
reason of the discharge given to them by th® 
10th defendant. 

But even if it be assumed that the whole 
of the reasoning on which I have proceeded 
so far is fallacious, and the statement in ques- 
tion is relevant under the sections of the 
Indian Hvidence Act which have been referred 
to, still it is clear that some proof of it must 
be given before it can be considered to form 
part of the evidence in the case and before 
the Court can take cognizance of it. It is 
contended, either that it was brought to the 
notice of the Court in such a manner as to 
render proof of it unnecessary, or that the 
written statement of the 10th defendant 
proves itself, I cannot accept either of these 
contentions; ib seems to me that they cannot 
withstand careful consideration. 

In support of the contentions last referred 
to, reliance was placed in the first place on 
section 58 of the Indian Evidence Act. Section 
58 provides that certain facts need not be 
proved: that a person need not prove the 
existence of such of the facta alleged by him 
to exist, and relied upon.by him, as are referr- 
ed to in section 58. Now the facts referred 
to in section 58 include two sets of facts; 
first, those facts which both the parties have 
agreed to admit, and secondly, those, which 
by any rule of pleading they are deemed to 
have admitted. Ttis clear that the fact now 


“in question has not been admitted by both 


the sides; the plaintiff denies it. It is 
equally clear not only that by the rules of 
pleading the factin question is not deemed 
to have been admitted, but itis one of the 
main facts in issue. Hence I am unable to 
understand how section 58 can operate so as 
to make it unnecessary to prove the states 
ment in question. 

The next head of argument was that plead- 
ings form part of the records of the Court, 
and like affidavits, they are one form of ad- 
ducing evidence before the Court. No au- 
thority was cited for the proposition that the 
fact in question could be proved on affidavits, 
or that one of the ways of giving evidence of 
facts is for the party relying on it to allege it 
in his or her pleadings, or that, ifthe facts 
come to the knowledge of the Court otherwise 
than through the medium of legal evidence, 
the rights of the parties can be decided on 
a consideration of such facts; and I am unable 
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to find any support for these propositions. 
Pleadings, as I have already said; in my opivi- 
on, can and must be looked at only for one 
purpose—to be informed of the allegations 
and contentions of the parties. They show 
conclusively what are the allegations and 
contentions comprising the case that a person 
makes and raises before he comes into Court. 
They do not prove that those allegations and 
contentions are true. Had they furnished any 
proof of the allegations on which the parties 
are at issue, the law would not have laid 
down that, in undefended cases, it is neces- 
sary for the plaintiff to adduce any evidence 
for proving the allegations he has made in his 
plaint. 

Finally, even if we could assume that, by 
some entanglement of the law of admissions, 
this statement oan be considered to be an 
admitted fact within section 58, (though the 
proposition, as I have already said, appears to 
me to be opposed to all the principles of the 
law of evidence), it seems to me to be a matter 
to be borne in mind that there is a diseretion- 
ary power to call for proof even of facts which 
may be considered to be admitted under 
section 58 and Lam not prepared to say that 
there may not be cases when the failure to 
exercise this discretion may be so grossly 
improper as to make it incumbent upon the 
Court to interfere even in second appeal. 

For these reasons, Iam of opinion that 
what has been considered as an admitted fact 
in this case is not so, and that, even if the 
10th defendant’s statement above referred to 
can be considered an admission within the 
terms of the Indian Evidence Act, and thus a 
relevant fact, then it has not been proved in 
any manner required or permitted by the law 
of evidence. It follows that, if the cass of the 
respondents had rested on that statement 
alone, I should have been of opinion that they 
must fail on the materials which are now 
before the Court. 


There is, however, one other circumstance 
which has been referred to above and must be 
considered; it is that the instrument creating 
the mortgage-debt is produced by the alienees 
of the debtors, and this, no doubt, creates a 
presumption that the debt has been paid off. 
Such presumption may of course be very 
weak in a case where there are several joint 
oreditors (as is alleged in this case). The 
instrument may be handed over by ong of the 
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jonb creditors to the debtor under such 
circumstances as to raise no presumption of 
discharge at all as against the joint creditors 
other than the one who had custody of the 
instrument of debt. It may well happen 
that the joint creditor gives back the in- 
strument creating the debt as soon as his own 
interest in retaining it in his possession is 
over, that is, as soon as the debt is discharged 
to the extent to which he is interested in 
recovering it, so that the instrument creating 
the debt may go into the possession of the 
debtor without the debtor having paid the 
whole debt, but merely that portion of the 
debt which was the rightful due of the joint 
creditor who had the custody of the instru- 
ment of debt. On the other hand, it is only 
natural to presume that, if the plaintiff or his 
assignor had any interest in the retention of 
the morigaga-deed by the 10th defendant, 
there would have been some safeguard 
against the 10th defendant yielding up the 
deed without the consent or knowledge of 
the plaintiff or. his assignor, and in the 
circumstances of this case, it seems to me 
that we should not be wrong if we proceed 
on the basis that the burden of proving that 
any debt is still due on the mortgage-deed lay 
on the plaintiff, and, if itis so, there is no 
doubt that the plaintiff: had not discharged 
that burden; nor among the grounds of 
appeal is it complained of that the plaintiff 
was prevented from adducing any evidence 
in support of his case. 


I should, however, have been loth to base 
my decision onthe mere ground that the 
burden of proof had not been discharged in a 
case of this nature which had been tried as 
this case has been tried, had I not after 
giving the case my best consideration come - 
to the conclusion that a remand would result 
ultimately in the same way as the case 
stands at present. It seems more than likely 
that the omission to prove the endorsement 
on the mortgage-deed was through a mere 
oversight, and that the attention of the 
parties and of the Court was not drawn to 
the fact that its genuineness was not ad- 
mitted by the plaintiff's Pleader; if is pos- 
sible that the plaintiff was not anxious to 
bring that omission to the notice of the de- 
fendants, and even that for the purposes of 
the suit it was conceded by the plaintiff 
that the whole amount of the mortgage-debt 
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was discharged. The 10th defendant is 


now dead, and it would seem that proof 
- gould now be given not only of the endorse- 
ment of discharge by her, but even of her 
statement in what was her written state- 
ment, when she was a party to the suit under 
section 82 (2) of the Indian Evidence Act. 
If this were done (and it could be done by 
mere formal evidence), it would be extremely 
difficult for the plaintiff to adduce any evi- 
dence which could displace the effect of the 
evidence which would then be before the 
Court on behalf of the defendants; had the 
plaintiff had any evidence in support of his 
case andin rebuttal of the inference from 
these facts, it would and ought to have 
been indicated, even if by some error 
in procedure it was not actually adduced in 
Court. 

Before bringing, however, this judgment to 
a conclusion, I wish to express once more my 
view that, if the proceedings at the trial had 
been conducted with a due regard to the real 
questions at issue and to the law of evidence 
and of procedure, the parties might have 
been saved much unnecessary expense and our 
decision could have been arrived at on a far 
more satisfactory basis than is now avail- 
able. 

For the reasons that I have stated, I agree 
that this appeal should be dismissed with 
costs. : 


Appeal dismissed. 


i CALCUTTA HIGH COURT. 
Lerrers Parent APPEAL No. 14 or 1912. 
July 9, 1913. 
Present—-Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
PUCHHA LAL AND ANOTHER— DEFENDANTS 
lst PARTY—APPELLANTS ` 
3 versus 
KUNJ BEHARY LAL—PLAINTIFE— 


RESPONDENT. 

Title—Plaintiff’s title by purchase—Defendant in 
possession under prior contract of sale for which pur- 
chase-money had been paid—Plaintif’s knowledge of 
position-—Priority of title, 

The plaintifi’s title to the land in suit was by 
virtue of a transfer, bnt at that time the defendant 
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was in possession of the land under a contract for 
sale under which the purchase-money had been 
paid to the plaintiff’s vendor prior to the transfer 
to the plaintiff, and the plaintiff was well aware 
of that position: 

Held, that the title of the plaintiff could nob prevail. 

Walsh v. Lonsdale, 21 Ch. D. 9; 52 L. J. Ch. 2; 46 
L. T, 858; 31 W. R. 109, reforred to. 


Appeal, under section 15 of the Letters 
Patent, from the decree of Mr. Justice Coxe, 
dated January 23rd, 1912, in Second Appeal 
No. 852 of 1910. 

Babu Jogendra Ohandra Mukherjee, for the 
Appellants. 

Babus Dwarka Nath Ohuckerbutty and 
Khetra Mohan Sen, for the Respondent. 

- JUDGMENT.—This is, an appeal from a 
judgment of Mr. Justice’Coxe, who has set 
aside the decree of the lower Appellate Court 
and restored that of the first Court with 
costs. 

The suit is brought for khas possession of 
certain lands, and the facts with regard to 
those lands that have been established in the 
evidence are these: The plaintiff's title to 
them is by virtue of a transfer in 1907, but 
at that time the defendant Ist party was in 
possession of the lands and had paid the 
purchase-money for them tothe plaintiff's 
vendor, that payment having been made 
prior tothe purchase by the plaintiff. In 
these. circumstances, can the plaintiff’s claim 
prevailP I think not. To begin with, the 
plaintiff, apart from such notice as would be 
imputed to him of the defendant’s right to 
the land by virtue of his possession, is found 
as a fact by the lower Appellate Court to 
have known of the previous sale to the de- 
fendant, and it is further found by the learn- 
ed Judge of the lower Court of Appeal, that 
he is unable to accept the suggestion that the 
vendor may have perpetrated an act of bad 
faith withont any collusion on the part of 
the plaintiff. He distinctly comes to the 
conclusion that there was complicity between 
the plaintiff and the vendor, and that can 
only mean a deliberate design to defraud the 
defendants of such rights as had not been 
fully completed by reason of failure to 
comply with all the formal requirements of 
the law. So we have the position that the 
defendant lst party was in possession of the 
lands under a contract for sale under which 
the purchase-money had been paid prior to 
the transfer to the plaintiff, and that the 
plaintiff was well aware of that position, | 


£04, 


INDIAN OASES. 


[1913 


KESARI VENKATASUBBIAH Y. SECRETARY OF STATE. 


cannot see how in these circumstances the 
plaintiff can possibly recover the lands from 
the defendants Ist party. i 

There are cases, of which Walsh v. Londscle 
(1) is a type, which establish the protestion 
to which in a Court of Equity a person in the 
position of the defendants is entitled. It is 
quite true that the question whether the de- 
fendants lat party were entitled to bring a 
suit for specific performance in vindication 
of their rights was not debated before the 
lower Appellate Court, but there is no matter 
brought to our notice which can throw any 
serious duubt upon the defendants’ right to 
complete their right by such a suit. On 
these grounds, I think that the suit must fail. 
There is no invasion or evasion of the Re- 
gistration Act. It is merely securing to a 
party those rights to which heis entitled 
apart from the Act—rights to which he has 
a good title in Courts to which the abiding 
direction has been given to proceed in all 
cases according to equity and good conscience. 
‘Rights of this class can in ordinary course 
only be enforced against a third party such 
as the plaintiff here is, where that party has 
notice of those rights, so that I feel in no 
way embarrassed by the suggestion that there 
is anything in the policy of the Registration 
Act which stands in the way of the ultimate 
- result at which the District Judge arrived. 
In the view that I take, it is unnecessary to 
elaborate the position of the defendants, but 
I may point out that if carried to its full 
extent the doctrine for which the plaintiff 
contends would deprive a purchaser of his 
lien for purchase money paid by him, even 
at the instance of one who took with notice, 

The result is that the judgment of Mr. 
Justice Coxe is set aside, and the decree of 
the lower Appellate Court restored. Theap- 
pellarits are entitled to their costs throughout. 

This decree relates only tothe l4 bighas 
which are claimed by the defendants. To the 
rest of the land in suit, the defendants have 
not made any claim and they are not in pos- 
session of it. In regard to that, therefore, 
there is no cause of action. 

Appeal accepted. 


(1) 21 Ch. D. 9;52 L.J. Ch. 2; 46 L. T. 858; 31 W. 
R. 109. 


MADRAS HIGH COURT. 
Seconp Civin Appaans Nos. 536 ro 538 
or 1911. 

May 2, 1913. 

Present:—Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
KESARI VENKATASUBBIAH. ANp OTHERS 
— PLAINTIFFS AND DEFENDANTS— APPELLANTS 

versus 
| Tue SECRETARY or STATE ror INDIA 
In COUNCIL REPRESENTED BY THE 
COLLECTOR or NELLORE— DEFENDANT 


No 1—Resporpent. 

Madras Irrigation Cess Act (Mad. Act VII of 1865), 
s. 1—@rant of water to a person absolutely —Exemption 
of right to pay water cess. 

The plaintiffs sued to establish their right to irri- 
gate their lands, free of water cess, by a fourth share 
of the water of a certain tank and to recover water 
cess, collected by the Government, and relied on a 
decree ina prior suit establishing their absolute 
right to a fourth share of the water tank and pro- 
hibiting the Government from doing anything which 
would diminish their share of the water: - 

Held, that the plaintiffs’ right to afourth share of the 
water established in the previous litigation entitled 
them to exemption from payment of water cess. 

Per Sundara Aiyar, J.—As the plaintiffs proved in 
the prior litigation theirright to immemorial enjoyment 
of a fourth share of the water, a legal origin must be 
presumed for the exercise of the right claimed by 
them. The proper presumption is that there was 
some contract or grant entitling the plaintiffs to a 
fourth share of the water. ' 

When for some consideration or other, or it may be 
without consideration, a grant is made by the Govern- 
ment of a particular quantity of water or a certain 
definite fraction of the water ofa tank to a person 
irrespective of the use he might make of it, the pro- 
per presumption is that it is a free grant without 
claim to any kind of payment for the water. 

Maria Susai Mudaliar v. The Secretary of State for 
India in Council, 14 M. L. J. 350; and The Secretary of 
State for India in Council v. Swami Nautheswarar 
6 Ind. Cas. 199; 34 M. 21; 7 M. L. T. 407; 20M. L. J. 
766; (1930) M. W. N. 495, referred to. . 

The cess imposed under Act VII of 1866 was in- 
tended to compensate the Government for the use, by 
holders of land, of water belonging to if or conserved 
by works constructed by it by empowering them to 
levy a remuneration from those using the water for 
irrigation; where such remuneration is otherwise paid 
by the landholder, that would be sufficient to establish 
an engagement of the kind referred to in the proviso 
to section 1 of the Act. 


Second appeals against the decrees of the 
District Court of Nellore, in A. 8. Nos, 122, 


-128 and 186 of 1909, preferred against those 


of the District Munsif of Kavali, in Original 
Suits Nos. 136 of 1908, 80 of 1909 and 435 
of 1908. 

Messrs. T. R. Ramachandra Atyar and P., 
Nagabushanam, for the Appellants. 
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Mr. L. A. Govindaraghava Atyar for the 
Government Pleader, for the Respondent. 

JODGMENT.—We observe that in the 
judgment of the District Munsif reference is 
made to the judgments in Original Sait No. 
211 of 1894 and in the appeal therefrom as 
furnishing important evidence that the 
plaintiffs ara entitled to a fourth of the 
water inthe Anumakonda tank. In that 
suit the plaintiffs claimed certain reliefs on 
the basis of their right to a fourth of the 
water of the Anumakonda tank. The 
Secretary of State for India ia Council 
was the Ist defendant in the sait. The 
reliefs were claimed against him and the 
secooud defendant therein. The Secretary of 
State for India in Council admitted that the 
plaintiffs and their co-sharers were entitled 
to the use of a fourth of the water flowing ints 
the Brahmanakraka Anumakonda tank. He 
. denied the right to the reliefs claimed in that 
suit on the ground that the admitted right 
of the plaintiffs had not bean infringed. 
The plaintiffs in the suit obtained a decree. 
The right tothe useof thecne-fourth of 
the water was the basis of the judgment io 
that case. Ii the effect of that judgment 
be that the plaintiffs were absolutely entitl- 
61] to the use of a fourth of the water’of the 
tank, irrespective of the use they made of it, 
it is possible that that judgment may make 
the question, raised in the present suit, of the 
plaintiffs’ absolute right to one-fourth of the 
water res judicata. We do not wish to 
decide this matter now as no issue was 
framed on the question apparently because 
the plaintiffs did not pat forward that 
judgment as constituting the matter in dis- 
‘pute here ves judicata. We think it desir- 
able that an issae should bea framed to try 
the question, We accordingly frame the 
following issues— Is the question of the 
plaintiffs’ absolute right to one-fourth of the 
water of she Anumakonda tank without 
liability to pay any water cess res judicata 
in consequence of the judgment of the Dis- 
trict Munsif’s Court of Kavali in O. S. 
No. 211 of 1894 and of the Subordinate 
Judge's Gourt of Nellore in Appeal Suit 
No. 171 of 1396 (Hxhibits C., Q. and E.).” 
Both parties may adduca any evidence 
‘they may be advised toon this issue. The 
finding should be subnitted within two 
months from the date of racsipt of this order 
n the lower Court. 


Seven days will be allowed for filing objec- 
tions. 

In obedience to the order contained in the 
above judgment, the District Judge of Nellore 
submitted the following 


FINDING. 


The following issue has been sent down for 
submission of a finding: “Ig the question of 
the plaintiffs’ absolute right to one-fourth of 
the water of the Anumakonda tank without 
liability to pay any water-cess res judicata 
in consequence of the judgment of the 
District Munsif’s Court of Kavali in Original 
Suit No. 211 of 1894 and of the Subordinate 
Judge’s Court of Nellore in Appeal Suit No. 
171 of 1896.” Parties were permitted to ad- 
duce evidence but the only evidence adduced 
consisted of the pleadings in Original Suit 
No. 211 of 1894 (Exhibits S., T., V.). 

2. Original Suit No. 211 of 1894 was a 
suit brought by the agraharamdurs against 
the Secretary of State for India in Council 
and one Dod a Venkataramireddi. The 
plaint alleged that the plaintiffs (the 
agraharamdars) and Government had a right 
to ¢ and ? respectively of the water in two 
tanks Anumakonda tank and Kakamma tank 
of Brahmanakarka village, the cost of 
repairs to the tanks being borne in the said 
proportions: that by the construction of a 
weir and vent inthe supply channel by the 
Ist defendant water from the said channel 
was allowed to flow to the tank of the 2nd 
defendant at Somavarappadu ; that this was 
an injury to the rights of the agraharamdars 
since their right to ł of the water was thus 
diminished. The Government admitted that 
the allegation of the plaintiffs that they and 
their co-sharers were entitled to the use of a 
fourth of the water flowing into the Anumsa- 
konda tauk was trae bet stated that the 
right had not been infringed. 


8. A decree was passed establishing the 
right of plaintiffs to ł of the water flowing 
through the channel and prohibiting defend- 
ants from opening a vent so as to diminish 
plaintiffs’ ¢ share of the water, 

4, In the present suits, plaintiffs seek tə 
establish their right to irrigate their landa 
free of water-cess by a fourth share of the 
water of the tank and to recover water-cess 
collected by the Government. 

5. The question now for disposal is that set 
forth in the isga9 in paragraph 1 supra. 
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6. Ido not think the present question is 
res judicata. Inthe former suit, the right 
claimed by plaintiffs was in the nature of an’ 
easement and I think it was necessary for 
‘plaintiffs to allege that they were co-owners 
with Government of the water in the Anuma- 
konda tank to the extent of + and that point 
must be held to have been decided in their 
favour. 

7. But the present question is whether 
the agraharamdars ara entitled absolutely to 
the use of that + of the water without liabi- 
lity to pay water-cess or whether the use of 
the water free is restricted to irrigation of 
the Jari extent. That question was not 
raised in theformer suit nor decided and 
with reference to Explanation IV of section 
11 of the Civil Procedure Code, I do not think 
this can be said to have been a matter direct- 
ly and substantially in issue in that suit. 

8. My finding on the issue, therefore, is 
that the question of plaintiffs’ absolute right 
to one-fourth of the water of the Anumakonda 
tank without liability to pay water-cess is 
not res judicata in consequence of the judg- 
ment of the District Munsif’s Court of Kavali 
in Original Suit No. 211 of 1894 and of the 
Subordinate Judge’s Court of Nellore in 
Appeal Suit No. 171 of 1896. 

These second appeals coming on for final 
hearing after the return of the finding of the 
lower Court upon the issue referred by this 
Court for trial, the Court delivered the 
following 

JUDGMENT. 


Sonpara AlYAR, J.—The District Judge 
has found that in Original Suit No. 211 of 
1894 the plaintiffs’ right to one-fourth of the 
water flowing through Yellareddi Kalva into 
the Anumakondapallem tank was established; 
- but he has held that the question of the 
plaintiffs’ liability for the payment of the 
water tax complained of in this suit is not 
barred as res judicata. He is, no doubt, right 
in saying that in Original Suit No. 211 of 
1894 the liability of the plaintiffs to pay 
water-cess was not in question. But their 
exemption from liability must be held to 
follow from the right that was established in 
their favour in that suit. Their claim there 
was that they were absolutely entitled to a 
fourth of the water irrespective of the use 
that they made of it and not merely to water 
necessary for irrigating any particular lands 


belonging to them. They complained of 
the opening of a vent which affected 
their right to a fourth of the water of 
the tank. The Government admitted their 
right to the use of one fourth of the water. 
It was expressly found in that case that 
the right claimed by the plaintiffs was 
established, as the plaintiffs proved their 
immemorial enjoyment of a fourth of the 
water. A legal origin must be presumed for 
the exercise of the right claimed by the 
plaintiffs. The proper presumption 18 that 
there was some grant or contract entitling 
the plaintiffs to a fourth of the water. Mr. 
Govindaraghava Iyer contends on behalf of 
the Government that, even if the plaintiffa 
ownership to a fourth of the water be held 
to be proved, that circumstance would not be 
sufficient to entitle them to claim exemption 
from the payment of water-cess under Act 
VII of 1865 as amended. He argues that an 
engagement betweeu the Government and 
the plaintiffs entitling them to the exemption 
must be proved. Bat if there wasa contract 
or grant by virtue of which the plaintiffs be- 
came entitled to a fourth of the water, if 
would be unreasonable to suppose that the 
Government would still be entitled to levy a 
cess as remuneration for the water, the right 
to which had already become vested in the 
plaintiffs before the enactment of the Water- 
Ceas Act. The cess imposed under Act VII 
of 1865 was intended to compensate the 
Government for the use by bolders of land 
of water belonging to it or conserved by 
works constructed by it by empcwering them 
to levy a remuneration from those using the 
water for irrigation; where such remunera- 
tion is otherwise paid by the landholder, that, 
would be suatficient to establish an engage- 
ment of the kind referred to in the proviso to 
section 1 of the Act. Thus, where land in 
the possession of an owner is classified as 
wet and wet assessment is levied from him, 
it is taken that the wet assessment itself in- 
cludes all payment due to Government for 
the use of the water required to irrigate the 
land, and this constitutes an engagement 
which would exempt the owner from the 
further par ment of any cess under Act VIL 
of 1865. 

There can be no doubt that, when for some 
consideration or other, or it may be without 
consideration, a grant is made by the 
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Government of a particular quantity of 
water ora certain definite fraction of the 
water of a tank to a person irrespective of 
the use he might make of it, the proper 
presumption is that it is a free grant with- 
out claim to any kind of payment for the 
water. This was the principle adopted in 
Maria usai Mudaliar v. The Secretary of 
State for India in Oouncil (1). In Secretary 
of State for India v. Swami Nautheswarar 
(2), the learned Judges who decided the case 
held that a graut of water by Government 
must be taken to mean agrant without any 
claim for future payment for the water 
granted. Mr. Govindaraghava Iyer urges 
that the actual decision in the last case is 
in his favour, But this argument cannot 
be accepted. There it was held that, when 
a portion of-a taruva’ belonging to a pro- 
prietor received water from a Government 
source, the mere fact that he was entitled 
to all the water that flowed to his portion 
of the taruva’ after it reached it without 
obstruetion by any one would not entitle 
bim to exemption from the payment of 
cess for the water which was found to 
have been derived from a Government 
source, There was no grant of the water 
which flowed into his portion of the taruvat. 
His right was merely to the free flow of 
water to the ftaruvat without obstruction. 
Tt must, therefore, be held that the plaintiffs’ 
right to a fourth of the water established in 
the previous litigation entitles the plaint- 
iffs to exemption from payment of water- 
cess. The decree of the District Judge 
must be reversed and that of the District 
Munsif restored with costs here and in the 
lower Appellate Court. The Government 
‘will make the payment directed under this 
decree within four months from this date. 
Second Appeals Nos. 537 and 538 follow. The 
memoranda of objections are dismissed. 


Sapasiva Arvar, J.—From a perusal of 
the order of remand, Iam of opinion that 
it was assumed on that occasion that, if 
the judgment, in Origival Suit No. 211 of 
1894, decided that the plaintiffs were entitled 
absolutely to the use of a fourth of the 
water of the plaint tank of Anumakonda, 
it carried with if an exemption from 


(1) 14 M. L. J. 850. 
(2) 6 Ind. Cas. 199; 34 M. 21; 7m. L. T. 407; 20 
M. L. J. 766; (1910) M. W. N. 495, 


liability to pay any water-cess to Government 
for the use of that water. The order 
contains the following sentences: “If the 
effect of that judement” (f. e., the judg- 
mentin Original Suit No. 211 of 1894) 
“be that the plaintiffs were absolately 
entitled to the use of a fourth of the water 
of the tank, irrespective of the use they 
made of it, itis possible that that judgment 
may make the question, raised in the present 
suit, of the plaintiffs’ absolute right to one- 
fourth of the water res judicata. We do 
not wish to decide this matter now, as no 
issue was framed on the question apparently 
because the plaintiffs did not put forward 
that judgment as constituting the matter 
in dispute here res judicata. We think it 
desirable that an issue should be framed to 
try the question. We accordingly frame 
the following issue:—-Is the question of 
the plaintiffs’ absolute right to one-fourth of 
the water of the Anumakonda tank without 
liabılity to pay any water-cess res iudicata 
in consequence of the judgment of the 
District Munsif’s Oourt of Kavali in 
Original Suit No. 211 of 1894 and of the 
Subordinate Judge’s Court of Nellore in 
Appeal Suit No. 171 of 1896 (Exhibits C 
and Q and E.)’” I am, holding the above 
view as to what we intended in the order of 
remand, inclined to hold that Mr. 
Govindaraghava Aiyar is not entitled to 
argue that, even if the former judgment 
established the absolute right of the plaint- 
iffs to the ownership of a fourth of the 
water, it did not also establish any right to 
exemption from liability to pay water-cess 
for that one-fourth cf the water. Assuming, 
however, that he is entitled to argue that 
question, my mind is clear that the Govern- 
ment is not eutitled to charge water-cess 
for the use of the water which does not 
belong toit.. Mr. Govindaraghava Aiyar, 
however, with his usual subtlety of argu- 
ment, contended that the decision in 
Secretary of State for India v. Swami 
Nautheswrrar (2), and the words of section 
1 of Act VII of 1865 gave the Government 
the right to charge water-cess even for 
use of the water which belongs to the 
plaintiffs. Ido not mean to deny that the 
Government by Act VII of 1865 in its 
amended form took the power to charge 
water-cass in some” instancas for water 
which, according to the ordinary principles 
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of jurisprudence, might be held to belong 
ioa land owner or raiyat, provided it had 
belonged to the Government and it became 
the land-owner’s water only through a 
technical rule of law. When water of one 
land percolates or overflows into another 
land, the water so collected becomes (accord- 
ing to the technical rules of law) the proper- 
ty of the owner of the land into which 
it has so percolated or over which it has 
flowed. The Government thought that, 
when their water so percolated or over- 
flowed, it was hard upon Government to lose 
the right to tax the use of such water, simply 
because they were unable owing to natural 
difficulties to retain their water or regulate 
the distribution of their water as they 
wished. It was considered that, as the 
ownership in such water had passed to the 
raiyat or land-holder (into whose land the 
water had percolated). through no fault of 
Government, it was inequitable to deprive 
. the Government of the right to collect the 
cess for the use of such water by the lucky 
man into whose land it had gone into. But to 
extend this extraordinary power of taxing 
another man’s water to cases where the water 
admittedly belongs to the land-owner, not on 
account of tts having been Government water 
which percolated or overflowed against the will 
of the Government into the land of the ratyat, but 
belongs to him absolutely by grant or agree- 
ment, engagement (express or implied) is not 
only patently inequitable but, I think, is 
against the clear intention of the legislature 
and of the Government; and I do not think 
that the words of the Act constrain us to 
hold that the Government is entitled to levy 
such an inequitable assessment. 

As regards Secretary of State for India v. 
Swami Nautheswarar (2), I find after 


looking through the printed papers thatin . 


that case.the water of the ¢aruva? (swampish 
water spread) which was in question was not 
intended for irrigation purposes at all. The 
sheet of water in that case was formed of 
drainage surplus waters and the right of 
fishery in that tank belonged in the propor- 
tion of three-fifths and two-fifths to the 
Government and the land-holder respectively. 
In such a case, the water belonged to Govern- 
ment as the whole of it first flowed over the 
three-fifths area belonging to the Government 
and only then passed on tothe landholder’s 
two-fifths grea and even though a portion 


of the water afterwards so spread over the 
two-fifths of the area which belonged to the 
Inamdar and would have becé:ne his property 
according to the ordinary principles of juris- 
prudence, the rightof the Government to levy 
a cess for the use of that water which came 
upon the Inamdar’s land after passing through 
Government land was preserved or rather 
created by the statute ; and it was held that 
that right could not be taken away by the 
mere fact that Government water (consisting 
of extraordinary flood water flowing through 
a Government channel) had so afterwards 
come upon the land of the Inamdar or land- 
holder or became mixed up with the water 
that belonged to him. Without questioning 
the correctness of decision in Secretary of 
State for India v. Swami Nautheswarar (2), 
I must say that I am not prepared to go one 
inch beyond the rule laid down in that case 
as I am of opinion that it is impossible to give 
a wider right to Government on the most 
favourable construction which can be placed 
onthe words of the Act in favour of the 
Government. 

In the present case, one fourth of the water 
of the tank absolutely belongs to the land- 
holder by reason of the finding in the former 
suit and such one-fourth share is not proved 
to have ever belonged to Government, and I, 
therefore, hold that that water could not be 
taxed under the provisions of Act VIL of 
1865 unless it had belonged to Government 
and had ceased to belong toit owing to its 
having percolated or overflowed into the 
land of the land-holder. In other words, the 
water must have been the water of the 
Government before it ceased to be such 
through the percolation or overflowing or 
through its discharge into the land-holder'’s’ 
land or tank, etc. 1, therefore, agree with the 
decree that is proposed to be passed by my 
learned brother. 

Second Appeals Nos. 537 and 538 follow, 
The memoranda of objections are dismissed. 
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CALCUTTA HIGH COURT. 
Szconp Oivie Arrear No, 1267 or 1911. 
May 7, 1913. 

-Presené:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
MATU SHEIK H-~—Derenpant—APeELLANY 
versus 
BAIKUNTHA NATH KAR— PLAINTIFF 
—— RESPONDENT, 

Contract Act (IX of 1872), s. 25 sub-s. (8)—-Promise 
in writing to pay barred debt—Knowledge of promisor 
that debt is barred, whether necessary. 

A promise in writing to pay a barred debt is valid 
under section 26 sub-section (3) of the Contract 
Act, even when made without knowledge on the 
part of the promisor that the debt is barred. 

Ramaswami Pillai v. Kuppuswami Pillai, 7 Ind. Cas. 
901; 20 M. L. J. 656; 8 M. L. T. 282; (1910) M. W. N. 
547, dissented from. 

Appeal from the decree of the Diatrict 
Judge of Bankura, dated February 16th, 1911, 
affirming that of the First Munsif of Bishen- 
pur, dated January 31st, 1910, 

Baba Bijoy Kumar Bhattacharyya, for the 
Appellant. 

Babus Mohendra Nath Roy and Sarat 
Ohandra Datta, for the Respondent. | 


JUDGMENT.—This is an appeal by the 
defendant in a suit to enforce a mortgage 
security executed on the 27th August 1908. 
The defendant resisted the claim on the 
ground that there was no consideration for 
the mortgage. The circumstances under 
which the bond was executed are not in 
dispute. The plaintiff held a decree for 
money against the defendant, and applied for 
execution. Objection was taken by the 
officers of the Court that the application was 
prima facie barred by limitation. The plaint- 
iff decree-holder was then called upon to 
show cause why the application should not 
be dismissed. There were, at this stage, 
negotiations between the plaintiff and the 
defendant, and the latter executed the 
mortgage-bond in suit, for satisfaction of the 
judgment-debt. Thereafter, cause was not 
shown by the plaintiff decree-holder in the 
execution proceedings, with the result that 
the application was dismissed. The plaintiff 
now seeks to enforce the security. The 
defendant resists the claim on the ground 
that as the application for execution was 
barred by limitation, there was no subsisting 
debt for the satisfaction of which the 
mortgage could be executed, so as to impose 
any legal liability on the mortgagor. In 
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our opinion, there is no substance in this 
contention. 

In the first place, it is fairly clear from the 
facts stated that there was a substantial 
dispute between the parties, as to whether 
the application for execution was or was not 
barred by limitation. The mortgage-bond 
was executed in settlement of that dispute. 
Consequently, there was ample consideration 
for the mortgage. In the second place, even 
if it be assumed that the execution was 
barred by limitation, it is clear that the 
case is governed by sub-section (8) of 
section 25 of the Indian Contract Act, which 
provides that an agreement made without 
consideration is void, unless it is a promise 
made in writing and signed by the person to 
be charged therewith to pay wholly or in 
part a debt of which the creditor might hava 
enforced payment but for the law for the 
limitation of suits. There is no room for 
controversy that we have herea promise to 
pay adebt. Itis contended on behalf of the 
mortgagor that the debt, was one of which 
the creditor could not have enforced payment 
by reason of the law for the limitation of 
suits. Consequently, the promise to pay the 
debt is precisely of the character contemplat- 
ed by the section. It has been argued, 
however, that the promise falls within sub- 
section 3 of section 25, only when it is a 
promise made with consciousness on the part 
of the promisor that the debt is barred, and 
that there is nothing in the present case to 
show that the mortgagor, when he execated 
the mortgage bond, was aware that the 
application for execution was barred by limi- 
tation. Weare not prepared to accept this 
view of the law as well founded, notwith- 
standing the dictam in Ramaswimi Pillar v. 
Kuppuswami Pillai (1). We are invited by 
the appellant to hold in substance that 
section 25 sub-section 3 provides that an 
agreement made without consideration is 
void unless it is a promise to pay a barred 
debt with knowledge that it is so barred. 
This iz not what the Legislature has said, 
and we cannot import into the section 
words which are not to be found there. We 
hold, accordingly, that there was ample con- 
sideration for the mortgage. 

The result is, that the decree of the Court 


(1) 7 Ind. Cas. 901; 20 M. L. J. 656; 8 M. L. T. 282; 
(1910) M. W. N. 547. 
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below is affirmed and this appeal dismissed 
with costs. In view ofthe nature of the 
defence taken, we assess the hearing fee at 
ten gold mohurs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Ssoony Orvic Apresar No. 1170 or 1911, 
April 7, 1913. 

Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
DURGA-CHARAN MAHTO—Prarrire 
— APPELLANT 
versus 


RAGHUNATH MAHTO AND OTHERS — 


DerENDANTS— RESPONDENTS. 

Question of fact-- Whether certain events happened 
—Question of law—Whether facts found establish 
custom ~Judgment based upon inadmissible evidence, 
whether sustainable—Custom of family, taking suc- 
cession out of ordinary Hindu Law, how to be proved— 
Custom to be ancient, continuous, certain and reasonable 
—Numerous instances to be proved. 

Whether certain events did or did not happen is a 
question of fact: but whether the facts found do or 
-do not establish a custom is a question of law. 

A judgment based upon evidence not admissible in 
law, is unsustainable. 

If a party rely upon the special custom of a 
family to take the succession out of the ordinary 
Hindu Law, such custom must be proved to be 
ancient, continuous, certain and reasonable, and being 
in derogation of the general rule of law, must be 
construed strictly. 

Rımalakshmi Ammal v. Sivananantha Perumal, 14 
M. I. A. 570; 12 B. L. R. 896; 17 W. R. 553; 20 R. R. 
898; Hurpurshad v. Sheo Dyal, 3 I. A. 259; 26 W. R. 
55; Tyson v. Smith, 9 Ad. and E). 406; 48 R. R. 539; 1 
P. & D. 307; 1 W. W. & H. 749; 112 Eng. Rep. 1265 
and Vayidinada v. Appu, 9 M. 44, relied upon. 

A custom must be very satisfactorily proved 
by evidence of particular instances so numerous 
as to justify the Court in finding in favour of the 
custom. ` 

Gopul Narhar v. Hanmanta Ganesh, 3 B. 273, followed, 

One solitary instance or even four modern instances 
are not sufficient to prove a custom. 

Saradjit v. Indarjit, 27 A. 208; 2 A. L. J. 720; 
A. W. N. (1904) 244 and Chendika Baksh v. Muna 
Kunwar, 29 I. A. T; 24 A. 273; 6 C. W. N. 425, relied 
upon. 

Appeal from the decree of the Judicial 
Commissioner of Chota Nagpore, dated 
February 18.h, 911, reversing that of the 


Mansif of Ranchi, dated May 12th, 1910. 


Babu Kheira Mohan Sen, for the Appellant. 
Biba Probodh Ohandra Mu'herjee, for the 
Respondents. 
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JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration of title to 
immoveable property and for recovery of 
possession thereof. The parties are descend- 
ed from a common ancestor, Satrughna 
Mahto, who was governed by the Mitakshara 
Secbool of Hindu Law and died in 18146. He 
had three sons, Chandi, Nageswari and 
Radhanath, of whom the second Nageswari 
succeeded to the estate upon the death of 
his father. Nageswari died about the year 
1864 and left two sons, Ram Charan and 
Sridhar. Ram Charan died in 1904. He 
had three sons, Krishna, who predeceased 
him in 1896, Narayan Guru Charan, who 
died in 1906 and Darga Charan who is 
the present plaintiff. The first two defend- 
ants are the sons of Krishna and the next 
three defendants are the sons of Narayan. 
The Court of first instance overruled the 
contention of the plaintiff that the parties 
were subject to the Dayabbaga School of 
Hindu law but found in his favour that 
he was entitled to an ond-third share .in 
the family estate. This in fact negatived 
the defence that the family was governed 
by the rule of primogeniture. Upon appeal, 
the Judicial Commissioner has reversed the 
decision of the Court of first instance and 
dismissed the suiton the ground that the 
plaintiff as the youngest son of his father 
was not entitled to claim any share in the 
family properties. The substantial question 
in controversy between the parties, con- 
sequently, is whether this family is or is . 
not governed by the rule of primogeniture. 

On behalf of the respondents, it has been 
contended that the question is essentially one 
of fact and, consequently, not liable to be 
examined in second appeal. This proposition 
is, in our opinion, too broadly formulated. 
Whether certain events did or did not 
happen, is, no doubt, a question of fact upon 
which the decision of the lower Appellate 
Court is binding upon us; but whether the 
facts so found do ordo not establish the 
alleged castom is plainly a question of law 
to be determined by this Court. Besides, 
as will presently ba seen, the judgment of 
the Judicial Commissioner is based upon 
evidence not admissible in law, and must, on 
that ground alone, be deemed unsustainable. 

When we examine the written statement 
of the defendants, we find that the alleged 
custom is set out in the following terms; 
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“It is the custom observed from a long time 
past in the families of the plaintiff, the 
defendants and other Kurmis of Purgunnah 
Selli and other Purgnnahs of the Provinces 
of Chota Nagpore, that the eldest son 
becomes proprietor of the entire village and 
the remaining sons get something for their 
maintenance according to the family 
capacity”. This statement, it will be 
observed, does not clearly specify whether 
the custom alleged is a family custom, or a 
local custom, or a elass custom. Apparently, 
the case for the defense is that the alleged 
custom.falls within all the three categories. 


In so far asa family custom is alleged; 
the facts found are not only not sufficient 
to establish the custom, they do inu reality 
negative it. It was pointed out by the 
Judicial Committee, in the case of Rama- 
lakshmi Ammal v. Sivanintaha Perumal (1), 
that if a party rely upon the special custom 
of a family, to taka the succession out of the 
ordinary Hindu Law, such custom must be 
proved to be ancient aud continuous. The 
rule is formulated in substantially the same 
terms in Hurpurshad v. Sheo Dyal (2), 
namely, that custom is arule which, in a 
particular family or in a particular District, 
has from long usage obtained the force of 
law; it must bə ancient, certain and 
reasonable and being in derogation of the 
general rule of law must be construed 
strictly. To similar effect, is the statement 
of Chief Justice Tindal in Tyson v. Smith 
(3): “It is an acknowledged prinsiple that to 
give validity to a castom,—which has boen 
well described to be an usage, which 
obtains the force of law and, is, in truth, the 
binding law, within the particular District 
or at a particular place, of the persons 
and things which it concerns,—it must be 
certain, reasonable in itself, commencing 
from time immemorial and continued with- 
out interruption”. [See also Vayidinada v. 
Appu (4)]. Consequently, the defendants 
must establish that the alleged custom, if it 
is a family custom, has been continuous. 
Now, in so far as, upon the death of 
Nageswari, the property was taken by Ram 


(1) 14 M. I. A. 570; 17 W. R. 553; 12 B. L. R. 396; 
20 E. R. 898. 
(273 L A. 259; 26 W. R. 55. 
(3) 9 Adol & Ellis. 406; 48 R. R. 539; 1P. & D. 30; 
1 W. W. 749; 112 Eng. Rep. 1265. 
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(4) 9 M. 44. 
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Charan to the exclusion of his younger 
brother Sridhar, the circumstance is, 
undoubtedly, in favour of the defendants. 
But this solitary instance is not by itself 
sufficient to establish the alleged custom. 
Sarabjit v. Indarjit (5). Tt is worthy of 
note thatin the case of Ohandrika Bakhsh v. 
Muna Kunwar (6), their Lordships of the 
Judicial Committee declined to find in 
favour of an alleged custom upon evidence 
which consisted of four modern instances. 
As pointed out in the case of Gopal Narhar v. 
Hanmanta Ganesh (7), the alleged custom must 
be very satisfactorily proved by evidence of 
particular instances, instances so numerous 
as to justify the Court in finding in favour 
of the custom. Here, as we have already 
said, only one instance consistent with the 
alleged custom has been established. On 
the other hand, we meet with instances in 
which the custom would have been 
recognised, if it did really exist, but the 
course of succession was coutrary to the 
alleged custom. It is significant that the 
defendants aliege that Nageswari was the 
eldest son of Satruzhna and succeeded as 
such tc his estate. The Courts have found 
concurrently against their allegation. They 
now turn round and contend that Nageswari 
succeeded because his eldest brother relin- 
quished his claim in his fayour, This was 
not only not their case in the Court of first 
instance bub is contradistory to the case 
sought to be then established. The cases of 
Ohutterdhari v. Tilokdhart (8) and Jeetnath 
Sahee Deo v. Lokenath Sahee Deo (9), 
to which reference was made in the 
course of argument, are clearly of no 
assistance to the respondents Consequently, 
the alleged custom, if it is a family custom, 
has not been established. . 

The question next arises whether the 
alleged custom, if it be deemed a local or a 
class custom, bas been proved upon ‘the facts 
found by the Courts below. The Judicial 
Commissioner has relied principally upon a 
judgment ofan Assistant Settlement Officer 
delivered in the course of proceedings under 
Ohap‘er XII of the Chota Nagpore Tenancy 
Act. Ithas been pointed out that the pre- 

(5) 27 A. 203; 2 A. L. J. 720; (1904) A. W. N. 244, 

(6) 24 A. 278; 29 I. A.7;6C. W. N. 425. 

(7) 3 B. 273. 

(8) 6 Mac. Sel. Rep. 325; 7 Ind. Deo. 910. 

(9) 19 W. R. 239. 
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sent suit was instituted on the 18th Septem- 
ber 1909, while the judgment mentioned was 
delivered by the Assistant Settlement OFicar 
at the attestation stage on the dth January 
1910, and that the record of rights in 


accordance therewith was finally publishad 


so late as the 6th March 1911. This fact 
naturally affects the value and importancs 
of the decision of the Settlement Authorities. 
But, apart from this circumstance, itis clear 
that the judgment of the Settlement Offizer 
has been used fora purpose for which it is 
not admissible under the law. Reliancs 
might possibly have been placed upon the 
judgment to show that the custom was 
recognised by the Revenue Authorities. 
But the findings of the Settlement Officer 
cannot be insorporated into the evidence ia 
this case and treated as practically conclusive 
between the parties. It is further worthy of 
note that the Settlement Officer relied upon 
information gathered by him from the 
Tahsildar of the Selli Estate. Whether the 
Settlement Officer was competent to act 
upon information so obtained, which was 
clearly not legal evidence, may ba a question 
for consideration, but itis plain that the 
Judicial Commissioner was in error when he 
based his decision on this statement of the 
Tahsildar, who had not been examined as 
a witness in this litigation. It cannot be 
disputed, therefore, that the jadgment of 
the Judicial Commissioner ia based upon 
material notadmissible ia law. Bab even if 
the material is used, how far does it carry 
the casa of the defendants? ‘The statement 
ofthe Tahsildar is to the effect that the 
custom of primogeniture exists in €2 ont of 
84 villages comprised in the Selli Hstate 
uader which the parties to the present liti- 
gation hold their tenancies. The alleged 
custom, treated as a local custom, is not 
prevalent in all the villages, ani if ad- 
mittedly it does not prevail in two of tre 
villages, an inference cannot vary well ba 
drawn that it does prevail in the village in 
question. The conclusion is irresistible that 
the materials upon which the Judicial Com- 
missioner has based his decree do not justify 
the inferenca he bas drawa from them. 

The result is, that this appeal is allowed, 
the decree of the lower Appellate Uourt set 
aside and that of the Court of first instance 
restored with costs throughoat, 

, Appeal allowed. 
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PUNJAB CHIEF COURT. 
Seconn Civit Arpeat No, 928 or 1912. 
July 15, 1913. 
Present:—Mr. Justico Agnew and 
Mr. Justice Shadi Lal. 

AZIZ KHAN-—PLAINTIPE — APPELLANT 
Versus 
DUNI CHAND anp OTHERS, DEFENDANTS, 


GULAB KHAN, PtirnTire— B E3PONDENTS, 

Contract Act (IX of 1872), s3. 194, 29—Instrument 
capable of being made certain—Undue influence— 
Unconscionable bargain ~ Stipulation to pay interest at 
high rate in case of defawlt—Pleadings ~-Purchaser from 
mortgagor—Right to plead undue influence. 

An instrament is not void if it is capable of being 
made certain. 

Unless undue influence, as defined in section 194. 
of the Contract Acb, can be proved, a contract cannot 
be avoided on the mere ground that it embodies an 
unconscionable bargain. ° 

A stipulation to pay compound interest, in case of 
default in the payment of principal, at the rate of 25 
per cent. per annum, though high, is nothing 
unusual, 

Semble:—A. speculator, who purchases the equity 
of redemption onthe chance of getting redemption 
on easy terms, cannot be permitted to set up, as his 
vendor might have done, a claim that the bargain was 
brought about by the exercise of undue influence. 


Second appeal from the decree of the 
Divisional Judge, Attock, Division, dated the 
23rd October 1911, varying that of the Dis- 
District Judge, Attock, dated the 17th 
November 1909, decresing the claim on pay- 
ment of Rs. 4,301-9 7. 

Mr. Bhigat Ram Purt, for the Appellant. 

Mr. Pestonje Dudabhaz, for the Respond- 
ents. 


JUDGMENT.—The plaintiffs allege thèm- ` 


selves to be purchasers on 9th May 1908 for 
Rs, 2,000 of the one-third share in 
1342 kanals 13 marlus of land which was 
mortgaged by Bahadur, father of the plain- 
tiff’s vendor Nawab, on 20th May 1878, for 
Rs. 409 and on 17th January 1881 for Rs. 
550 They claimed in the first instance to 
redeem the whole of the land on payment of 
Rs. 400, thus ignoring the second mortgage 
for reasons which will appear hereafter, but 
also prayed for redemption ou paymant of 
such sum as might be found to be due. 

The terms of the first mortgage deed, dated 
the 28rd May 1278, are: 


“Muamla Sarkar murtahan ada kiya 
karega, zar mirhuna bile sud rehe gt qabza 
Kasht urazí marhuna par murtahan ka rehega 
ivez sud aur muamla Sarkar paidawar arazi 
marhunri murtihan khiie gt mayad pandra sal 
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„muqarar hat, ba'ad munquazt mayad żab bad 


~ rahega. 


dro fasl rabi zar marhuna ada kur kar arazi 
marhuna fak ul- rahan kara levega. 

and of the second, dated the 17th. January 
1881: 

Jo ke 550 rupaya..,..naqad azan Mul Raj lekar 
igrar karta hun ke rupaya bala upar arazi 163 
ghumaons 7 kanals 11 marlas...jo ba mugabla 
400 rupaya pas sahukar bala waga 28rd May 
1878, rahan bagabza hai rehega, yahni arazi 
bola ba mugabla Rs. 950 sahn tasawar 
hogi aur char sal tak rupaya bala bila sut 
Ivaz sud paidawar arazi marhuna 
sabiga 95G rupaya men -murtahan khatega aur 
bad char sal rupaya bala ada kar dunga, be 
sharat adam adol ba hasab do rupaya yak aur 
char pat fi sadi mahavari sud dunga aur zar sud 
sal basal deta rahunga basharat adam adai sud 
dur sud be hasab bala dunga aur jab bad mun- 
gazi mayad rehannama sabiga baad dro fasl 
rabi Fis. 550 zar marhuna bula wa Rs. 4.0 zar 
marhuna sabiga jumla Rs. 950 mae sud ada 
karunga arazi fak-ulerehan hogi...mokarar yeh 
ke agar arazi bala bat karaun to awal murtahan 
ko dunga agar murtahan na leve to dosri jagah 
farokht karunga.” 

The first Court held that the second deed 
of mortgage was “partly ambiguous” but 
said that when read with the deed of 1878 
it could be partly enforced. A decree was 
accordingly passed for redemption on pay- 
ment of Rs. 950 principal with Rs. 3,351-9-7 
simple interest for 24 years 44 months. We 
have been unable to follow the reasoning of 
the District Judge. . 

The defendants mortgagees appealed to the 
Divisional Judge, who decided that the mean- 
ing of the second mortgage-deed was that the 
first mortgage merged in this second instru- 
ment, that the whole Rs. 950 would bear no 
interest for four years beginning 17th Janu- 
ary 1881; and that after that date compound 
interest was to be paid at the specified rate 
of 25 per cent. Later on in the judgment at 
page 8, line 28, of the paper-book, the learned 
Divisional Judge seems to hold that the sum 
due on the mortgage was not compound in- 
terest at 25 per cent. from 17th January 
1885, but compound interest at that rate from 
17th January 1881 upto 3rd June 1909 
when the suit was institated, that is, for 
28% years. Itis needless to inquire what the 
whole would amount to: probably since the 
compound interest on even Rs. 550 for 25 
years comes to about Rs. 1,15,642, the sum 
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would be even some lakhs of rupees. How- 
ever asthe defendants mortgagees on the 
appeal paid Conrt-fees on Rs. 10,000 in addi- 
tion to the sum of Rs. 4,801-7-9 decreed by 
the first Court, he allowed redemption on 
payment of Rs. 14,301-7-9. 

The learned Divisional Judge was in some 
doubt as to whether his jurisdiction in appeal 
extended to the passing of a decree. for re- 
demption on payment of Rs. 14,301-9-7 but 
there can be no question, after the Division 
Bench ruling of this Court, Dyal Singh v. 
‘Ram Rakha (1), that he could pass any 
decree necessary for the decision of the ap- 
peal irrespective of its pecuniary amount. 

The learned Counsel for appellant takes the 
position that the mortgage of 17th January 
1881 is void for uncertainty ‘and that plain- 
tiffs may, therefore, fall back upon the 
plain mortgage of 23rd May 1878 which for 
15 years was to bear no interest except in so 
far as interest was to be equal to the produce 
received by the mortgagees in possession. 

There can he no doubt that owing to un- 
skilful conveyancing, the mortgage-deed of 
17th January 1881 is not free from ambi- 
guity. But under section 29 of the Indian 
Contract Act, the instrument is not void if 
it is capable of being made certain. It is for 
the respondents then to offer a reasonable 
and certain interpretation of the terms of the 
document. Taking the first sentence from 
the words “ Jo ki 550 rupaya” down to “bila 
sud rahega” we think, in spite of somewhat 
ambiguous use of the word “bila” in two 
places, that the meaning is clear enough. 
The first mortgage of 23rd May 1878 amount- 
ing to Rs. 400 is to remain as a burden on 
the land and the total mortgage money is to 
be Ra. 950 on which no interest is payable 
for four years. The next clause makes it clear 
that during these four years produce of the 
land is to be taken by the mortgagees in lieu 
of interesb, After the expiry of four years, 
compound interest at 25 per cent. is to accrue. 
So far the deed is clear. The point of doubt 
arises when we come to the words “aur jab 
baad munqazi mayad rahn nama sabiga ba’ad 
dro fasal rabi... jumla Rs. 950 mai sud ada 
karunga arazi fak-ul-rahan hogi.” 


It is clear that since the only former mort- 
gage-deed was that of 23rd May 1878, which 


(1) 15 Ind, Cas. 463; 64 P, R. 1912; 186 P. W., B, 
1912. 
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was for fifteen years, ending 23rd May 1893, 
these words are at variance with the condi- 
tion which precedes and which prescribes 
that interest on the Rs. 950 shall not be pay- 
able till after 17th January 1825 and that 
the mortgage is redeemable on that date 
(ba'ad char sal rupaya bala ada kar dunga). 
The interpretation which the learned Coun: 
_sel for the mortgagees respondents puts on the 
deed is that in no case is any interest due on 
the Rs. 400 at all; that interest at 25 per 
cent is payable on the Rs. 550 with effect 
from the expiry of the four years mentioned 
in the words “bad char sal rupaya bala ada kar 
dunga”, that is, from 17th January 1885. 
Even so, the interest for 25 years would 
amount to about Rs. 1, 16,000 and this is 
virtually the sum which the defendants- 
mortgagees claimed in their original plea. 


The Rs. 400 due on the first mortgage runs’ 


on for its appointed fifteen years till 23rd May 
1893 when it may be paid off without in- 
terest. The sum of Rs. 550 on the second 
mortgage may be paid off at any time after 
17th January 1885 with compound interest at 
25 percent. This seems to us to bea clear 
and consistent interpretation of a not very 
happily worded document. It is evident that 
if interest at 25 per cent. is to be allowed 
from 17th January 1885 onwards on even the 
Rs, 550, the sum which so accrues is far 
beyond anything which the purchasers of tue 
mortgagor’s interest are likely te be able or 
willing to pay. And the mortgagees claim 
Rs. 18,851-9-7, Assuming, then, that the 
contract is not void, this is the sum of interest 
which under the deed is payable before 
redemption can be claimed. We are of 
opinion that for the reasons given above a 
reasonable meaning can be construed into the 
contract. before us, and that it is not void for 
uncertainty. 

Counsel's next contention is that the terms 
of the mortgage are exceedingly onerous and 
that in equity this Court has power to reduce 
the sum total of interest. We hold that 
unless undue influence as defined in section 
19-A of the Contract Act can be proved by 
the plaintilfs, they cannot avoid the contract 
onthe mere ground that it embodies an 
unconscionable bargain. Ia the present case, 
there has never baen any allegation that the 
mortgages were entered into by the mortgagor 
Bahadur under undue influence of the defend- 
ants-mortgagees, nor is there any proof on the 
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record which would lead us to infer the 
existence of undue influence. No doubt, after 
the lapse of so many years, the amount of 
interest which has accrued amounts to an 
enormous sum but we must not forget to 
look at the bargain as it stood atits incep» 
tion. The first mortgage was a not illiberal 
one, during fiftean years the produce of the 
land was to equal interest and then the mort- 
gagor merely had to pay the principal Rs. 409. 
The second mortgage too allowed the mort- 
gagor the use of Rs. 950 for four years 
without interest except that the mortgagee 
was, as before, to take the produce for that 
period. After that compound interest at 
25 per cent. becomes payable. The mort- 
gagor had a reasonable interval, during 
which he was not hampered by onerous 
conditions, within which to redeem. The 
rate of interest, 25 per cent. compound, 
though high, is nothing unusual and it was 
only after the lapse of years during which 
the mortgagor made no effort to redeem that 
it swelled into an impossible burden on the 
land. Moreover, it must not be forgotten 
that the plaintiffs are not the original mort- 
gagors, but speculators who have bought on 
the chance of getting redemption on easy 
terms. Itis exceedingly doubtful whether, 
after acquiring a mortgage which on the face 
of it and as it stood at the time of their 
purchase, contained terms which might make 
redemption practically valueless to them, 
they can be permitted toset up, as their 
vendor might have done, a claim that the 
bargain was brought about by the exercise 
of undue influence. No authority has been 
cited in support of such a position. 

The learned Divisional Judge has inadver- - 
tently granted a decree for possession by 
redemption of one-third of the land in suit. 
The claim was to redeem the whole of the 
mortgaged property, and Oounsel for the 
defendants-respondents does not dispute that 
plaintiffs are entitled to redemption of the 
whole on payment of Rs, 14,301-7-9. 

We, accordingly, so far vary the decree of 
the lower Appellate Court as to direct that 
plaintiffs be given a decree for redemption 
on payment of Rs. 14,801-7-9, within six 
months from the present date. According to 
the Code of Civil Procedure, the decree should 
bein the form directed in Order XXXLV, 
rule 7 (e) and (d) and should direct that the 
mortgaged property be sold; then, if the 
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money were not so paid, it would be for de- 
fendants to apply under Order XXXIV, rule 8 
(4) if so advised. Section 16 of the Punjab 
Alienation of Land Act, however, forbids the 
the sale in execution of a decree of land be- 
longing to a member of an agricultural tribe. 
The decree must, therefore, be simply for 
redemption on payment into ` Court of 
Rs. 14,301-7-$ within six months ‘of the 
present date. 

The appeal is, accordingly, accepted to dhe 
extent noted above but withont costs as 
appellants fail on all contentions except on 
the one pointin which the respondents admit 
the justice of the claim in appeal. The 
appellants must pay respondents’ costs in this 
Court. 


. Appeal partially allowed. 


CALCUTTA HIGH COURT. 
LRITERS Parenr APPHAL No. 37 or 1912. 
July 10, 1913. 

Present: —Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, KT., 

PEARI MOHAN SHAHA AND OTAERS— 
PLaintTives— APPELLANTS 
versus 
DURLAVI DASSYA AND OTHERS — 


DEFENDANTS—RE8SPONDENTS, 

Civil Procedure Code (Act XiVof 1882), ‘ss. 18, 283 
—Res judicata—Declaratoery suit by claimant against 
decree-holder and judgment-debtor—-Dismissal of 
suit—Attached property purchased by stranger at 
auction—S8uit by purchaser for possession—Decree of 


declaratory suit, whether basis of auction-purchaser’s - 


title—Decree whether relevant and admissible in suit 
by auction-purchaser—Interpretation of statutes. 


A. executed a kobala in respect of the land in suit 
in favour of her daughter, B. The land was then 
attached in execution of a decree obtained against 
Bs sons. A claim was advanced by B. but it was 
rejected. B. then brought asnit under section 283 
of the Civil Procedure Code of 1882 making as parties 
the decree-holder and her sons the judgment-debtors, 
The suit failed. 

The property was then sold at auction and D. pur- 
chased it at the sale. As D. could not take possession, 
he brought this suit to recover possession: 

Held, (1) that a party could not setup a tille at 
variance with what had been determined in a pre- 
vious litigation although his opponent in the suit 
before the Court had not been a party to the previ- 
ous litigation; 
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(2) that although there was nota ves judicata as 
between the parties to this litigation, yet as between 
the parties to the previous litigation the decree in the 
previous litigation was binding; 

(3) that the decree affirmed the right of B.’s sons 
andas D. purchased in executionof that decree against 
them, his title to the property was sufficient to entitle 
him to a decree. 

Sayam Ramamurti Dhora v. Secretary of State for 
India in Council, 19 Ind. Cas, 656; 24 M. L. J. 469; 36 
M. 141, relied upon. 

Dinomont Chowdhrant v. Brojo Mohini Chowdhrani, 
29 C. 187; 4 Bom. L. R.167;12 M. L. J. 83; 6 C. W. 
N. 886; 29 I. A. 24 (P.C.), Brew v, Haren, Ir. R. 9 
Com. Law, 29; Ir. R. 11 Com, Law 198 and Davies v. 
Lowndes, 6 Man. & G. 471, 7 Soott. (N. R.) 14l, 12 L. 
J. Ex. 506; 64 R. R. 783; 134 Eng. Rep. 978, followed. 

The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, and 
it is not the province of a Judge to disregard or go . 
outside the letter of the enactment according to its 
true construction. 

Gokul Mandar v. Pudmanund Singh, 29 O. 707, at p. 
715; 4 Bom. L. R. 793; 6 0. W. N. 825; 291, A. 189 
(P. C.), relied upon. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Digam- 
ber Chatterjee, dated February 27, 1912, in 
Sesond Appeal No. 1641 of 1909. 

Babus Dwarka Nath Ohakravartt and Jatin- 
dra Nath Lahiry, for the Appellants. 

Babus Z'aract Ohandra Chakravarti, for the 
Respondents. 


JODGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Digambar Chat- 
terjee, whereby he reversed the decree of the 
lower Appellate Court and remanded the 
case for re-trial. 

The plaintiff claims to be a purchaser at 
an execution sale, and on the strength of 
that purchase he has brought this suit for a 
declaration of his title to a 4/7ths share of 
Taluk No. 12457 of the Mymensingh Collec- 
torate and also for possession. 


The defendant against whom the suit is 
brought is a lady named Durlavi Dassya, who, 
unquestionably, was at one time entitled to 
the property in suit, and the plaintiffs’ 
claim relates to a title alleged to be derived 
from her. In 1897, this lady executed a 
kobala which purported to be in favour of 
her daughter, Pateswari. The land in suit 
was thea attached in execution of a decree 
obtained against Pateswari’s sons, A claim 
to the property was advanced by Pateswari, 
but it was rejected. Thereupon, Pates wari 
brought a suit as contemplated by section 
283 of the Civil Procedure Code of 1882 
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making as parties the decree-holder and her 
sous. This suit failed in the Court of first 
instance, and on appeal the decree of dismis- 
sal was confirmed. It was in these execution 
proceedings that the plaintiff bought the 
property in 1904. There was opposition 
offered to the plaintiff by the defendant 
Durlavi Dassya; so this suit has been 
brought. : 

The defendant’s contention was that she 
never parted with the property, and if she 
had established that, there would have been 
a complete answer to the claim. It has, 
however, been. held by the lower Appellate 
Court that the kobala was executed by her 


- in 1897, and that it was an effective àobala 


. and so the title passed out of her. 


, 


The ques- 
tion then is whether the plaintiff has made 
out a title to the property. 
` The lower Appellate Court has decided 
this in the plaintiff’s favour, and for that 
purpose has relied on the result of the liti- 
gation which commenced with the claim in 
the execution proceedings and terminated in 
the suit and on the orders and decrees in that 
litigation. 

Mr. Justice Chatterjee appeared to think 
that that was not a sufficient foundation for 


“the plaintiff's title and so it was that he re- 


versed the decree of the lower Appellate 
Court. 

Before us it has been contended that this 
was erroneous, but the defendant-respondent 
maintains that it was correct. 

There is a decision in a recent issue of the 
Madras Series, Sayam Ramamurti Dhora v. The 
Secretary of State for India in Oouncil (1) which 
practically covers this case, for it was there 
decided, in circumstances substantially re- 
sembling the present, that a party could not 
set up a title at variance with what had been 
determined in a previous litigation, although 
his opponent in the suit then before the Court 
had not been a party to the previous litiga- 
tion. And, in disposing of the case it was 
said, “The question does not depend on the 
application of the doctrine of res judicata 
between the parties as expounded is section 
13 of the Civil Procedure Code. That section 
does not cover all cases of estoppel by judg- 
ment. We must hold that the plaintiffs can- 
not be permitted to prove that they are the 
owners of the land in question. They bave, 


(1) 19 Ind, Cas, 656; 36 M. 141; 24 M. L. J. 469. 
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therefore, no cause of action.” Though I do 
not for one moment question the propriety 
of the result in that suit, I hesitate to act on 
that line of reasoning and more particularly 
when I bear in mind what was said by the 
Privy Council in the case of Gokul Mandar v. 
Pudmanund Singh (2), Their Lordships there 
dealing with the topic of res judicata remarked 
as follows: “They will further observe that 
the essence of a Code is to be exhaustive on 
the matters in respect of which it declares 
the law, and it is not the province of a Judge 
to disregard or go outside the letter of 
the enactment according to its true construc- 
tion.” 

Bat I think there ia another 
basis on which our decision 
favour of the appellant. Itis not disputed 
before us that the decrees in the previous 
litigation are relevant as evidence, nor, 
indeed, can this be disputed, when regard is 
had to the long line of authorities, of which 
ib will suffice for me to refer to the decisions 
of Dinomont Ohowdhrant v. Brojo Mohini 
Ohowdhrant (8), decided by the Privy Council, 
Brew v. Haren (4) and Davies v. Lowndes (5). 
So that what we have to seeia whether, as 
they were admissible, they were not a suffici- 
ent basis for the judgment of the lower 
Appellate Court. Now, the Judge of the 
lower Appellate Court seems to me to have 
perceived with clearness that there was not 
a res judicata as between the parties to this 
litigation, but the learned Judge says, and 
I think correctly, that as between the parties 
to the previous litigation, the decrees were 
binding. Thatappears to metobea correct 
view of the law, and I may here refer not 
inappropriately to section 283 of the Oivil 
Procedure Code of 1882, which says that 
“The party against whom an order under 
section 280, 281 or 282 is passed may insti- 
tute a suit to establish the right which he 
claims to the property in dispute, but subject 
to the result of such suit, if any, the order 
shall be conclusive.” The result of the for- 
mer suit, we know, was that the claimant’s 
alleged right was negatived. So then we 


and sounder 
must go in 


(2) 29 C. 707; 4 Bom, L. R. 793; 6 C. W. N. 825; 29 
I. A. 169 (P. O0). 

(3) 29 Č. 187; 4 Bom, L. R. 167; 12 M. L. J. 83; 6 
C. W. N. 386; 29 I. A. 24 (P. O.) 

(4) Ir. R. 9 Common Law 29; Ir.R, 11 Com. Law 198, 

(5) 6 Man. & G. 471; 7 Scott. (N. R.) 141; 12 L. J. 
Ex, 506; 64 R, R. 783; 184 Eng Rep. 978. 
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have this result-that as between the decree- 
holder, Pateswari, and her sons, there has 
been an adjudication by Court, which affirms 
the right of Patesweri’s sons, and negatives 
the right of Pateswari. Why that should 
not be, in the circumstances of this case, 
cogent evidence E fail to see. Indeed, the 
defendant herself has not made any sugges- 
tion in the course of this litigation as to how 
things stand as between Pateswari and her 
sons. Her contention throughout has been 
that the title did not pass away from her. 
So we have this result that as against the 
adjudication in favour of Pateswari’s sons, 
there is no evidence of any sort or any con- 
tention brought in rebuttal of the result of 
that litigation, and the decree in which it 
resulted. Jt appears to me that in these 
circumstances, and having regard to the 
facts with which we have to deal in this case, 
the result of that litigation is at least as 
cogent against the defendant as would have 
been an instrument of transfer execated by 
Patesweri, the ostensible owner, in favour of 
her sons. I wish to make ib clear that in 
the view I take I cannot regard the decree 
jn the previons litigation as amounting to 
res judicata which would bar all possibility 
of evidence on the part of the defendant, Lt 
would, I conceive, have been open to the 
defendant to show that, notwithstanding 
that decree, there were circumstances either 
vitiating the result of that litigation or affect- 
ing its result so as to prevent its operation in 
favour of Patesweri’s sous. But we have 
nothing of that sort in this case, as we 
merely have on one side the evidence furnish- 
ed by the orders and decrees in the previous 
litigation, and nothing by way of rebuttal of 
that, on the other. 

In these circumstances, I think, the neces- 
sary conclusion is that we must hold that the 
Judge of the lower Appellate Ceurt had 
evidence which justified the conclusion at 
which he arrived, and it was erroneous to 
have interfered with his decree. 


We must, accordingly, set aside the judg- 
ment of Mr. Justice Chatterjee and réstore 
the decree of the lower Appellate Court, 
and the appellants must get their costs of 
both appeals in this Court. 

It has been brought to our notice that 
there has been an order by the Munsif con- 
sequent upon the judgment of Mr, Justice 
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Chatterjee. The order necessarily ia of no 
effect and inoperative. 
Appeal allowed. 


PUNJAB OHIEF COURT. 
Snood Ovir Appear No. 455 or 1912. 
July 31, 1913. 
Present:—Mr. Kensington, Offg. Chief Judge, 
and Mr, Justice Rattigan. 

MURLI DHAR—Darenpant—APPELLANT 

versus 

GOBIND RAM—Ptatntive—Responpent, 

Compromise-deed — Consideration — Withdrawal of . 
proceedings to file submission to arbitration—Civil Pros 
cedure Code (Act XIV of 1882), s. 523—~Registration— 
Deed of compromise containing provision for ewecution 
of future docwment—Registration Act (XVI of 1908), 
8s. 17, 49. 

The withdrawal of proceedings instituted under 
section 523, Civil Procedure Code, 1882, constitutes 
sufficient consideration for a deed of compromise 
filed by the parties. 

A. deed of compromise, which is in the nature of a 
petition addressed to the Court and has been in- 
corporated into the order of the Court and the record 
of the suit and relates to the property in suit, is not 
compulsorily registrable and is admissible in evidence 
without registration. 

Khatr-un-Nisa v. Bahadur Ali, 27 P. R. 1906; 11 P. 
L. R. 1906, followed. 

Such a deed is notrendered compulsorily regis- 
trable merely because it contains a provision whereby 
the parties undertake to exeoute a deed to assure 
each other in the properties respectively surrendered 
to them. 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
the 7th March 1912, reversing that of the 
Sub-Judge, Multan, dated the 3lst August 
1911, dismissing the claim. 

Rai Bahadur Pandit Sheo Narain, for the 
Appellant. F 

Messrs. Pestonjt Dadabhat and Manohar 
Lal for Rai Bahadur Lala Sukh Dial and Mr. 
Roshan Lal, for the Respondent. 


JUDGMENT.—Plaintiff and defendant 
are father and son, and the present suit 
relates to along standing dispute between 
them as to the partition of the family pro- 
perty inter se. hey originally agreed to 
refer the dispute to arbitration, but as there 
was some difficulty in getting the matter 
settled, the plaintiff applied under 
section 523, Civil Procedure Oode of 1882, 
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to have the agreement filed in Court. 
Thereafter, he and his son (it is said at the 
instance of friends) came to terms, and 
executed a written deed of compromise 
whereby they agreed to divide the various 
properties therein specified between them- 
selves, the said properties being expressly 
allotted to one or the other, and to execute 
thereafter such document as might be 
- necessary to effectuate their intentions. 
This deed of compromise was written on a 
paper which bore an eight-anna Court-fee 
stamp, and was addressed as a petition to 
the Court, the parties to it praying that 
as they had privately divided the properties 
between themselves, the Court might be 
pleased to dismiss plaintiff’s suit in accord- 
ance with the terms of the said compro- 
mise. The Court examined plaintiff and 
defendant with reference to the terms -of 
their agreement, and both parties informed 
the Court that they fully agreed to accept 
those terms, and that their prayer was that 
the suit might be dismissed on the basis 
thereof. This was accordingly done. 

Plaintiff now sues onthe agreement for 
possession of the properties which defendant 
. agreed to surrender to him, and for an order 
directing defendant to execute the necessary 
documents, Defendant pleads (1) that the 
agreement was compulsorily registrable, 
and, not being registered, was inadmissible 
in eviderce; (2) that there was no considera- 
tion for the agreement; and (3) that it was 
exacted from him by undue influence, The 
Sub-Judge found that the agreement had 
been executed without any exercise of undue 
influence and was for consideration but held 
nevertheless that plaintiff’s suit must fail as 
the deed of compromise created rights in 
property exceeding Rs. 160 in value and 
could not be accepted in evidence as it was 
not registered. 


Plaintiff appealed to the Divisional Judge, 
who held, upon the authority of the ruling 
of their Lordships of the Privy Council in 

. Bindesrit Naik v. Ganga Saran Sahu (1) and 
of the decisions of this Court in Khazr-ul-Nisa 
v. Bahadur Ali (2) and of the Madras High 
Court in Natesan Ohetti v. Vengu Nachiar (3), 
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(1) 20 A. 171; 25 L A. 9; 2 0. W. N. 129. 

(2) 27 P. R, 1906; 1) P. L. R: 1906, 

(8) 3 Ind. Cas $701; 83 M. 102; 6 MAL. T, 313, 20 
M. L. J. 20 d 
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that the terms of the compromise had been 
so incorporated into the order of the Court 
in the former proceedings as to make the 
document admissible in evidence, though 
unregistered. The learned Judge, in his 
judgment, makes no reference to defendant’s 
pleas as to want of consideration or undue 
influence, and Mr. Sheo Narain has had to 
admit that in all probability these pleas were 
not urged before him. Plaintiff's suit was 
accordingly decreed with costs, and the decree 
passed in his favour was for “possession of 
the property in suit and for execution and 
registration of the withdrawal deeds.” 


Defendant has preferred a further appeal 
to this Court and we have heard his learned 
Advocate, Mr. Sheo Narain, at length on his 
behalf. The pleas as to want of consideration 
and the exercise of undue inflaence were 
again urged before us but not seriously 
Mr. Sheo Narain candidly admitting that as 
they had apparently been dropped in the 
lower Appellate Court, they could bardly 
be urged with any force in this Court. But 
apart from this objection, we are unable to 
give any weight to them. It is absurd to 
say that the deed of compromise was with- 
out consideration, as it was upon the strength 
of it that plaintiff was induced to withdraw: 
the proceedings which he had instituted 
under section 523 of the Civil Procedure: 
Code of 1882, and the plea of undue in- 
finence was palpably ridiculous. Defendant 
did not venture to depose asa witness to 
any such influence having been brought to 
bear upon him, and the evidence of his two 
witnesses (Ramjiand Jangu Mal) that he: 
had been threatened by third persons with 
pains and penalties if he failed to accept the 
compromise is absolutely worthless. The. 
learned Advocate was, therefore, well 
advised in practically throwing those pleas 
overboard. 


There remains the question whether the 
deed of compromise was admissible in evi- 
dence, though unregistered, and upon this 
point we have no hesitation in agreeing with 
the Divisional Judge. The deed was in the 
nature of a petition presented to the Court 
and it was accepted as sach by the Court, 
The parties were duly examined in Court, 
the deed was read ont to them, and it was 
only when they both admitted its: correctness 
and prayed that the proceedings might,cbe . 
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decided in accordance therewith, that the 
Court decided to take action and to dismiss 
the suit. In our opinion, the present case 
is, for al) practical purposes, identical with 
that reported as Khatr-ul-Nisa v. Bahadur 
Ali (2) and falls’ within the purview of the 
principle there laid down. | 

Mr, Sheo Narain argues that the two cases 
aie distinguishable becausein the present case 
the deed of compromise not only creates rights 
in the properties but also gives the parties a 
right to obtain another document which, when 
executed, will finally settle the rights of the 

- parties inter se. On this ground, he con- 
tends that the present deed is not covered 
either by the authority above mentioned or by 
the provisions of section 17 (2), clause (5), 
of the Indian Registration Act (X VI of 1908). 
We confess we are unable to appreciate this 
argument. If the deed creates rights of 
itself, is would in the ordinary course be com- 
pulsorily registrable. But being in the nature 
ofa petition addressed to the Court and 
having been incorporated intothe record of 
the former suit, itis, on the authority of 
Khair-ul-Nisa v. Bahadur Ali (2), admissible 

_in evidence though not registered. Is it any 
the less admissible, because it contains a 
provision whereby the parties undertake to 
execute a deed to assure each other in the 
properties respectively surrendered to them? 
A deed which did not per se create rights in 
property, but merely gave the parties the 
right to obtain another document would 
not be compulsorily registrable [section 17 (2) 
clause 5 of the said Act]. How then can it 
be seriously argued that the addition of such 
a provision to a deed, whichis not otherwise 
inadmissible in evidence for lack of registra- 
tion, transformsthe character of the deed 
and makes it inadmissible in evidence unless 
registered? 

The authorities cited by Mr. Sheo Narain 
jn no way support his argument. In Laksh- 
mamma v. Kameswara (4), an ordinary 
deed of partition, which related to immoveable 
property above Rs. 100 in value, was held to 
be inadmissible in evidence, owing to lack of 
registration, because it declared existent 
rights in such property, it being none-the- 
less inadmissible because it contained a 
further clause providing for the execution 
of another deed with reference to property 


(4) 13 M, 281. 
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as to which immediate division was not 
possible. 

In Gurdeo Singh v. Ohandrikah Singh (5), 
it was held that a deed of compromise accept- 
ed by a Court could not be received in 
evidence, unless duly registered, in so far as 
it purported to affect rights in immoveable 
property above the value of Rs 100, when 
such property was extraneous to the litigation, 
a proposition of which the correctness is open 
to doubt [see Natesan Chetti v. Vengu Nachiar 
(3)]. In the present case, however, it is not 
denied that the dispute between the parties 
which was to have been referred to arbitra- 
tion related to all the property now in suit. 
In the proceedings under section 523 of the 
Civil Procedure Code, therefore, the dispute 
which was eventually compromised, covered 
all the property of the family; and the autho- 
rity in question is thus entirely irrelevant. 
Panchanan Basu v. Ohandi Oharan Misra (6) 
is an authority merely to the effect that a 
document, which contemplates the subsequent, 
execution of a formal deed which is to 
determine and create the rights of the 
parties, falls under clause (A) of section 17 
(2) of the Registration Act of 1877 and as 
such does not require registration. This 
authority, so far as it goes, is against the 
defendant-appellant, and in any event does 
not help his case. 

For these reasons, we hold that the deed 
of compromise was rightly admitted in evi- 
dence, and as the other pleas of defendant 
have failed, we dismiss the appeal with costs. 
We have only to add that the decree of the 
lower Appellate Oourt is rather enigmatically 
worded, in so far as it relates to the execu- 
tion of “withdrawal deeds.” What is 
apparently meant is that the defendant shall 
execute such documents or endorsements as 
may be necessary to assure plaintiff in the 
full enjoyment of the properties to be surrens 
dered by defendant to him. We are not, 
however, asked to interfere with the decree 
and we, therefore, leave it as it stands. 


Appeal dismissed. 


(5) 1 Ind. Cas. 913; 36 C. 193; 5 C. L. J. 611. 
(6) 6 Ind. Cas. 443; 37 C. 808; 14 0. W. N. 874, 
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CALCUTTA HIGH COURT. 
Seconp Civit Apprats Nos. 2100 ann 2157 
or 1910. 

July 17, 1918. 

Present:—Mr. Justice Coxe and 
Mr. Justice Ray. 

HARI MOHAN MAJUMDAR—P.aintirr 
— APPELLANT 
versus 


SRI MOHAN GHOSH—Opposira Party 


— RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 158— 
Landlord and Yenant—Incidents of tenancy, deter- 
mination of —Co-sharer landlord—Application by or 
against co-sharer landlord for determination of in- 
cidents of tenancy, whether maintainable. 

An application under section 158 0f the Bengal 
Tenancy Act for the determination of the incidents of 
a tenancy, cannot be made by or against a co-sharer 
landlord. . 

Moheeb Ali v. Ameer Rai, 17 C. 538, relied upon. 

Where a tonant has obtained separate leases from 
different landlords of their respective undivided 
interests in the same land, the landlords can collect 
their rent separately from the tenant, but there is 
only one tenancy. 

Guni Mahomed v. Moran, 4 C. 96; 20. L. R. 370; 
Gopal Chunder Das v. Umesh Narain Chowdhry, 17 O. 
695; Baidya Nath De Sarkar v. Ilim, 25 0O. 917; 2 ©. 
W. N. 44 and Hari Charan Bose v. Runjit Singh, 25 O. 
917 note; 1 ©. W. N. 521, relied upon. 

Consequently, the tenant must bring one application 
against all the co-sharer landlords for the determina- 
tion of the incidents of the tenancy, and is not en- 
titled to bring a separate application against each of 
the co-sharer landlords for the purpose. 


Appeal from the decree of the District 
Judge of 24 Perganas, dated March 24th, 
1910, reversing that of the Sub-Jndge of 
that place, dated September 18th, 1909. 

Bubus Ram Ohandra Majumdar 
Hira Lal Ohakravarti, for the Appellant, 

Babu Gunoda Charan Sen, for the Respond- 
ent, 


aud 


JUDGMENT, 


Coxe, J.—A preliminary objection is taken 
in these cases that no appeal lies. I think, 
however, that section 158 is clear on this 
point and that the objection must fail. 

The appeals themselves, however, must, in 
my opinion, be dismissed on the ground that 
an application under section 158 to determine 
the incidents of a tenancy cannot be made 
against persons who have only a portion of 
the ‘proprietary interest in the land of the 
teaancy. In this case, the applicant obtained 
separate leases from different landlords of their 
respective undivided interests in thesameland. 
They, of course, cau collect their rentseparately 


INDIAN OASis. 


(1913 


from him but it seems to me concluded by 
authority that there is only one tenancy. This 
follows from the decision of the Full Bench in 
Guni Mahomed v. Moran (1). I may refer 
also to Gopal Ohunder Das v. Umesh Narain 
Chowdhry (2) and Baidya Nath De Sarkar 
v. Ilim (8) and Bari Charan Bose v. Runitt 
Singh (4) and tbis view seems to me only 
common sense. How is it possible to take a 
lease of an undivided share in land for the 
purpose of cultivation? And even when 
the bulk of the land is sub-let to tenants there 
is usually some nij jote in khas possession. 
How can any body cultivate an undivided 
share of land? And it is easy to see tbe 
difficulties that must necessarily arise in the 
case of a lease of an undivided share of land 
cultivated by sub-tenants when the bound- 
aries of the land are uncertain and it is not 
known what land cultivated by sub-tenants 
near the boundaries is included in the lease 
and what is not. 

The learned Judge relied on the case of 
Moheeb Ali v. Ameer Rat (5), in which it 
was held that an application under section 158 
cannot be made by a co-sharer landlord and 
he holds that the converse must apply. In 
this, I think, be is right. I can certainly see 
no reason why when a co-sharer landlord is 
precluded from having the incidents of a 
tenancy determined against a tenant, the 
tenant should be allowed to have the in- 
cidents determined as against a co-sharer 
landlord, 

The tenant in this case has brought four 
separate applications against different coe 
sharers. These have been decided separate- 
ly and probably they have been desided 
differently. What then is the result? The 
tenancy, in my opinion, is one and the same 
and it cannot be doubted that the land is one 
and the same. It is surely impossible to 
hold that the Court can decide that the same 
land is of a certain area and lies within spe- 
cified boundaries as against one co-sharer 
and is of quite a different area and lies with- 
in different boundaries as against another. 
And as against a third co-sharer both decrees 
would be evidence and neither conclusive; so 
that the whole matter would have to be 


(1) 4.0. 96; 2 O. L. R. 370. 

(2) 17 ©. 695. 

(3) 25 0. 917; 20. W. N. 44. 

(4) 25 O. 917 note; 10. W. N. 621. 
(5) 17 0. 538. ` 
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threshed out again. And if one co sharer 
who had obtained a decree became also by 
purchase or inheritance the representative- 
in-interest’ of another co sharer, who had ob- 
tained another decree, two contradictory de- 
cisions would be final and conclusive between 
him and the tenant. I would, therefore, 
dismiss the appeals. 

A cross-objection has been put in on the 
question of costs. The Subordinate Jadge 
directed that all the costs should be paid by 
the landlord. The District Judge decreed 
the appeals and dismissed tho suits, but 
added:—“I make no order as to costs either in 
appeal or in the lower Court.” 

I think it is impossible that the learned 
Judge meant by this that the decision of the 
first Court on the question of costs should stand 
that the’ successful Jandlord should be saddled 
with almost all the costs of suits which in 
the opinion of the Judge were not maintain- 
able at all. He probably intended that the 
parties should bear their own costs and did 
not advert to the question of the costs of the 
local investigation by a Commissioner. I 
would accordingly direct that the landlord 
pay half the costs of the inquiry and that 
otherwise the parties bear their own costs in 
all Courts, 


Ray, J.—I agree in holding that four differ. 
ent applications under section 158 of the 
Bengal Tenancy Act by the same person and 
in respect of the same land do not lie. The 
words “the landlord or the tenant of the 
land” occurring in this section clearly mean 
the landlord or the tenant of the whole land 
and uot of a share of it. Jf there are several 
landlords or several tenants,they must all join. 
The landlord means the whole body of land- 
lords and the tenant means the whole body of 
tenants, if there are more than one. That is 
the ordinary meaning of the words. It is 
immaterial whether the rightsof the landlords 
or the tenants are of the same kind or 
not. Thus if A. is proprietor of a half 
share of a tract of land and B. is patnidar 
of another half share, d. and B. must join 
in an application under this section. So 
if X. holds a half share of the same land as 
a tenant in one right and Y holds the other 
half share in another right, X. and Y. must 
join in an application under it. Tt is im- 
material whether there is one or several 


enancies over the land. There will arise no 
t 
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difficulty in following the provisions of the 
section and that is what the section contem- 
plates. There is to be one proceeding under 
the section and all matters pointed out ia the 
section are to be determined under it. In this 
case, the tenant was bound to proceed by one 
application and as he has not done that, his 
applications must fail and I would dismiss 
them. 


Appeals dismissed. 





CALCUTTA HIGH COURT.. 
Sroonp Civil Arrear No. 2252 or 1910. 
April 22, 1913. 

- Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
BUDHU KUMAR AND OTHERS— DEFENDANT3 
— APPELLANTS 

. VeTEUs 
HAFIZ HUSSAIN AND oTrHeRS—PLAINTIFES 


— RESPONDENTS. 

Limitation-—Law applicable when suit instituted— 
Circumstances not affecting retroactively existing causes 
of action—Bengal Tenancy Act (VIII of 1885), Sch. 
III, Art. 8 asamended by Act I of 1907 (B.C.), if 
applicable where dispossession took place before 
amending Act—Adverse possession—Actual possession 
necessary—Land submerged wnder water. 

The law of limitation applicable to a suit is, prima 
facie, the law in force at the date of the institution of 
the suit. 

Lala Soni Ram v. Kanhatya Lal, 19 Ind. Oas. 291; 
401. A. 74; 13 M. L. T. 487; 17 0. W. N. 605; 11 A. 
L. J. 389; (1918) M. W. N. 470; 170. L. J. 438; 16 
Bom. L. R. 489; 35 A. 227; 25 M. L. J. 131, followed. 

But there may be circumstances connected with 
a new statute, which furnish an indication that the 
Legislature did nob intend to affect retroactively 
existing causes of action; one of these circumstances 
is, that the new law was brought into immediate 
operation without any opportunity afforded to liti- 
ganis to enforce their rights under the old law. 

Bisseshur Sanamat v. Jasoda Lal, 19 Ind. Cas. 391; 
17 CO. W. N. 622, referred to. 

Article 3 of Schedule III of the Bengal Tenancy Aot, 
as amended by Act I of 1907 (B. C.), does not apply to 
cases where dispossession took place before the 
amending Act came into operation. 

Manjhoori Bibi v. Akel Mahomad, 19 Ind. Cas. 793; 
17 0. L. J. 316; 17 C. W. N. 889, followed. 

In order to sustain a claim to land by limitation, 
there must be actual possession of a person claiming 
as ofright by himself or by persons deriving title 
from him. 

Secretary of State v. Krishnamoni Gupta, 29 C. 518; 
6C. W.N.617; 4 Bom. L. R. 587; 29 I, A. 104, 
relied upon. . 

i, Or, in other words, as against the rightful owner, 
tho possession of a trespasser is available only 
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when there is actual possession of the disputed 
land or overt or physical act of ownership done 
upon it, 

Clark v. Elphinstone, 6 App, Cas. 164, 50 L. J. P.O. 
22, relied upon. 

Therefore, the true owner is not affected by ideal 
possession of the land or possession which exists only 
in the imagination of the parties. 

Mirza Shamsher Bahadur v. Kunj Behari Lal, 7 C. 
L. J. 414 at p. 423, relied upon. 

Consequently, mere assertion of a hostile title by a 
trespasser, when the land is under water and can- 
not be actually occupied, cannot affect the posses- 
sion of the trne owner. 

Appeal from the decree of the District 
Judge of Bhagalpore, dated March 31st, 1910, 
modifying that of the Sub-Judge of Mongbyr, 
dated August 26th, 1909. 

Babu Kulwant Sahoy for Babu Ganesh 
Dutt Singh, for the Appellants. ' 

Moulvis Mahomed Mustafa Khan and Syed 
Mohammad Tahir, for the Respondents. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for declaration of title 
to land and for recovery of possession 
thereof. The plaintiffs claim the disputed 
land as included in their mokarari tenure 
and allege that the defendants have taken 
wrongful possession of it. The Courts below 
have concurrently found in favour of the 
‘plaintiffs upon the question of title. It has 
been argued before us that the Courts have 
erroneously -held that the interest of the 
plaintiffs is that of a mokararidar, In our 
opinion, there is no foundation for this 
contention. The Qourts have found upon 
the evidence that the plaintiffs have a 
mokarart right and that finding cannot be 
disturbed in second appeal. The only sub- 
stantial question in controversy in the appeal 
is, whether or not the claim is barred by 
limitation. On behalf of the appellants, it 
has been argued that the suitis barred under 
Article 3 of Schedule III of the Bengal 
Tenancy Act and also under Article 142 of 
Schedule II of the Indian Limitation Act. 


In so far as the first branch of this 
contention is concerned, it has been argued 
that the plaintiffs are razyats and that the 
auit which was instituted on the 14th Sep- 
tember 1908 is governed by Article 3 as amend- 
ed by Act I of 1907 (B.S.). The Article as 
amended provides that a suit to recover 
possession of land claimed by the plaintiff as 
a raiyat or an under- raiyat must be brought 

_ within two years from the date of dispoases- 
- tion. The plaintiffs-respondents do 
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not admit that they arə ratyats; on 
the other hand, they assert that they are 
tenure-holders. But even if it be conceded 
that the plaintiffs are razyats as alleged by 
the defendants, the Article in its amended 
form cannot possibly apply. No doubt, as 
pointed out by their Lordships of the Judi- 
cial Committee in Lala Sont Ram v. Kanhatya 
Lal (1), the law of limitation applicable to a 
suit is, prima facie, the law in force at 
the date of the institution of the suit, But 
there may be circumstances connected with 
a new statute which furnish an indication 
that the Legislature did not intend to affect 
retroactively existing causes of action; one 
of these circumstances is, a8 pointed out in 
Bisseshur Sanamat v. Jasoda Lal (2), that the 
new law was brought into immediate operation 
without any opportunity afforded to litigants 
to enforce their rights under the old law. On 
this principle, it was recently held in the case 
of Manjhoori Bibi v. Akel Mahomad (3) that 
Article 8, as amended, cannot be held to 
apply to cases where the dispossession took 
place before the amending Act came into oper- 
ation. The first branch of the argument, 
consequently, fails. 

As regards the second branch of the 
argument, we observe that the Courts below 
have found that the plaintiffs were in occupa- 
tion upto 1892 when the land was diluviated. 
The land began to re-form in 1898 but did 
not become fit for cultivation till 1897. The 
defendants granted leases to their sub-tenants 
on the 27th May 1896; but it has been 
found that the lands could not be actually 
occupied and cultivated till the 22nd 
September 1897. The position, therefore, is 
that the plaintiffs were in occupation up to the , 
time of submergence of the land and, in view 
of thedecision of the Judicial Committee in 
the case of Secretary of State v. Krishnamont 
Gupta (4), they must also be deemed to have 
been in occupation so long as the land re- 
mained submerged. Bot it has been 
argued that adverse possession must be 
deemed to have commenced before the land 
was actually fit for occupation and cultivation. 

(1) 19 Ind. Cas. 291; 40 I. A. 74; 13 M. L. T. 437; 
17 0. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 
17 0. L. J. 488; 15 Bom. L. R. 489; 35 A. 227; 25 M. 
L. J. 181. 

(2) 19 Ind. Cas. 391; 17 0. W. N. 622, 

(3) 19 Ind. Cas. 793; 17 C. L. J. 816; 17 C.W.X. 889. 


(4) 29 C. 518; 6 C. W. N. 617; 4 Bom. L. B. 687; 
29 I. A. 104. 
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In our opinion, there is no force in this con- 
tention. As was pointed out by Lord Davey 
in the case juat mentioned, in order to sustain 
a claim to land by limitation under the 
Indian Limitation Act, there must be actual 
possession of a person claiming as of right by 
himself or by person deriving title from 
him. In other words, as stated by their 
Lordships of the Judicial Committee in the 
case of Clark v. Elphinstone (5), as against 
the rightful owner the possession of a 
trespasser is available, only when there is 
actual possession of the disputed land or 
overt or physical act of ownership done upon 
it. The true owner is not affected by ideal 
possession of the land or possession which 
exists only in the imagination of the parties 
[Mirza Shamsher Bahadur v. Kunj Behari Dall 
(6)]. Mere assertion of a hostile title by 
the defendants on the 27th May 1896 did not, 
consequently, affect the possession of the 
plaintiffs. The second branch of the argz- 
ment, consequently, fails, 

The result is, tbat the view taken by 
the District Judge that the defendants have 
not been in adverse possession for more than 
twelve years must be upheld, and his decree 
affirmed with costs, 

Decree offirmed. 


(5) 6 App. Cas, 164; 50 L. J. P. C. 22. 
(6) 70. L. J. 414 at p, 423, 





CALCUTTA HIGH COURT. 
Second Civit APPrAL No, 2122 or 1910. 
April 28, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
PROTAP NARAIN MUKERJEE— 
PLAINTIFE —APPELLANT 
versus 


Srimatt BIRAJ DASI AND OTHERS—- 


DerenDANTs— RESPONDENTS. 

Landlord and Tenant—Disclaimer, what is—Denial of 
relationship of landlord and tenant, if amounts to dis- 
claimer of landlord's title—Forfeitwre—Adverse posses- 
ston —Limited interest, 

A disclaimer must be a renunciation by a party of 
his character of tenant either by setting up a title in 
another or by claiming title in himself. 

Doe de Williams y. Cooper, 1 Man. & Gran. 185 at p. 
139; 56 R, R. 818 a6 p. 316; 1 Scott (N. R.) 36; 9 L. J. 
C. P. 229; 133 Eng. Rep. 278, followed. 

A mere renunciation of tenancy, without denial of 
the landlord’s title, though it may operate as a 
surrender, cannot amount to a disclaimer. 

Doe de Wyatt v. Stagg, 5 Bing. (N. c) 664; 60 R. R. 
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808; 7 Scott 690; 9 L.J.C.P.273; 8 Jur. 1127; 132 Eng. 
Rep. 1217, relied upon. 

Therefore, an allegation that there is no relation- 
ship of landlord and tenant between the plaintiff 
and defendant in a suit for rent in respectof the 
land in suit, is nota disclaimer of the title of the 
Jandlord and does not terminate the tenanoy. 

There may be adverse possession in respeot of a 
limited interest in land. 


Ishan Chandra v. Ramranjan, 2 C. L, J. 126, 
relied upon. 


Appeal from the decree of the Sub-Judge 
of Midnapore, dated March 29th, 1910, affirm- 
ing that of the Munsif of Ghatal, dated 
February 16th, 1909. 

Dr. Rash Behary Ghosh, Babus Baidya Nath 
Dutt and Mohini Nath Bose, for the Appel- 
lant. 

Babus Mohendra Nath Roy, Baranashibashi 
Mukerji and Biraj Mohan Majumdar, for the 
Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit framed, in the alternative, 
for ejectment or for assessment of rent, The 
Courts below had dismissed the suit on the 
ground that if the defendants were originally 
tenants, their tenancy “was forfeited by dis- 
claimer of the title of the landlord in 1883 
and that, since then, the right of the plaintiff 
to recover possession has been extinguished 
by limitation. The substantial question in 
controversy, consequently, is whether or not 
there was a disclaimer in 1888, sufficient to 
operate as a forfeiture of the tenancy of the 
defendants, if it be assumed that they were 
the tenants of the plaintiff. 

It appears that in 1888, the father of the 
plaintiff instituted a suit for recovery of 
arrears of rent against the predecessor of the 
defendants. He alleged that the then de- 
fendant was recorded as a tenant in his books 
in respect of a tenancy held atan annual 
rent of Rs. 56 and that, notwithstanding 
demands regularly made, the defendant had 
failed to pay rent. The plaintiff further 
stated that he had not been able to identify 
the land in the occupation of the defendant 
nor to ascertain its area and boundaries. Ho, 
consequently, asked for relief under asc- 
tion 158 of the Bengal Tenancy Ast. Tne 
defendant in his written statement asserted 
that there was no land or tenancy recorded 
in fact in his name, that he had not paid 
rent in respect of land allezed to beso re- 
corded, and that there existed no relationship 
of landlord and tenant between him and the 
plaintiff ag averred in the plaint. The de 
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fondant, however, proceeded to add that 
there was a tenancy in the name of one 
Karunamoy Pal deceased of which the annual 
rent was Rs. 123, that he himself was a co- 
sharer in the land of that tenancy, and he 
complained that although a suit had been 
brought in respect of the land of that tenancy, 
he had not been joined as a party defendant. 
He further asserted that he bad no connec- 
tion with any land other than the land of the 
tenancy of Rs. 123. The suit of 1888 ulti- 
mately failed, because it was held that a 
claim for rent sould not be joined witha 
prayer for relief under section 158 of the 
Bengal Tenancy Act, and a proceeding under 
the latter section could not be prosecuted at 
the instance of the plaintiff asa co-sharer 
landlord. What followed after this unsuccess- 
ful attempt on the part of the father of the 
plaintiff in 1888, does not appear, but it is 
stated in the plaint of this suit that in 1907 
the plaintiff brought a suit on account of the 
land now in dispute and that as the defend- 
ants denied the relationship of landlord and 
tenant, he withdrew the suit with liberty 
reserved to institute a fresh suit on the same 
cause of action. On the 28rd January 1908, 
the present litigation commenced. The ques- 
tion for determination is, whether there was 
a disclaimer in 1888, as a result of which the 
tenancy, if any, of the defendants terminated: 
because if there was a termination of the 
tenancy in 1888, a suit for ejectment com- 
menced in 1908 is liable to be dismissed on 
the ground of limitation. In our opinion, 
there was no disclaimer of the title of the 
plaintiff in 1888. 


The defendant, in the second paragraph of 
the written statement in the suit of 1888, 
repudiated the allegations that there was 
some land recorded in his name in the books 
of the plaintiff and that he had paid rent in 
respect thereof. He asserted that there was 
no relationship of landlord and tenant bet- 
ween the plaintiff and himself in respect of 
such land. An allegation of this character 
is not a disclaimer of the title of the land- 


Jord and does not terminate the tenancy.- 


It was observed by Chief Justice Tindal in 
the case of Doe de Williams v. Oooper (1), a 
disclaimer, as the word imports, must bea 
renunciation by the party of his character of 


(1) ] Man. & Gran, 185; 56 R. R. 313 at p. 316; 1 
Boott (N. R.) 86; 9 L. J, O. P, 229; 183 Eng. Rep. 278, 
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- tenant either by setting up a title in another 


or by claiming title in himself. It had 
been previously explained by the same learned 
Chief Justice, in the earlier case of Doe 
de Wyatt v. Stagg (2), that a mere re~ 
nunciation of tenancy, without denial 
of the landlord’s title, though it may 
operate as a surrender, cannot amount toa 
disclaimer. In the litigation of 1888, the 
defendant did not set up title ina stranger 
nor did he set up a title in himself, On the 
other hand, if any inference may be drawn 
against him from the third and foorth para- 
graphs of his written statement, his case was 
that the land in his occupation formed part 
of a tenancy of Rs. 123. That clearly is not 
a disclaimer of the title of the plaintiff, It 
may be a disclaimer of liability to pay sepa- 
rate rent as claimed by the plaintiff, but it 
is impossible to construe the written state- 
ment as embodying an assertion that the 
land did not belong to him. We must, ac: 
cordingly, hold that there was no disclaimer 
in 1888 and time did not commence to run 
against the plaintiff from that date. The 
ground assigned by the Courts below in 
support of their decision cannot, consequ- 
ently, be maintained. 


The result is, that this appeal is allowed, 
the decree of the Courts below discharged, 
and the case remitted to the Court of first 
instance to be re-tried. In view of the diffi- 
culties which have already arisen, the ques- 
tion for re investigation may be usefully 
specified here. It is plain that the plaintiff 
is not entitled to a decree for ejectment. If 
it is the case of the plaintiff that since 1888 
the defendants have professed to hold the 
disputed land as tenants, they have acquired 
the status of tenants by assertion of that 
title for the statutory period because, as 
explained in the case of Ishan Ohandra v. 
Ram Ranjan (3), there may be adverse pos- 
session in respect of a limited interest in 
land. In this view, the learned Vakil for the 
plaintiff has conceded that the claim for 
ejectment cannot be profitably pressed. But 
he has urged that the claim for assessment 
of rent should be tried out. In relation to 
this question, the first point for consideration 
will be, whether the disputed lands are rent- 


(2) 5 Bing (x. c.) 564; 50 R. R. 803; 7 Scott 690; 9 
L. J. O. P. 73; 3 Jur. 1127; 132 Eng. Rep. 1217. 
(8) 20. L. J. 125, 
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free as alleged by the defendant. If they 
are found to be rent-free and not part of the 
mal lands of the plaintiff, the, claim must 
stand dismissed. If they are not rent-free, 
the plaintiff is entitled to have rent assessed 
in respect thereof, unless the lands are in- 
cluded in some tenancy for which the de- 
fendants pay rent to the plaintiff. The 
parties will be at liberty to adduce fresh 
evidence on the questions which require 
consideration. The costs incurred up to the 
stage will abide the result. | 
Appeal allowed; Oase remanded. 


MADRAS HIGH COURT. | 
SEgOND Civie ArreaL No. 1224 or 1911. 
March 20, 1913. 
Present:—Sir Ralph Beuson, Kr., Judge, 
and Mr. Justice Sundara Aiyar. , 
ADUSUMALLI SURYANARAYANA 
— P hAINTIFE— Å PPELLANT 
versus 


VALLURAPALLI SRIRAMULU— . 


RESPONDENT. 

Mortgage—One of two mortgagors discharging encwm- 
brance binding on both—Contribution, right of —Only 
share of amount actually paid can be recovered—Mort- 
gage-decree against two persons purchased for less 
thin decretal amount—Hquity of redemption in 
one mortgago’s shure purchased after purchase of 
decree —Right to recover from other mortgagor's share 
half the amownt of decree. 

Where one of two mortgagors discharges an en- 
cumbrance binding on both, he cannot recover from 
his co-mortgagor more than a proportionate share of 
the ‘amount actually paid by him. 

A mortgage-decree for Rs. 750 against the interests 
of two persons, N. and P., was purchased by plaintiff 
for Rs. 324. Afterwards, he purchased the equity of 
redemption inthe interest of P. and then sued the 
defendant, who had purchased the equity of redemp- 
tion in the interest of N., for the recovery of half the 
amount of the mortgage-decree on the security of 
N:s share in the hands of the defendant. The de- 
fendant pleaded that the plaintiff was entitled to 
recover only half the sum that he had actually paid 
for purchasing the decree and not half the amount of 
the decree: 

Held, that, as the plaintiff’s purchase of the equity 
of redemption was subsequent to his purchase of 
the decree on the mortgage, his right as decree- 
holder, which was complete before his purchase of the 
equity of redemption, could not be affected or 
curtailed by it. 


Second appeal from the decree of the 
Temporary Sub-Court at Masulipatam, in 


A.S, No. 563 of 1910, presented against 
that of the District Munsif of Gadivada, 
in O. S. No. 193 of 1909. 

Mr. P. Nagabhushanam, for the Appel- 
lant. 

Mr. P. Narayanamurti, for the Respond- 
ent. 

JUDGMENT.—The facts found are that 
there was a decree for Rs. 750 on a mort- 
gage against the interests of two persons, 
in the mortgaged property, Nagabhusanam 
and Punnamma, The plaintiff took a 
transfer of the decree from the decree- 
holder for Rs. 324 Afterwards the equity 
of redemption in the property of Nagabhu- 
shanam and Pannamma passed by transfers 
respectively to the defendant and the 
plaintiff. The plaintiff claimed to recover 
half the amount ofthe mortgage on the 
security of Nagabhushanam’s share in the 
hands of the defendant. The defendant 
pleaded that the plaintiff was entitled to 
recover only half the sum that he actually 
paid for purchasing the decree and not half 
the amount of the decree. 

The lower Conrts upheld this conten- 
tion bat we think that they were wrong 
in doing so. The case is not one where 


one of two mortgagors discharges an 
encumbrance binding on both. In that 
case, the mortgagor doing so could not 


recover from his c2-mortgagor more than 
a proportionate share of the amount 
actaally paid by him. Here the plaintiff’s 
purchase of the eqzity of redemption was 
subsequent to his purcaase of the decreas 
on the mortgage. His right as decree- 
holder was complete before his purchase of 
the equity of reiemption and could not be 
affected or curtailed by it. 

We modify the decree of the Courts 
below by giving the plaintiff a decree for 
the whole of the amount sued for and 
costs throughout. Interest feom the date 
of the Munsiff's decree will be caleulatad 
at 6 per cent, The time for redemption 
will ba till the 3)th Saptember 1313. 
The plaintiff will havea decrae for a sale 
in default. 


Decree modified. 
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CALCUTTA HIGH COURT. 
Seconp Civin Arrear No. 990 or 1911. 
May 6, 19138. 
Present:-—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
KARTIK CHANDRA SHN—Ptarntire 
— APPELLANT 
versus 
KAMAL BAISNABI—Derenpart— 


RESPONDENT., 

Lenure -Undivided lands—Sub-divisionof tenure into 
two tenures with consent of landlord—Rent-decree 
against one tenure-holder—Sale of tenure in ewecution 
—Status of purchaser —Sale of Under-enures Act 
(VILL B. C. of 1865), s. 16. 

A tenure can be created in respect of undivided 
lands. 

Where a tenure, originally held by two persons, is 
sub-divided into two tenures with the consent of the 
landlord, each half of the original tenure thereby 
becomes an independent tenure. Consequently, when 
the landlord sues to recover rent from the holder of 
one of the tenures, the decree is for rent of a 
tenure, and when a sale takes place in execution of 
the decree, what is sold is the tenure in default 
and the purchaser acquires the status of a purchaser 
under section 16 of Aot VIII of 1865. 


Appeal from the decree of the District 
Judge of Manbhoom, dated March 8, 1911 
affirming that of the First Munsif of Purulia, 
dated September 5, 1910. 

Babus Mohendra Nath Roy and Mohini 
Mohun Ohatterjee, for the Appellant. 

Babus Jatindrı Nath Ghose for Babu Hari 
Har Prosad Singh, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for recovery of possession 
of land. The facts are not in controversy 
and may be briefly stated. Damodar Chatter- 
jee and Ram Oharan Chatterjee were 
tenure holders of a village Beng. Damodar 
transferred his half share in the tenure to 
his wife, Mangala Debi. The other half share 
which belonged to Ram Charan was inherit- 
ed by his son, Giridhari. It appears that 
Mangala got herself registered in the books 
of the landlord in respect of her half share 
and Giridhari also got himself similarly 
registered. The landlord subsequently sued 
Mangala and Giridhari separately for re- 
covery of arrears of rent payable by them 
and a decree was made in each suit. In 
execution of the decree against Mangala, a 
half share of the tenure wassold and purchas- 
ed by the plaintif on the lst May 1905. 
The defendant claims to be a purchaser of a 
holding created by Damodar Chatterjee and 
her case is that the plaintiff is not entitled 
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to eject her because he isa purchaser of the 
superior tenure in execution of a decree for 
money. The Courts below. have given 
effect to this contention and dismissed the 
suit. 

On behalf of the appellant, it has been 
contended, that the tenure originally held 
by Damodar and Ram Charan was sub-divided 
into two tenures with the consent of the 
landlord, and that each half of the original 
tenure thereby became an independent tenure. 
Consequently, when the landlord sued to 
recover rent from Mangala who had obtained 
the half schare of Damodar, the decree was 
for rent of a tenure and the sale took place 
under section 16 of Act VIII of -1865. In 
our opinion, this contention is well-founded. 
The Court of first instance held that the 
tenure was not sub-divided into two independ- 
ent tenures because the lands were undivided: 
according to the view of that Court, a tenure 
ean be created only in respect of an entire 
parcel of land. There is,in principle, no founda- 
tion for this view, and no authority has been 
cited in support of it. Reference, however, 
has been made to the case of Har Sundari 
Dasi v. Kistomoni Ohowdhrain(1) to show that 
a purchaser of a part-ofatenure does not ac- 
quire the right of a purchaserof an entire tenure 
under section 16 of Act VIII of 1865. This 
need not be disputed and in fact hasbeen re- 
peatedly afirmed| Sham Ohand Mitter v, Juggut 
Chunaer Sirear (2) and G. M. Reily v. 
Hur Chunder Ghose (3)]. This, however, 
does not affect the plaintiff, because his case 
is that what he has purchased is a tenure by 
itself, and he has obtained title thereto at 
a sale held in execution of a decree for arrears 
of rent thereof. This he has fully establish- 
ed. The sale certificate shows that the sale 
took place under Act VIII of 1865, that 
what was sold was the tenure in default, 
namely, the moiety share of the village Beng, ` 
and that the amount payable in respect of 
this tenure was Rs, 114-8. We must hold, 
accordingly, that the plaintiff has acquired the 
status of a purchaser under section 16 of Act 
VIII of 1865. 7 

The only question which now requires 
consideration is whether the defendant is 
protected under the proviso to that section. 


(1) 13 W. R. 257; 5 B. L. R. Ap. 37, 
(2) 22 W. R. 50; upheld on review Idem, 541, 
(8) 9 C. 722; 12 C. L. R, 398, 
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The provisa lays dowa that “nothing therein 
erntained shall ha held to entitle the par- 
haser to eject Khudkasht raiyats or resident 
ov hereditary cultivators, nor to cancel 
bona fide engagements made with such class 
of ratyués or caltivators aforesaid by the late 
incumbent of the under-terure or his repre- 
sentatives, except it be proved in a regular 
anit, to be brought by such purchaser for the 
adjustment of his rent, that a higher rent 
would have been demandable at the time such 
engagements were contracted by his prede- 
cessor.” The Court below has found that the 
purchase by the defendant from the original 
tenant was recognised by the then landlord; 
consequently, the defendant must be assumed 
to be a tenant. The question is, whether she 
is a tenant of the description mentioned in 
the proviso'to section 16 of Act VIII of 1865. 
Upon this matter, there has been no adjudica- 
tion by the Court of Appeal below. 

The result is, that this appeal is allowed, 
the decree of the District Judge set aside, and 
the case remanded to him in order that he 
may decide upon additional evidence, if 
necessary, whether the defendant is protected 
under the, proviso to section 16 of Act VIII 
of 1865. If the. question is answered in 
favour of the plaintiff, he will be entitled to 
a decree; if itis answered against him, the 
suit will stand dismissed. The costs of this 
appeal will abide the result. 


Appeal allowed; Oase remanded. 


MADRAS HIGH COURT. 
Second OCrvit ArPPrALS Nos. 881 AND 8&2 - 
ov 1911. - 

January 30, 1913. 
Present:— Mr. Justice Sankaran Nair 
and Mr. Justice Tyabji. 
RAMANA GOUNDEN—Derenpant No. 4 
— APPELLANT 

VETEUS ih 
RAMALINGA MUDALIAR AND OTHERS — 
PuAINTIFE AND DEBENDANTS Nos, 1, 2 AND 3— 


RESPONLENTS. 

Decree, construction of ~Terms of decree consistent 
with either of two inconsistent views—Judgment must 
be resorted to—Mortgage-decree directing mortgage- 
debt first to be discharged by sale of property in pos- 
session of one defendant and balance by sale of 
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properties in possession of other defendants—Mortgage- 
decree paid off by jormer only—Contribution, right of. 


Where the terms of a decree are consistent with 
either of two inconsistent views, the Court will turn 
to the judgment to see the reasons for the decree. 

In a suit by a mortgagee defendants Nos, 1 to 3 


were the mortgagors and defendants Nos. 4and 5 


were purchasers of portions of the mortgaged pro- 
perty. Defendant 4 had purchased on the under- 
standing that he would pay off the whole of the mort- 
gage-debt. The Court accordingly passed a decree 
directing that the mortgage-debt should first be 
discharged by thesale of property purchased by 
4th defendant, the balance, if any, by tho sale of 
Properties in the possession of defendants Nos. 1 to 
8, and the balance, if any, by the sale of propérty in 
the hands of the 5th defendant. The 4th defendant 
paid off the mortgage-decree and sued the other de- 
fendants for contribution: 

Held, that he was not entitled to any contribution. 

Second appeals from the decrees of the 
Oourt of the Subordinate Judge of 
Coimbatore, in A. S. Nos. 158 and 159 of 
1910, preferred against the decree of the 
Court of the District Munsif of Coimbatore 
in O. S. No. 66 of 1908. 

Mr. T. V. Gopalasamt Mudaliar, for the 
Appellant, 

Mr. 8. Muthia Mudaliar, for the Respond- 
ent. 

JUDGMENT.—These second appeals 
arise out of the same suit brought by the 
contribution. The plaintiff 
alleged that he paid off a mortgage-debt 
which he and the appellants: before us, 
who were defendants in the first Court, 
were bound to pay, and he sued accordingly 
to recover his share of the mortgage- 
debt. The main defence is that as between 
themselves the plaintif alone was bound 
to pay the debt as declared by the decree 
and judgment in Suit No. 26 of 1901. 
The question, therefore, depends upon the 
effect to be given to that decree and 
judgment. That wasa suit brought by one 


_ Guia Chettiar, who is not a party to this 


suit, forthe recovery ofa sum of nearly 
Rs. 3,000 by the sale of certain properties 
mortgaged to him by the first three defend- 
ants in thatsnit. The 4th defendant in 
that suit is the plaintiff, who now claims 
contribution, and the lst respondent before 
us. Heandthe 5th defendant were made 
parties as purchasers of portions of the 
mortgaged property. The Sth defendant 
in thab suit is the predecessor-in-title of 
the 4th defendant here and the appellants 
in Second Appeal No, 881 of 1911. The 
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3rd defendant therein is the appellant in 
Second Appeal No. 882 of 1911. The plaintiff 
Guia Ohettiar alleged that the 4th defend- 
ant therein (respondent before us) had 
purchased the properties on the under- 
standing that he would pay off Guia 
Chettiar’s mortgage. The written state- 
ments in that suit are not before us. But 
it ig stated in the judgment therein that 
the 4th defendant had first pleaded that 
he purchased without notice of plaintiff's 
mortgage ‘but at the first hearing withdrew 
this allegation as the prices paid by himself 
and his vendor proved the contrary,” and his 
Pleader declared that he was willing to 
. pay the plaintiff what was due to him on 
< his mortgage. A decree in favour of the 
plaintiff was given, but it directed that 
the mortgage-debt should first be discharged 
by the sale of those properties which were 
in the pessession of the plaintiff respond- 
ent and the balance, if any, by the sale 
of the properties inthe possession of the 
defendants Nos. 1,2 and 3 therein (the 
8rd defendant as 1 have already stated 
being the appellant iu one of these appeals 
before us) and then, if it became necessary, 
those in the possession of the 5th defend- 
ant in that suit, (the appellant in the 
other appeal before us,) were to be sold 
to satisfy the mortgsge-debt. The conten- 
tion on behalf of the appellants before us 
is thar these directions were embodied 
because the plaintiff was the person who, 
as between the parties to this snit, was 
the person liable to pay. The contention 
of the respondent (plaintiff) before us is 
that the decree indicated only a mode of dis- 
charging the debt, The terms of the 
decree itself are consistent with either 
view. We will, therefore, turn to the 
judgment to see the reasons for the 
decree. We have already stated that Guia 
Chettiar in that suit alleged that the 
plaintiff had purchased the property on the 
understanding that he would pay off the 
mortgage and that the latter withdrew 
his plea, as the Judge states, as the 
price paid by himself and his vendor 
proved the contrary.” Now in deciding 
ove of the issues in that case, the District 
Judge stated that the 4th defendant, the 
present plaintiff, “is in possession of the 
Bolampatti suit properties which are said 
by the 2nd defendant to be worth 
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Rs. 6,000 under an agreement to pay off 
the whole of the suit mortgage’ and he 
finally decided that, so far as the 5th 
defendant therein, the appellant in Second 
Appeal No. 881 was concerned, the pro« 
perty in his hands “is only liable to sale 
in satisfaction of the suit mortgage in the 
event of the suit properties in the hands, 
of the 4th defendant and defendants Nos. 1 
to 3 proving insufficient to satisfy the 
same. This appears to be aclear decision 
that the liability of the 5th respondent 
arises only if the property in the hands 
of others proved insufficient to satisfy 
the debt. We are, therefore, clearly of 
opinion that so far as the appellant in 
Second: Appeal No. 882 of 1911 is con- 
cerned, the suit must be dismissed with 
costs. As regards the other ‘defendants, 
the appellants in Second Appeal No. 881 
of 1911 also the Judge states in the 
judgment: “The object of defendants Nos. 
l, 2 and 3 and Ramasami Mudaliar in 
this transaction appears to have been to 
take steps to exact the amount from 4th 
defendant, the plaintiff in this suit, who 
by the terms of the sale to 4th defendant 
in Original Suit No. 188 of 1900 from whom 
he bought is bound to pay it off.” This 
taken with the other recitals in the judg- 
ment to which we have already referred 
places beyond all reasonable donbt the 
fact that the plaintiff in the present suit 
was, as between the parties to the present 
suit, liable to pay the mortgage-debt him- 
self and it was on the ground that he 
purchased the properties on the under- 
standing that he was to pay off the debt 
that the decree was passed in the form 
in which it was passed. We hold, there- 
fore, that the plaintiff is not entitled to 
recover any contribution." We reverse the 
decrees of the lower Courts and dismiss 
the suit with costs throughout. 
Appeal dismissed. 
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SURJO KUMAR KARFORMA V. PROMODA SUNDARI DABEE. 


CALCUTTA HIGH COURT. 
Apprication IN ORIGINAL Som No. 632 
or 1911. 
March 14, 1913, 
Present: —Mr. Justice Chowdhburi. 

SURJO KUMAR KARFORMA — PLAINTIFF 
versus 

Sreemuity PROMODA SUNDARI DABEH 


— DEFENDANT 

Mortgage-decree—Hxecution—Execution agarnst other 
properties of mortgagor without exhausting property 
mortgaged, if may be allowed—Transfer of Property 
Act (IV of 1882), s. 90—Declaration obtained by third 
party that mortgage property does not belong to 
mortgagor—Flaintif’s application to execute decree 
against other properties to save cost of expensive litiga- 
tion, without in the first instance proceeding against 
mortgaged property, if sustainable. 

Ordinarily a person who has obtained a mort- 
gage-decree should not be allowed to execute 
the decree against other properties of the mortgagor 
before exhausting the mortgaged properties and 
without obtaining an order under section 90 of the 
Transfer of Property Act. 

Kartick Nath Pandey v. Juggernath Ram, 27 0. 285, 
Gopal Das v. Ali Muhammad, 10 A. 632; A. W. N. 
(1888) 254, Raja Ram Ranjan Chakrabutty v. Indra 
Narayan Dass, 33 O. 890; 10 C. W. N. 862, relied upon. 


The plaintiff petitioner obtained a decree against 
the defendant upon a mortgage of Calcutta property. 
Subsequently, a third person obtained a declara- 
tion that the mortgaged property did not belong to 
the mortgagor defendant. The plaintif applied for 
leave to transfer his decree to another Court to 
execute it against other properties belonging to the 
mortgagor without exhausting in the first instance 
his remedivs against the mortgaged property. He 
did not wish to relinquish his remedies against the 
mortgaged property, but stated that in order to save 
the costs of an expensive litigation he made the 
present application: 


Held, that the application could not be allowed. 


JUDGMENT.—This is an application by’ 
the plaintiff for an order supplemental to 
the decree passed in this suit that he 
may recover against the defendant, the 
judgment-debtor, the sum of Rs. 4,355.5.6 
and subsequent interest and costs, by attach- 
ment of properties outside the jurisdiction, 
although he has obtained a mortgage-decree 
against the defendant upon a mortgage 
of Caleutta property executed by him 
securing this amount. The plaintiff insti- 
tuted the mortgage suit on the 20th January 
1911. The preliminary mortgage-decree 
was made on the llth August 1911. The 
Registrar took an account, and reported on 
the 20th February 1912 that Rs. 4,355 5.6 
would be due to the petitioner on the 
13th September, then next, but now past, 


and appointed the 14th September for 
payment of the amount. The judgment- 
debtor did not pay the amount on the 
date fixed. The petititioner states that he 
has been informed that one Harinarain 
Ganguli, an infant, as plaintiff in Suit 
No. 158 of 1912 of this Court, hes obtained a 
declaration that No. 9/1 Shikdar Bagan 
Street, the mortgaged property, does not 
balong to the mortgagor. This decree was 
obtain ew parte, and his apprehension is 
that he may be involved in an expensive 
title snit to get the benefit of his decree. 
He, therefore, applies for leave to transfer 
this decree, that is to say, to treat the 
decree as a money-decree for the amount 
and take it to the Benares Court to execute 
it against other properties belonging to tbe 
mortgagor without exhausting, in the first 
instance, his remedies against the mortgaged 
properties. He does not wish to relinquish 
his remedies against the mortgaged pro- 
perties, but says, that in order to save 
the costs of an expensive litigation, he has 
been advised to make the present application. 


It is contended on his behalf that a 
mortgage-decree is also a money-decree, 
that it is always a money decree, that in 
England a mortgagee is entitled to pursue 
all his remedies open to him, and that 
there is nothing in the Transfer of Property 
Act or the Oivil Procedure Code which 
militates against his getting an order in 
the form he applies for. He relies upon 
the case of Hart v. Tara Prasanna Mukerjee 
(1), that a decree of this kind is a money- 
decree. That was a case before Mr. Justice 
Tottenham and Mr. Justice Agnew. The 
judgment was delivered by Mr. Justice 
Agnew and was based upon the construction 


.of the words “ money-decree” under section 


295 of the Civil Procedure Code of 1832, 
now section 73. So far as the expression 
“ money-decree” or “a decree for payment 
of money” is concerned, divergent views 
have been held by the Courts in India. 
A great deal of the divergence is due to 
attempts to interpret the words taking 
them out of the context of the sections 
required to be interpreted. The view taken 
by the two learned Judges, I have mentioned, 
was not accepted in the case of Fazil Howla- 


(1) 11 C. 718, 
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dar v. Krishna Bandhoo Roy (2). That was 
acase in which section 230 of the Civil 
Procedure Code of 1882, now Order X XI, 
rule 10 and rule 21, came up for interpre- 
tation. Sir Francis Maclean, O.J., .held in 
that case, that where the decree directed 
the realization of the decretal amount from 
the hypothecated property, and, if such 
property proved insufficient, then the 
balance from the defendant personally, it 
was a mortgage-decree” and not a“ decree 
for the payment of money” within the 
meaning of section 280 of the Uode of 
Civil Procedure. In Lal Behary Singh v. 
Habibur Rahman (8),Ghose and Rampini, JJ., 
held that where in a suit for recovery of 
the mortgage-money by sale brought after 
the Transfer of Property Act (IV of 1882) 
had some into force, the decree of the 
Court was in the words “that a decree 
be passed in favour of the plaintiffs in 
respect of the sum mentioned with interest 
and costs up to the date of realization, and 
that the mortgaged properties be made 
liable for realization of the decretal money,” 
such a decree was to be regarded as a 
“ mortgage decree ” governed by the Transfer 
of Property Act, though not made in the 
form prescribed by that Act. They held 
on page 171, reviewing the cases, that in 
their view the decree in question was to 
be regarded as a mortgage decree governed 
by the Transfer of Property Act, and 
that it followed that it was not open 
to the deoree-holder to ask in the first 
instance for the sale of ° properties other 
than the properties mortgaged, before ex- 
hausting the mortgaged properties and 
without obtaining an order such as was 
prescribed by section 90 of the Transfer 
of Property Act. In the case of Kartick 
Nath Pandey v. Juggernath Ram Marwari (4), 
Mr. Justice Rampini and Mr. Justice Pratt 
held, upon the construction of section 230 
of the Civil Procedure Code, that the decree 
in that suit was a mortgage-decree and 
nota decree for money. Their Lordships 
differed from the view taken in the Madras 
High Court in the case of Kommacht Kather 
v. Pakker (5), which was the basis of 


(2) 25 C. 580; 2 O. W. N. 118. 
(8) 26 C..166; 3 0. W. N. 8. 
(4) 27 0. 285. 

(5) 20 M. 107; 7 M. L. J. 66. 


the subsequent Full Bench casein Varah?” 
nadaswamy Iyer v. Soma Sundram Pillai (6): 
There is, however, very clear authority that 
ordinarily speaking a person who has obtained 
a mortgage-decree should not be allowed 
to execute the decree against other pro- 
perties without exhausting his remedies 
under his security and decree. In’ the case 
of Gopal Das v. Ali Muhammad (7), Mr. 
Justice Straight held, upon the construction 
of sections 88, 89 and 90 of the Transfer 
of Property Act, that under the law as 
it stood a mortgagee with a decree- for 
sale of the mortgaged property could nor 
be allowed to treat such decree as one 
for money, which entitled him to ask for 
attachment of the other property of the 
mortgagor, judgment-debtor. He held the 
statute meant and said that he must first 
sell the mortgaged property, and if it did 
not realize enough to pay his charge, interest 
and costs, he might ask the Coart for 
a decree for the money balance, if it was 
recoverable personally from the defendant 
and his other property, and execute it in 
the ordinary manner as a money-decree, 
Although there are certain cases in the 
Allahabad Court in which they have held 
that if a person holding a mortgage-decres, 
in execution of such a decree, sells 
a portion of the mortgaged properties and 
releases the rest, he may, under the provision 
of the section quoted, apply for a further. 
decree in respect of other property, the 
same view has not been taken in this 
Court. Iam referring to the case of Raja 
Ramranjan Ohakrabutty v. Indra Narayan Dass 
(8). There it was held that the sale contem- 
plated by section 89 of the Trausfer of 
Property Act was the sale of the whole | 
or of a sufficient portion of the mortgaged 
property, that a personal decree under section 
90 of the Transfer of Property Act, can 
only be made where the nett proceeds of 
the sale (section 89) are insufficient to 
pay the amount due on the mortgage, that 
a mortgages may release a portion of the 
mortgaged property from the debt, but 
ke cannot by doing so impose upon the 
mortgagor a personal liability to which 
otherwise he would not be subject, and 


(6) 28 M. 473; 15 M. L. J. 126. 
(7) 10 A. 632; A. W. N. (1888) 254. 
(8) 33 C. 890; 10 O. W. N. 862. 
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in that view they held that the mortgagor 
was entitled to claim to have the mortgaged 
property sold before a decree could be passed 
against him under section 90. In this 
case, the applicant desires to preserve the 
mortgage-decree in this Court and says 
that he is entitled to execute that decree 
at Benares as a money-decree, or have 
a supplemental decree made in his favour 
in which the defendant is to be direced 
to pay the decretal amount in the shape 
of an ordinary money-decree keeping his 
mortgage-decree alive in this Court for 
all purposes. Although he says that- he 
is not going to take any” steps in this 
Court upon the mortgage decree until he 
has exbansted his remedies in the Benares 
Oourt, I do not think that that course 
is open to him. There is clear provision 
in the Oode that where a person holding 
a mortgage gets a decree against the defend- 
ant, not in respect of the mortgaged pro- 
perty, before he can bring the mortgaged 
property to sale, he must do so by a suit. 
If the course suggested. by the applicant 
was allowed, the provisions of that section 
might be nullified. There may be excep- 
tional cases where a person may be permitted 
to relinquish his mortgage-decree and pro- 
ceed upon the personal covenant, but 
this is not a case of that: character. I 
find that in dealing with this point, Dr. 
Ghose in his book on Mortgage says, see 
page 716, Brd Kdition:— What the 
mortgagor really wants in this country 
is not that the mortgagéd property should 
not be sold except under a decree absolute 
for sale, but that the mortgagee should 
not be allowed to levy execution on other 
properties without first exhausting his 
security.” J agree with this view and 
disallow the application. 
Application disallowed, 
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PUNJAB CHIEF COURT. 

Civm Revision Petition No. 2377 or 1911, 
April 7, 1913. 
Present:—Justice Sir Fredrick Robertson, Kr, 

_MADDU MAL-— PLAINTIPE— PETITIONER 

versus 
BAGGU AND OTBERS— DEFENDANTS— 
RESPONDENTS. 

Res judicata—Revenue gudgment—Relevancy— ivil 
Procedure Code (Act V of 1908), s. 11—Punjab Land 
Revenue Act (XVII ‘of 1887), s. 44— Presumption 
Amendment of plaint—Revision. 

A revenue judgment inter partes is relevant in a 
Civil suit but not res judicata. 

Entries in the Revenue Records must be presumed 
to be correct until the contrary is proved. 

The plaintiff was allowed toamend the plaint in 
revision, 

Petition, under section 70 (u) and (b) of 
Act XVIII of 1884, as amended by Act 
XXV of 1899, for revision of the order 
of the Divisional Judge, Ferozepore Divi- 
sion, dated the 26th July 1911, reversing 
that of the Munsif, Ist class, Ferozepore, 
dated the 28th October” 1910, decreeing the 
claim. 

FACTS.-—The following extract from the 
judgment of the learned Divisional Judge 
contains the material facts:— 


Sunder and Prema ( share) and 
Rulia (4 share) were recorded as 
owners of 41 kanals and 7 marlas of land. 
Baggu, Munshi and Radha, three brothers, 
were recorded as mortgagees in lieu of 
Rs. 58. Plaintiff says that he bought the 
equity of redemption together with other 
land on 20th July 1906, and has re- 
deemed Radha's share. Redemption of 
Radha’s share was denied and it was algo 
urged that Sunder and Prema had no right 
to sell Rulia’s share to plaintiff and that 
it had on the contrary been sold to Munshi. 
The lower Court found that Rulia 
abandoned his share and that Radha’s 
share as mortgagee had been redeemed and 
decreed plaintiff’s claim as prayed. Baggu 
and Munshi appeal. It is admitted by 
respondent’s Pleader that his olient’s suit 
for partial redemption cannot be entertain- 
ed unless it be proved that Radha had 
allowed the redemption of his share. The 
only evidence adduced in proof of this 
redemption is a record of the Revenue suit 
tiz, Maddu Mal v. Baggu Radha and Munshi, 
where it was held that Radha’s share 
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had been redeemed, That judgment is not 
relevant under sections 40 to 43 of the 
Evidence Act; the copy of the mutation 
on the record is also not a sufficient 
proof that Radha had redeemed his share. 
It simply shows that the parties (names 
not given) were present and admitted re- 
demption. 

Bishen Singh Lambardar, who identified 
them before the Attesting. Officer, has not 
been called asa witness, nor has Radha 
(now said to be dead) nor his represent- 
ative been called. Lala Harji Mal says he 
has a receipt signed by Radha, showing 
the payment of bis share of the mortgage- 
money, but he cannot explain why he did 
not produce it in the lower Court. The 
case is a small one and has been pending 
long time and I do not see that the 
plaintiff is entitled to have it remanded 
so that he may make up deficiency in his 
evidence. I accept the appeal setting aside 
the lower Courts order” dismissing suit 
with costs in both Courts. Plaintiff, if so 
advised, can sue for redemption of the 
whole land mortgaged upon a properly 
stamped plaint after impleading Radha and 
his representatives. Plaintifi’s cross-objec- 
tions are dismissed. 

Mr. Beni Parshad Khosla, for the Peti- 
tioner. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The lower Appellate 
Court has made two somewhat serious 
mistakes in this case. There can be no 
doubt and this is admitted by the learned 
Counsel for the respondents that the revenue 
judgment alluded to, being inter partes, was 
relevant; it was not contended that it was 
res judicata. Moreover, the learned Divi- 
sional Judge has not borne in mind that 
the revenue entries under section 44 of the 
Land Revenue Act must be presumed to be 
correct until proved to be wrong. 

I think that the best plan, however, 
is to allow the plaintiff to amend his plaint 
as he desired to do and so settle the 
matter without further litigation. It is 
not clear how and when Rulia’s name was 
struck out of the Revenue Records—this 
should be inquired into. 

I return the case to the first Court who 
will return the plaint for correction, and 
will then proceed to decide the case as 
it then stands. The judgment and deoree 


of the learned Divisional Judge is set aside, 
costs to be costs in the cause. 
Revision allowed. 


MADRAS HIGH COURT. 
Civiu Appeat No. 147 or 1910. 
March 4, 1913. 
Present: —Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar. 

DUVVADA CHINA JAGAYYA 
COWDARY AND OTAERS— ÅPPELLANTS 
versus 
PROBHA NARASIMHAM— RESPONDENT. 

Madras Rent Recovery Act (VIII of 1865)—Patta 
and muchilika for a Fasli exchanged between raiyat and 
zemindar—Second exchange between raiyat and farmer 
under zemindar not required. 

The provisions of Act VIII of 1865 do not require 
the exchange of a second muchilika and patta bet- 
ween the raiyat and the farmer of land under the 
zemindar, when for the same Fasli a patta and 
muchilika have already been exchanged between the 
raiyat and the zemndar. 

Appeal from the decree of the District 
Court of Ganjam, in. O. S. No. 10 of 
1908. 

Mr. P. Nagabhushanam, for the Appel- 
lants. 

Mr. K. V. L, Narasimkam, for the Re- 
spondent. h 

JUDGMENT.—We do not think the 
provisions of Act VIII of 1865 require 
the exchange of a, second muchilika, and 
a secund patta between the raiyat and the 
farmer of land under the zemindar, when 
for the same fasli a patta and a muchilika 
have already been exchanged between the 
raiyat and the zemindar. This is the only 
ground argued. The appeal is dismissed 
with costs. 

The same judgment follows in Second 
Appeal No. 1573 of 1910, presented from 
the decree of the District Court of Ganjam 
in Appeal Suit No. 1 of 1909, preferred 
against the decree of the District Munsif 


-of Sompettah in Original Suit No. 127 


of 1908. 
Appent dismissed. 


Vol. XX] 
MRITYUNJOY V. BHOLA NATH DATTA. 


CALCUTTA HIGH COURT. 
Miscetnansovus Civit Appeat No. 93 or 1913. 
April 14, 1913. 

Present:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft, _ 
MRITYUNJOY alias NAKOO BHATTA- 
CHARJEE—Deceus-HoLtpeR—APPELLANT 
versus 
BHOLA NATH DATTA AND OTHERS— 


JUDGMENT- DEBTORS— RESPONDENTS. 

Limitation—Enecution of decree—Reni-decree ob- 
tained by co-sharer landlord for his share of rent in 
respect of several holdings—Bengal Tenancy Act (VIII 
of 1885), Sch, III, Art. 6, 

A decree obtained by one of several joint land» 
lords for his share of the entire rent and made in 
a suit in which rent was claimed in respect of 
several holdings in the occupation of the tenant, is 
a decree for rent within the meaning of Article 6 of 
Schedule III of the Bengal Tenancy Act. 

Thakomont Dasi v. Mohendra Nath Dey, 3 Ind. Cas, 
389; 10 O, L. J. 463, followed. 

Khetra Mohan Chatterjee v. Mohim Chandra Dass, 
18 Ind. Cas. 595; 17 O. W. N. 618, referred to. 

Z. B. Dutt v. Gostha Behary, 17 Ind. Cas. 207; 16 C.L. 
J. 379; 16 ©. W. N. 1006, dissented from. 

Therefore, where such a decree was obtained in 
1902 and, after intermediate applications for its 
execution in 1905 and 1908, was sought to be executed 
in 1912: 


Held, that the application for execution was barred 


under Article 6 of Schedule III of the Bengal Tenancy 
Act. 


Appeal from the order of the District 
Judge of Burdwan, dated August 26th, 1912, 
confirming that of the Fourth Maunsif of 
Bardwan, dated May 15th, 1912, set down 


for hearing under rule ll of Order XLI of 


the Civil Procedure Code of 1908. 

Babu Jadu Nath Mandal, for the Appel- 
lant. 

JUDGMENT.—This isan appeal by the 
decree-holder against an order by which the 
Court below has refused execution of a 
decree. The decree now sought to be execui- 
ed was obtained on the 12th August 1902, 
After intermediate applicationsin 1905 and 
1908, the present application was made on 
the 9th January 1912. The question in 
controversy is, whether the application is 
barred under Article 6 of Schedule 111 of the 
Bengal Tenancy Act. On behalf of the 
decree-holder, it has been contended that the 
Article is not applicable, because the decree 
is for money and is not a decree for rent 
within the meaning of the Bengal Tenancy 
Act. It has been pointed out that the 
decree was obtained by one of several joint 
landlords for his share of the entire rent 
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and was made in a suibin which rent was 
claimed in respect of several holdings in the 
occupation of the tenant. It has been argued 
that each of these circumstances makes the 
decree a decree for money. This need not 
be disputed; but the ciraumstances mentioned 
are, in our opinion, immaterial, and Article 6 
of Schedule I[{ of the Bengal Tenancy Act 
is applicable to the present application for 
execution. That Article provides that an 
application for execution of a decree made 
under the Bengal Tenancy Act or any Act 
repealed by that Act, in a suit between the 
landlord and the tenant to whom the provi- 
sions of the Act are applicable, and not being 
a decree for a sam of money exceeding 
Rs. 500, shall be made within three years of 
the date of the decree. Relianca has been 
placed upon the case of K. B. Dutt v. Gostha 
Behary Bhuiya (1) in support of the conten- 
tion that a decree for rent obtained by a 
co-sharer landlord in a suit not brought 
under section 148A of the Bengal Tenancy 
Act is a money decree and the special law of 
limitation applicable to rent decrees does not 
apply. We are not prepared to accept the 
rule recognised in K, B. Dutt v. Gostha Behary 
(1).as well founded on principle, and we 
prefer the view taken in the case of Thako- 
mont Dasi v. Mohendra Nath Dey (2). The 
decision in X. B. Duttv. Gostha Behary Bhuiya 
(1), which was doubted in Khetra Mohan 
Ohatterjee v. Mohim Ohandra Dass (8), over- 
looks the fundamental fact that Article 6 is 
applicable where the decree has been made in 
a suit bebween a landlord and a tenant to 
whom (and not “to which”) the provisions of 
the Act are applicable. The vital point to 
determine is, consequently, whether the 
provisions of the Act are applicable to the 
landlord and tenant between whom this suit 
has been instituted; it is immaterial that all 
the provisions of the Act are not applicable 
to the sait. We must, therefore, hold that 
the ralo laid down in Thakomoni Dasi v. 
Mohendra Nath Dey (2), governs the case 
before us. 

The result is, that the order of the Oourt 
below is affirmed and this appeal dismissed, 


Appeal dismissed. 
(1) 17 Ind, Cas. 207; 16 ©. W. N. 1006; 16 C. L.J, 
379 


(2) 3 Ind. Cas. 389; 100. L. J. 463. 
(3) 18 Ind. Cas. 595; 17 0. W, N. 518, 
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BOMBAY HIGH COURT. 
ORIGINAL Oivin Jugispiorion APPEAL No. 74 
or 1912, 

March 28, 1913. 
Present:—Siv Basil Scott, Kr., Chief Justice, 
and Justice Sir N. G. Chandavarkar. 
BURJORJI RUTTONJI BOMANJI— 
DerenDANTS—-APPRLLANTS 
versus 
BHAGVANDAS PARASHRAM— 


PLaintiz¥s— RESPONDENTS. 

Wagering contract — Business of parties and surround- 
ing circumstances should be examined by Court—In- 
tention to settle by payment of differences—Part delt- 
very—Pakka adatia. 

In all cases where the defence of wagering contract 
is set up, the business of the contracting parties and 
the surrounding circumstances of the case must be 
examined. 

The plaintiffs averred as follows: 
(1) That they were the pakki adat agents of the 
defendant; 

(2) That the defendant having instructed the 
plaintiffs to sell 4,000 tons of linseed on his account, 
they had sold on his behalf the whole amount of linseed 
to 39 buyers under covering contracts; 

(3) That the defendant having failed to give deli- 
very of linseed on the appointed date, the plaintiffs 
had to purchase 800 tons for ready delivery on de- 
fendant’s account and also had to pay to the various 
buyers the difforences due on 8,700 tons. 

On the above allegations, the plaintiffs as pakka 
adatias sued to recover from the defendant more than 
ninety thousand rupees. The defence was that the 
transaction was a wagering transaction and, therefore, 
the sam claimed could not be recovered. 

Among others, the following facts and circumstances 
appeared in the case: i 

(1) The plaintiffs dealt largely in cotton but only 

to a small extent in linseed—on an average they did 
notreceive from their constituents in Bombay more 
than 150 tons of linseed in the year. 
“ (2) By another contract entered into about three 
months before the linseed transaction, the 
defendant had agreed to purchase from the 
plaintiffs 2,000 bales of cotton. But that contract 
was closed between the parties without any delivery 
having taken place. : i 

(3) Plaintiffs had resorted to their Solicitors for 
intervention in very trivial matters relating to the 
linseed transaction, . 

(4) The plaintiffs admitted that the purchase of 
800 tons for ready delivery was done for the 
purpose of the Court’s proceedings. h 

(5) All the thirty-nine covering contracts were in 
the same form and in each case there was the condi- 
tion ‘not to be delivered to Messrs. N. R. & Co., a 
firm which always insisted on delivery of produce 
contracted for, being large exporters : 

Held, (1) that there was no privity between the 
defendant and the thirty-nine buyers; 

(2) that the sub-contracts, considering their condi- 
tions, were not sufficient indication of an intention on 
the part of the plaintiffs to call for delivery from the 


defendant; 
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(3) that all other circumstances pointed to the con- 
clusion that the common understanding was that the 
defendant and the plaintiffs should deal in differences 
and settle in that way; 

(4) that the contract was a wagering contract and 
that, consequently, plaintiffs’ suit must be dismissed. 


Appeal from the judgment of Beaman, J., 
reported at 19 Ind. Cas, 29. 


Mr. Strangman, Advocate-General (with 
him Mr. Davar), for the Appellants. 

Mr, Jinnah (with him Mr. Jayakar), for 
the Respondents. 

JUDGMENT.—This suit was brought by 
the plaintiffs, a firm of Marwari merchants, 
who act, inter alia, as pakka adatias, to 
recover from the defendant Rs. 90,763-14.6 
and interest as the amount due by the 
defendants to the plaintiffs as his pakka 
adatias in respect of certain contracts in 
cotton and linseed. 

The defence was that the transactions 
were wagering transactions and, therefore, 
the sam claimed could not be recovered; 
the defendant also counter-claimed re-pay- 
ment of two sums of Rs. 50,600 and 
Rs. 10,400 deposited by him, as he alleged, 
as fixed deposit but as the plaintiffs alleged 
as margin-money or security in respect of 
the contracts above-mentioned. 

The only contract in cotton was dated 
the 30th June 1910. It was for the purchase 
by the defendant from the plaintiffs of 
2,000 bales of Broach Cotton for March 
1911. The market went in the defendant’s 
favour and the contract was closed for 
Rs. 5,804-2-3 without any delivery taking 
place. The defendant has received credit 
in the account sued on for this sum, The 
linseed contracts are as follows :— 


One, dated the Ist of July 1910, for the 
sale by the defendant to the plaintiffs of 
one thousand tons of linseed at Rs: 11-5.0 
per cwt. Another of the 6th of July 1910 
for the sale by the defendant to the plaintiffs 
of 800 tons at rates varying from Rs. 11-10 
to Rs. 11-10-9 per cwt. The plaintiffs 
forther allege that the defendant orally 
agreed to sell them a further 2,200 tong 
of linseed on the 10th of July 1910. 


Applying the recognised rule in all cases 
where the defence of wagering contract is 
set up, the business of the contracting parties 
and the surrounding circumstances of the 
case must be examined. 
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The plaintiffs are Marwari Shroffs and 
merchants in a large way of business 
who deal largely in cotton as merchants 
and commission agents but only to a small 
extent in linseed. They receive from con- 
stituents for sale in Bombay on an average 
not more than 150 tons of linseed in the 
year. The defendant is a Parsi twenty-nine 
or thirty years of age who has never 
had any regular business. In September 
1909, he won.a St. Ledger Sweep of 
about a lac and a quarter and thereafter 
entered into cotton speculation in American 
futures and fine Broach through the agency 
of Messrs. Bruel & Oo. after depositing 
margin-money with them. The transactions 
proved unprofitable but after paying his 
losses he received back from Bruel & Co. 
the balance of his. margin-money in two 
sums, Rs. 45,000 and Rs. 10,161. This 
was at the end of June 1910. At that 
time, it is proved that defendant and 
Hargopal, the plaintiffs’ then Munim, used 
constantly to meet in the evening at Chow- 
patty and the defendant says Hargopal 
suggested he should deal in linseed in 
differences and settle in that way. Business 
eventually commenced between the parties 
on the 30th June with the cotton contract 
above-mentioned. On the lst July, the 
defendant signed a letter stating he had 
given Rs. 50,600 on the previous day and 
Rs. 10,400 that day to bə retaiaed at 
interest as security against. business in 
cotton and linseed. On the 30th of August 
1908, the parties went together to Messrs. 
Tyabji Dayabhai & Co., the plaintiffs’ Solici- 
tors, where the managing clerk drafted 
a letter for the signature of the defendant. 


. It ran as follows.:— 


“With reference to the 4,000 tons of 
linseed sold by you as my pakka adatias 
for September 1910 delivery, I have ‘to 
request you to purchase on my account 
from the bazar 250 tons of ready linseed 
for the present and deliver the same against 
the contracts made by you on my behalf. 
The value of the 250 tons so to be purchased 
on my account should be debited to my 
account and I will pay interest on the 
same at 7 annas per cent. per month; 
all other usual charges will be allowed.” 


The defendant, however, declined to sign 
it. It seems strange that a simple request 


to the agent to carry oub a small part 
of a pending contract should necessitate 
the intervention of Solicitors. There can, 
we think, be no doubt that the letter 
was intended to create evidence from which 
might be inferred the genuineness of the 
contract which would fall to be performed 
or settled in the following month. On 
the following day, the Solicitors were again 
requisitioned and produced another draft 
in the following terms: 

“We are instructed by our clients Messrs. 
Bhagwandas Parashram to state that they, 
as your pakka adatias under your instruc- 
tions and orders received from you on 
or about the respective dates mentioned 
below, sold 4,000 tons of linseed as under 
at the rates mentioned below, 1,000 tons on 
Ashad Bud 9 (1st July 1910) at Rs. 11.5.0 
per ewt; 

“800 tons on Ashad Bud 15 (6th July 
1910) wiz, 500 tons at Rs. 11-10.0, 100 
tons at Rs. 11-10-.9; 

“100 tons at Rs. 11-10-6 and 100 tons 
at Rs. 11-10-73 and deliverable in September 
1910; that the time to deliver the said 
4,000 tons of linseed begins from to-morrow 
and according to the practice of the Bombay 
market the option to deliver the goods 
lies with sellers, z.e., to deliver the goods 
by us issuing delivering orders from the 
commencement of the due date. Weare, 
therefore, instructed by our said clients to 
call upon and require you to supply to 
our clients the quantity of linseed agreed 
to be sold by you to enable our clients 
to carry out your aforesaid sales or to 
give our clients the necessary instructions 
to purchase as mush quantity of ready 
linseed from the Bombay market and then 
to deliver the same against the sales effected 
by them on your behalf. We are also 
instructed to state that our clients under- 
take not to buy ready linseed or settle 
business without your mutual consultation or 
without your written consent in that behalf, 

“Our clients also inform us that they have 
on the Ist of July last received from you 
Rs. 61,000 as a loan or as a deposit against 
the transactions and it has been agreed that 
interest at 7 annas per cent. per mensem is 
to run on the account between you and them.” 

A reply was also drafted for the defendant 
by the Solicitors which the defendant did 
sign. It ran thus: 


. 


836 


Bombay, 81st August, 1910. 
Messrs, TyABJI DAYABHAI & Co. 
Attorneys for 
Messrs, BHAGWANDAS PARASHRAM, 
Dear Sirs, 

I beg to acknowledge receipt of your letter of date 
and in reply I confirm what is written therein subject 
to correction in the event of there being any mistake. 

Yours faithfully, 

I shall give your clients instructions in the matter 
for purchase of ready goods. 

The plaintiffs thus got an acknowledgment 
of a sale, as pakka adateas, of 4,000 tons of 
linseed on account of the defendant. It is to be 


noted, however, that when the plaintiffs deal 


with Bombay constituents, they usually em- ` 


ploy a broker. See for example the evidence 
of the partner in Narrondas Rajaram and Co. 
and the agency by which the thirty-nine con- 
tracts for sale of linseed in this case were 
effected. it does not seem clear that the 
incidents of the pakki adat relationship should 
be assumed to apply to the contracts of plaia- 
tiffs and defendant of which the evidence 
, affords no trace of an agresment batweea the 
parties. The case, however, has been tried 
on the footing that the plaintiffs were pakka 
\edatias of the defendant and we will . deal 
with it on that. footing. A correspondence 
was then commenced:— 
Bombay, 9th September, 1910. 
BURJORJI RUTTONJI BOMONJI DUBASH, Esq. 
Sir 
Our clients Messrs. Bhagwandas Parashram have 
placed in our hands copy of a letter dated the 31st 
ultimo addressed by their former Solicitors to you re- 
garding 4,000 tons of linseed which you had instructed 
to sell as per particulars given in the said letter and 
requiring you to place our clients in a position to give 
delivery of the said linseed of the quantity agreed to 
be sold by you and your reply thereto of the same 
date intimating that you would give instructions to 
our clients for the purpose of ready goods or buying 
by forward contract, Asour clients have not received 
any instructions nor any margin-money from you, we 
are now instructed to call upon you to furnish margin- 
money amounting to Rs. 80,000 which with the sum of 
Rs, 61,000 already deposited by you as margin-money 
makes the sum of Rs 1,41,000 which is the approxi- 


| mate difference between the market rate of to-day 


and the price at which you have contracted to sell 
the goods and to give you notice that unless within 
four days from the receipt hereof by you our clients 
receive the said margin-money or sufficient quantity 
of goods or you make arrangements satisfactory to our 
clients to meet the contracts on due date, our clients 
reserve their right to make arrangements for clos- 
ing the transaction by purchase of ready goods or by 
forward_contracts as they may think proper holding 
you liable for all costs, charges and expenses inci- 
dental thereto, 
Yours truly, 
(Sd) BICENELE Merwansi AND ROMER. 
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. Bombay, 12th September, 1910. 
Messrs. BICKNELL MERWANJI AND ROMER, 
Solicitors, Bombay. 
DEAR SIRS, 
Re Bhagwandas Parashram and myself, 

Your letter of 9th September came to my bands on 
Saturday evening at 7 at Chowpatty. I am afraid 
your clients have not laid all true facts before you, 
otherwise you would not have written. the letter under 
reply, Hence I do not think it advisable to reply. 

Yours faithfally, 
t | (Sd) Burzoz R. BOMANJI, 


Bombay 14th September, 1910. 
BuURJOR R., Bomanst, EsQ. 
Sir, 
Bhagwandas Parashram v. Yourself. 
We have communicated the contents of your letter 
of the 12th instant to-our clients, 


Our clients state they have placed all true facts 
before us and have also placed the correspondence 
that has passed between you and them as well 
as their former Attorneys’ letter to you of the 
lst ultimo and your reply thereto of the same 
idem. Ifyou, however, maintain that our clients 
have not placed all trae facts before us, will you 
please state what the true facts are as alleged 
by you? ° 

Our clients state that our letter of the 9th 
instant had been addressed to you in respect of 
the linseed transactions only but we find from 
the letters addressed by you to them that you 
have entered into transactions of purchase of cotton 
for March next delivery and that at the time 
these transactions were entered into, you had agreed 
to deposit with them margin-money and had agreed 
to deposit further margin-money if the accounts 
deposited by you from time to time proved in- 
sufficient to cover the differences. That as to cotton 
transactions you authorised them to enter into 
transactions for sale of cotton for March delivery 
against the cotton purchased and that by reason 
of the counter-contracts cotton transactions 
resulted in profits payable to you in March next 
but ab your request our clients have after deduct- 
ing discount, brokerage and commission there- 
out credited to your account, the balance of 
Rs. 5,804-2-3 and sent you an acknowledgment 
through broker Makanji and retained the amount 
with themselves with your consent as further 
margin on account of linseed transactions. 

That when the market for linseed went up beyond 
the limits of the deposit, our clients asked for further 
deposit and you from time to time promised to pay 
the same but you did not do so except as to the 
aforesaid sum of Rs. 5,804-2-3 which you caused to 
be credited as aforesaid and our clients state that 
since you received our letter of the 9th instant you 
had an interview with our clients when you informed 
them that you would not deposit any margin nor 
give any definite reply till due date of delivery and 
since our letter under reply our clients state that 
the market has gone up still further with the result 
that to cover them a further margin of one lakh has 
to be deposited by you with them under the arrange- 
ment and that they cannot wait further, 
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“We are, therefore, instructed to give you this 
notice that unless within 24 hours from the receipt 
hereof by you, you deposit a further sum of ropees 
one lakh, pr comply with the requisitions contained 
inour said letter of the 9th instant, our’ clients 
reserve their right to proceed in manner intimated 
by our said letter, 

Yours truly, 
(Sd) BICKNELL MERWANJI AND ROMER, 


Bombay, 28th September 1910. 
Mussrs. BICKNELL MERWANJI AND ROMER, 
Solicitors, Bombay. 
Re Bhagwandas Parashram. 
DEAR Sirs, 

In reply to your letter of the 14th instant, I beg to 
state that Iam sorry thatI conld not reply to your 
letter earlier than now. 

* Will you let me know to what letter you refer in 
para. No. 2 of your letter? 

After knowing that I shall bein a position to give 
a detailed reply to your letter. 

Yours truly, 
(Sda.) Bursors R, Bomanst. 





Bombay, 29th September 1910. 
Boursorst R. DUBASH, Esq. 
SIR, 

Referring to previous correspondence addressed by 
us to you on behalf of our clients Messrs. Bhugwan- 
das Parashram, we are instructed by our clients to 
remind you that the last day for giving delivery of 
of linseed under the contract entered into by our 
clients as your pakki adat agents on your behalf is the 
30th instant, but that you have not yeb made an 
arrangement for giving delivery of the said goods. 
Our clients have purchased 300 tons for ready 
delivery on your account and risk and provision has to 
be made for 3700 tons more. 

We are, therefore, instructed by our clients to call 
upon you to provide for 3,700 tons of linseed to be 
given delivery of by the 30th instant within due time 
and to give notice that in default of your compliance 
with the aforesaid requisition, our clients will,as your 
pakki adat agents, take such steps towards the 
fulfilment of the contract as they may think proper 
according to the market rate of that day. 


Yours truly, 
(Sda.) BICKNELL MERWANJI AND ROMER. 


Bombay, 1st October 1910. 
Bursor R. BOoMoNJI, Esq. 
DEAR SIR, 

In continuation of our previous correspondence, we 
are instructed by our clients Messrs. Bhugwandas 
Parashram to inform you that the contracts for 4,000 
tons deliverable on your behalf yesterday were dealt 
with by our clients as follows:— 

By purchase of 300 tons at Rs. 13-15-0 as intimated 
in our letter of the 29th ultimo and 350 tons at 
Rs. 18-8-0, 2575 tons at Rs 13-9-3, 700 tons at 
Rs, 13-9-0 and 75 tons at Rs. 18-8-104 per cwb. 

The account of the amount payable by you will be 
made up and forwarded to you in due course, 

Yours truly, 
(Sd.) BICKNELL MERWANJI AND ROMER. 


On the 30th of September, an interview 
took place at defendant's house between 
Hargopal and a member of the plaintiff’s firm 
and defendant and a friend in the presence of 

-a concealed short-hand writer. From the 
report of the conversation on that occasion 
which has been proved, it appears that the 
plaintiffs admitted that the purchase of 300 
tons ready, (which defendant denied he had 
authorised), was done for the purpose of the 
Court’s proceedings. Turning now to the 
surrounding circumstances proved on behalf 
of the plaintiffs, we find that on the occasion 
of each contract for sale of linseed by the 
defendant, they employed brokers to make 
small contracts (thirty-nine in all) with 
various Marwari firms for the sale of 
linseed aggregating that sold by the defend- 
ant. In each case the contract was in the 
same form, of which one of the conditions 
was ‘notto be delivered to Messrs. N. R. & 
Co.’ N. R. & Co. means Narrondas Rajaram 
& Co. Itis explained by one of the partners 
in this firm that they always insist on 
delivery of produce contracted for, being 
large exporters—and, that is, why the Mar- 
waris boycott them in contracts of the class 
under consideration. 


The plaintiffs produce entries in their 
books to show that they have paid to the 
various Marwaris, with whom the contracts 
for the sale of linseed by which they covered 
themselves were made, the differences due on 
3,700 tons, but the 300 tons was the only 
linseed actually delivered. Of these two 
main facts appearing in the plaintifi’s evi- 
dence, the clause in the contracts relating to 
Narrondas Rajaram & Co. is in favonr of 
the defendant’s contention. The learned 
Judge says that the contracts both selling 
and buying are made in the firat instance as 
between the pakka adatia and his client and 
that, therefore, the plaintiffs in form were 
the purchasers from the defendant of the 
whole 4,000 tons and in form ib was the 
plaintiffs who sold to the thirty-nine buyers 
under the covering contracts that am uit of 
linseed. According to the decision in Bhag. 
wandas v. Kanji (1), which has been taken, 
in both Courts, as correctly stating the 
customary incidents of the business of a 
pakka adatia, the contracts of the plaintiffs 


(1) 7 Bom. D. R. 611; 30 B. 205. 
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with both seller and buyers must be regarded 
as being not only in form but also in substance 
independent contracts, for the pakka adatia 
may at any time decide to set off one set of 
contracts, not against those which may have 
been their occasion and cause, but against 
some other contracts altogether. The selling 
client can never claim as of right the benefit 
of any covering contracts entered into on 
the same day as his sales but is always bound 
to be content with the personal guaranteeofthe 
adatia, If then he can never claim advantage 
from any simultaneous contracts involving 
to another constituent of the adatia the 
reverse of his own operations, how can it in 
fairness be said that if he seeks to establish 
an intention to gamble, the existence of 
corresponding buyers on the other side of the 
adatia must always leave uncertain the issue 
as to the real common intention of the parties 
to his contract? There are in fact no parties 
to the selling contract but the elient and his 
adatia who isthe buyer. The adatia is not 
the disinterested broker. He is a party to 
the contract whose intention may well be 
- known at the time of its inception. The 
learned Judge says that had this been a 
transaction between the defendant and the 
plaintiffs’ firm themselves, he should, in view 
of the evidence of the purchase of 300 tons 
of ready linseed bought ‘for the Court’s 
proceedings’ and the virtual certainty that 
the plaintiffs knew exactly what the defend- 
ant had in view, have been disposed to hold 
that neither plaintiffs nor defendant at any 
time had the intention of either giving or 
taking delivery; but considering they immed- 
diately passed all the contracts on to numer- 
ous other purchasers, there was no room left 
for such a conclusion. But if, as we think 
it must be assnmed, there was no privity 
between the defendant and the thirty-nine 
buyers, their existence is only relevant if it 
affords an indication of the intention of the 
plaintiffs at the time of the defendant’s con- 
tracts. But the condition in thirty-nine con- 
tracts, barring delivery to Narrondas Rajaram 
&Co., is, we think, indication of intention that 
delivery should not be called for. If this is 
the correct inference, the payments to the 
thirty-nine buyers, assuming them to have 
been seriously made, must be attributed to 
that form of sporting honour which leads 
Marwaris to pay up their gambling differ- 
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ences so long as they have money to do so 
We are of opinion that the sub-contracts 
considering their conditions are not sufficient 
indication of an intention on the part of the 
plaintiffs to call for delivery from the defend- 
ant while all theother circumstances which 
have been alluded to point to the conclusion 
that the common understanding was as 
deposed to by the defendant that he and tha 
plaintiff should deal in differences and settle 
in that way. 

We reverse the decree of the lower 
Court and dismiss the suit and the counter- 
claim with costs. 

i Decree reversed. | 

Attorneys for the Appellants: Messrs. Mulla 
and Mulla. 

Attorneys for the Respondents: 
Tyabji Dahyabhai & Oo. 


Messrs. 


pani 


MADRAS HIGH COURT.. 
Szoonp OlvIL APPEAL No. 214 or 1912. 
March 12, 1913. 
Present:—Sir Ralph Benson, Kr., Judge, 
and Mr. Justice Sundara Aiyar. 
IMANDI APPALASWAMI AND ANOTHER 
— DEFENDANTS ——ÀPPELLANTS 
ı versus 
Tas RAJAH or VIZIANAGARAM— 


PLAINTIPE — RESPONDENT, 

Madras Estates Land Act (Mad. Act I of 1908), s. 3 
(11)—Rent—Actual use for agricultural purposes— 
Right to use. Š 

The definition of rent in section 3 (11) of the 
Madras Estates Land Act does not require that the 
raiyat in possession should actually use the land for the 
purpose of agriculture. He is liable to pay so long 
as his right to use the land for agricultural purposes 
subsists and what he is bound to pay is rent. 


Second appeal from the decree of the Dis- 
trict Court of Vizagapatam, in A. S. No. 313 
of 1910, preferred against of that the Deputy 
Collector, Vizianagaram, in Suit No. 87 of 
1909. i 

Mr. V. Ramesam, for the Appellants. 

Mr. S. Srinivasa Atyangar, for the Respond- 
ent. 

JUDGMENT.—The argument urged ia 
second appeal is that as the defendant has 
not been using the land in question for 9 
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long time for agricultural purposes and as he 
constructed buildings on it long ago, the 
suit cannot be regarded as one for rent 
as defined in section 3 clause 11 of the 
Hstates Land Act. The definition given 
in that clause is “whatever ia lawfully pay- 
able in money or in kind to a landholder for 
the use or occupation of land in.his estate 
for the purpose of agriculture.’ In our 
opinion, the definition does not require that 
the rayat in possession should actually use the 
land for the purpose of agricaltare. Supposing 
he does not use the land at all for any pur- 


-poseor uses it for someother purpose, he isstill 


liable to pay s? long as his right to use it for 
agricultural purposes subsists- and that what 
he is bound to pay is rent. We may add that 
this point does not seem to have been really 
raised in the lower Court. We dismiss the 
second appeal with costs. . 

Appeai dismissed. 


PUNJAB CHIEF COURT. 
Srconp Civiu Arrear No. 803 or 1911. 
June 26, 1913. 
Present: —Mr. Justice Agnew and Mr. Justice 
Shadi Lal. 
SURAIN SINGH—Derenpant—AppPELLANT 
VErsUs 
JAWAHIR SINGH AND otaers—PLAtnrirrs, 


ATTARA— Derenpant— RESPONDENTS, 

Oustom—Adoption—Randhawa Jats of Jullundur 
District—Burden of proving validity of adoption of 
daughter's son—Ancestral and non-ancestral property — 
Acquiescence, whether cultivating or etchanging ancestral 
tand amounts to. 

The burden of proving that by custom among 
agricultural tribes of the Punjab the adoption of a 
daughter’s or niece’s son is validis on the person assert- 
ing such a custom. < ; 

Ralla v. Budha, 50 P. R. 1893 (F. B.), followed. 

Uttam Singh v. Kesra Singh, 159 P. R. 1890, dis- 
sented from, | 

Among Randhawa Jats of the Jullundur District, 
the son of a daughter or niece cannot be validly 
adopted. 

Among the agricultural tribes of the Punjab, col- 
laterals have no locus standi to contest the validity of 
an adoption or alienation so far as non-ancestral im- 
moveable property is concerned. 

Mistri Hari Singh v. Musammat Bholi, 13 Ind. Cas. 
719; 62 P. R. 1912; 64 P. W. B. 1912; 119 P. L. R. 
1912, followed. 

Where an adoption is found invalid by custom;sthe 
collaterals can only recover the ancestral immoveable 
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property, if the adoptee has‘ succeeded to both 
ancestral and non-ancestral properties. 

The mere fact of cultivating a portion of the 
ancestral land under the adopted son or exchanging 
it does nob amount to acquiescence on the part of a 
collateral. 


Second appeal from the décree of the 
Divisional Judge, Jullundur Division, dated 
the 17th May 1911, varying that of the 
Subordinate Judge, lst class, Jullundar, dated 
the 23rd December 1910, decreeing plaintiffs’ 
claim for the ancestral property. 

Rai Bahadur Pandit Sheo Narain, for 
the Appellant. 

Messrs. Nand Lal and Lakhshmi Narain, 
for the Respondents. 


JUDGMENT.—The following pedigreg- 
table will be of use:— 
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The parties are Randhawa Jats in the 
Jullandur District and the suit is for posses. 
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sion of 118 kanals 17 marlas of land, now in 
the possession of Surain Singh. The latter 
claims to be the adopted son of Nand Singh 
and is either the son of the latter’s daughter 
or of his brother’s daughter. On 18th 
January 1908, Nand Singh executed:— 

(1) A deed of gift of his property partly 
ancestral and partly self-acquired; 

(2) A deed of adoption, bothin favour of 
Surain Singh. 

In so far as the property in suit was the 
self-acyuired property of Nand Singh, it is 
now settled law that the collaterals such’ as 

_ plaintiffs have no locus standi to contest au 
alienation to an adopted son—Misiri Hari 
Singh v. Musammat Bholt (1). The points 
for decision in this appeal are:— 

(1) Whether the adoption of Surain Singh, 
a son of the adoptive father’s daughter or 
niece, by Nand Singh was valid by custom 
governing the parties? 

(2) Whether any of the plaintiffs have 
acquiesced in the alienation? 


As regards the first point, only one case has 
been proved in which, among members of 
this tribe, an adoption of a daughter's son 
was upheld. That was the case referred to 
in the judgment of the lower Appellate Court 
and is reported as Uttam Singh v. Kesra Singh 
(2). The ruling in question was passed 
before the Full Bench decision in Ralla 
v. Budha. (8), in which it was held that 
the burden of proving the validity of such an 
adoption, is on the person asserting the adop- 
tion, in this case the first defendant. There 
is no sufficient or satisfactory proof of any 
eustom under which such an adoption can be 
held to be valid and, even in the case of the 


judicial instance cited, had the burden of. 


proof been placed, as it should have been 
under the subsequent Full Bench decision, 
‘the result might have been different. Coun. 
sel for the first defendant asks for a remand 
to inquire further into the custom governing 
the right to adopt among these Jats, but as 
the question was clearly in iesue and there is 
no reason to suppose that further evidence 
of value would be forthcoming on the point, 
-we decline to order a remand and agree with 
the finding of the lower Courts. 


(1) 13 Ind. Oas. 719; 62 P. R. 1912; 64 P. W. R. 
1912; 119 P. L. B. 1912. 

(2) 159 P. R. 1890. 

(3) 50 P. R. 1893 (P. B.). 
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On the point of acquiescence by Gaurdit 
Singh and Jawahir Singh plaintiffs, we find 
that Nand Singh died on Znd May 1910. 
Previous to this on 14th August 1909, Gurdit 
Singh had exchanged 7 kanals of land with 
the adoptee Surain Singh. 

Again as regards Jawahir Singh, plaintiff, 
the jamabandt of 1907-08 and the khasra 
girdawart of 1908-09, shew that Jawahir 
Singh cultivated a small portion ef the land, 
about 11 kanals, under the adopted son. It 
should be explained that Nand Singh at first 
adopted Lachman Singh who died and after- 
wards the latter’s brother Surain Singh, de- 
fendant No. 1. Ibis under the-ownership of 
Lachman Singh that the cultivation is shewn 
though in the khusra girdawart of 1908-09, - 
we find mention of the fact that Lachman 
Singh was dead and that a gift had been made 
to Sarain Singh. i 

Counsel argues that such people as Gurdit 
Singh and Jawahir Singh knew very well 
which fields were ancestral lands of Nand 
Singh and which were his self-acquired pro- 
perty, but we see no force io the argument. 
As pointed out by the Divisional Judge, the 
services of the Kanungo, who may fairly be 
regarded as an expert in tracing lands through 
the Settlement Records, had to be called 
in order to decide which fields were an- 
cestral property and whichself-acquired. We, 
therefore, agree with the learned Divisional 
Judge that there is no proof that in the case 
of either Gurdit Singh or Jawahir Singh 
these men knew that they were cultivating 
aucestral land under the adopted son of 
Nand Singh in the one case or exchanging 
such land in the other. And even had the 
land so exchanged or cultivated been 
proved to be out of the’ ancestral portion, 
we should have found difficulty in holding 
that that fact alone was sufficient to establish 
the fact of acquiescence in the adoption by 
Gurdit Singh or by Jawahir Singh. The sites 
of the houses were admitted to be part of the 
ancestral estate in the lower Appellate Court 
and as to the houses themselves, the plaintiffs, 
on whom the burden of proof lay, have not 
proved that they were ancestral. For these 
reasons, we dismiss the appeal with costs. 

Appeal dismissed. 


. 


Vol. XX] 


INDIAN OASES. 


841 


DHUNMAN PANDAY V, NEWAS PROSHAD SINGH BAHADUR, 


CALCUTTA HIGH COURT. 
Ssconp Orv, Appeat No. 3030 og 1910. 
June 27, 1913, 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 
DHUNMUN PANDAY AND OTHERS — 
Daren pants — APPELLANTS 

ji versus 
Moharaj Kumar Sir NEWAS PROSHAD 
SINGH BAHADUR—P iaintiveF— 


RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 105, proceed- 
ing under s. 106—Landlord and Tenant ~Settlement of 
fair rent on ewcess land—Jurisdiction of Revenue Officer 
and Special Judge on appeal. 

A Settlement Officer had jurisdiction to settle fair 
rents and the Special Judge on appeal had jurisdic- 
tion to direct settlement of fair rent on excess lands 
in a proceeding under section 105 of the Bengal 
Tenanoy Act even before its amendment by Act ITI 
B. ©. of 1898. 

The words “in respect of the land held by the 
tenants” in the section are wide enough to include 
excess lands held by the tenant. 

Assuming that the case does not come properly 
under section 105 but thatit comes under section 106, 
the Revenue Officer and the Special Judge on appeal 
have jurisdiction to assess rent on the excess land al- 
though the proceedings might have been headed as 
being one under section 105. 

Pirthi Chand Lal Chowdhury v. Basarat Ali, 3 Ind. 
Cas. 449; 37 C. 80 at p. 41; 10 C. L. J. 843; 18 C.W.N. 
1149, relied upon. 


Appeal from the decree of the District 
Judge ‘of Shahabad, dated May 28, 1910, 
affirming that of the Sub-Judge of that Dis- 
trict, dated October 9, 1909. 

Babus Mohendra Nath Roy and Munmatha 
Nath Roy, for the Appellants. 

. Babas Provash Chandra Mitra and Susil 

Madhab Mallik, for the Respondent. 


JUDGMENT.—This appeal arises out of a 
suit for rent. The rent claimed is at the rate 
of Rs. 274 and odd, that being the rent settled 
in the year 1904 by the direction of the 
Special Judge on appeal, in a procaeding under 
sestion 105 of the Bengal Tenancy Act. The 
amount thus fixed, included Rs. 35 and odd, 
the rent assessed on the excess lands. Tt 
appears that the defendants brought a suit 
for a declaration that the Special Judge had 
no power to direct assessment of additional 
rent for the excəss lands in a proceeding 
undar saction 105, Chapter X, of the Bengal 
Tenancy Act, as it stood after the amendment 
in 1899. That cise cama up in second appaal 
to this Court and it was held by Mr. Justice 
Orada that the Special Judge had jurisdic- 


tion to do so. On appeal under the 
Letters Patent, however, it was held that 
the suit could not be maintained having re- 
gard to the provisions of section 109 of the 
Bengal Tenancy Act, because it wasasnit con- 
cerning a matter which had been the subject 
of an application made and proceedings taken 
under section 105 of that Act: andthe learned 
Judges observed:— ‘How far it may be open 
to the present appellant in some ulterior pro- 
ceeding to raise the objections that have been 
urged in this suit in a matter which it is pre- 
mature for us to discuss or decide at this 
stage.” The Courts below have in the present 
case given a decree to the plaintiff at the rate 
of Rs. 274 and odd relying on the said decision 
of the Special Judge and the defendants have 
appealed to this Court. 


The only question that we have to decide in 
this appeal is whether the Settlement Officer 
had jurisdiction to settle fair rents and whether 
the Special Judge had jurisdiction to direct 
settlement of fair rent on excess landsin a 
proceeding under section 105 of the Bengal 
Tenancy Act as it stood in 1904, Now, seo- 
tion 105 clause (1) provides:—‘When either 
the landlord or the tenant applies for a settle- 
ment of rent, the Revenue Officer shall settle 
a fair and equitable rent in respect of the land 
held by the tenant.” The words “in respect 
of the land held by the tenant” are wide enough 
to include excess lands held by the tenant. 
Under section 102, the Revenue Officer may be 
required to record,’ among other particulars, 
the situalion, quantity, and one or more ` 
of the boundaries of the land held by each 
tenant or occupier: and the record of rights 
ordinarily inclade the excess lands as well 
aud we do not see any reason to hold that the 
Revenue Officer, when asked to settle the rent, 
bas the power to settie only the rent of the 
land originally let ont to the tenant 
and not of any excess lands which may 
have been found in his possession. Sec- 
tion 52 clause (5) says: — “When in a 
suit under this section, the landlord or 
tenant is unable to indicate any particular land 
as held in excess, the rent to be added on 
account of the excess area may be calculated 
at the average rate of rent paid on all the 
Jands of the holding exclusive of such excess 
area;” and section 105 clause (4) provides:— 
“In settling rents under this section, the 
Revenue Officer shall have regard to the rules 
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laid down in this Act for the guidance of the 
Civil Court in increasing or reducing rents, 
as the case may be.” It is difficult, there- 
fore, to see how the Revenue Officer cau, in 
a case coming under section 52 where the 
landlord is unable to indicate any parti- 
cular land as held in excess, determine the 


land originally let out to the tenant or settle ` 


the rent thereof leaving the rent of the 
excess area unassessed. It was contended 
that section 104, clause 1(2) of the Act, before 
its amendment by Act ILI (B. C.) of 1898, 
expressly provided for settlement of rent on 
excess lands and the omission of that clause 
from section 105 sub section (1) of the 
amending Act shows that the power to settle 
rent on excess lands has been taken away 
hy the amending Act. No doubt, the power 
of the Revenue Officer on his own motion to 
settle rent under section 104 (1) and (2) 
hag been taken away by the amending Act: 
but in so far as the Revenue Officer was 
empowered to settle rent on excess lands under 
section 104, clanse(2), we think that that power 
has not been taken away by the provisions 
of section 105 clause (1) sub-section (1) of 
section 104 of the Act before its amendment 
provided: — When it does not appear that the 
tenant is holding land in excess of, or less 
than, that for which he is paying rent and 
neither the landlord nor the tenant applies 
fora settlement of rent, the Officer shall 
record the rent payable by the tenant and 
the land in respect of which the rent is 
payable:”, and sub-section (2) laid down: — 
“When it appears that a tenant is holding 
land in excess of, or less than, that for which 
he is paying rentor either the landlord or 
the tenant applies for a settlement of rent or 
in apy case under section 101 sub-section (2) 


clause (4), the officer shall settle a fair and. 


equitable rent in respect of the land held by 
the tenant.’’ It appears, therefore, that 
section 105 clause (1) consolidates the pro- 
visions contained in sub-sections (1) and (2) 
of.the Act as it stood before the amendment 
only with the modification pointed out. 
words “in respect of the land held by the 
tenant” include a case, ia which there is no 
excess land, that is, a case under section 104 
sub-section (1), as well asa case in which 
there is excess land, that is, a case under 
section 104 sub-section (2) and it is to be 
noticed that section 105 (1) uses the very 
game words, namely, that the Revenue Officer 


The - 


shall settle a fair and equitable rent in res- 
pect of the land held by the tenant as were 
used in section 104 (2). We are, accordingly, 
of opinion that the omission of the express 
provisions contained in sub-section (2) of 
section 104 of the old Act has not taken 
away the power of the Revenue Officer to 
settle rent on excess lands. In the case of 
Rameswar Singh v. Bhubaneshwar Jha (1), 
in considering the question whether a second 
appeal Jay to this Court, it was observed by ` 
the learned Judges that “the operation of 
section 105, sub-section (1) cannot be limited 
to variation of rents on the grounds specified 
in section 30, but necessarily includes varia. 
tions contemplated by section 52” and that, 
“notwithstanding that section 104 has been 
repealed, section 113 indicates that the 
Revenue Officer has, ander section 105 sub- 
section (1), power to increase rent on the 
ground of excess area or to decrease the rent 
ofa holding, if it be found to contain less 
land than that for which the landlord was 
settling rent.” In another case, however, 
Lakht Narain Sarongi v. Sri Ram Ohandra 
Bhunya (2), where a second appeal was pre- 
ferred in a proceeding under section 105 for 
settlement of fair and equitable rent on excess 
land, and a preliminary objection was taken 
on behalf of the landlord appellant that the 
appeal was entirely incompetent, it was held 
that, although the proceedings had been 
nominally described as framed under sec- 
tion 105, questions had been raised and 
decided which appropriately fell within the 
purview of section 106. It seems that 
according to the view taken in that case, 
settlement of rent on excess land does not 
cume within the purview of section 105. 
But even assuming that it does not come 
under section 105 but that it comes under 
section 106, it cannot be said that the Reve- 
nue Officer had no jurisdiction to go into the 
question. As pointed ont in Pirthi Chand Lal 
Chowdhury v. Basarat Ali (3):—‘It is quite 
possible that the same officer having to deal 
with proceedings under section 105 and suits 
under section 106, matters coming under 
either section are indiscriminately dealt with 
in the same proceeding, even if itis headed 


(1) 38 O. 87; 4 C. L. J. 188, 

(2) 11 Ind. Cas. 212; 150. W. N. 921; 14 0, L. J. 
146, 

(3) 3 Ind. Cas. 449; 10 C. Ly. J. 343; 87 C. 30; 13 Q. 
W. N. 1149. 
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as one under section 105, and that this 
practice has prevailed for a series of years.” 
Assuming, therefore, thab the case did not 
come properly under section 105, the Reve- 
nue Officer and, therefore, the Special Judge 
on appeal had jurisdiction to assess rent on 
the excess lands, although the proceedings 
might have been headed as being one under 
section 105. In this view, the appeal fails 
and must be dismissed with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Ssconp Crvit Apegat No. 429 or 1911. 
November 28, 1912. 
Present:—Sir Ralph Benson, Kr., Judge, 
and Mr. Justice Sundara Aiyar. 
SITAMRAJU RAMABRAHMAM—. 
APPELLANT 
versus 


M. LAKSAMANNA— RESPONDENT. 

Landlord and tenant—Occupancy right—Inam—Pre- 
sumption of not owning kudivaram— Question of jact— 
Proof of occupancy right—Twenty-five years possession, 

The question whether the defendant has an occu- 
pancy right is one of fact, 

Twenty-five years’ possession would not by itself 
confer occupancy rights but it is good evidence of 
such right. 

In the case of Inam land, the presumption is that 
the Kudivaram was not vested in the inamdar. 


Second appeal from the decree of the Dis- 
trict Court of Kistna in A. S. No. 199 of 1909, 
presented against that of the Court of 
the District Munsif of Gudivada in O. S. 
No. 2 of 1208. 

Mr. P. Nagabhushanam, for the Appellant. 

Mr. V. Ramadoss, for the Respondent. 

JUDGMENT.—The question whether the 
defendant has occupancy right is one of fact. 
The Jadge is not right in saying that 25 years’ 
possession would by itself confer occupancy 
right on the defendant but it is good evidence 
of such right. Possibly this was all that 
the Judge meant. The land being an Inam, 
the presumption also is that the kudivaram 
was not vested in the plaintiff. The defend- 
ant’s written statement cannot be said 
to contain any admission that his claim of 
occupancy right was only under an express 
grant. We must accept the Judge’s finding 
and dismiss the second appeal 

Appeul dismissed, 
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PUNJAB CHIEF COURT. 
Szconp Qiyin Appear No. 1973 or 1912. 
May 5, 1913. 

Present:—Mr. Justice Shah Din. 
FAZL DIN— PLAINTIFE -— APPELLANT 
LeETSUS 
LAL SINGH AND O1HERS— DEPENDANTS — 


RESPONDENTS. 

Pre-emption—Effect of fictitious re-sale or gift by 
vendee to another person with equal or superior right. 

A fictitious re-sale or a gift by the vendee to 
another person with superior or equal right cannot 
defeat the pre-emptor’s claim. The alienee in such 
a cage stands in the shoes of the vendee, specially 
when there is no proof that the alienee ever asserted 
his own right. 

Amir Ullah Shah v. Tabe Hussain, 138 P. R. 1884, 
Mahtab-ud-Din v. Karm Ilahi, 13 P. R. 1898 and 
Sundar Singh v. Saijan Singh, 10 Ind. Cas. 367; 53 P. 
R. 1911; 166 P. W, R. 1911; 164 P., L. R. 1911, distin- 
guished. 

Second appeal from the deoree of the Divi- 
sional Judge, Amritsar, dated the [9th 
August 1912, reversing that of the Munsif, 
Ist Class, Amritsar, dated the 24th June 
1912, decreeing the claim. 

Mr. N. O. Mehra, for the Appellant, 

Mr. Badr-ut-Din Qureshi, for the Respond- 


ents. 


JUDGMENT.—T be facts are fuliy given 
in the judgment of the District Judge. The 
second vendee Dyal Singh, to whom Lal 
Singh, the first vendee, had re-sold the land 
in dispute is father of Lal Singh and prime 
facie the re-sale in question was, as held by 
the Munsiff, fictitious. There is no evidence 
on the record to show that after the original 
sale in favour of Lal Singh, his father Dyal 
Singh asserted his right of pre-emption in 
respect of the property in suit, and that it 
was in recognition of his right of pre-emption, 
that Lal Singh re-sold the property to him. 
The re-sale to Dyal Singh, therefore, does not 
confer upon him a better title to tha proper- 
ty than Lal Singh himself had and the pre- 
emptor’s suit must succeed as against both 
Lal Singh and Dyal Singh. The decision of 
this Court in Sundar Singh v. Sajjan Singh 
(1) has no bearing upon the casa. 

The District Jadge has wholly misunder- 
stood the law applicable to cases of this kind 
when he says in effect “that the question of 
the nature of the re-sale is immaterial for 
when the vendor and the vendee emphatically 


(1) 10 Ind. Oas. 367; 53 P. R. 1911; 166 P. W. R. 
1911; 164 P. L. R. 1911. 
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say that there was a real sale it is useless not 
to believe them, though if might be a mere 
gift and not asale, because Tara Ohand v. 
Baldeo (2) holds that it is open to the 
vendee to defend the claim of pre-emption by 
all lawful means.” If the alleged re-sale in 
the present case is to be treated as a “mere 


gift” by Lal Singh to Dyal Singh (and Counsel’ 


for the respondent before me says that it 

_may well be so treated), then it is clear that, 
for the purposes of the present suit, 
Singh stands in the shoes of Lal Singh, and 
the alleged re-sale cannot defeat the plaintiff's 
claim, even though Dyal Singh may have 
equal rights of pre-emption with the plaintiff 
The principles laid down in Amir Ullah Shah 
v. Tabe Hussain (8) and Mehiab-ud-Din v. 
Karam Ilahi (4) do not govern a case of the 
present description. 


I accept this appeal, and setting aside the’ 


decree of the District Judge, I restore that of 
the Munsif with costs throughout. 


Appeal accepted. 


(2) 117 P. R. 1890. 
(3) 138 P. R. 1884. 
| (4) 73 P. R. 1898. . 


MADRAS HIGH COURT. 
Lerrers Parent APPRAL No. 67 or 1912. 
October 22, 1912. 
Present:—Mr. Justice Sundara Aiyar and 
. Mr. Justice Sadasiva Aiyar. 
MOTHEY ATCHEYYA GARU AND OTHERS 
— DEFENDANTS — APPELLANTS 
Versus 
VENNAVALLI SESHAGIRI RAO— 


PoalstirfF— RESPONDENT. 
Agent—Liability to sue or be sued. 
Where a sale was made to the defendant’s father. 
on behalf of a Committee: 
Held, that the defendant was only an agent of the 
Committee and, therefore, he would have no right to 
sue nor a liability to be sued on the sale. 


Appeal, under section 15 of the Letters 
Patent, against the order of the High 
Court in Civil Revision Petition No. 56 of 
1911, presented against the decree of the 
Court of the District Munsif of Hllore, in 
Small Cause Suit No. 576 of 1910. 

Mr. P. Nagabhushanam, for the Appel- 
lants, 
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Dyal. 


[1918 
ANDREW YOLE AND 00, V, ARDESHIR BOMANSI. 


Mr. 
ent. 

JUDGMENT. —Ezhibib A clearly shows 
that the sale was made to the defendant’s 
father on behalf of the Committee. He 
was, ‘therefore, only an agent of the Com- 
mittee and would have no right to enforce 
the provisions himself. Nor would any 
action lie against him on the document. 
We must, therefore, reverse the judgment 
of the learned Judge and the decree of 
the District Munsif and dismiss the suit 
with costs throughout. 


P. Narayanamurti, for the Respond- 


BOMBAY HIGH COURT. 
ORIGINAL O1vin Sort No. 1 or 1913. 
March 27, 1918. 
Present:—Mr. Justice Beaman. 
ANDREW YULE & Co.,—Purarntires 
versus 
ARDESHIR BOMANJI DUBASH— 


DEFENDANTS. 

Specific Relief Act (I of 1877), ss. 56, 857 —Bvidence Act 
(I of 1872), s.98—Contract Act (IX of 1872), s, 29—- 
Merchants Shipping Act(57 J 58 Vic. c. 60), s. 34—Hvery 
affirmative agreement implies negative agreement—In- 
junction—Impliednegative agreement, when to be enforced 
—Charter contract—Charter-party—Twelve Charter- 
parties for twelve voyages ~-Laying and cancelling dates 
left blank in all but the first Charter-party—Oharter con~ . 
tract, whether complete—-Mortgagee of chartered vessel— 
Anterior and posterior mortgagees, positions of —How-far 
anterior and posterior contracts binding on mortgagee - 
Estoppel—Notice,—Bona fide purchaser for value and 
without notice from mortgagee with notice, position of. 

Where an agreement contains no more than a, 
simple affirmative, it always must imply a negative 
agreement not “to do anything else at mes same time 
and place. 

A Charter contract is exactly the same as any other 
contract and its breach can always be compensated 
for in damages. 

Where there is coupled with an affirmative agree. 
ment todo a certain act, a negative implied agree- 
ment not to do a certain act, the performance of 
the latter will be restrained by injunction only where 
the particular act, not todo whichis held to have 
been implied, is in itself calculated to injure the party 
who was expecting to benefit by the affirmative 
agreement. 

A. chartered his steamer to B. for twelve voyages 
from Caleutta to Bombay to carry coal. There wasa 
substitution clause in the Charter-party under which 
A. had the privilege of substituting any other ship 
for the one chartered by him, provided that other 
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ship was of equal size, class, position, tonnage 

speed, eto. That is to say, A. did not expressly agree 
not to employ the Chartered ship on any voyage 
other than the voyages for which he had chartered her 
to B. After four voyages out of the twelve had been 
completed, A. broke off his contract but instead of 
employing the ship in the interest of a rival firm to 
carry coal against B, the first Charterer, sent her off 
to Genoa to carry hides, Upon this, B. sued A. praying 
that A. be restrained by injunction from employing 
the ship elsewhere before the twelve voyages from 
Caloutta to Bombay had been finished by B.: 

Heid, that the injunction prayed for could not be 
granted. -> 

A vessel was ohartered for twelve voyages and 
twelve Charter-parties were prepared. All Charter- 
were parties completed with this exception that the 
laying and cancelling dates were left blank in all 
except the first Charter-party: 

Held, that the contract was completed and that 
section 93 of the Evidence Act, read with section 29 
of the Contract Act, had no applicability toa case of 
this kind. 

The mortgagee of a chartered vessel is in rather a 
worse position if his mortgage is anterior than if it 
is posterior to the chartering of the vessel. Because, 
in the former case if after obtaining the mortgage 
he does not take possession of the vessel, the mort- 
gagor remains the ostensible owner and if ia that 
capacity the latter makes certain normal and ordinary 
contracts, not violating the terms of section 34 of the 
Merchants Shipping Act, those contracts will be bind- 
ing on the former on the principle of estoppel in pais. 
But where the mortgage is subsequent to the charter- 
ing, the mortgagee is liable to fulfil the contracts 
previously entered into by the owner upon the 
ground of express or constructive notice, inasmuch as 
he is bound to take due care and precaution in satisfy- 
ing himself before advancing his money upon the 
mortgage as to the already existing engagements of 
the vessel, 

In every case of a mortgage made after a Charter- 
party, if the Charter-party be of an usual and not an 
oppressive kind, the Courts would say that the 
mortgagee ought tohave known of it even if in 
fact he didnot. The Courts look to the nature of 
the Charter-party and if they consider it to be ofa 
kind likely to diminish materially the security of the 
mortgagee, they altogether ignore the fact of notice 
gnd refuse to enforce such Charter-parties by in- 
junction upon the simple ground that that would be 
unjust to the mortgagee. 

Ifa mortgagee with notice of the chartering sells 
the vessel toa bona fide purchaser for value and with- 
out notice, he transfers the vessel free of all contract 
obligations. Buta mortgagee who would afterwards 
be affected by prior contracts cannot get rid of them 
merely for the purpose of selling the ship and may 
be restrained by.an injunction from doing so. 


" Mr. Weldon (with him Mr. Davar), for the 
Plaintiffs, 


Mr. Setalvad, (with him Messrs. Raiikes 
and Jinnah), for Defendants Nos. 1 and 2. 


Mr, Strangman, Advocate-General, with 
him Mr. Taraporevala, for Defendant No. 3. 


Mr. Bahadurji, (with him Mr. Desai), fot 
Defendant No. 4. 

FACTS.—The following facts 
gathered from the judgment: 

Ghulam Hussain, Issaji, defendant No. 3, 
was the owner of the ship S. S. Gymerie, 
On 22nd November 1911, he agreed to 
Charter the’ship to Yule & Co., the plaintiffs, 
to carry coal from Caleutta to Bombay,” 
Under the agreement, the ship was to be at 
the dsiposal of the Charterer for twelve con- 
secutive voyages from Calcutta to Bombay, 
the first of such voyages to commence some 
where before the 2lst of December 1911. 
Pursuant to this agreement twelve Charter. 
parties were sent on the 15th of December, 
all duly signed by defendant No. 3, for com- 
pletion by the plaintiff-firm; and they were 
all then duly completed, with this exception 
that the laying and cancelling dates remained 
blank in all except the first Charter-party. 


Defendant No. 3, the owner of the steamer, 
did not expressly agree not to employ the 
Gymeric on any other voyage than the 
voyages mentioned in the Charter-party 
until those voyages had been finished, 
On the contrary, the last clause but two 
of the Charter-party contained a substi- 
tution clause to the following effect: 
“The owner has the privilege of substituting 
any other ship for the S S. Gymeric provided 
that other ship be of equal size, class, posi- 
tion, tonnage, speed, ete.” But the defendant 
No. 3 had no other ship of the class, size, 
carrying capacity and position of the Gymeric. 
On 6th December 1911, A. M. Jeevanji and 
Co., obtained a statutory mortgage of the 
ship from defendant No. 3. At that time, the 
mortgagor and the mortgagee were in very 
close terms of intimacy, were virtually occupy- 
ing the same business-rooms and daily and 
hourly comiog in contact with each other. Soon 
‘after, their relations became extremely em- 
bittered and the mortgagee could not be called 
the mortgagor’s friend bat at the time of 
the mortgage, the former was perfectly aware 
that the latter had chartered his vessel to the 
plaintiff-firm for a series of twelve congecu- 
tive voyages from Calcutta to Bombay. 


can be 


Ia 1912, the plaintiff-firm instituted a suit 
against A. M. Jeavanji and Oo, the mort- 
gagees, seeking an injunction that the latter as 
mortgagees of the steamer may be enjoined not 
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to interfere with it till the completion of the 
twelve voyages in accordance with the agree- 
ment of chartering made by defendant No. 3. 
But Davar, J., who heard that suit, dismissed 
it for the reason that the plaintiffs had no 
reasonable cause for apprehension and that 
the suit, therefore, was premature. 

Defendant No. 4, Darashaw Shroff, was a 
bosom friend of Ghulam Husain, defendant 
No. 3, and was acting hand in glove with him 
to get the ship out of the clutches of A. M, 
Jeevanji, the mortgagee, who, as stated above, 
was once an intimate friend of Ghulam 
Husain “but bad, subsequently, become his 
bitter enemy. Darashaw was in fact an 
agent and nominee of defendants Nos. 1 and 2 
and in October 1912 he was acting as much 
for defendant No. 3 as for defendants 
Nos. 1 and 2. 

On the 28th of October 1912, defendant 
"No. 4 obtained a transfer of A. M. Jeevanji’s 
mortgage and the consent-decree in the suit 
between A. M. Jeevanji and Oo., and Ghulam 
Hussain Essaji, fora sum of Rs. 2,15,000 
and immediately sold them to defendanta 
Nos. 1 and 2 for the like sum plus Rs. 5,000 
as a reward for his services in the matter. 
On the same day on which defendant No. 4 
purchased the mortgagee rights etc. from 
A. M. Jeevanji and Co., defendants Nos. 1 & 2 
bought the Gymeric from defendant No. 3, 
the owner, with the knowledge of Charter- 
parties, to enforce and protect which the 
plaintiffs had already brought an elaborate 
suit against A. M. Jeevanji and Co. 

By the time the ownership of the ship 
was transferred by defendant No. 3 to 
defendants Nos. 1 and 2, the plaintiffs 
had completed four voyages from Calcutta to 
Bombay. But thereafter defendant No. 3 
failed to carry out the conditions of the 
Charter-party and the owners, getting better 
terms for carrying hides to Genoa, sent the 
ship off to Genoa and refused to perform the 
Oharter-party with Yule and Co. Defendant 
No. 3 was almost an insolvent and there was 
no likelihood of the plaintiffs recovering from 
him their damages for his breach of contract. 
Therefore, they sued for specific performance 
of the contract, an injunction and damages, 
impleading the purchasers of the ship 
defendants Nos. 1 and 2, their agent Dara- 
shaw defendant No. 4, and Ghulam Hussain 
Issaji, defendant No. 3. 


. 


JUDGMENT.—Assuming the agreement of 


the 22nd November 1911, to Charter the S. S. 
Gymeric to the plaintiffs for twelve consecutive 
voyages, to be in all respecta good, there is 
still a question to be answered in limine, 
whether a Charter-party of such a character 
will support the injunction prayed for, ` 

If not, then it follows that the suit would 
immediately be restricted to an ordinary suit 
for damages against the defendant No. 38, 
Ghulam Hussain Issaji. Section 57 of the 
Specific Relief Act is, no doubt, intended to 
give legislative effect to a group of English 
cases, of which, in the domain of personal 
service, Lumley v. Wagner (1) is the best 
known, and in the domain of shipping law 
De Mattos v. Gibson (2) and Collins v. Lamport 
(3) are good examples. 

I have gone over all the authorities, to 
which my attention has been drawn, very 
carefully, and I doubt whether anyone of 
them has gone the length [am now asked to 
go. It is interesting to note, how in subse- 
quent decisions the cautiously worded and 
designedly very restricted judgment of Lord 
St. Leonards in Lumley v. Wagner (1) has at 
times been overstated, if not actually 
misrepresented. There the case was of the 
simplest. A singer agreed to sing for a 
certain ¢mpressatro, fora given time, and not to 
sing for any other impressario, during that 
period. Specific performance of the affirmative 
part of the agreement obviously could not be 
decreed, but Lord St, Leonards thought 
that he might safely give effect to the ex- 
pressed negative undertaking. He is careful 
to add that he would not have done so had 
it not been expressed, Upon this decision, 
followed cases which extended it to the length 
of taking in every case in which, while the 
Courts could not decree specific performance 
of the affirmative agreement, they tried to` 
bring about the same result indirectly by 
enforcing by injunction, what was taken to 
be animplied [not as in Lumley v. Wagner 
(1) an expressed] negative agreement. That 
is why “implied” is used in section 57. The 
section as a whole provides that where there 
is coupled with an affirmative agreement to 

(1) (1852) 1 De G. M. & G. 604; 21 L. J. Ch. 898; 
19 L. T. (o. s.) 264; 91 R. R. 193; 16 Jur. 871;42 Eng. 
Rep. 687. ‘ 

(2) (1858) 4 De. G. & J. 276; 28 L. J. Ch. 165; 5 
Jur. (x. s.) 847; 7 W. R, 100; 43 Eng. Rep. 108; 124 
B. R. 250. 

(3) (1864) 34 L. J. Oh, 196; 11 Jur. (N. s.) 1; 11 
L, T. 497; 13 W. R. 283. 
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do a certain act, a negative agreement, 
“express or implied, not to do a certain act, 
the Court is not precluded from enforcing 
the negative agreement by injunction, 
although it cannot enforce the affirmative 
agreement by way of specific performance. 
It might be thought a pity, in the interests 
. of a straightforward and intelligible adminis- 
tration of the law, to have engrafted an 
exception involving such nice distinc 
tions and difficult determinations, upon the 
salutary general rule laid down in section 
55. One obvious objection is that where au 
agreement contains no more than a simple 
affirmative, it always must imply a negative 
agreement not to do any thing else at the 
same time and place. This was pointed out 
by Lindley, L. J., in Whitwood Ohemical Oo. 
v. Hardman (4). So that in strict logic, 
every affirmative agreement ever yet made 
in the world, standing alone and unqualified, 
would seemingly fall within the scope of 
the section and give ground for an 
injunction restraining the party in breach 
from doing anything else, till he had perform- 
ed it. No one has supposed that the law 
was meant to be carried that length. But 
little help can be gained from the actual 
words of the section, when read with the 
illustrations, It is only too plain whence 
those illustrations are drawn, and that the 
words “not to do a certain act”, need to be 
much widened to meet all the cases contem- 
plated. A man, who engages himself to be 
the skilled manager of a certain business, 
may be held to have impliedly agreed 
not to be the skilled manager of any 
other business. But it could hardly be 
said that he had impliedly agreed not to do 
anything else at all, say, ship as a common 
‘seaman before the mast; yet in effect the 
latter is really as much implied as the former 
agreement if the Court is only looking at 
the enforcement of the affirmative agreement. 
And all the decisions which have given 
support.to the rule will be found, I think, 
on careful analysis to have that aim in view. 
Little practical difficulty is occasioned by 
cases‘of personal service; but that can hardly 
be said of the decisions upon shipping con- 
tracts. This is, no doubt, partly due to the 
special character always attaching to ships in 
the English law, and the resultant ambiguity 

(4) (1891) 2 Ch. 416; 60 L. J. Ch. 428; 64 L. T. 716; 
B9 W, R. 433. 


of thought and conception which seem often 
enough to obscure arguments about the legal 
obligations and true legal relations arising out 
of shipping contracts. 

It is safe to say that in dealing with con- 
tracts of personal service, the better opinion 
in the Eaglish Courts has always been against 
extending the decision in Lumley v. Wagner 
(1) one inch further than need be; and 
that in all cases in which a supposed negative 


‘contract, that is to say, an implied agreement 


not tn do a certain act, has been enforced by 
injunction, that has been done with a clear eye 
to a very plain principle. Ib is only where 
the particular act, not to do which is held 
to have been implied, is in itself calculated 
to injure the party who was expecting 
to benefib by the affirmative agreement, 
that its performance has been restrained 
by injuaction. A. having agreed to do 
a cartain thing for B., may be thought 
impliedly to have agreed not to do that 
very thing for O., a rival of B. The Court, 
in such circumstances,. might restrain him 
from doing for O. what he had promised 
to do for B., not, I apprehend, in reality 
to compel him to do it for B. but merely 
to prevent him thus doing B. still further 
harm by giving his skill to a rival. Bat 
nothing like the same simplicity and intel- 
ligibility runs through the decisions upon 
shipping contracts. If the judgment of 
Lord Chelmsford in De Mattos’ case (2) be 
analytically studied, it will be found, so 
far as ibs reasoning goes, to be founded 
on this proposition, that the charterer cf 
a ship has a special fancy for the ship 
he has chosen, and, therefore, no other ship 
will serve his purpose as well. That pro- 
position serves the learned Lord Chancellor 
wellas the ground-work of his reasoning. 
But it may be doubted whether tested 
by. actual experience it is trae. Except 
in the rare cases in which ships are chartered 
for passeuger and holiday trips, I doubt 
whether any merchant really cares a penny 
piece in what ship his goods are carried, 
provided that they are carried in some 
ship of equal capacity, class, position and 
speed, as the one named in the Charter- 
party. Bat were it true that shipper on 
a large scale had these curious sentimental 
preferences for particular ships, then certain. 
ly it might be said that a ship so chosen 
and promised became a chattel of peculiar 
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value in the eyes of the charterer, and 
the agreement of a kind whioh ought to 
be, if it could be, specifically enforced. 
Unfortunately, it cannot be specifically 
enforced owing, as the Courts have always 
thought, to the complexity of details, and 
the interfusion of elements of personal skill, 
always to be found in these bargains. No 
injunction was granted in De Mattos’ case 
(2), so that the judgment was really obiter ; 
but there can be no doubt that it was 
made the starting point of many decisions 
intended to give effect to the reasoning of 
that judgment. It is thus of importance 
to keep in mind what the Lord Chancellor 
had meant to be the reasoned ground of 
his conclusion, namely, that in chartering 
a particular slip, the charterer had picked 
“it out from all other available ships, had 
a special preference for it, and could not 
have contemplated the substitution of any 
other ship for it. This is perfectly plain 
from the language used throughout that 
part of the judgment. It is true that in 
later cases, professing to be based upon 
and to follow De Mattos v. Gibson (2), this 
narrow ground has either been much enlarged 
or wholly lost sight of. Such expressions, 
for example as that in the chartering of 
ships Courts are fave to face with a contract 
of such a special character that either party 
ought to be restrained by injunction from 
departing from the terms of the contract, 
plunge us at once intoa wider and much 
more confused sea of considerations which 
would, I think, be extremely difficult to 
classify and reduce to anything like a 
single intelligible principle. Adopting the 
test suggested in De Mattos’ case(2), however, 
what becomes of the reasonirg as soon 
as it appears from the Oharter party itself 
that the Charterer had no such special 
sentimental preference. In the last clause 
but two of this agreement of chartering 
will be found a substitution clause. The 
owner has the privilege of substituting any 
other ship for the S.S. Gymerie provided 
that other ship be of equal class, position, 
etc. Here then ib could not possibly be 
contended that Yule and Co., when they 
chartered the Gymeric, regarded her as a 
chattel of peculiar value, œ prize among 
ships, more to be desired than any other 
of her class, tonnage, speed, position, ete. 
J have not been able to verify this from 


the reports, but I apprehend that the 
Charter-parties in all the reported cases, 
such as De Mattos v. Giossn (2), The Heather 
Bell (5), The Celtic Ring (6), Oollins v. 
Lamport (3), Messager‘es Imperiales Co. v. 
Baines (7), Sevin v. Deslandes (8), were 
restricled to the particular ship in question, 
This must have been so in De Mattos’ case (2) 
and the Messageries case(7), from the language 
used by Lord Chelmsford in the former 
and the facts themselves of the latter. 
Here we have the language of a siatute 
to deal with, and we have a Charter-party, 
The statute allows (though it does” not 
compel) a Court to enforce by injunction 
a negative agreement express or implied 
not to do a certain act, although it cannot 
specifically enforce the affirmative agree- 
ment with which this happens to be coupled. 
Now had this Charter-party not contained 
the substitution clause I have mentioned, 
it might have been fairly argued, upon 
the authority of the English cases (though 
not perhaps consistently with rigorous logic), 
that the agreement to employ the Gymeric for 
twelve voyages between Calcutta and Bom- 
bay implied a promise on the part of 
her owners not to employ her in any 
other manner until those twelve voyages 
had been made. Had this been a contract 
of personal service instead of a shipping 
contract, the test of what negative agree- 
ment, if any, was implied, would have 
been whether the other employment 
contemplated was in itself a further wrong 
to the party seeking the useof the ship. 
But Icannot say that that test appears 
to have been applied decisively, if at all, 
in any of the shipping cases- I have 
studied. Suppose the owners of the Gymerte, 
instead of fulfilling their Charter-party 
with Yule & Co., had employed the ship 
in the interests of a rival firm in Calcutta 
to carry coal against the first Charterer, 
then the case would bave been clearly 
within the scope of the English decisions, 
and the intention of section 57. But if, 
merely because they were able to .get 

(5) (1901) P. 272; 70 L. J. P. 57; 49 W. R. 577; 84 
L.T. 794; 17 T. L. R. 541; 9 Asp. M. ©. 192. 

(6) (1894) P. 175; 63 L. J. Adm. 37; 6 R. 754; 70 
L. T. 562; 7 Asp. M. C. 440. 


(7) (1863) 7 L. T. 763; 11 W.R, 322; 1 Mar. L. O. 
285; 182 R. R. 821. 


(8) (1860) 30 L. J. Oh. 457; 7 Jur. (N. s.) 837; 9. 


W. R, 218. 
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better terms for carrying hides to Genoa 
they refused to perform their Oharter- 
< party with Yule and Co. and sent the 
ship off to Genoa, it might well be doubted 
whether this would really bring the matter 
as a whole within the reach of section 57. 
For in truth the position would be very 
like that suggested by Lord Lindley. If 
a man contracts to serve A, in a special 
capacity and afterwards refuses to do so, 
he may well be restrained from serving 
Z., a vival of A., in that capacity, but 
surely no Court would compel him to 
remain idle or carry out his contract with 
A, That difficulty would arise if the 
Charter-party contained no substitution 
clause. Where it does, how can it be said 
that the owner expressly agreed not to do 
certain act, that act being to employ the 
Gymeric on any other voyage than the 
voyages mentioned in the Charter-party, 
until those voyages had been finished P 
It is quite true that the substitution clause 
was infact a nullity, because the owner 
never had any other ship of the class, size, 
carrying capacity and position of the 
Gymeric, He had one small ship, but she 
would have been useless for the purpose 
‘of carrying out this Charter-party. That 
does not, in my opinion, affect in the least 
the legal effect of sucha clause, nor its 
_ logical effect upon the reasoning which 
was used in De Mattos’ case (2). Legally 
the effect is to allow the owner to send 
any ship similar to the Gymeric, in her 
place; and although he has no such ship, 
there is nothing to prevent him in turn 
chartering one to fulfil the plaintiff's 
Charter-party. To this plaintiff replies, “I 
am quite satisfied with that provided that 
my injunction be conditioned upon the 
owner forthe time being of the Gymeric 
complying with the substitution clause, and 
sending mesome other ship as good. I 
have no preference for the Gymeric—I am 
ready to take any other ship of similar 
class, ete.” But surely that admission 
deprives the plaintiff of making any use 
ofthe judgment in De Mottos’ case (2). 
Viewed in an ordinary light, not in the 
curiously special light in which English 
Courts always look at ships and shipping 
contracts, itis clear that a Charter con- 
tract is exactly the same as any other 
ntract, and that its breach could always 


be compensated for in damages. The 
reason why the Charterer requires specific 
performance (only obtainable indirectly by 
injunction against the owner for the time 
being) isthat by the time the contract 
is broken, the owner is in all probability 
insolvent. If, for example, the plaintiffs 
here could obtain their full measure of 
damages from defendant No. 3, they pro- 
bably would be content with that and 
would not care to have an injunction 
against the defendants Nos.1 and 2 as 
well. In all the English cases I have 
examined, with the single exception of 
Sevin v. Deslandes (8), the owner had 
parted with his ship, and the Charterer, 
as faras I can gather from the reports, 
would have had but a poor chance of 
recovering anything from him in damages. 
There might be exceptional cases in which 
the damages would be extremely difficult 
to estimate. Ordinarily this would not 
be so. But in this case, it certainly 
appears thatthe plaintiffs are not likely 
to be able to recover their damages from 
Ghulam Hussain Issaji. That is why 
they press for an injunction against the 


-purchasers, defendants Nos. 1 and 2. The 
effect of such an injunction might be to 


lay the ship up indefinitely, And many 
considerations would have to be very 
carefully weighed before the Court would 
be disposed to grant it. It has been said, 
in the broadest terms, that any person 
taking a chattel, with the knowledge that 
it has been made the subject of an 
agreement for use or employment in a 
special way, takes it subject to that agree- 
ment, so that mortgagees or purchasers of 
a ship under a Charter-party, must take 
her subject to that Charter-party. In 
principle, this is opposed to the general 
law expressed in the third resolution in 
Spencer’s case and I confess that I think 
that itis something largely expressed. 1 
should not perhaps in strictness have 
mentioned that point ab all, for it properly 
arises only in connection with the liability 
of the mortgagees or purchasers. I limit 
myself, to the narrowest ground, whether 
this agreement could be enforced, negatively, 
against the maker himself, supposing 
he had retained possession of the ship, 
by way of injunction? [ do not think’ 
that it could. I do not think that there 
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is a single English case which goes that 
length.: Ihave said that the best opinion 
later expressed in the English Courts has 
been against any extension whatever of the 
principle founded on Lumley v. Wagner (1). 
That is my own view. It follows, of course, 
that if the owner could not be restrained by 
injunction, as upon an agreement, express or 
implied, not to do a certain act, neither could 
his mortgagees nor purchasers. If I am 
right in this opinion, it narrows the inquiry 
in this case into the liability of the owner 
Ghulam Hussain Issaji to the Charterers for 
any damages sustained by them in conse- 
quence of the owner’s breach of contract in 
failing to carry out the conditions of the 
Charter-party. 

Subject to the conclusion I have arrived 
at, and have just stated upon the preliminary 
issue, I must now deal as briefly as possible 
with the other points which are material, 
should the decision upon preliminary point 
prove to be erroneoas. 

First, it has been the contention of all the 
defendants that the alleged Charter- party of 
the 22nd of November 1911 was never 
completed and has never, therefore, become a 
valid agreement binding either upon the 
owner or his mortgagee and subsequent 
purchaser. This contention appears to be 
mainly founded upon the fact that the “total 
agreement” is divisible into various parts 
each of which needs to be expressed in writ- 
ing; but I have never felt any doubt or 
difficulty upon this head. Looked at apart 
from the merest legal technicalities and 
verbal quibblings, there can, L think, be no 
room for argument but that it was the inten- 
tion of the parties to conclude the agreement 
on the 22nd of November by which the then 
owner of the steamship Gymeric, Ghulam 
Hussain Essaji, chartered her to the plain- 
tiffs for a series of twelve consecutive voyages 
from Calcutta to Bombay, the first of such 
voyages to commence somewhere before the 
21st of December 1911, The agreement as a 
whole is contained, and I think fully express- 
ed, in the letter* addressed by Symes, who 





*With reference to your Mr. Young’s call on me 
this morning and subsequent telephone, I now have 
to confirm the Charter of the above-named steamer 
for twelve voyages with coal from Calcutta to Bom- 
bay at Rs. 5-2-0 per ton andthe Bunkering rate to 
be Rs. 8-8-0 for coal trimmed in the Bunkers. The 
gteamer will be ready at Calcntta to load for her first 


was admittedly acting as agent plenipotentiary 
for Ghulam Hussain Essaji (defendant No. 3), 
to the plaintiff’s firm, Exhibit B, in this case. 
That letter is dated the 22nd of November 
and, in my opinion, contains the whole agree-. - 
ment. The nature of the agreement was 
such that it was obviously impossible to 
fill in certain portions of the twelve separate 
charter-parties ab. one and the same time. 
Pursuant to the letter, Exhibit B, the twelve 
Charter-parties were sent on the 15th of 
December all duly signed by defendant No, 3 
for completion by the plaintiff-firm, and 
they were all then duly completed, with this 
exception, of course, that the laying and 
cancelling dates had to remain blank in all 
except the first Charter-party. The agree- 
ment being that the ship was to be at the 
disposal of the Oharterer for twelve consecu- 
tive voyages from Calcutta to Bombay, these 
laying and cancelling dates, which are always 
inserted for the protection of the Charterer 
and not in any sense for the protection of the 
owner, must plainly beleft open until each 
voyage in turn had been duly completed 
In a voyage Charter-party of this descrip- 
tion divisible into quite distinct parts, 
it is only the first part which could be com- 
pleted before the first voyage is undertaken, 
Assuming that to have been done, the next 
Charter-party already duly signed by owner 
and Oharterer needs only to have the requisite 
dates filled in, to guarantee to the Charterer 
the use of the ship, subject to the repudiation 
if she does not arrive within the said dates, 
and so to be made a complete and valid con- 
tinuation of the entire agreement originally 
expressed, What actually happened in this 
case was that the Gymeric under the 
agreement of the 22nd of November and 
subject to the dates inserted in the first of 
the twelve consecutive Character-parties of 
the 15th of December was to be available for 
the use of the Charterers in Oalentta up to 
the %Zlst of December. Supposing she had 
duly arrived there before that date and been 





trip between 10th and 20th December and owners 
are telegraphing to Mauritius to instruct the Captain 
accordingly. 


Will you kindly ask your Calcutta House if pos- 
sible not to arrange to ship Seebpore coal by the 
Gymeric more than is absolutely necessary and under 
no circumstance during the months of May & Jnno. 
A pro forma Charter-party will be sent to you in a day 
or two the terms being as usual. 
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loaded and despatched to Bombay, the 
conclusion of the first voyage would have 
synchronised with the ship having been 
unloaded and made ready for use again in 
Bombay. Then the Charterer and the owner 
would have filled in the date for ber next 
appearance in Calcutta, limiting the time 
within which the Charterer would be obliged 
to take her up for the second voyage. It 
needs only to look at the commencement of an 
agreement of this kind to see that there is 
really nothing imperfect in it merely because 
what are technically called the laying 
and cancelling dates of each successive 
voyage are not filled in until the preceding 
voyage is completed. The defendant’s con- 
tention appears to rest upon section 93 of 
the Indian Evidence Act read along with 
section 29 of the Indian Contract Act; but, 
in my opinion, neither of those sections kas 
any applicability at all to a case of this 
kind. Looking to the essence and not to 
the form of the contract, there is really no 
patent ambiguity at all and the mere fact 
that the requisite dates are not filled in 
(because it is impossible that they should 
have been filled in) isa very different thing 
from such a case as that of a Will in which 
material portions are left blank. In effect, 
I view the subsequent twelve Charter-parties 
as merely details of an already completed 
agreement, which in due course would be 
filled in one after another: and the agree- 
ment as a whole has this peculiarity (which 
must be touched upon in another connection) 
that it consists of twelve quite distinct and 
separable acts, the performance or non- 
performance of one of which need not 
necessarily, and, in my opinion, does not in 
“law, affect the liability of the parties to 
duly carry out the remainder. I am, there- 
fore, very clearly of opinion that the contract 
of the 22nd of November with its completion 
in detail by the signing of twelve Charter- 
parties on the lith December was a 
perfectly valid and binding voyage Charter 
between the defendant No. 3 as owner of 
the ship and the plaintiff-firm. If any 
question is to arise upon the date of this 
agreement, I should hold with little 
hesitation thatthe true date isthe 22nd of 
November 1911. 


It was strenuously contended on behalf 
of the defendants that whether or not the 


twelve Charter-parties of the 15th of 
December following the letter of the 22nd 
of November completed and made the entire 
voyage Charter a valid agreement binding 
upon the defendant No. 3, still the date of 
that must, at any rate, be taken to have 
been the 15th of December and not the 
22nd of November. I am unable to accede 
to tbat contention and, I think, I have suffi- 
ciently indicated the reasons why I am 
unable to do so. As will appear later, if 
my view of the law be correct, it really 
makes very little practical difference whether 
the date of the agreement be taken to be 
the 22nd of November or the 15th of 
December. 


The next point on which the defendants 
rely is that even assuming the voyage Charter 
of the 22nd of November to have been a 
valid and binding agreement, the plaintiffs’ 
firm cancelled their agreement on the 21st 
of December 1911. Thiugs fell out in this 
way. The laying and cancelling dates of 
the ship for her first voyage allowed the Char- 
terers to repudiate so much of .the con- 
tract if she were not available on or before 
the 2lst of December, and, as a matter of 
fact, this ship was not available. Thereupon 
Yule & Co. repudiated the first voyage under 
the agreement of the 22nd of November, 
and the defendants’ contention is that this 
had the effect of entirely annulling all that 
had preceded that cancellation, so that 
although four voyages were in fact subse- 
quently made upon exactly the same terms 
and conditions, each of those must be 
referable to anew and separate contract. 
Again, Iam unable to accept that view. I 
have said that, in my opinion, what was 
really agreed upon between the parties was 
the performance of one contract in twelve 
acts and what actually occurred after the 
failure of the owner io have his ship ready 
in time for the first voyage, is proof enough, 
if any were needed, that this was the real 
understanding existing between the parties 
themselves. The four subsequent voyages 
were all made upon the originally signed 
twelve Charter-parties of the 15th of De- 
cember. In each case, the missing dates 
were filled in as voyage followed voyage 
and, but forthe unfortunate events which 
afterwards happened, there can be no doubt 
but that the whole twelve voyages would 
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have been duly and successively performed. 
Now, it has been the defendant No. 3’s 
principal contention throughout, as I under- 
stand his evidence, that he was only too 
anxious to get his ship away from the 
mortgagees A. M. Jeevanji & Co., in order 
to carry out this voyage Charter. Not- 
withstanding the low rates of freight, he 
‘said he expected to make about Rs. 10,000 
profit on each voyage from Calcutta; so that 


as far as can be gathered from the evidence ` 


of the principals themselves, there is little 
room for doubt as to what their under- 
standing of the contract of the 22nd of 
November and of their intentions as to the 
mavner in which it was to be fulfilled truly 
were. I have not been referred to any 
principle or authority for the proposition 
that a contract so clearly divisible, as this 
contract is, is entirely rescinded because one 
ofits parts has not been performed, It 
is, I think, quite true that as each voyage 
was either made or not made, the total 
number would have to be proportionately 
reduced. By this I mean that if the 
Charterers availed themselves of their rights 
under the laying and cancelling dates for a 
particular voyage and refused to take up 
the ship for that voyage, then they could 
only claim her for the total number less the 
voyage so refused. In the present case, the 
plaintiffs bave claimed the fulfilment of 
twelve voyages. If the pointat this stage were 
material, ‘which I do not think it is, I should 
have no hesitation in holding that they were 
only entitled to eleven voyages after they had 
elected to cancel the voyage that should have 
been started on or before the 21st of Decem- 
ber 1911. 


The third point upon which the defendants 
rely is a technical point which I will dispose 
of in afew words. They contend that a part 
at any rate of the plaintiffs’ present claim 
is barred by Order XLII, rule. 2, and a 
part of it is res judicata, having regard to the 
decision of the suit brought by the present 
plaintiffs against A. M. Jeevanji & Co. in 
1912. I do not think that there is anything 
whatever in either of these purely legal 
contentions. As tothe first, it appears to 
me restricted to this contention that the 
plaintiffs in that suit ought to have sued for 
a declaration but did not, and a declaration 
on this suit is an indispensable prelimiuary, 


should the injunction Lave been asked for. 
I think it is enough to state that contention 
and express my entire dissent from it. Nor 
can I see any solid ground under the defend- 
ants’ plea of res judicata. Unfortunately, 
this Court has no very clear record of what 
passed before my learned brother Davar; but 
from what he is reported to have said in 
dismissing that suit (see the evidence of 
F. E. Dinshaw in this case)-and from the 
learned Jadge’s own notes, if is quite plain 
to my mind that what really happened was 
something of this kind. The plaintiffs there 
were trying to obtain an injunction against 
A. M. Jeevanji & Co. very much as they are 
trying to obtain an injunction here against 
defendants Nos, I and 2; but at that time 
a receiver had been appointed of the steamer 
Gymeric and the learned Judge appears to 
have been informed (or perhaps to have 
himself known, for I believe he appointed 
the receiver) that one of the terms of the 
appointment was that the receiver was to 
allow the ship to carry out all her engage- 
ments as far as possible; he was, therefore, 
unable to see that notwithstanding the al- 
leged statements of A. M. Jeevanji & Co. the 
plaintiffs in that suit had any reasonable 


cause for apprehension and: without. going. 


any farther, without deciding any ‘point 
really in controversy, he merely dismissed 
the suit for that reason as premature. If 
those were the real facts, if that is what 
passed before the learned Judge, and if the 
dismissal of the suit was so grounded, then, 


“Ido not think it can seriously be cortended 


that it is res judicata of any point material to 
the plaintiffs’ success in this suit. ° 

Having so far decided that the voyage 
Charter. of the 22nd of November was a 
perfectly good and valid agreement between 
the plaintiffs and defendant No. 3, it follows 
necessarily that there has been a breach of 
the contract, and that the defendant No. 3 at 
any rate will clearly be liable in damages 
for any such breach to the plaintiff-firm 


Bat then next arises a question of consider- 
ably greater difficulty and complexity, name- 
ly, how far, if at all, defendants Nos. 1, 2 
and 4 are liable in their turn to an injunction 
compelling them either to make the ship 
available for the due discharge of her obliga- 
tions or to lay her up altogether. In this 
connection, I may briefly mention a few 
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dates and a few facts which belong to the 
history of the case. Itis admitted that A. 
M. Jeevanji, the original mortgagee and the 
predecessor-in-title of defendants Nos. 1 and 
2 in this suit, obtained his statutory mort- 
gage on the 6th of December 1911. On the 
28th of October 1912, after many proceedings 
in this Court in connection with the steam- 
ship Gymeric, defendant No. 4, who was 
admittedly a mere agent anda nominee of 
defendants Nos. 1 and 2, obtained a transfer of 
A. M. Jeevanji’s mortgage and the consent- 
decree in the suit between A. M. Jeevanji & 
Co, and GulamHussein Essaji, for a sum of 
Rs. 2,15,000 and immediately sold them in 
turn to defendants Nos. L and 2 for the like sum 
plus Re. 5,000 asa reward for his services 
in the matter. Now, if the date of the 
Charter-parties be the 22nd of November 
1911, then the position would be that of a 
mortgagee coming in after the ship had been 
chartered by her owner, and the question to 
be answered wonld be whether in such 
circumstances he would be affected with the 
ship’s engagements and tound not to interfere 
with their due performance. If, on the other 
hand, the date of the Charter-party were, as 
contended by the defendants Nos. 1 and 2, the 
15th of December and not the 22nd of 
November, the position would be that of a 
Charter made after the mortgage and the 
question would still be how far the mortgagee 
is in law affected by such an engagement of 
the ship. It is, of course, common ground 
that whether the date be the 22nd of 
November or the 15th of December, the 
owner was still on ostensible ownership 
within the meaning of section 34 of the 
Merchants Shipping Act (corresponding with 
section 70 of the English Act) and within 
the scope and principle of the decision in 
Collins v. Lamport (3). And, next, there 
might arise a question, assuming that the 
first mortgagee was affected with the liability 
of the owner for the discharge of the.ship’s 
obligations, whether his transferees and vendses 
would be similarly affected, assuming that they 
had no notice. In the case of the first mort- 
gagee, the question of notice may or may not 
be essential. After a very careful study of all 
the leading cases upon this point, it certainly 
appears to me that the Courts have made a 
very great point of notice, and were it not 
for the decision of Lord Westbury in Collins v. 
Lamport (8), it m ight have been thought that 
no mortgagee could possibly be affected by any 


sontract entered into by the owner of the 
ship whether these contracts were anterior or 
posterior to his mortgage until in fact he 
had noticeof them. And it certainly does 
appear to me somewhat regrettable ‘that no 
clear distinction has ever yet been positively 
laid down in any case decided in any English 
Court which I have been able to discover 
between the cases in which the mortgage is 
before and those in which it is after the 
chartering. It is quite true that in more 
than one case the distinction has been hinted 
at, bas evidently been clearly perceived, and 
yet no attempts have been made to state 
definitely whether it can in law be made a 
ground of differing practical consequences. 
The main ground of the decision, taking all 
these cases together, may ‘safely be said, I 
think, to be this, that so long as a mortgagee 
has not actually taken possession of the vessel, 
all contracts made by her owner will be bind- 
ing on him, to this extent at least, that he 
will not be allowed to interfere actively to 
obstruct the owner in the performance there- 
of, provided that they are not of an unusual 
character and do not seriously depreciate. his 
security. In De Mattos’ case (2), no injune- 
tion was granted in fact and, as I said in my 
judgment on the preliminary point, all that 
appears in the report is really obzter. But 
there can be no question but that ‘notice was 
regarded as a very material factor. Now, 
it appears to me that the position of a 
mortgagee in a case of this kind must 
be referable to a totally different princi- 
ple, when his mortgage is anterior to 
the chartering and when it is posterior to 
the chartering. In the former case, what- 
ever liability attaches to him must, I think, 
be referable really to the principle of estoppel 
in pais. If Lord Westbury’s judgment in 
Collins v. Lamport (3) be carefully consider- 
ed, it would be found to turn exclusively 
upon section 70, corresponding with our 
section 34 of the Merchants Shipping Act, 
and although it is perfectly true that 
that section was, undoubtedly, enacted rather 
jn the interest of the mortgagee than the 
mortgagor, still the resultant position appears 
to be this that a mortgagee, though he has a 
legal right under section 35 to take immediate 
possession of the ship, may not de so, and 
so long as be does not do so, the ostensible 
owner, namely, the mortgagor, remains, for all 
purposes of contract, the real owner of tha 
ship, and that means that the true legal] 


854 


INDIAN OASES. 


{1913 


ANDREW YULE AND CO, Vv. ARDESHIR BOMANJI DUBASH. 


owner, the mortgagee, allows the mortgagor 
to put himself forward to the world as the 
owner and make contract in that capacity; so 
that the mortgagee has only himself to thank 
if owing to hislying by and acquiescing in 
the acts of the mortgagor he finds his securi- 
ty burdened with certain normal and ordinary 
contracts, provided those contracts do not 
transgress the intention and terms of section 
84 ofthe Merchants Shipping Act. Then, it 
is clear, I think, that the mortgages is construc- 
tively liable for them upon this covert 
principle of estoppel. But where the mort- 
gage is subsequent to the chartering, no 
principle of that kind is discoverable. There- 
fore, ib appears to me that if a mortgagee 
“ig liable to fulfil the contracts previously 
entered into by the owner, it can only be 
upon the ground of express or constructive 
notice, and the cases as a rule I think can be 
shown to support this view. There are dicta 
to be found scattered amongst the judgments 
‘which clearly point to the obligations of a 
mortgagee to take due care and precaution in 
satisfying himself, before advancing his money 
upon the mortgage of a ship, what her already 
existing engagements may havebeen. And that 
really works out in practice, I think, to this, 
that in every case of a mortgage made after a 
Charter-party, if the Oharter-party be of an 
usual and not an oppressive kind, the Courts 
would say that the mortgagee ought to 
have known of it even if in fact he did not, 
But there is, upon a little! deeper analysis, 
something illogical and inconsistent in draw- 
ing distinctions of this kind between charter- 
ing contracts which are of an usual or of an 
unasual kind, for in either case the sole 
ground of the mortgagee’s liability is 
found to be notice. If he has notice of a 
Charter-party of an usual kind, he is said 
to be liable constructively to allow the ship 
to carry out her engagements; but if it be 
of an unusual kind, be is said to be freed 
from this obligation because it seriously 
depreciates his security. This entirely 
overlooks the implied fact that he had notice 
of it; for, assuming that a man chooses to 
advance money upon a ship plus her engage- 
ments of no matter how unusual a kind, then 
surely his real security what he has advanced 
his money upon, is the ship plus the engage- 
ments ard not the ship stripped of them. And 
this entanglement of thought runs, as far as 
Į can see, through the dicta in every single 


judgment and the English law books which I 
have studied. For all practical purposes, how- 
ever, the Courts have looked to the nature of 
the charter-party and if they have thought 
that it was of a kind likely to diminish mate- 
rially the security of the mortgagee, then they 
seem to have altogether ignored the fact of 
notice and to have refused to enforce such 
Charter-parties by injunction upon the simple 
ground that, that would be unjust to the 
mortgagee. And this is the principle to 
which effect was clearly intended to be given 
by the language of section 34 which is as 
follows:— 


“Except as far as may be necessary for 
making a mortgaged ship or share available 


as a security for the mortgage-debt, the mort- . 


gagee shall not, by reason of the{mortgage, be 
deemed the owner of the ship or share, nor 
shail the mortgagor be deemed to have ceased 
to be owner thereof.” 


In this case, and indeed ir other cases, it 
has been argued that the language of that 
section goes the length of annulling every 
Charter-party the moment the mortgagee may 
desire to sell his ship, and, taking the words 
as they stand, there is no doubt considerable 
force in that contention. The argument thus 
subtly divided would now go to this conclu- 
sion that although a Charter-party might be 
of an ordinary and usual character and so 
binding on the mortgagee so long ashe did 
not desire to realise his security, the "moment 
he did so, it would cease to be binding upon 
him and he could sell the ship free of it to 
any intending purchaser, whether that pur- 
chaser had notice of it or not. There are 
dictu not exactly in point but certainly lend- 
ing some colour to an argument of that kind 
in the English cases. Notably, in The Oeltic 


. 


King (6), Gorrell Barnes, J., held thaba mort- | 


gagee without notice could transfer a ship free 
of all obligations prior to his mortgage to a 
vendes with full notice of them, and this 
upon the ground that if he were not allowed 
to do so, it would materially diminish the 
value of his security. The converse case, 
however, has not, as far as I know, yet been 
considered, but I should think that in principle 
it would present no difficulty. That is to say, 
a mortgagee with notice selling to a purchaser 
bona fide and for value withont notices would, 
I apprehend, undoubtedly transfer to such 
purchaser the vessel sold, free of all her çon- 
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tract obligations. But I am not prepared here 
to give anything like full assent to the argu- 
ment thata mortgagee who would afterwards 
bs affected by prior contracts may get rid of 


them merely for the purpose of galling the. 


ship. He might, I apprehend, were steps 
taken in time, be restrained by an injunction 
from doing so. Thatis a case which does 
not arise here, and [ do not think, as far as 
my memory goes, has yet arisen exactly for 
decision in aay of our Courts, If my analysis 
so far be correct, it will besean that a mort- 
gagee for the purposes of the present argu- 
ment would be in rather a worse position if 
his mortgage preceded than if it succeeded 
the chartoring of the vessel, for in the former 
case his liability is referable to a perfectly 
simple and intelligible principle, the principle 
of estoppel; while, in the latter, it may be 
donbted whether any clear exposition at all 
has yet been given of how it arises or of its 
extent. True, it is always referable directly 
or indirectly, sometimes [ think very in- 
directly indeed, to notic:; and if that be so, 
then the question of notice ig always diff- 
cult to auswer and always involves a certain 
amount of rather elaborate inqniry. In the 
present case, I shall assume for what remains 
jo this judgment that the mortgagee A. M. 
Jeevanji became mortgagee after the owner of 
the vessel, Gulam Hussein Hssaji, had cən- 
tracted with the plaintiffs -in this case to 
charter ber for twelve successive voyages, 
and the questioa then arises how far 
A. M. Jeevanji in the first place would 
be affected with that contract, and in 
the next place how far, if at all, his vendees, 
defendants Nos. l and 2, would be similarly 
‘affected. Andas I find no other ground 
upon which the mortgagee or the purchaser 
could be so affected bat that of notice in a 
case where the mortgage is subsequent to the 
chartering, it becomes a mere question of fact 
and in this case a question of fact very easy to 
answer, whether A. M. Jeevanji had notice 
of the chartering and whether the defendants 
Nos. 1 and 2 in their turn had notice of the 
chartering, before their purchase on October 
28, 1912. There can be no doubt, I think, 
but that A. M. Jeevanji was perfectly aware 
of the Charter of the 22nd of November 
1911. Mr. Clarke of the plaintiff’s firm has 
positively sworn that he was. Gulam Hussein 
Essaji in an affidavit has also stated very 
positively that Jeevanji was aware of this 
- Qharter-party. Now, considering that at that 


time Jeevanji and the owner of the vessel, 
Gulam Hussein Essaji, were on very close 
terms of intimacy, were virtually occupying 
the same business-rooms and daily and 
hourly coming in contact with each other 
while Gulam Hussein Essaji was the owner 
of the vessel, and A. M. Jeevanji engaged in 
stevedoring, itis, on the face of it, and quite 
apart from any sworn testimony whatever, 
improbable in the highest degree that Bssaji 
ahould have chartered this vessel for twelve 
consecutive voyages without his friend 
A. M. Jeevanji being perfectly aware of 
it. Since then their relations have become 
extremely embittered and A. M. Jeevanji 
could no longer be called Hssaji's friend ; 
but I am speaking of November 1911. 
This is not all however; for the fasts 
themselves speak eloquently more than any 
oral evidence could do. The agent of A. 
M. Jeevanji in Calcutta, Mahomedalli, had 
to do with -this vessel when she first . 
arrived there and was subsequently sent 
back in January on her first voyage. He was 
in” this matter nominally acting for the 
owner Hssaji. On his printed letter forms 
he describes himself very prominently as 
the agent of A. M. Jeevanji & Co. Hasaji 
and A. M. Jeevanji,as I have said, were 
at that time occupying virtually the same 
business premises. In arranging for the 
loading and unloading and in dealing with 
this vessel in Calcutta, we find Hssaji 
employing Jeevanji’s Caleutta agent and 
all this avowedly under the Oharter-party 
of which it is now suggested Jeavanji had 
no knowledge. When the ship arrived in 
Bombay with her first consignment of 
Caleutta coal, she was actually stevedor- 
ed by Collins & Co. which isthe business 
name of A. M. Jeevanji’s stevedoring 
branch. Further comment, I think, is qaite 
unnecessary. The point would only ba 
material in connection with the decision of 
Gorrell Barnes, J., in the oase of Tie Oeltic 
Ring (5); for, it might be contended here 
that if A. M. Jeevanji had no notice, 
then even assuming that A. M, Jeevaaji's 
vəndees, deferdants Nos, 1 and 2, had 
notice, they would not bə affected after 
tkeir purchase from the original mortgagee 
without notice. Now, between the arrival 
of the Gymeric in Bombay at the close of 
her first voyagein January 1912 and the 
time when the defendants Nos, 1 and 2, 
through the medium of their fool, defend. 
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ant No. 4, acquired the ship from the 
mortgagee on the 28th October. 1912, 
that ill-fated vessel was almost incessantly 
in the public eye. One motion after 
another, one suit after another, of which 
she was the subject, came on in this 
High Oourt and all were fully reported 
in the newspapers. When I say fully 
reported, I mean, of course, so far as the 
substance of the particular matters was 
concerned. It is absolutely incredible that 
people like Dubashes. who were themselves 
stevedores, and who from the very com- 
mencement of these Charter-parties had 
been themselves doing stevedoring of this 
vessel, who moved in the shipping circles 
in Bombay, and were taking in shipping 
papers from Calcutta in which this ship’s 
‘voyages were advertised or at any rate 
announced, I say itis absolutely incredible, 
apart from any evidence at all, that these 
people, when they bought the Gymeric on 
- the 28th October 1912, should have been, 
as they now profess to have been, in 
complete ignorance of the alleged Obarter- 
‘parties of the preceding November. There 
are, I should think, twenty or thirty 
conclusive facts which might be culled 
from the evidence, in support of the same 
conclusion, if I thought it worth while 
to make a critical resume of that evidence. 
But there are one or two large and staring 
points which ougbt to be quite sufficient, 
particularly as they lie virtually outside 
the range of controversy. There can be 
no doubt that Bicknell Merwanji Romer 
& Co. ‘were acting for the owner of the 
ship, Gulam Hussein Hssaji; there can 
be no doubt whatever that Gulam Hussein 
was bosom friend of Darashaw Shroff, 
defendant No. 4. From the 9th of October 
1912, Darashaw Shroff was acting hand 
in glove with Essaji in their joint atb- 
tempt to get the ship out of the clutches 
of the mortgagee, A. M. Jeevanji, in order, 
as Hssaji says, to carry out these very 
OCharter-parties. Could any one in the world 
believe for one moment that Darashaw 
Shroff did not know as well as Hssaji 
himself what the plaintiffs’ claims upon 
the vessel were, even assuming that neither 
he nor either of the Dubashes ever read 
newspapersP Only one cf the first two 
defendants has come into the witness-box 
and he has sworn that be restricts his 


daily reading of the newspapers to the 
telegrams and a little commercial intelli- 
gence. Darashaw Shroff has been con- 
Rpicuous by his absence in the witness- 
box and the reason for that is very plain. 
Now, as I say, from the 9th October onwards, 
he was really acting as much for the owner ` 
of the ship as for defendants Nos. 1 and 2; 
both he and the owner of the ship had 
the same Solicitors. Look at Exhibit Al4 
and read along with that the deplorable 
explanation given of it, I am sorry to 
say, by a Solicitor of this Court. It might 
be pleaded in extenuation that Mr. Merwanji 
at the time was extremely ill and that 
is the only excuse I can find for much 
of. his evidence. The fact remains that 
this man Darashaw, who was admittedly 
the mere agent and corduit pipe of the 
funds of defendants Nos.- l and 2, was in 
the intimate confidence of the owner of 
the vessel, and the whole transaction was. 
doubtless initiated by Gulam Hussein Essaji 
to get the ship out of the hands of the 
first mortgagee A. M. Jeevanji one who 
had been his friend but had now become 
his bitter enemy. Now, I say, those facts 
alone are quite sufficient to dispose of the 
preposterous and ridiculous contention that 
defendants Nos. 1 and 2 had no knowledge 
whatever of the Charter-parties, to enforce 
which the plaintiffs had already brought an 
elaborate suit into Court and in respect of 
which notices were being continually sent to 
every intending purchaser. Look at the 
letter of the z5th October 1912 which, most 
undoubtedly, must have come, notwithstand- 
ing Mr. Merwanji's denial, to the knowledge 
of the intending purchaser for whom he was 
acting. That was three days before the 
completion or nominal completion of the 
transfer of mortgage and re-sale. In that 
there is express notice. There is no question 
here of constructive notice, and again in spite 
of Mr. Merwanji’s improbable explanation, 
no reasonable man cau doubt but that the 
contents of that letter were fully disclosed 
at any rate to Darashaw, and if to Darashaw 
then most certainly through him to his 
principals, the defendants Nos. 1 and 2, 
Enough, I think, has been said upon the 
squalid tissue of lies to which these defend- 
ants have been driven. Noone who takes 
the trouble to study the evidence in detail 
will doubt but that the reasons I have already 
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set forth might be multiplied and streng- 
thened were it necessary to do so. I think 
it unnecessary for myself to say more. The 
result of this conclusion is simply this, that 
but for the finding I have arrived at on the 
preliminary issue, there would be a perfectly 
good case for injonction against defendants 
Nos. 1 and 2, and that avery defence, except 
that to which effect has been given in my 
preliminary finding, has entirely broken 
Gown. There is no denial, there can be no 
denial, of the breach of contract by defend- 
ant No. 3; that, of course, is a matter entirely 
between him and the plaintifi-firm and in 
respect of that the plaintiff’s suit must be 
decreed with costs against defendant No. 3, 
and a reference made to the Commissioner 
for the ascertainment of damages and upon 
receipt of the Commissioner’s report a 
decree as between plaintiffs and defendant 
No. 3 will be fully drawn up. Defendant 
“No, 4 has really played no part as far as I 
ean see in this litigation and I really do 
not know why he has thought it necessary 
to continue toappear. As against defendants 
Nos. 1 and 2, the only remedy which the 
plairtiffs could enforce would be by way of 
injanction, and upon that I have decided, I 
confess with some reluctance, that the Court 
ought not to grant that injunction; that 
means that the plaintiffs’ suit against 
defendants Nos. land 2, will have to be 
dismissed with costs of the suit. But having 
regard tothe nature of the defence and the 
fact that defendants Nos. 1 and 2 do succeed 
upon a bare preliminary issue of law, I 
think it right to order. that defendants Noe, 
land 2 do bear their own costs of the 
hearing and do pay to the plaintiffs seven- 
.eighths of the plaintiffs’ costs of the hearing. 
Defendant No. 4 will also bear his own 
costs, ` 

Defendants Nos. 1 and 2 to have costs of 
the injunction and appeal reserved. 


Attorneys for the Plaintiffs: Messrs, 
Payne and Oo. 
Attorneys for the Defendants: Messrs. 


Pestonit Rustim, Kolah and 9o., Bicknell, 
Merwanjti and Romer. 7 
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Present:—Mr, Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

BITARI RAM— PLAINTIFF—ÅPPELLANT 
VETSUS 
KUNJI SINGH AND orners—Derenpants 


EEEE: — RESPONDENTS. 

Limitation Act (XV of 1877), s. 20— Interest pay» 
ment of—Payment of interest “as such” —Hapress declas 
ration of debtor—Circumstances from which such, inten- 
tion of debtor may be inferred, 

A creditor cannot claim the benefit of i 
of the Limitation Act unless he can Peon ie 
payment was made on account of interest as such: 
there must be either some express declaration by the 
debtor, or there must be circumstances from which 
such an intention on the part of the debtor may be 
inferred, 


Appeal from the decree of the District 
Judge of Shahabad, dated January 29th 
1910, affirming that of the Munsif of Arrab, 
dated August 13th, 1909. , 

Babus Provash Ohunder Mitier and Sushil 
Madhab Mallik, for the Appellant, 

Babus Dwarka Nath Chakravati and Ro» 
mesh Ohandra Sen, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit for money due on an adjustment of 
accounts. 

The plaintiff alleged that the predecessor 
of the defendants had money transactions 
with him, and that there was a settlement in 
Jait 1312; then defendanta’ predecessor died 
and the transaction continued, and the last 
adjustment was made on Jait 30, 1315, when 
Rs. £61.8-0 was found due to the plaintiff 
and a promise was made by the defendants to 
pay the money. The defendants denied the 
alleged a ea the adjustment of ac. 
counts, and the promise to 
also pleaded limitation. Deere 

The Court of first instance held that the 
suit would not be barred by limitation if 
there ‘really was an adjustment on Jait 30 
1315, but he found that there was no such 
adjustment. f 

Tha learned District Judges, o 
held that the defendants did not om Jeera 
1315, promise to pay the amount due, and 
that in consequence the suit was barred by 
limitatioz. 

The case is clearly governed by Artj 
of the Limitation Act; and on ‘tho eee 
the suit is barred unless the plaintiffs ean 
get the benefit of section 20 of the Act. 
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The suit was instituted on May 28, 1909. 

It is urged before us that there were pay- 
ments made by defendants in 1907, ofa 
nature to save limitation, and a page in 
plaintifi’s bahkikhata is shown to us to prove 
- the allegation, and we are asked to hold that 
the lower Courts have erred in not taking 
this document into consideration. The page 
in question is in the same book in which 
Exhibit 2 is to be found, and it relates to the 
year 1813. We do not think, however, that 
we can pay any attention to this page, for, 
after examining the record, we find that it 
was not put in evidence before either of the 
lower Courts. We come to this conclusion 
for the following reasons: the page has not 
been marked as an Hxhibit, while the ac- 
count for 1314 was marked: no copy was 
left with the record when the book was taken 
back: no reference was made in the exami- 
nation of plaintiff's witnesses or the cross- 
examination of defendants’ witnesses to the 
very important entry of a payment of 
Rs. 43 as interest in 1907: no allusion to the 
page is made either by the Muusif or by the 
District Judge and in appeal to this Court 
the only reference to it in the grounds of 
appeal is in some supplementary grounds 
filed at the time of hearing. As the page in 
question is the only evidence of the alleged 
payment of Rs. 43 in 1907 on account of 
interest, and as we hold that we cannot 
receive it at this stage, it follows that the 
payment of Rs. 43 on account of interest is 
not proved. 


There remains one farther question. The 
learned Judge found that defendants took a 
loan cf Rs. 50 on June 21, 1906, but he 
refused to give the plaintiff a decree for that 
amount because defendants paid Rs. 52 in 
1907, although he believed the plaintiff's 
books and evidence to be genuine, and there 
must at the time have been over Rs. 709 due 
from the defendants. It is urged that the 
Judge is wrong in appropriating the Rs 52 
to the re-payment of the loan of Rs. 50 and 
that it ought to be regarded as a payment of 
“interest as such” within the meaning of 
section 20. 


We have no hesitation in holding that the 
learned Judge was in error in treating the 
Re. 52 asa re payment of the recent loan 
of Rs. 50 for under sections 60, 61 of the 
Contract Act, the creditor might exercise his 
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discretion or apply the money in discharge of 
the oldest debt. 


In regard to the question whether it was a 
payment of “interest as such,” we have been 
referred to the cases of Subraya v. Pakaya 
(1) and Rat Mohan Shaha v., Lakshu Karikar 
(2), but in both cases the payments were 
made expressly on account of principal and 
interest. On the other hand, there is the case 
of Damodar Ram Ohander v. Bat Jankibat (3), 
where payments were made without any 
specification of their object: there Tyabji, J., 
distinguishing the case of Subraya v. Pakaya 
(1) by reasoning which would apply equally 
well to Rat Mohan Shaha’s case (2), held that 
it was incumbent on the plaintiff to establish 
clearly in some way that the payment was 
on account of interest as such. In doing so, 
he followed the case of Ranmantmal Moti- 
shand v. Rambabat (4), in that case there was 
a large balance due from defendant by way 
of principal and interest: and defendant 
made numerous payments, but without any 


- intimation that any payment was to be 


appropriated to interest: it was held that 
there was no payment of interest as such. 
To these may be added the cases of Surju 
Prasad Singh v. Khwahish Ali (5), Narronjé 
v. Mugniram (6), Santishwar Mahanta v. 
Lakhikanta Mahanta (7) and Maheswar Panda 
v. Baidya Nath Jana(8), all of which lay down 
that a creditor cannot claim the benefit of 
section 20 unless he can show that the pay- 
ment was made on account of interest as 
such: there must be either some express 
declaration ‘by the debtor or there must be 
circumstances from which such an intention 
on the part of the debtor may be inférred. 


In view of these authorities, we think that’ 
the payment of Rs. 52 did not operate to 
save limitation under section 20 of the Act: 
for there was no declaration by the debtor of 
his desire that the money should be received 
on account of “interest as such,” and the 
circumstances do not lead to auch an inference. 

On these findings, the plaintiffs appeal 
fails except in regard to the loan of Rs. 50: 

(1) 4 Bom, L. R. 231. 

(2) 6 Ind. Cas. 16. 

(8) 5 Bom. L. R. 350. 

(4) 3 B. 198. 

(6) 4 A. 512; A. W. N. (1882) 114. 

(6) 6 B. 108. 


(7) 35 C. 813; 13 C. W. N. 177; 5 M. L. T. 89; 4 Ind. 
Cas. 321. 


(8) 7 Ind. Oas. 7. 


“13 (8), 


Vol. XX] 


In re SUBRATI JAN MAHOMED. 


for that he wil get a decree with interest at 
one per centum per mensem from June 21, 
1906 to May 28, 1909, and at 6 per centum 
per annum from that date to the date of 
decree, and with proportiýoate costs in all 
Courts. 

“dral allowed in part. 





u 
BOMBAY HIGH COURT. 
ORIGINAL O1vIL JURISDICTION. 
December 4, 1912. 
"Present:—=Mr, Justice Macleod. 
In re SUBRATI JAN MAHOMED 
` == APPLIOART. 
Presidency Towns*Insolvency Act (TIE of 1909), ss. 
15 (V21 (1)—Adjudicated insolvent, 
avhether can be allowed to withdraw his petition on the 
ground that he has settled with his creditors. 

An adjudicated.sinsolvent cannot be allowed to 
withdraw his petitign on the ground that he has 
settled with his creditors, inasmuch as sub-section (8) 
of section 13 as well as sub-section (2) of section 15 
of the Act apply only to petitions which are pending 
before any order has, been made, while to bring the 
case under section.2f (1) the debts of the insolvent 
applicant should havé been paid in full and also his 
antecedent conduct? would have been such as to 
justify the Courttto,.exercise its discretion in his 
favour. It would n6t.be a good exercise of discretion 
to make an order oftarinulment where, if the insolvent, 
were applying for, his discharge, an order of dis- 
charge would not, be “granted. 


Mr. H. VU. Paiel, for the Applicant. 

JUDGMENT. “This is an application on 
behalf of an ‘gd judicated insolvent that 
he should be; allowed to withdraw his 
petition on the ground that he has settled 
with his creditors.” 

Counsel referred to section 15, sub-section 
(2) of the Presidency Towns Insolvency 
Act (III of 1909) but that sub-section as 
well as sub-section (8) of section 18 only 
apply to petitions which are pending before 
any order has been made. 

Once an order- of adjudication 
made, the debtor~who presents 
petition, or the ‘respondent in 
of a ecreditor’s petition, becomes an insolvent, 
and remains so udtil the order of adjudica- 
tion is annulled or be obtains his discharge. 

The Court has no jurisdiction to annul 
the order of adjudication except in the 


has been 
his own 
the case 


w, 
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manner provided for by the Act. Under 
section 21 (1), the order can be annulled 
if the Court is of opinion that the debtor 
ought not to have been adjudged insolvent, 
or if ib is proved to the satisfaction of 
the Court that the debts of the insolvent 
have been paid in full. 

This clause is the same as section 35 
(1) of the English SBankruptoy Act of 
1883. In In re Keeti; Ha parte Oficial 
Receiver (1), it was held that to satisfy that 
section the “debts” -including at least all 
debts which have been actually and properly 
proved in bankruptcy must have been fully 
paid in cash. 

Under section 22, the order may be 
annulled if insolvency proceedings are pend- 
ing in any other British Court, 

Under section 30, the order shall be 
annulled if the Court approves of a proposal 
for a composition or for a scheme of arrange- 
ment. 

Under the Indian Ingolvency Act, a 
practice had been established in this Court 
of allowing an insolvent to apply for leave 
to withdraw his petition on serving notices 
on all his creditors in the Schedule, and 
if no creditor appeared to oppose the 
application, leave was granted as a matter 
of course. 

The Court did not concern itself with 
the conduct of the insolvent or the manner 
in which he had settled the claims of hig 
creditors. 


It is cow the duty of the Court to seruti- 
nize the conduct of every insolvent who 
applies either for an order of discharge or 


<. for the annulment of the adjudication order. 


Under section 21, the Court has a discretion 
to make an order of annulment, and when 
the groand on which the application is made 
is the payment of the debts in full, it is 
entitled not only to be satisfied that, as a 
matter of fact, the debts have been fully paid 
in cash but also to take into consideration 
the antecedent conduct of the debtor, since it 
would not be a good exercise of that discre- 
tion to make an order of annulment where, 
if the insolvent were applying for his dis- 
charge, an order of discharge would not be 
granted: see per Stirling, L. J,in In re 


{1} (1905) 2 K. B. 666 at p. 677; 74 L. J. K. B. 694; 
mee T. 259; 54 W. R. 20; 12 Manson 235; 21 T. L. R, 
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Keet; Hx parte Oficial Receiver (1). When 
a proposal is made by an insolvent 
for a composition or a scheme of ar- 
rangement, provision has bsen made by 
sections 28 and 29 that the proposal should 
be placed before the creditors in the prescrib- 
ed manner, whereby the statutory majority 
of creditors can bind the minority, and all 
creditors receive equal treatment, thus pre- 
venting one or more creditors from refusing 
to accept the debtor’s proposal except on pre- 
ferential terms. 

Moreover, before the Court approves of the 
proposal, it is bound to consider the conduct 
of the insolvent. 

This application must be refused. That it 
ever was made seems to be due toa failure 
to comprehend the change introduced by the 
Insolvency Act of 1909. 

- Application refused. 

Attorney for the Applicant: Mr. G. H. 
Dalul. 


CALOUTTA HIGH COURT. 
Seconp Crvin Aepeat No, 760 or 1911. 
May 2, 1913. 

` Present:—-Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
TEK LAL SINGH AND OTHERS— DEFENDANTS 
-—APPELLANTS 
versus 
SRIPATI CHOWDHURY—Puaiytive 
; — RESPONDENT. 

Award--Private award not filed in Court, whether 
compulsorily registrable—Registration Act (III of 1877) 
a. 17 cl. (6)—Partition deed and award of partition, 
difference between, pointed out. 

A private award not filed in Court,is included 
within the word “awards” in clause (6) of section 17 
of the Registration Act, 1877 and is, therefore, not 
compulsorily registrable. 

A document which purports tobe an award may 
amount to something more than an award: if the 
parties to the reference affix their signatures to the 
award in token of their acceptance of the decision of 
the arbitrators, the award may thereupon become a 
deed of partition and may as such become compuisori- 
ly registrable. 

Appeal from the decree of the District 
Jadge of Chota Nagpur, dated December 
23rd, 1910, affirming thatof the Munsif of 
Giridih, dated April 29th, 1910. 

Babu Brranashibashi Mukherjee, for the Ap- 
pellants. 
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Babu Hara Prosad Ohatterjee, for the Re- 
spondent. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for declaration of title to 
immoveable property and for recovery of 
possession thereof. The subject-matter of 
the litigation originally formed part of joint 
property held by the plaintiff and his brother 
the father of the defendants. At the trial, 
the plaintiff produced an nuregistered private 
award which, he contended, conclusively es- 
tablished that the joint properties had been 
divided and that the disputed land had been 
allotted to his share. The Courts below 
have acted upon this award and founded 
their decision thereon though it had not been 
previously enforced in Court [Bhajahari Saha 
v. Behary Lal (1)]. On the present appeal, it 
has been argued that the unregistered 
award was not admissible in evidence, be- 
cause it was in essence a deed of partition 
and as such was compulsorily registrable 
under section 17 (6) of the Indian Registra- 
tion Act, 1877. It has also been contended 
that there is no evidence to show that two - 
of the defendants ever agreed to the arbitra- 
tion, 

In so far as the first of these points is con- 
cerned, reliance has been placed by the 
appellants upon the caseof Upendra Nath v. 
Umesh Ohandra(2) to show that a partition deed 
is compulsorily registrable, if it affects title 
to the property of more than the statutory 
value. This had not been disputed by the 
respondent, It has been argued, however, 
on their behalf that the instrument now 
before us, isan award and not‘a deed of 
partition, and that as an award, it is not 
compulsorily registrable as pointed out in 
Gulab Singh v. Mohar Singh (3). The des - 
termination of this question depends upon the 
conatraction of clause (6) of section 17 of the 
Indian Registration Act 1877, which lays 
down that decrees and orders of Court and 
awards are not compulsorily registrable. On 
behalf of the appellants, it has been argued 
that the eollocation of the words of this 
clause indicates that its application is re- 
stricted to awards filed in Court, This con- 
tention is not supported by the language 
used by the Legislature and is opposed to the 


(1) 33 C. 881; 460. L. J. 162. 
(2) 6 Ind. Cas. 346; 12 0. L. J. 25; 15 O. W. N. 375, 
(3) 160 P, L. R. 1906. < 
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decision of this Court in the case of Tara- 
kanta v. Rai Kishori (4). If the term 
‘awards’ was intended to be restricted in 
clause (1) to awards which have been filed in 
Court, the provision for exclusion of awards 
would be needless; because if a proceeding 
has been taken in Court to enforce an award, 
such proceeding would terminate in a decree 
or order in which the award itself would he 
merged. Consequently, a provision to the 
effect that decrees and orders of Courts are 
not compulsorily registrable would com- 
pletely cover the case in point. We are, con- 


sequently, not prepared to accept the inter- . 


pretation put upon clause (1) -of section 17 
by the learned Vakil for the appellant. We 
are fortified in this view by an examination 
of the language of clause (6) of sub-sec- 
tion (2) of section 17 of the Indian Registra- 


‘tion Act of 1£08. That clause now provides 


that any decree or order of a Court and any 
award is not compulsorily registrable. So that 
whatever doubt might have been possible as 
to the, true meaning of the provision con- 
tained in the statute of 1887, that doubt has 
now been removed by the Legislature. We 
hold accordingly that the award in this case 
was not compulsorily registrable. We may 
add, however, that a document, which pur- 
ports to be an award, may amount to some- 
thing more than an award: if the parties to 
the reference affix their signatures to the 
award in token oftheir acceptance of the 
decision of the arbitrators, the award may 
thereupon become a deed of partition, aud 
may as such become compulsorily registrable. 
The distinction between an award and a deed 
of partition to which we have just adverted, 
was explained by Mr. Justice West in the 
ease of Amarsi v. Dayal (5) and it was re- 
cognised in’ the cases of Rattan Chand v. 
Ghasita Mal (6) and Azimat Singh v. Kal- 
want Singh(7). See also Bhagat Ram v. Paras 
Ram (8). The first, contention of the appel- 
lant must, consequently, be overruled. 

As regards the second point, we are of 
opinion, that it is entirely unsubstantial. Ib 
does not appear from the proceedings in the 
Court below that any attempt was made by 
the second and the third defendants to 


(4) 6 Ind. Cas. 361; 13 C. L. J. 158, 
(5) 9 B. 50. 

(6) P. L. R. 1900 p. 459. 

(7) 111 P. L. R. 1907; 71 P. R. 1906. 
(8) 84 P. R, 1907; 184 P. L. R. 1908, 
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repudiate the award, on the ground that the 
arbitrators had not been duly authorised by 
them to effect the partition. On the other 
hand, they made common case with their 
eldest brother who was the head of their 
branch of the family, and we observe that 
the present appeal has been jointly preferred 
by all the three brothers. Under these circum- 
stances, they cannot be allowed to raise a 
question of fact which was not really in 
controversy in the primary Court, though it 
may be conceded that the point was songht 
to be raised before the Judicial Commissioner. 

The result is, that the decree of the Court 
of Appeal below is confirmed and this appeal 
dismissed, but there will be no order as to 
costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Frest-Orvit APPBAL No. 115 or 1912, 
May 29, 1913. 
Present:~- Mr. Lindsay, J. C. 
KANDHATYA BUX SINGH AND OTHERS 
—Prarntires—APPELANTS 
VETEUS 


SHEO BUX SINGH AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family—Separation—Burden of 
proof--Partition without actual division of property— 
Orders of Revenue Courts—Title—Gift by co-parcener— 
Estoppel—Father as manager, acts of, how far binding 
on sons. 

There may bea partition in a family without any 
actual division of its property, but in order to con- 
stitute a partition, there must at least be some evi- 
dence toshow that the parties agreed to separate 
and hold their shares not as joint tenants but as 
tenants-in-common. 

Entries in revenue papers resulting from orders 
passed by Revenue Courts do not operate to confer 
any title. 

Out of three brothers, forming a Hindu family, 
the third brother executed adeed of gift of his 
share in favour of the second brother’s sons, the de- 
fendants, who appliedfor mutation of names in revenue 
papers, to which the first brother, the plaintiffs’ father, 
objected on the ground that the deedof gift was 
void and inoperative as conveying the share of 
an undivided co-parcener. At last a compromise 
was arrived at by which the defendanta were to be 
recorded owners of a large part of the gifted 
property, and orders were passed accordingly. 
Subsequently, the plaintiffs brought a suit for declara- 
tion thatthe deed of gift was invalid on the same 
ground as was urged inthe mutation proceedings. 
The defendants pleaded that ab the time of the 
deed of gift, the family was in a state of separation: 
The defendants also contended that the plaintiffs, 
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being bound by the action of their father as 
the head of their own family, were now estopped 
from challenging the compromise: 

Heid, (1) that in the absence of anything to show 
the plaintiffs’ acquiescence in the mutation proceed- 
ings, they were entitled to bring the present suit, as 
they were no parties to the mutation proceedings and 
as they could not be bound by any and every act 
done by their father in his capacity as manager of 
the family; 

(2) that thel burden of proving the alleged 
separation as well as the date on which it was effect- 
ed lay onthe defendants who set up the plea of 
separation. p 

Appeal against an order of the Subordinate 
Judge, Bara Banki, dated 24th June 1912. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Mr, E. Manuel, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-appellants 
to obtain a declaration that a certain deed 
of gift, executed by one of the defendants, 
Sheo Balak Singh, on the 6th of December 
1910, wasinvalid and inoperative as being 
a transfer of his share by one member 
of joint Hindu family. The facts are’ as 
follows: There were three brothers, Durga 
Bux Singh, Ram Autar Singh, and Sheo- 
Balak Singh all of them still alive. It 
is admitted that up till recently, these 
brothers constituted a joint Hindu family. 
On 6th of December 1910, one of these 
brothers, Sheo Balak Singh, the first defend- 
ant in the case, executed a deed of gift 
by which he purported to transfer his 
interest in the family property to the 
three sons of his brother Ram Autar Singh. 
These sons are defendants Nos. 2, 3 and 4 
in the case. The plaintiffs are the sons 
and grandsons of the third brother, Darga 
Bux Singh. Darga Bux Singh was made 
a defendant in the suit (defendant No. 5). 
Shortly put, the case for the plaintiffs was 
that the deed of gift was of no effect 
jnasmuch as the family constituted a joint 
Hindu family. The defence set up by the 
donees, defendants Nos. 2, 3 and 4, was 
to the effect that at the time when this 
deed of gift was executed the family was 
ina state of separation and, consequently, 
the gift took effect on the divided share 
of the donor Sheo Balak Singh. Another 
plea was also raised in defence based upon 
the following circumstances. It appears that 
after the execution of the deed in question 
an application for mutation was made to 
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the Revenue Court by the donees of the 
property. This application was opposed by 
Durga Bux Singh the father of plaintiffs 
Nos. 1, 2 and 8. Ibis admitted that Durga 
Bux Singh is the head and the managing 
member of his own family. Durga Bux 
Singh objected to the mutation in favour 
of the donees on the same ground on 
which the plaintiffs now challenge the trans- 
action, that is to say, he pleaded that 
the deed was of no effect as being a 
transfer made by a member of a family 
which was still living in a state of jointness. 
The result of the mutation proceeding was 


. that a compromise was arranged between 


the three donees of the property and Darga 
Bux Singh. Ib was agreed that out of 
the property transferred by the deed of 
gift a one-fourth share should ba recorded 
in that name of Darga Bux Singh the 
remaining ths share being recorded in 
the names of the donees. Accordingly the 
2nd, 3rd and 4th defendants set up a 
plea that this arrangement, to which Durga 
Bux Singh as head of the plaintiffs’ family 
was a consenting party, was a bar to the 
suit, that the plaintiffs were bound by 
the action of their father and were estopped 
from challenging the validity of the trans- 
action. The Subordinate Judge dismissed 
the suit. He held that at the time the 
deed of gift was executed, the family was 
ina state of separation. He also decided 
in favour of the plea of estoppel which 
was raised by the defendants. The plaintiffs 
come here in appeal and the two points 
for decision are first, whether or not the 
family had become separate at the time 
the deed was executed, and secondly, 
whether the compromise proceedings in the: 
mutation case constitute a bar to the plaint- 
iffe’ suit. i 

With regard to the first issue, both sides 
produced oral evidence, As the defendants 
set up a plea of separation, the burden 
of proof lay upon them to show that 
the family had become separate at the 
time of the transaction complained of, and 
further as the date of separation was & 
material circumstance in the case, it also 
lay upon the defendants to make out on 
what date the separation which they alleged 
took place. It is important, therefore, to 
notice that in the written statement which 
was filed by the principal contesting defend. 
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ants there was nothing said as to the 
date on which the members of the family 
separated. This point did not escape the 
notice of the learned Judge and on the 
16th of January 1912, the day on which 
the issues were settled, he called upon the 
` defendants’ Pleader to specify the time of 
separation. The answer given by the Pleader 
was that he was unable to state on what 
date separation took place. This appears 
to me to be a very important circumstance 
when we come to examine the value of 
the evidence given by the defendants in 
respect of their plea of separation. It is 
hardly conceivable that the defendants’ 
Pleader should have been kept in ignorance 
of the date of partition, mcre especially 
when we find afterwards from the evidence 
that the partition, which was alleged, had 
been made only a very short time before. 

[After discussing in detail the evidence! on 
the point of separation, the learned Judicial 
Commissioner concluded as follows ]:— 

It is, no doubt, settled law that there may 
be a partition in a family without any 
actual division of the property, but at any 
rate in order to constitute a partition there 
must be some evidence to show that the 
parties agreed to separate and hold their 
shares not as joint tenants but as tenants 
in-common. This is the minimum amount 
of evidence required in order to establish 
that a partition has taken place and in 
the present case, I hold that the defendants 
have failed entirely to show that any such 
agreement was ever entered into between 
the co-parceners who were entitled to have 
a voice in the partition of the property 
belonging to this family. On the main 
question, therefore, namely, whether the 
family was in a state of separation at 
the time this deed of gift was executed, 
my finding is against the defendants. I 
hold that the deed of gift was executed 
at atime when the family was joint and 
unless there is some other ground for uphold- 
ing the transfer, it must be held to be 
inoperative and invalid as against the plaint- 
iffs. 

The only other matter for decision is 
whether the plaintiffs were estopped from 
bringing this suit. On this point, I have 
no hesitation in finding that they were 
not. The defendants cannot hold up the 
gettlement effected between themselves and 


INDIAN GASES. 


833 


Durga Bux Singh in the mutation pro. 
ceedings as a bar to this suit, Entries in 
the revenue papers resulting from orders 
passed by Revenue Courts do not operate 
to confer any title and it cannot, therefore, 
be said that anything done by the order 
of the Revenue Courts in this case has 
by itself given title to the defendants over any 
property affected by the mutation order. 
lu the next place, I am unable to hold 
that these plaintiffs were barred by the 
act of their father in assenting to the 
compromise which ended in an order for 
mutation being passed in March 1911 in 
accordance with which one-fourth of the 
property covered by the deed of gift was 
directed to be entered in Durga Bux’s name. 
Durga Bux, nv doubt, is the managing 
member of the family to which the plaintiffs 
belong but the plaintiffs cannot be bound 
by any and every act done by Durga Bux 
Singh in his capacity as & manager, If 
Durga Bux Singh acting from corrapt motives, 
as in the circumstances he may be inferred 
to have done, has chosen to relinquish rights 
to property in which the plaintiffs as his 
sons were also interested, that is no’ reason 
why his sons should be held bound by 
his act. The sons were no parties to the 
mutation proceedings. They were no parties 
to the compromise which was filed before 
the Revenue Court. The defendants tried 
to make ont that the plaintiffs were present 
at the time of the compromise and were 
assenting parties to it, but this fact they 
have utterly failed to establish. No doubt, 
the plaintiffs knew that mutation proceed- 
ings were going on. Kandhaiya Bux Singh 
was examined asa witness and stated that 
he was wellaware that the application for 
mutation had been made. He also admitted 
that he took no steps to oppose the appli- 
cation but it is not possible to contend 
that for this reason heis estopped from 
bringing a suit. The suit was filed in 
December 1911 some eight or nine months 
after the date of the mutation order and 
Iam unable to say that there is anything 
in the conduct of Kandhaiya Bux Singh 
or the other plaintiffs which would disqualify 
them from contending now that the deed 
of transfer is inoperative as against them. 
They were not obliged to oppose the appli» 
cation for, mutation for as already said, 
mere mutation would not operata to take 
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away from the plaintiffs any property to 
which they were entitled. There is nothing, 
therefore, in this plea of acquiescence or 
estoppel. I find on this point also in favour 
of the plaintiffs-appellants. 

The result, therefore, is that I allow this 
appeal, set aside the decree of the Court 
below and direct that the plaintiffs’ claim 
be decreed with costs. i 

The appellants will also get their costs 
in this Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Seconp OivıL Arrear No. 937 or 1911. 
May 1, 1913. 

Present:— Justico Sir Ashutosh Mcokerjee, 
Kr., and Mr. Justice Beachcroft. 
SHIB NARAIN MONDOL—Prarntire 
— APPELLANT 
versus 
BAIKUNTHA NATH SANTRA AND OTHERS 
— Derenpants— RESPONDENTS. 

Mortgage—Swit on morigage—Defendant combining 
in himself two-fold character—-Holder of equity of re- 
demption and prior encumbrancer—Defence that mort- 
gage in suit is fictitious, whether available to him. 

In a suit upon a mortgage, if the defendant 
combines in himself a two-fold character, being the 
holder of the equity of redemption as alsoa prior 
encumbrancer, the defence is available to him that 
the mortgage in suit is fictitious. 

Gokaldas Gopaldas v. Puranmal Premsukhdas, 10 C. 
1035 (P. CO); 11 I. A. 126, referred to. 

Appeal from the decree of the First Sub- 
Judge of Midnapore, dated December 17th, 
1910, affirming that of the second Munsif of 
Tamluk, dated -April 30th, 1910, 

Babus Biraj Mohun Majumdar and Hart 
Bhushan Mukerjee, for the Appellant, 

Babu Jyotish Chandra Hazrah, for the 
Respondents. 

JUDGMENT.—tThis is an appeal by the 
plaintiff in a suit to enforce a mortgage 
security. The first three defendants are the 
admitted owners of the disputed property. 
On the 12th November 1897, they executed 
an unregistered mortgage-bond in favour of 
the plaintiff. On the 2nd August 1898, they 
executed a registered mortgage-bond in 
favour of one Kartick Jana. On the 15th 
December 1905, the right, title and interest 
of the mortgagors in the mortgaged proper- 


ties was sold in eXecution of a money-decree 
against them and passed into the hands of 
the fourth defendant. The mortgagee of 
1898 sued to enforce his security as against 
the mortgagors and the purchaser of the, 
equity of redemption, the fourth defendant. 
A decree was made by consent of parties, 
which was satisfied by the fourth defendant 
onthe 14th December 1907, with money 
raised by him upon a mortgage executed 
by him on the 10th December 1907 in favour 
of the fifth anc sixth defendants. Oa the 
27th August 1909, the plaintiff commenced 
the present action to enforce his security, 
and he joined as defendants the mortgagors 
(first three defendants), the purchaser of 
the equity ef redemption (the fourth deferd- 
ant), andthe mortgagees from the latter, 
{the fifth and sixth defendants). The Court 
of first instance decreed the suit. On appeal, 
the Subordinate Judge has dismissed the 
suit, because, in his opinion, the mortgage 
sought to be enforced was fictitious, while 
that of the 2nd August 1898 represented a 
genuine transaction. The plaintiff has 
appealed to this Court, and on his behalf 
the decision of the Subordinate Judge has 
been challenged on the ground that as the 
fourth defendant now occupied the position 
of a prior mortgagee, he is nct entitled to 
question the validity of the mortgage in 
suit which can, at least, take rank as a 
Subsequent encumbrance. In our opinion, 
there is no foundation for this contention, 
There is no controversy that if the two 
mortgages of 1897 and 1898 be assumed to 
be genuine, the mortgagee of 1898 or his 
representative in-interest is entitled to 
priority, under section 50 of the Indian 
Registration Act, ad his title is based on 
a registered instrument. Consequently, 


prima facie, the fourth defendant is in the 


position of a prior encumbrancer, and it is 
immaterial to him whether he is sought to ` 
be redeemed by the mortgagors or by a 
person who claims as a subsequent encum- 
brancer from them. But this doctrine has 
no application to the circumstances of the 
case before us. As already stated, the 
fourth defendant is also the purchaser of 
the right, title and interest of the mortgagors 
at a sale held in execution of a money- 
decree against them. He, therefore, com- 
bines in himself a two-fold character; he is 
the holder of the equity of redemption and 
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he is also in the position of a prior encum- 
brancer. In his character as holder of the 
equity of redemption, the defence is, un- 
doubtedly, available to him that the mortgage 
in suit is fictitious. Is that defence, then, 
not available to him because he has also 
acquired the position of a prior encum- 
brancer? It has been argued for the appsilant 
that when the two interests combined in 
the same person, there was a merger. This 
contention is obviously unsound, because the 
decision of their Lordships of the Judicial 
Committee in the case of Gokal Das Gopal 
Das v. Puranmal Premsukhdas (1) shows 
conclusively that the fourth defendant is 
entitled to use the mortgage of 1898 as a 
shield for his protection. We must hold 
accordingly that it was open to the fourth 
defendant, and, consequently, to the subse- 
quent encumbrancers from him (the fifth 
and sixth defendants) to dispute the 
genuineness of the mortgage transaction on 
which the plaintiff seeks to found his claim. 

The result is, that the decree of the Subor- 
dinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 
(1) 10 0. 1035 (P. CO); 11 I. A. 126. 


`~ MADRAS HIGH COURT. 
FULL BENCH. 
Keverrep Case No. 16 of 1911. 
March 18, 1913. 
Present:—Sir Arrold White, KT., 
Chief Justice, Mr. Justice Sankaran Nair, and 
: Mr. Justice Tyabji. 

Tne SECRETARY 10 rau COMMIS. 
SIONER or SALT, Asxart AND SEPARATE 
REvenve—Peririoner 

versus 


Tan SOUTH INDIAN BANK, Linrrep 


TINNEVELLI—COUNTER- PETITIONER. 

Stamp Act (H of 1899), Sch. I, Art. 5—Agreement 
or memorandum of agreement— Declaration by would. 
be borrower from Bank—Undertaking not to encumber 
property, whether an agreement or memorandum of 
agreement—Offer cr proposal. 

A written proposal or a written offer does not 
become subject to stamp duty by reason of subse- 
quent acceptance which is not in writing. 

Where under the business rules of a Bank, a would- 
be borrower was required, before the Bank, decided 
to advance any loan to him, to sign in the confidential 


register of the Bank a declaration to the following 
effect: “Iam worth Rs.—. I have debts to the extent 
of Rs.—. I have encumbered my lands to the extent 
of Rs.— I declare that I will not further enoumber 
this property until the debt to the Bank is discharged”: 

Held, that, as the declaration was a mere proposal 
and did not amount to an agreement or a memo. 
randum of an agreement within the meaniag of 
Article 5, Schedule I to the Stamp Act of 1899, it did 
not require to be stamped ag such. 


(ase stated, under section 57 of Act IE 
of 1899 by the Secretary to the Qom- 
missioner of Salt, Abkari and Separate 
Revenue. 

The Government Pleader, for the Peti- 
tioner. i 

Mr. M. D. Devadoss, for the Counter-Paeti« 
tioner. 

JUDGMENT. 

Warts, C. J.—The only evidence to which 
our attention has been invited as to the 
course of business of the Bank is the states 
ment contained in the letter of the 
Secretary to the Board of Revenuo. In 
that letter, the course of business is thus 
prescribed:. “The Bank grants loans on 
promissory-notes payable on demand or 
otherwise. Before advancing money, it 
requires the borrower to make a declara- 
tion in the confidential register in the 
form thereto annexed and to sign it.” A 
translation of the form to which the 
Secretary refers is annexed to the letter, 
Reading the entries in the register by 
the light of the statement by the Secretary 
as to the course of business, I am unable 
to say that the entries in the register 
show that the signing of the declaration, 
the execution of the note,and the advance 
of money by the Bank were one and the 
same transaction. I express no opinion 
as to whether, if it appeared on the 
face of the entries that the signing of the 
declaration, the execution of the note, and 
the advance of the money were one and the 
same transaction, the entries would require 
to be stamped, as an agreemeab or a 
memorandum of an agreement, 

For the purposes of the questisn wa 
have to consider, [am quits prepared to 
accept the proposition that, the document 
in question is evidence of an agreement, 
I donot say, ‘of an agreement and the 
terms thereof,’ but if the document is 
evidence of an agreement, evidence that 
the minds of the parties when the docu. 
ment was signed were adidem with regard 
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to the particular matter, in that case that 
document would require to be stamped. 
Now, can we infer from the statement as 
to the course of the business and the 
entries in the register that, when the 
declaration was signed, the minds of the 
parties were ad ¿dem with regard to the 
matter in question ? It has to be observed 
that, according to the course of business 
ag stated by the Secretary, before the 
money is advanced, the borrower is required 
to make a declaration. The Government 
Pleader has suggested that that implies 
that, if the declaration has been made, the 
Bank will, as.a matter of course, make the 
advance. I do not think that that im- 
plication necessarily arises. 

Now, can it be said that there is evi- 
dence of an agreement which imposes an 
obligation of‘any kind on the Bank? I 
think not. I do not think it can be said, 
reading these entries, that on the making 
of the declaration by the borrower the 
Bank were under any obligation forthwith, 
or within a reasonable time thereafter, to 
advance money. What is it on which the 
suggestion is based that we can read in 
these entries an agreement imposing an 
obligation on the Bank P The Government 
Pleader concedes thatthe only words in 
the register are the words “Hundi No. 179.” 
We have looked into the original register, 
and we find that it is arranged in a 
tabular form. The first column is headed 
“Hundi No. ” The 2nd column is, head- 
ed “Date.” The first entry in the lst column 
is 179,” that is, there is a reference to a 
hundi of the number 179, Then as regards 
the date in the original register, the 
year and month are not given, but the 
day of the month which is stated appears 
to be the date on which the declaration 
was signed. Whether that is intended to 
ba the date of the kundi or whether it 
is intended to be the date of making of the 
declaration, is not clear in the original 
register. Now, we are invited, on the 
strength of this reference to a hundi 
(amount unspecified), to infer an agree- 
ment by the Bank to make an advance 
on the signing of the declaration and to 
infer the fact that an advance was made, 
I do not think that on such evidence, 
we should be warranted in making that 
inferenee—at any rate, for the porp-ss 


of deciding whether, under a fiscal enact- 
ment, this particular document is one 
which requires to be stamped. Then can 
it be said, that thers is an agreement which 
imposes any obligation on the borrower P 
It had been suggested that it is an 
undertaking by the borrower that,in con- 
sideration of the Bank advancing money, 
he undertakes not to encumber the property 
mentioned inthe register. I cannot read 
the entry in the register as amounting 
to anagreement such as that. It seems 
to me, so far as] can see from what 
appears within the four corners of the 
document—I do not know whether we are 
entitled to go outside it—it seems to me 
that whatthe entry really represents is 
a statement by the would-be borrower of 
the property of which heis in possession 
in order that the Bank might be informed 
as to whether he isa man of substance, 
and an undertaking by the would-be 
borrower that, if the Bank advanced him 
money on his promissory-note, he would 
not encumber the property mentioned in 
the declaration until the Bank debt was 
discharged ; and that the entries were made 
not for the purpose of recording an existing 
agreement between the parties or any 
memorandum of an existing agreement, but 
for the purpose of enabling the Bank to 
decide, whether in the course of their 
business, they would make the advance 
which was contemplated at the time the 
declaration was signed. No doubt, the exe- 
cution of a promissory-note was in the 
contemplation of the parties at the time. 
No doubt, the coming into existence of a 
Bank debt was in the contemplation of 
the parties at the time. But for thd 
reasons I have stated, I do not think that 
this document can be treated either as an 
agreement or as a memorandum of an 
agreement. The Government Pleader 
suggested that ‘until the Bank debt ia 
discharged’ should be read as indicating 
that the debt had already bsen incurred 
by the advance of the money on the 
promissory-note at the time the declaration 
was signed. That seems to me to be 
inconsistent with the statement of the 
course of business by the Secretary that 
before advancing money, the Bank requires 
the borrower to maksa deslaration in the 
form prescribed, 
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For the purposes of the further argument 
that the Government Pleader addressed 
tous, I will assume that on the signing 
of the declaration there was a “proposal” 
or an “offer.” The Government Pleader 
has referred to us to several authorities 
with regard to the question as to what is 
sufficient by way of note or memorandum 
for .the purpose of satisfying the 4th section 
of the English Statute of Frauds. There 
can be, I think, no doubt that there 
is a considerable divergence between the 
line of authorities with referenca to section 
4 of the Statute of Frauds and the other 
authorities to which our attention has 
been called, the authorities under the 
Stamp Law. Itseems to me, if there be 
auy conflict between the principles held 
applicable in these two lines of authorities, 
we ought to follow the decisions in con- 
nection with the matter which it is now 
before us, the Stamp Law. If we turn to 
the authorities under the Stamp Acts, I 
think, if may be said to have been 
established that a written proposal or a 
written offer does not become subject to 
stamp duty by reason of subsequent ac- 
ceptance which is not in writing. In -the 
case of Oarlill v. The Oarbolic Smoke Ball 
Company (1), Mr. Justice Hawkins lays 
down the law thus: “No document re- 
quires an agreément stamp unless it amounts 
to an agreement or a memorandum of an 
agreement. The mere fact that a dveu- 
ment may assist in proving a contract does 
not render it chargeable with stamp duty; 
it is only so chargeable when the document 
amounts to an agreement of itself or to 
a memorandum of an agreement already 
“made, A mere propcsal or offer until 
accepted amounts to nothing. If accepted 
in writing, the offer and acceptance together 
amount to an agreement; but if accepted 
by parol, such acceptance does not convert 
the offer into an agreement nor into a memo- 
randum of an agreement, unless, indeed 
after the acceptance, something is said 
or done by the parties to indicate that in 
the future itis to be so considered,” and 
the learned Judge cites several Hnglish 
decisions. Among the authorities which he 
cites is Ohaplin v. Clarke (2). Im that 


(1) (1892) 2 Q. B. 484; 61 L, J. Q. B. 696; 56 J. P. 
665. 
(2) 4 Ex. 408. 


case, the action was brought by an allotter 
of shares in a joint stock company to 
recover the amount of deposiis paid by 
him. The question arose as to whether a 
certain document required a stamp. Mr. 
Justice Maule at 407, in the course of the 
argument, observed: “If the contract was 
made by the letter of allotment, coupled 
with the payment of the deposit, then it 
was not an agreement within the Stamp 
Act. An offer in writing accepted by 
parol does not require a stamp.” Then 
we have another decision of the Hxchequer 
Chamber in Olay v. Crofts (3). That was 
the case ofan action by a School-master 
who published a prospectus one of the 
terms being that a pupil should not be 
removed without three months’ notice sub- 
ject to the payment of one term’s fee if 
they were taken away without notice—a 
pupil was taken away without notice and 
the School-master sued for the fee, There 
it was held that the prospectus was a 


proposal, and not an agreement and that 
no stamp was necessary. Parke, B., on 
the course of the argument, said: A 


memorandum does not require a stamp 
where, being a mere proposal in the first 
instance, it afterwards becomes binding by 
subsequent matter.” Later on, he says: 
“This was only a proposal at the time the 
prospectus was produced to the defendant. 
It becomes an engagement only when it 
is qualified by an offer to reduce the terms, 
The defendant, then, makes a coutract by 
his conduct. The defendant, by adopting 
the proposal, and sending his sous to school, 
makes it a contract. . There was only a 
proposal in the first instance, and the 
case isnot within the Stamp Act.” The 
Government Pleader has invited usa to say 
that the passage in the judgment of 
Mr. Justice Hawkins, to which [ have 
referred, does not represent the law. Thea 
conclusion at which I have arrived is that 
the-document in question in the -present 
case does not require to be stamped as an 
agreement or a8 a memorandam of an 
agreement. < 

SANKARAN Narr, J.—I agree. 

TyABII, J—A declaration in the form 
appended to the letter of reference of the 
21st September 1911 cannot, it is admitted, 

(8) (1861) 20 L. J, Ex, 861; 90 R. R. 805; 17 L. T. 
{o. s.) 281. 
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of itself constitute an agreement. In order 
that an agreement may arise between the 
parties, such a declaration must be followed 
by some action on the part of the Bank, 
indicating an acceptance by it of the terms 
contained in the declaration. It was argued 
before us that, when subsequently to the 
declaration aloan is made by the Bauk, 
then there is a complete agreement; the 
terms of which are represented by the 
declaration, and that the declaration then 
becomes an “agreement or memorandum of 
an agreement” within Article 5 of the 
Stamp Act and must, therefore, be stamped 
as such. According to this contention, 
therefore, the agreement or memorandam 
of agreement consists partly of the declara- 
tion and partly of its parol acceptance : 
the declaration is uot, in itself, the whole 
contract: the declaration, when read 
together with its acceptance by the Bank 
(such acceptance being implied by the 
Bank making the l6an), forms the contract. 
The decisions cited by the learned Chief 
Justice, viz., Olay v. Orofts (8); Ohaplin v. 
Olarhe (2); Hudspeth v. Yarnold (4) and 
Oarlill v. The Oarbolic Smoke Ball Oompany 
(1), show that the Courts in England have 
held that under such circumstances, no stamp 
is necessary in England. The English Stamp 
Acts under which the decisions were given 
are 54 and 55 George III, Chapter 184. 
and 54 and 55 Victoria, Chapter 39. The 
terms of those Acts are not materially 
different from the terms of the Indian 
Stamp Act, 1899. J, therefore, agree that 
the reference should be answered in the 
negative as indicated by the learned Chief 
Justice. The document in question need 


not be stumped. 
(4) (1850) 9 C. 625; 19 L. J. CO. P, 321; 14 Jur. 578; 
137 Eng. Rep. 1036. 
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First Orvit APPEAL No. 1081 or 1910. 
April 30, 1913. 
Present:— Mr. Justice Rattigan and 

. Mr. Justice Scott-Smith. 

JESA LAL AND OTHERS— DREBNDANTS—- 

APPELLANTS 
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signed by parties—Evidence det (1 of ¥872), s. 90— 
Presumption of genuineness—Document thirty uears 
old—Custom —Succession—Puchhrat Brahmins of 
Multan city —Daughters-—Collaterals. 

The mere fact that the parties have signed an 
award made by arbitrators does not affect its character 
as an award. ' 

Gulab Singh v. Mohar Singh, 160 P. L. R. 1906, fol- 
lowed. 

In this country, Courts should act with caution in 
drawing the presumption of genuineness under sec- 
tion 90 of the Evidence Act. They should not accept 
a document merely because it is alleged to have 
been executed more than 30 years before suit. 
Before a Court is justified in making a presumption 


“in favour of the genuineness of any such document, 


it should be satisfied aliunde that there is good 
ground for accepting it as a true document. 

Among Puchhrat Brahmins of Multan city, there 
exists no custom whereby the collaterals cf a de- ' 
ceased. proprietor are entitled to succeed, in preference 
to his daughters, to property of which he was ab- 
solute and exclusive owner. 


First appeal from the decree of the District 
Judge, Multan, dated the 27th July 1910, 
decreeing the claim. ; 

The Hon’ble Mr. Shad? Lal, R. B, for the 
Appellants. 

Rai Bahadur Pandit Sheo Narain, 
Respondents. 

JUDGMENT.—The parties are Puchhrat 
Brahmins of Multan ‘city and the pedigree- 
table given in the judgment of the District 
Judge explains their relationship. 

The plaintiffs are the daughters of Thakar 
Das, son of Sobh Raj, who died without male 
issue on the 15th April 1909, and defendants 
are the great-grandsons of Jindu Ram, the 
brother of the said Sobh Raj. Plaintiffs 
claim the property in dispute, which consists 
of four houses, certain jewellery and a cow, 
on the ground that it belonged solely to their 
late father and that they are, under Hindu 
Law, the beirs thereto, 

Defendants deny plaintiffs’ rights on two’ 
grounds. In the first place, they assert that 
Thakar Das was a member of a joint Hindu 
family and that the property left by him was 
owned jointly by him and by themselves, 
In the second place, they contend that by 
custom obtaining among Brahmins of Multan 
city, a daughter has no right to succeed to 
property left by her father in the presence of 
the deceased’s collateral heira and this’ too 
despite the fact that the deceased was nota . 
member of a joint Hindu family and did not 
own such property Jointly with the collaterals 
but in his own exclusive right. The District 
Judge found, after a careful and exhaustive 
cOnsideration of the evidence, that the de- 


for the 
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ceased Thakar Das was not joint with defend- 
ants at the time of his death, but was ex- 
clusive owner of the four houses specified in 
the plaint, and that defendants had failed to 
establish the custom which they alleged. He 
accordingly granted plaintiffs the decree for 
which they prayed, but in so doing appa- 
rently overlooked the fact that plaintiffs’ 
Pleader had given up all claim respecting the 
jewellery alleged to be in defendants’ posses- 
sion. Asthe learned Judge had himself 
found, upon the 6th issue, that there was no 
evidence that Thakar Das had left any jewel- 
lery, the decree for recovery thereof or for 
their value was obviously pro tanto erroneous, 
It is somewhat curious, however, that defend- 
ants in their grounds of appeal have taken 
no special objection to this part of the decree 
and neither side referred to this matter in 
argument before us. ` As it has been ignored 
by both parties, we may assume that they 
are both satisfied with the finding of the 
District Judge that Thakar Das left. no 
jewellery and that plaintiffs have no inten- 
tion of attempting to execute that part of the 
decree. < 

As regards the houses, however, defendants 
contest the findings of the District Judge 
both upon the Ist and 2nd issues and also 
upon the fourth issue, and it is these ques- 
tions which we have to decide upon this 
appeal, 


In support of their allegation that their 
late father, Thakar Das, separated many years 
ago from his brother, Jindu Ram, plaintiffs 
rely (1) upon an award (Exhibit P 13) alleg- 
ed to have been made by arbitrators on the 
27th January 1878, whereby the said arbi- 
trators allotted the four houses now in dis- 

* pute to Thakar Daa, and certain other houses 
to Jindu Ram; and (2) upon the fact that 
since 1878, Jindu Ram and his descendants, 
on the one hand, and Thakar Das, on the 
other hand, dealt with the properties in their 
respective hands as if they were sole owners 
thereof. 


As regards Exhibit P 13, Mr. Shadi Lal con- 
tends that it is in reality a deed df partition, 
effected by the parties themselves and urges 
that its real nature was disguised and it was 
described as an award merely for the purposes 
of evading the law as to registration and 
stamp duty. In this connection, the learned 
Counsel relies upon Azimat Singh v. Kalwant 
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Singh (1) and argues that the so-called 
award was inadmissible in evidence. In our 
‘opinion, this contention has no force. Ib is 
clear from the agreement dated 30th Novem- 
ber 1877 (Exhibit P 12) that the two parties 
were desirous of having their property par- 
titioned by arbitrators, and that they had 
not themselves actually divided that pro- 
perty is obvious from the fact that it took 
the arbitrators nearly two months to effect 
the partition. The facts are obviously dis- 
tinguishable from those dealt with in the 
judgment reported as Azimat Singh v, Kal- 
want Singh (1) and Gulab Singh v. Mohar 
Singh (2) is authority for the proposition 
that the mere fact’that the parties signed 
the deed, does’not affect its character as an 
award of arbitrators. Assuch it was clearly 
exempt from registration under clause (¢) of 
section 17 of the then Registration Act III 
of 1877. The next argument is that neither 
the agreement of the 30th November 1877 
(Exhibit P 12) nor the award (Exhibit P 13) 
has been duly proved. Both these documents 
were more than 30 years old at the date of 
suit, and they were both produced from the 
custody of plaintiffs who would, in the ordinary 
course of things, as the heirs of Thakar Das, 
have their custody. In the circumstances, 
the Court is entitled to presume, under section 
90 of the Indian Evidence Act, that the deeds 
are genuine and were duly signed by the 
persons whose signatures they purport to 
bear. We readily concede that in this 
country the Coarts should act with caution in 
drawing any such presumption, and that they 
should not accept a document merely because 
it is alleged to have been execated more than 
30 years before suit. Before a Court is justi- 
fied in making a presumption in favour of the 
genuineness of any such document, it should 
be satisfied aliunde that there is good ground 
for accepting it asa true document. In the 
present case we consider there are facts which 
tell strongly in favour of the genuineness of 
both documents. As regards Hxhibit P12, 
we have the evidence of the witness, Hotu Ram, 
who swears that it bears his signature and 
that he signed it at the request of Jindu Ram, 
and we have the further fact that the stamp- 
vendor, Mangat Rai, proves that the stamp 
on it (No. 165 in his register) was sold by 


(1) 71 P. R. 1906; 11 P. L. R. 1907. 
(2) 160 P. L. R. 1906. 
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him on the 30th November 1877 to Thakar 
Das. The deed, it is true, is dated 29th 
November 1877, but we do not consider the 
difference in dates as very material. It is 
quite possible that the stamp was actually 
sold on the 29th November 1877 and that 
the vendor did not enter the sale in his regis- 
ter till the following day. It is alleged, 
and indeed it is clear from the terms of 
Exhibit P. 12, that the agreement between 
Jinda Ram and Thakar Das was drawn up in 
counter- parts, and in corroboration of this 
fact, we have another entry in Mangat Rais 
register to the effect that another stamp- paper 
of like value was sold the same day to 
Thakar Das (entry No. 164in his register). 

Then as to the award (Exhibit P 13), we 
have the evidence of Ranjit Rai who deposes 
that bis deceased father, Dhalln Ram, was a 
petition-writer and that the award was 
written by the said Dhallt Ram, whose writ- 
ing he identifies. In addition to this, we have 
it clearly proved, and indeed now admitted 
by Mr. Shadi Lal, that for many years past 
both Jindu Ram and Thakar Das have been 
dealing with the properties respectively al- 
lotted to them by this award, as if such pro- 
perties belonged to them absolutely and in 
exclusive ownership. 

Both Jindu Ram and Thakar Das are dead, 
and it is also proved that Pandit Gopi Nath 
one of the arbitrators is also dead, (see the 
evidence of his son, Chaudhri Shib Dyal). 
Plaintiffs also allege that the other arbitrator, 
Asa Nand, is dead, and no attempt has been 
made to controvert this allegation. In the 
circumstances, while we are fully alive to the 
danger of accepting documents as genuine 
merely because they are said to be “ancient”, 
we are satisfied in the present case that both 
Exhibit P 12 and Exhibit P13 were duly 
executed by the persons whose signatures 
appear thereon, and in reliance upon those 
documents and upon the conduct of Jindu 
Ram and Thakar Das since 1878 in dealing 
with their respective properties, we have 
no hesitation in agreeing with the District 
Judge that Thakar Das, at the time of his 
death, was not joint with defendants but was 
the exclusive owner of the houses in suit. 
There remains the question whether defend- 
ants have established a custom, contrary to 
the rules of their personal law, whereby the 
collaterals of a deceased proprietor are en- 
titled to succeed, in preference to his daugh- 
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ters, to property of which he was absolute and 
exclusive owner. Upon this part of the case, 
we did not think it necessary to call upon Mr. 
Sheo Narain to reply. The parties, it must 
be remembered, are Brahmins living in a city 
and the custom which they haveattempted to 
seb up is not a family custom but one which 
they would have us believe obtains among 
various classes of Brahmins not only in Multan 
city, but also in the Districts of Muzaffargarh 
and Dera Ghazi Khan. Some witnesses have 
deposed that in certain cases the male 
members of a particular family have succeed- 
ed to property in the presence ofthe deceased’s 
daughters but the instances are of the va- 
gauest possible description and admit of many 
possible explanations. In some cases, the 
deceased and the persons who succeeded were 
probably joint in property; in others, a family 
arrangement was possibly arrived at; and in 
every case, it would bea woman who would 
have to contend with males. We cannot 
possibly believe that there is this very 
general custom obtaining throughout many 
districts amonga class who arein no. way 
agriculturists but, on the contrary, towns-folk 
and members of a caste which would, above 
all others, have regard to the rules of Hindu 
Law. We hold, therefore, that defendants 
have failed to prove the custom upon which 
they rely. The result is, that the appeal is 
dismissed with costs, ; 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp OiviL Appeat No. 391 or 1911. 
June 12, 1918. 
Presenti: —Mr. Lindsay, J. ©. 
GAU HAR KHAN— PLAINTIFF —APPELLANT 
Versus 
AJUDHIA SINGH AND OTHERS —DEFENDANTE 


— RESPONDENTS. 

Mortgage— Words “rehen,” “arh” and “mustagharagq,” 
whether convey power of sale—Word “mustagharaq” used 
in hypothecation deed, effect of —Simple morlgage— 
Charge — Construction of document. 

Words like “rehen,” “ark” and “mustagharag” are of 
themselves sufficient to convey a power of sale. 

Where a borrower hypothecated his property as 
security for the debt, using in the deed the expression 
“mustagharaq kiya”, and promised to pay the interes 
yearly out of the income of the hypothecated property 
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aud to pay the principal after a specified period 
with the further covenant that in case of his failure 
to pay the debton the date fixed he will execute 
another deed giving the lender possession over the 
property: 

Held, (1) that the ase of the word “mustagharag” 
clearly indicated that there was a hypothecation and 
the obvious intention of pledging the property as 
security was that the debt should be realised by its 
sale; 

(2) that the document was a deed of simple mort- 
gage and not merely a deed of charge, because the 
power of sale in a simple- mortgage may be given 
either expressly or impliedly, te, by words which 
commonly import such a power} 

(3) that the further covenant to execute a mort- 
gage with possession was introduced not to limit 
the remedy of the lender but to give the borrower 
the option of executing a possessory mortgage in 
order to prevent his property being taken by 
sale. 

Appeal against an order of the District 
Judge, Sitapur, dated 12th July 1911. 

. Pandit Gokaran Nath Misra, for the Appel- 
lant. 
Babu Basdeo Lal, for the Respondents. 
JUDGMENT.—The short point for deoi- 
sion in thissecond appeal is whether the 


deed which was pub in suit by the plaintiff 


. appellant was a deed of mortgage or a deed 


of charge. The suit was one for sale and 
both the Courts below have dismissed’ it as 
being barred by limitation. They have both 
held that the dosument, on which the plaintiff 
relied, was not a simple mortgage but merely 
a deed of charge. The argument in second 
appeal is that this interpretation of the deed 
‘is wrong. lam of opinion that. both the 
Courts below have misconstrued the instru- 
ment which I take to be a deed of mortgage 
and not merely a deed of charge. This 
document was executed in the year 1868 
and the terms of it may be described as fol- 
lows: ~ 

The borrower sets out that he had taken 
Rs.390 by way of loan from one Indal Singh at 
the rate of Rs. 2 per cent. per mensem. There 
is a promise to pay in a period of four years 
and three months. The executant goes on 
to state that he has “hypothecated” his four 
biswas share in the village of Rasulpur as 
security for this debt (mustagharag kiya). 
He covenants that the interest shall be paid 
yearly from the income of the hypothecated 
pati: and that tho principal will be paid on 
the expiry of the period mentioned. There 
is then a further covenant that if the execu- 
tant is not able to pay the debt on the date 
fixed, he will execute another deed giving the 
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lender possession over the property. It 
seems to me that there. can be no dispute 
as to the nature of this deed. The use of 
the word “mustagharag” is a clear indication 
that there was a hypothecation, and the 
obvious intention of pledging the property as 
security for the debt is that the debt should 
be realised by its sale. The power of sale in 
a simple mortgage may be given either 
expressly or impliedly, that is, by words 
which commonly import such a power. 
Words like “reken”, “arh” and “mustagharag” 
have been held of themselves sufficient to 
convey a power of sale. According to the 
view taken by the learned Judge of the 
Court below, the further covenant on the 
part of the borrower to execute a mortgage 
with possession, in case he failed to pay at 
the stipulated time, does away with any 
power of sale which might impliedly have, 
been conferred by the words preceding but 
I am unable to take this view of the case. I 
fail to see why it should be held that the 
lender in this case was relying merely on 
any remedy he might, have had by way of a 
suit for specific performance to enforce the 
covenant for the execution of the mortgage 
with. possession. It seems to me that this 
term was introduced in the deed not in 
order to limit the remedy of the lender but 
in order to provide for the convenience of the 
mortgagor who, in case he failed to- pay up 
the debt at the time stipulated, was to have 
the option of executing a possessory mortgage 
in order to prevent his property being taken 
by sale. Iam unable to hold that the lender 
was bound to sue for specific performance of 
this latter contract and that he had no 
other remedy. In my opinion, a power of 
sale was conferred and can be enforced. The 
deed is, therefore, a deed of simple mortgage 
and on this construction of it, itis admitted 
that no question of limitation can arise. The 
result is, that I allow the appeal, set aside 
the decree of the Court below and direct that 
the case be remanded to the Court of first 
instance for disposal on the merits. Costs 
here and hitherto will abide the result, 


Appeal allowed, 
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CALCUTTA HIGH COURT. 
Seconp Oivi Atpeat No. 3820 or 1910. 
April 24, 1913. 

Present: — Justice Sir Ashutosh Mookerjee, 
Kr., aud Mr. Justice Beachcroft. 
BALKA GAUNTIA AnD OTHBRS—PLAINTIFPS 
——APPELLANTS 
versus 
LOCHAN GAUNTIA—Derenpant— 


RESPONDENT. 

Tenant right— Oo-sharers—-Derelict holding, purchase 
of—Contribution of expenses—Lambardar. 

All the co-sharers have aright to share in the 
benefit acquired by a lambardar co-sharer in the 
way of recovery of possession of a derelict holding, if 
they contribute their proper proportion ofthe ex- 
penses inourred in the acquisition of the property. 

Ganpat v. Keshav, 10 O. P. L. R. 37, Pemram v. 
Tarachand, 10 C. P. L. R. 40 and Wasudeo v. Sakha- 
ram, 18 O. P. L. R. 153, relied upon. ` 

Although the lambardar gets an extra share of 

_ the profits in his character as lambardar, he ought 
not to be made liable for an extra share of the ex- 
penses. 

In the absonco of an agreement to the contrary, 
the mukaddam remuneration should be deemed part 
of the expenses of the acquisition of the holding. 


Appeal from the decree of the Sub-Judge 
of Sambalpur, dated August 31st, 1910, modi- 
fying thai of the Munsif of Bargarh, dated 
March 81st, 1910 

Baba Jogendra Ohandra Ghose, for the 
Appellants. 

Babu Broio Lal Ohakravart:, for Babu Sarat 
Ohandra.Roy Ohowdhury and Babu Gobinda 
Ohanitra Ohakravarti, for the Respondent, 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for recovery of joint 
possession of the land mentioned in the 
plaint, and also for village profits. The 
Subordinate Judge, in modification of the 
. decree of the Court of first instance, has 
held that the plaintiffs are entitled to joint 
possession of the disputed land with the 
defendant to the extent of a four-fifths share 
thereof: but that they are bound to pay to 
the defendant the sum of Rs. 1604 as a 
condition precedent to recovery of possession. 


The plaintiffs and the defendant are 
brothers, and the case for the plaintiffs is that 
they are entitled to joint possession of the dis- 
puted land which has been abandoned by a 
tenant. The Subordinate Judge has rightly 
accepted this contention as well-founded on 
principle, and his view is supported by the de- 


cisions of Ganpat v. Keshav (1), Pemram v, . 


(1) 10 0, P. L. R. 87. 
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Tarachand (2) and Wasudeo v, Sakharam (3). 
He has held that all the co sharers have a 
right to share in the benefit acquired by the 
lambardar co-sharer in the way of recovery of 
possession of a derelict holding, if they contri- 
bute their proper proportion of the expenses 
incurred in the acquisition of the property. 
The substantial question in controversy 
in this appeal relates to the mode in 
which the expenses are to be ascertained. 
On behalf of the plaintiffs, two contentions 
have been raised; namely, first, that as the 
defendant, lambardar, gets an extra share 
of the profits, he ought to be made liable for 
an extra share of the expenses; and secondly, 
that the mukaddiam remuneration should 
not be deemed part of the expenses of the 
acquisition of the holding. 

In so far as the first ground is concerned, 
it has been argued that as the defendant is 
entitled to a fifth share of the profits as 
lambirdar and as the remainder is divided 
into five equal shares and appropriated by 
the proprietors inclusive of the defendant 
himself, he obtains, in addition to the one- 


fifth share of the profits, a four-twenty- fifthe - 


share, and, consequently, he should be made 


liable for nine-twenty-fifths share of the eg» - 


penses. In our opinion, this contention is 
not well-founded. It is trne that the de- 
fendant receives a fifth share of the total 
profits; but he does so in his character as 
lambardar. We hold this, notwithstanding the 
argument that the defendant in the present 
case receives the amount by virtue of a parti- 
tion deed; the effect of that deed is to allow a 
remuneration to the defendant, only as holder 
of the office of lambardar. ‘ The amount thus 
paid to him must be deducted from the 
total profits, in the same manner as other 
expenses, and the balance alone is liable to 
bə distributed amongst the proprietors. 
Consequently, the decree made by the Sab- 
ordinate Judge is not open to the first objec- 
tion taken by the appellants. 

In so far as the second ground is concern- 
ed, reliance bas been placed upon section 139 
of the Central Provinses Land and Revenue 
Act, 1881. That section lays down that 
lambardars and sub-lambardars may recover 
from the proprietors whom they respectively 
represent (a) any remuneration to which 


(2) 10 0. P. L. R, 40. 
(3) 13 C, P. L. R, 153. 
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they are entitled as such, and, (b) the 
sum which under section 138 they are 
bound to pay to mukaddams, provided 
that no such recovery shall be made from 
malik makbuzas paying a percentage which 
includes remuneration to mukaddams and 
lambardars. It has been argued on behalf 
of the appellants that the present case falls 
within the. proviso to section 139. But 
before a case can be brought within the scope 
of that proviso,it must be established that 
the percentage paid to the lambardars does 
include remuneration to mukaddams; in 
other words, that the contract between the 
parties is to the effect that the whole of the 
mukaddam remuneration is to be borne by 
the Jambardar. In the present case, no such 
agreement has been established; consequently, 
the case is not covered by the proviso to sec- 
tion 139. The second ground upon which 
the decision of the Court below has been 
assailed, consequertly, fails. 

The result is that the appeal must be dis- 
missed with costs. 

: Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Oivi Appsat No, 65 or 1913. 
July 3, 1913. 
Present: —Mr. Justice Tudball and 
Mr. Justice Rafique, 
Musammat AFTAB BEGAM—Appricant— 
APPELLANT 
versus 
SATYED-UZ-ZAFAR KHAN-—-Opposrre 
PARTY— RESPONDENT. 

Uuhammadan Law-—Minor—Guardian—Appointment 
of gquardian— Condition as to marriage. 

In appointing a Muhammadan mother as the 
guardian of her two minor girls, the Judge laid 
down the following conditions: 

“She is appointed sole guardian of both the minor 
girls on condition that she will not contract their 
marriage against the wishes of their brother, Dr. 
Said-uz-Zaffer Khan, and will obtain the permission 
of the Oourt before performing their marriage with 
any one”: 

Held, that the Judge was right in laying down the 
conditions. 

First appeal from an order of the District 
Judge of Moradabad, dated 13th January 
1913. l 

Mr. Muhammad Ishaq Khan, 
Appellant. 

The Hon’ble Mr. Mott Lal Nehru, for the 
Respondent. 


for the 
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JUDGMENT.—This appeal arises out of 
an order passed by the District Judge of 
Moradabad in the matter of the two minor 
daughters and three minor sons of the 
late Hamid-uz-Zaffar Khan, who died leaving 
a widow, Musammat Aftab Begam, the mother 
of these children, and a step-son, Dr. Said- 
uz-Zaffar Khan. The learned Judge has 
appointed Musammat Aftab Begam the guar. 
dian of the persons of the two daughters 
and his order of appointment is in the 
following words :— 


“I, therefore, appoint her sole guardian 
of both the minor girls on condition that 
she will not contract their marriage against 
the wishes of their brother, Dr. Said-uz-Zaffar 
Khan, and will obtain the permission of 
the Court before performing their marriage 
with any one:” All the grounds of appeal 
which are entered in the memorandum 
have been dropped. The only point which 
is pressed is that the Judge ought not 
to have imposed the conditions to be found 
in the above-mentioned order because he 
is thereby restricting the right which a 
Muhammadan girl, who has arrived at the 
age of puberty, has to select a husband 
for herself. It is also pleaded that the 
Judge has no power to impose such con- 
ditions. The latter portion of the plea 
is met by the provisions of section 43 of 
the Guardians and Wards Act. The former 
portion of the plea has really no force. 
The Ooart has not imposed any restrictions 
on the legal rights of the minor girls, 
It has merely, as a matter of precaution, 
given certain directions for the guidance 
of the guardian herself and this precaution 
has been taken solely in the interests and 
welfare of the children to ensure that 
no unsuitable marriages shall be carried 
out to their detriment and injury. We 
see no reason whatsoever for interfering 
with the order of the District Judge. There 
is no force, therefore, in the appeal as 
laid before us. 


Dr. Said-uz- Zaffar Khan has taken objec- 
tions to that portion of the order whioh 
appoints him joint guardian of the persons 
of the minor sons together with their 
mother the present appellant. It is urged 
that in future difficulties may arise in 
regard to the education of the boys and 
that Dr. Said-uz-Zaffar Khan may fiud it 
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difficult to do his duty by them. In regard to 
this, all that is necessary to say is that 
the children are at present of tender years 
and it is unnecessary to meet evils half 
way. It will be open to Dr. Said-uz-Zaffar 
Khan, if any trouble should subsequently 
arise, to apply to the Court stating the 
facts and to have necessary orders passed 
thereon. It will be open to the Court 
at any time in future, if it be for the 
benefit of the minors, to remove either 
or both of the guardians from their 
posts. We, therefore, at the present moment 
seo no necessity for interfering with the 
order passed by the District Judge. The 
result is that the appeal and the objections 
both fail and are dismissed. The respondent 
will have his costs in this appeal including 
fees on the higher scale. The costs of 
the objection will be borne by the respond- 
enb, 
Appeai dismissed. 


CALCUTTA HIGH COURT. 
MiISCELLANEOUS Crvin Appeat No. 162 or 1913. 
July 15, 1913. 

Present:—Mr., Justice Coxe and 
Mr. Justice Ray. 

HARI CHARAN DUTT—Junament-pesror 
— APPELLANT 
VETSUS 
MON MOHAN NANDY AND ANOTHER— 
DE&OREE-HOLDERS, AUOTION-PURCHASERS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
rr. 2, 95—Haecution of decree—Purchase by decree- 
holder—Application of judgment-debtor to set aside 
sale—-Compromise that application should be dropped 
but delivery of possession delayed to give time to 
judgment-dedtor to pay off debt—Application for delivery 
of possession, by decree-holder—Objection by judgment 
debtor -~ Decision, whether appealable— Appeal, 

A decree-holder purchased a property at the 
execution sale. The judgment-debtor applied to have 
the sale set aside. The proceeding was compromised 
by an agreement tothe effect thatthe judgment- 
debtor’s application to set aside the sale should be 
dropped and the sale confirmed but the delivery of 
possession should be delayed for a certain period to 
give the judgment-debtor time to pay off the debt. 
Within that period, the decree-holder applied for 
delivery of possession under Order XXI, rule 95 of 
the Civil Procedure Code andthe judgment-debtor 
putin an objection: 
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Held, that the decision of the objection came 
within section 47 of the Code, as the arrangement 
pleaded was a contract relating to the execution of the 
decree within the meaning of the section, and the 
decision, therefore, was appealable. 

Muttia v. Appasami, 13 M. 604; Madhusudan Das 
v. Gobinda Pria Chaudhurani, 27 O, 34; 4 0. W.N. 
417; Sariatoolla Molla v. Raj Kumar Roy, 27 ©. 709, 4 
C. W. N. 681 and Ram Narain Sahoo v, Bandi Pershad, 
81 C. 787, followed. 

Bhimal Das v. Ganesha Koer, 1 0. W. N. 658 and 
Mahomed Mosraf v. Habil Mia,6 C. L, J. 749, dis- 
tinguished, 

Appeal from the order of the Sab-Judge 
of Dacea, dated April 3rd, 1913. 

Babu Mohini Mohan Ohatterii, for the Ap- 
pellant. 

Babus Harendra Narain Mitra and Bro- 
jendra Kumar Ohakravarit, for the Respond- 


ents. 
JUDGMENT. 


Coxe, J.—This appeal is against an order 
of the Subordinate Judge at Dacca refusing 
an application by the appellant, who is a 
judgment-debtor under a mortgage-decree, 


_ The decree-holder had purchased the mortgag- 


ed property and had applied for delivery of 
possession; the judgment-debtor objected on 
the ground that it had been agreed between 
the parties that possession should not be 
taken and asked that that agreement might ' 
be recorded. The learned Subordinate Judge 
refused the application onthe ground that 
the alleged arrangement did not come within 
the scope of Order XXI, rule 2, 

No inquiry was made into the merits and 
we must assume, for the purposes of this 
appeal, that the assertions in the petition are 
true in fact. They are to the effect that 
after the sale and before the confirmation, the 
judgment-debtor applied to have the sale 
set aside on the usual grounds. That pro- 
ceeding was compromised by an agreement 
between the decree-holder and himseif to the 
following effeci: 

“Tt was settled between the decree-holders . 
and the judgment-debtor that the judgment- 
debtor should get the: sale confirmed instead 
of carrying on the suit but that the decree- 
holders should not take possession of the 
auction-purchased property within two years 
and that on the judgment-debtor paying to 
the decree-holders the sum of Rs. 9,100 and 
a moiety share of the income of the property 
accruing from the date of confirmation of the 
sale to that of the realisation of the said 
money, the decree-holders should give up 
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these properties by executing a kobala in 
favour of the judgment-debtor.”’ 

A preliminary objection is taken that no 
appeal lies. This turns on the question 
whether proceedings under Order XXI, 
rule 95 door donot come within the scope 
of section 47, Civil Procedure Code. This is 
a question on which there is the greatest 
diversity of judicial opinion, which will be 
found reflected and summarised in the case 
of Bhagwati v. Banwari Lal (1). The case 
which for the most closely resembles the 
present case is that of Mutita v. Appasamt 
(2). In that case, an assignee of the decree 
bought the property in execution and asked 
to be put in possession. The judgment- 
debtor pleaded an agreement subsequent to 
the sale. It was held that the matter came 
within the scope of section 244, Civil Proce- 
dure Code, and that an appeal lay. This 
decision bas not commended un-reserved 
assent in the Court of Madras but in a 
comparatively late case [Sultan Sahib Mara- 
kayar v. Chidambaram Chettiar(3) ], the learned 
Judges held that though an application for 
delivery of possession was not an application 
for execution, they were bound by a number 
of decisions to hold that it raised a question 
relating to execution. 

In this Court it was held in 1897, in the 
case of Bhimal Das v. Musammat Ganesha 
Koer (4), that an application by a decree- 
holder auction-purchaser to be put in posses- 
sion was not a matter relating to the 
execition, discharge, or satisfaction of the 
decree and that, consequently, no appeal lay. 
With regard to the case of Muttia v. Appa- 
sami (2) cited above, the learned Judges ob- 
served that if it affected the question, they 
were unable to agree with it but added: “In 
that case, the judgment-debtor set up an 
agreement between him and the applicant 
in bar of the application. It does not appear 
from the report what that agreement was. 
It may well be that it was one which operat- 
ed to affect the execution of the decree” 

On the other hand, it was held in 1899, in 
the case of Madhusudan Das v. Gobinda Pria 
Ohowdhurant (5), that proceedings for the 

(1) 81 A. 82; 6 A. E. J. 71 (F. B.); 5 M. L. T. 185; 1 

~ Ind. Cas. 416. 

(2) 13 M. 504. 

(3) 1 Ind. Cas. 998; 82 M. 186; 4M, L, T. 350; 9 M. 
L, J. 224, 

(4) 1 C. W. N. 658. 

(5) 27 0. 34; 4 O. W. N. 417. 
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delivery of possession to a decree-holder, 
who purchases at an execution sale, are pro- 
ceedings in the execution of the decree, and 
in Satatoolla Molla v. Raj Kumur Roy (6), ib 
was held that such an application is an 
application to the Court to take a step-in-aid 
of execution. 

The next case, to which I may refer, js 
that of Ram Narain Sahoo v. Bandi Pershad 
(7), decided in April 1904, In that 
case, a defendant in possession, being 
ousted by a decree-holder  austion-pur- 
chaser, applied to be restored to possession, 
The learned Judges followed Madhusudan 
Das v. Govinda Pria Chaudhurani (5) cited 
above and held that section 244 authorised 
an inquiry into the question of possession 
when it arose between the parties toa suit 
and their representatives, and that proceed- 
ings for the delivery of possession to an 
auction-purchaser, who is himself the decree- 
holder, are proceedings in the execution of 
the decree. 


However in August of the same year, the 
opposite view was taken in Mahomed Mosraf 
v. Habil Mia (8) and it illustrates in what 
uncertainty the matter is involved, that one 
of the learned Judges was also a party to the 
decision of the preceding April. In the 
later case, the assignee of a decree-holdoer 
auction-purchaser applied for possession and 
the application was opposed by the judg- 
ment-debtor. It was held, following Bhimal 
Das v. Gdnesha Koer (4), cited above, that the 
matter did not relate to the execution, dis- 
charge or satisfaction of the decree and that 
no appeal lay. It was held that Madhu- 
sudan Das v. Gobinda Pria Ohaudhurant (5) 
cited above had no application but no reasons 
are given for this view and I do not myself 
perceive why it was less applicable than the 
case of Bhimal Das v. Ganesha Koer (4). 

It seems to me that the balance of authori. 
ty is in favour of the view that the decision 
of an objection such as that now under review 
comes withiu section 47 of the Code and is 
appealable. Mutita v, Appasami (2) is di- 
rectly in point and supports that view. The ` 
cases of Madhusudan Das v. Gobinda Pria 
Chaudhurani (5), Sariatoolla Molla v. Raj 
Kumar Roy (6) and Ram Narain Sahoo v. 


(@) 27 C. 709; 40. W. N. 681. 
(7) 81 C. 737. 
(8) 60. L. J. 749. 
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Bandi Prashad (7) also support it.’ On the 
other hand, in Bhimal Das v. Ganesha Koer 
(4), the learned Judges thought it possible 
that an objection, pleading an agreement in 
bar of an application for possession; might 
possibly operate to affect the execution of 
the decree, Aud in Mahomed Mosrof v. 
Habil Mia (8), one of the parties to the dis- 
pute was a person who had purchased the 
property from the decree-holder after the 
sale. A purchaser of the decree must be 
regarded asa party tothe suit buta pur- 
chaser of the property sold in an execution 
sale from the auction- purchaser might possib- 
ly not be so regarded. J think, therefore, 
that the balance.of authority is in favour of 
the view that this question comes within the 
scope of section 47 of the Code, andon the 
question of principle, I agree with the 
reasoning of Stanley, O. J., in the case of 
Bhagwanta v. Banwari Lall (1) cited above. 
I hold, therefore, that an appeal lies. 


On tke question whether the agreement 
alleged in this case was an adjustment or not 
within the meaning of Order XXI, rale 2, 
I find it very difficult to come to a conclusion, 
because the term “adjustment” is itself so 
indefinite. Jam inclined to think however 
that it was not. The decree was to remain 


unaltered and the sale under it, and all that . 


was stipulated was that possession should be 
delayed and that under certain circumstances 
there should be a re-conveyance. There was 
apparently no provision fora default. But 
ib appears to me that it is of little import- 
ance whether this was an adjustment under 
Order XXI, rule 2 or not. If it was, the 
judgment-debtor’s objection contained a 
prayer that it should be certified and that 
prayer was in time. If it was not, it did not 
require certification and the objection to the 
delivery of possession can be dealt with 
under section 47. “I certainly see no reason 
why this controversy should be relegated to 
another suit; we are bound, as I have said 
for the present, to accept the statements in 
the petition as true. They are to the effect 
that the application to set aside the sale 
should be dropped and the sale confirmed 
but that the delivery of possession should be 
delayed to give the judgment-debtor time to 
pay off the debt. I certainly can see no 
reason whatever why the parties should not 
make arrangements of this kind, if they 
desire to do so, and if they do make them it 
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seems to me unnecessarily technical to insist 
that the proof of such arrangements should 
be left to a subsequent suit. Indeed, I think 
it is extremely probable that sach a suit 
would be met with the plea that it was 
barred by section 47 of the Code. If this 
agreement is true, then the judgment-debtor 
is entitled to a decision upon ib. He has 
raised if in time, supposing that it: comes 
within Order XXI, rule 2, so that itis not 
excluded from recognition by the 8rd clause 
of that rule. In these circumstances, it seems 
to me, for the interest no less of the decree- 
holders than of the judgment-debtor, that the 
matter should be disposed of without further 
delay and in . the surrent proceedings. I 
would accordingly allow the appeal and 
send back the case to the Subordinate Judge 
for decision on the merits. Costs will abide 
the result. 

Ray, J.—I agree. In the present case, the 
decree-holder was himself the purchaser. 
His prayer for possession has been opposed 
by the judgment-debtor. It appears to me 
that this is a question falling within ‘the 
scope of section 47 of the Code. The ar- 
rangement pleaded appears to me tobe a 
contract relating to the execution of the 
decree and as such the matter should be 
determined under that section. The case is 
to be sent back for decision on the merits. 


Appeal allowed and Oase remanded, 


PUNJAB CHIEF COURT. 
Secoxp Civi Arenan No. 140 or 1911, 

f July 1, 1918. 

Preseni:—Mr. Justice Agnew and 
Mr. Justice Shadi ‘Lal. f 
KANHAYA SINGH—DErENDANT— 
APPELLANT 
versus 
Musammat PREMI—~Puratstirs—~Reseonpent, 

Oustom—Sutcession—Sainis of Hoshiarpur Distric 
—Mother—Step-mother—-Widow’s succession as col- 
lateral in place of her deceased husband—Burden of 
proof—Widow's re-marriage to her deceased husband's 
brother, effect of —Hviience Instances based on admis- 
sion, value of. 

The distinction between a “mother” and a “step- 
mother” is recognised both inthe Hindu Law and 
Customary Law and a “step-mother” cannot be in- 
troduced as an heir under the word “mother,” 
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In the Riwaj-t-am of the Sainis of the Hoshiarpur 
District, the word “mother” does not include a “step- 
mother.” 

The onus of proving a special custom in favour of 
the succession of a step-mother ison the person 
asserting its existence. 

Under the Customary Law, ordinarily a widow, by 
re-marrying her husband’s brother, does not for the 
purpose of succession lose her previous status as the 
widow of her first husband. 

An instance based upon admission is not valueless 
in all cases. The weight to be attached to such an 
instance would depend upon the circumstances of the 
caso, 

Among Sainis of the Hoshiarpur District, a 
daughter-in-law is, by custom, entitled to succeed 
to the estate of her father-in-law to the extent of 
the share of her deceased husband along with his 
brothers. 

The custom under which a widow succeeds col- 
laterally to the property to which her deceased husband 
would have succeeded, had he been alive, is an un- 
usnal one and the onus lies on the person asserting 
its existence. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 12th December 1910, affirming that of 
the Subordinate Judge, Hoshiarpur, dated 
the 16th May 1910, decreeing plaintiff’s 
claim. 

Mr. Nand Lal, for the Appellant. 

Mr. Gonpat Rai, for the Respondent. 

JUDGMENT.—The following pedigree- 
table will explain the relationship of the 


parties: —~ 





RATNA 
| 
d || 
Arjan Singh, Bura, 
a eae 
Kanhaya Puran Bhola 
Singh, Singh, =Musammat 
defendant Raji, 
No. 1. Sain, defendant No, 3. 
defendant 
No. 2. 
eee eel 
a 
Sadhu Singh-= Budha, 
Musammat Naraini, (died sonless) 
widow 


| 
Mit Singh. Musammut Premi. 


Arjan Singh, a Saini of the Hoshiarpur 
District, was the owner of the land in dispute. 
His sons, Budha aud Sadhu Singh, bath 
died in his life-time. After Badha’s death, 
his widow, Muswmmat Paremi, the plaintiff 
in this case, married Sadhu Singh by Karewa 
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Sadhu Singh died in 1902 and Arjan Singh 
followed him a faw days later. The muta» 
tion of names in respect of the property of 
Arjan Singh was originally sanctioned by 
the Tahsildar in favcur of Mit Singh and 
Musammat Paremi in equal shares on the lat 
of June 1902, but on appeal the Deputy 
Commissioner, on the 2nd of July, 1902, 
ordered the mutation of the entire estate to 
be effected in favour of Mit Singh alone. 

It appears that Musammai Paremi was 
appointed by the District Judge, Hoshiarpur, 
the guardian of the property of the minor, 
Mit Singh, and lived amicably with her step- 
son and ward until the latter’s death. Mit 
Singh died on the llth Baisakh Sambat 1905 
without leaving any issue and the land was 
mutated in favour of Musammat Paremi by 
the Tahsildar by an order dated the 9th of 
May 1909, which was set aside on appeal 


‘by the Deputy Commissioner ‘on the 17th of 


June 1909, who ordered matation to be 
made in favour of the defendants. The 
Commissioner upheld the order of the Deputy 
Commissioner. 

Musammat Paremi thereupon filed the pre- 
sent suit in which she put forward a claim 
for possession of the land in the alternative, 
t. e., first ag the heir, and secondly, in lien of 
maintenance. The defendants denied her 
right to succeed to the land as heir but in 
regard to the second ground of claim, they 
admitted that sbe was entitled to maintenance 
and asked the Court to fix a reasonable sum 
for that purpose. The Subordinate Judge 
found that the plaintiff as the step-mother 
of Mit Singh was entitled to inherit his estate, 
Thè Divisional Judge was of opinion that 
she could not succeed as step-mother but held 
that at the death of Arjan Singh she repre- 
sented her husband, Budha, and as a daughter- 
in-law was entitled to half the estate and that 
upon the death of Mit Singh without issue, 
she, in her capacity asthe widow of her 
second husband, Sadbu Singh, had a right 
to the other half of the estate. 

We agree with the learned Divisional 
Judge in holding that the plaintiff’s right 
of inheritance as the step-mother of Mit Singh 
has not been established. The meaning of the 
word “mother” used in paragraphs 39 and 
4) of the Rewaj-2-am relating to the Saini 
tribe caun >t, in our opinion, be extended so as 
to include a ‘step-mother.” The distinction 
between a “mother” and a “step-mother 
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is recognised both in the Hindu Law and the 
Customary Law [vide Musammat Kirpi v. 
Ramjas(1)] and we think that a ‘step-mother” 
cannot be introduced as an hein under the 
word “mother.” The onus of proving a 
special custom in favour of the succession of 
step-mother was on the plaintiff and not the 
slightest attempt had been made to discharge 
it. But we think that Musammat Paremi is 
éntitled to half the estate on the ground that 
on the death of Arjan Singh in 1902, both she 
and Mit Singh were heirs and that her omis- 
sion to assert ber rights against her step-son 
does not preclude her from putting forward 
those rights now in opposition to the defend- 
ants, the collaterals of Arjan Singh, more 
especially when we find that the present suit 
is within 12 years even if we take the date of 
Arjan Singh’s death as the terminus a quo 
for the period of limitation. 

We would clear the ground by stating at 
once that there is ample authority in the 
Customary Law for the view that ordinarily 
a widow, by re-marrying her husband’s 
brother, does, not for the purpose of succes- 
sion, lose her previous status as the widow of 
her first husband and that Uusammat Paremi 
must, therefore, gua the estate of Arjan Singh, 
be regarded asthe widow of Budha, We 
have now to see whether in the tribe to 
which the parties belong, a daughter-in-law 
has, by custom, the right to succeed to the 
land to which her husband, if living, would 
have succeeded, In proof of the custom, we 
have got, to start with, an instance in this 
very family. It is admitted by the defendants 
that on the death of Bura, Musammat Raji, 
defendant No. 3, whose husband had ‘pre- 
deceased his father, succeeded to one-third of 
Bura’s estate, the remaining two-thirds going 
to the other two sons. We then find that in 
1898 there was an exhaustive local inquiry 
into the custom in pursuance of an order of 
Mr. Clifford, the then Divisional Judge of 
Hoshiarpur, and as a result of that investiga- 
tion it was held that a daughter-in-law among 
the Sainis of Hoshiarpur was an heir and 
entitled to succeed along with the brothers 
of her deceased husband. Kanhaya Singh, 
defendant No. 1, was one of the witnesses 
examined by the local Commissioner and gave 
evidence in favour of the custom and cited 
the instance of Musammat Raji in corrobora- 


(1) 158 P. R. 1889. 
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tion of his statement. We further’ notice 
that there are,on the present record, two 
mutations of 1901 and 1902 (vide documents 
Nos. 5 and 6 at page 5 of the paper-book) 
which clearly support the custom the plaintiff 
has set up. 

In rebuttal of the case thus made out by 
the plaintiff, the defendants rely upon two 
decisions, one by a Munsif in which a 
daughter-in-law failed against the widow and 
the other by the Divisional Judge of Hoshiar. 
pur who, dissenting from the view taken by 
Mr. Clifford, held in 1905 that the custom al- 
lowing the succession of daughter-in-law was 
not proved. We have given our best con- 
sideration to the latter document and think 
that the learned Divisional Judge has unduly 
under-estimated the value of uncontested 
instances. The admission of a right may be 
due to ignorance or carelessness or it may be 
due to the fact that the person admitting it 
is convinced of its truth and considers it per- 
fectly useless to contest it. It cannot, there- 
fore, be said that an instance based upon 
admission is valueless in all cases. On the 
other hand, as observed in Saddan v. Khemi 
(2): “The very best possible evidence of a 
custom is that which shows that it has been 
followed consistently in a number of instances 
without contest.” The weight to be attached 
to an instance of that kind, therefore, depends 
upon the circumstances of the case. 

It appears that the Saini witnesses ex- 
amined in 1898 were unanimous in their view 
that a daughter-in-law in their tribe repre- 
sented her husband for the purpose of inherit- 
ance to the estate ofthe father-in-law. That 
being the case, the instances based upon ad- 
missions, far from being valueless, are en- 
titled to great weight. Inour opinion, the 
documentary evidence produced by the plain- 
tiff outweighs that produced by the defend- 
ants and after a review of all the facts and 
circumstances of the case, we have arrived at 
the conclusion that, among Sainis of the 
Hoshiarpur District, a daughter-in-law is, by 
custom, entitled to succeed to ‘the estate of 


-her father-in-law to the extent of the share 


of her husband. We, therefore, hold that 
the plaintiff has established her claim to one- 
half of the land in dispute. As regards the 
other half, to which Mit Singh was entitled 


(2) 16 P. R. 1906; 117 P. L. R. 1906. 
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on the death of his grand-father, the plaintiff 
has failed to prove a custom under which a 
widow succeeds collaterally to the property 
to which her husband would have succeeded 
if he had been alive. There are several pub- 
lished decisions of this Court in which such 
a custom hag been proved but it has been 
held that the custom is unusual and the onus 
lies on the person asserting its existence; [see 
Saddan v. Khemi (2) andthe other authori- 
ties quoted therein]. We find that on the 
present record there is no evidence of any 
sort or kind to prove the existence of this 
custom. : 

The result is, that there will be a decree in 
favour of the plaintiff for one-half of the land 
and that her suit for the remaining one-half 
will be dismissed. We, therefore, order that 
the decree of the lower Appellate Court be 
modified to that extent and that the parties 
bear their own costs throughout. 


Appeal partly accepted. 


PUNJAB CHIEF COURT. 
Seconp Crvin Arrear No. 429 or 1912. 
Jane 26, 1913. 
Present:—Mr. Justice Agnew and 
Mr. Justice Shadi Lal. 
IBRAHIM AND OTHERS— P LAINTIFES— 
APPELLANTS 
VETSUS 
BARKAT AND OTHERS— DEFENDANTS, 
USAF ALI AND otnHers—Ptaintirrs 


— RESPONDENTS. 

Custom —Successton— Mother sueceeds not as the 
mother of son but as widow of father—Deceased 
proprietor leaving no heirs—Proprietors of Patti 
when to succeed—Compact community—One godt 
—Presumption—Each pattidar plaintif entitled to get 
decree for his own share—Practice—Plaiatiff can 
succeed on strength of his own case and not on 
weakness of defence. 

Under the Customary Law in the Punjab, where 
a mother succeeds to the son, she does not, strictly 
speaking, succeed as the mother of her son (the last 
proprietor} but as the widow of her husband, i.e., the 
father of the son. 

Musammat Dest v. Lehna Singh, 46 P. R. 1891, 
relied upon. 

A plaintiff cannot rely upon the weakness of the 
defendant’s defence but must succeed upon the 
strength of the case made out by himself. 

Where a proprietor, governed by the Customary 
Law, dies without leaving any heirs, his property 
will go tothe proprietors of the deceased’s patti 
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provided the patti is owned by members of one gôt 
forming a compact and homogeneous community a 
fact from which the Courts may draw a presump- 
tion in favour of their descent from a common 
ancestor. 

The right of the proprietary body asa whole to 
succeed in cases, in which it exists, is primarily 
based on real or assumed relationship to the holder 
of the land or tothe member of the proprietary 
body from whom his title was derived. 

Such a right should be assumed in the case of 
homogeneous estates or sub-divisions of estates, 
where the owners are all or nearly allof the same 
tribe as the Jast holder of the land or the member of 
the proprietary body from whom he derived his 
title. 

The proprietors of the patti who are plaintiffs in 
such acasecan gota decree only for the share to 
which they are entitled. 


Second appeal from the decree of the 
Divisional Judge, Ambala, dated 18th Decem- 
ber 1911, affirming that of the Sub-Judge 
Ambala, dated 21st August 1911, dismissing 
the claim. 

Sheikh Taj-ud- Din 
Aprellants. . 
Mr. Fazl-i- Hussain, for the Respondents. 

JUDGMENT.—This appeal relates to a 
plot of land in patti Karim Bakhsh of Mauza 
Faridpur, Tahsil Jagadhri of the Ambala 
District. The last owner of the land was 
Wali Muhammad, an arutn of Maltani gôt, 
who died on the 4th of February 1911, 
leaving his mother Musammat Ziro, who had 
contracted a second marriage with Barkat, 
defendant No.1. The Revenue Authorities 
effected a mutation of the land in favour of 
Barkat on the 16th of February 1911. The 
plaintiffs, who are some of the proprietors 
of the p2tti, thereupon filed a suit for 
possession of the property and the suit has 
been dismissed by both the lower Courts, 

The Court of first instance held that 
Barkat was a collateral of the deceased Wali 
Muhammad and that in his presence the 
paitidars had ngo locus standi to sue. The 
learned Divisional Judge found that the 
relationship of Barkat with the deceased 
was not proved and that Musammut Ziro, 
though re-married, was after all the mother of 
the last owrer and, therefore, entitled to 
succeed to his estate and that the pattidars had 
noright tothe possession of the property 
during her life-time. He, therefore, dismissed 
tie suit as being premature. The plaintiffs 
have preferred to this Court a pstition for 
revision which has been admitted as a 
farther appeal under section 70 (1) (b) of 
the Punjab Oourts Act, 


Qureshi, for the 
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The points which require decision may be 
stated as follows:— 

(1). Whether Musammat Ziro is entitled 
to succeed as an heiress to her son in spite 
of her re-marriage? 

(2) if not, whether the pattidars have 
proved their right to the property left by 
a proprietor who died without leaving heirs P 


It seems to us desirable that the above 
points should be decided in the order stated 
because if the mother can establish her right, 
the patitdars would be completely out of 
Court. On the first point, the finding of the 
learned Divisional Judge as stated above is 
in favour of the mother. He holds that 
“though a mother, who re-marries, cannot 
retain her son’s land or succeed to it in the 
presence of collaterals and nearer heirs, 
she is never-the-less a blood relation and 
in the presence of a blood relation, there 
can be no escheat.” No rule of Customary 
Law has been cited in support of this view, 
por are we aware of any authority which 
lags down a proposition of this kind. The 
learned Counsel for the respondents has not 
been able to cite any rule of custom in 
support of the rights of the re-married 
mothér and has relied upon the provisions 
of the Mubammadan Law. But the parties 
are, Arains living in a village and are there- 
fore, presumed to be governed by general 
agricultural custom. 


The question, therefore, arises whether 
under the Customary Law a mother, who 
has re-married, has got a rigbt of succession 
to her son, In paragraph 22 of Sir William 
Rattigan’s Digest of the Customary Taw, 
the rule of mother’s succession is stated in 
the following words: “In default of male 
lineal descendants, and of a widow, the 
mother of the deceased succeeds to a life- 
interest provided she has not re married”. 
_And the authorities are now unanimous that 
the mother succeeds not asthe mother of 
the last proprietor but as the widow of the 
father. 

The point is concluded by the Full Bench 
judgment of this Court reported as 
Musammat Des. v. Lehna Singh (1). In 
answer to the argument that no custom 
had been proved under which a mother 
forfeited her right to succession to her son 


(1) 46 P. R. 1891, 
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and that, therefore, the personal law applied, 
Mr. Justice Rivaz observed:— 

“Itseems to me a sufficient answer to 
this argument to point out that the plaintiff 
in this case cannot be correctly viewed as 
a mother claiming to succeed to her son’s 
estate, but that she must be regarded as a 
widow suing for the estate of her deceased 
husband, and that, therefore, the effect of. 
her re-marriage as such widow is the 
crucial point upon which the decision of 
the case must properly turn”. The nature 
of the right of the mother and the effect of 
re-marriage ou her right are described by 
Sir Meredyth Plowden at page 258: 

“If her title to possession", says the 
learned Judge, “is really founded on her 
relation to her deceased son, the objection 
of re-marriage is irrelevant, for she does not 
cease upon re marriage to be his mother. 
Bat if itis founded on her relation to her 
husband, the objection is weighty, for upon 
re-marriage she ceases to be regarded by 
castom as his widow or as a member of his 
family, and is regarded as a member of the 
family of her new husband”, 

Then at page 261, the same learned Judge 
makes these important observations: — 

“Then comes the question of the effect of 
her re-marriage. As to the fact, there is no 
doubt that she married a member ofa 
different family before Phula Singh died. 
Now, when itis once found that the title 
of Musammat Desi to Phula Singh’s estate 
was not as his mother but as widow, there 
can be very little doubt that, if this decision 
as to her rights depends upon custom alone, 
she forfeited her right upon her re-marriage. 
Upon that event, she ceased, in the view 
of custom, to be a member of the family of 
Rupa Singh, and became a member of the 
family of her new husband, and the death 
of Phula Singh does not re-instate her asa 
member of Rupa Singh’s family. With 
reference to the argument urged before us, 
it may be pointed out that no question 
really arises, whether by custom a mother 
forfeits her rights of inheritence by 
re-marriage. That question could only arise 
if it were found that a mother as such has 
aright of inheritance andit is found that 
she has not”. k 

“The effect of re-marriage upon the rights ` 
of a widow is by custom the same, at what- 
ever time the marriage takes place, If 


° 


of Wali 
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Musammat Desi had been unmarried when 
Phula Singh died, she would, as is virtually 
admitted, have been entitled to possession of 
his estate, but her right would have ceased 
by custom on a subsequent re-marriage, that 
is, after she had entered into possession, for 
the same reason, namely, that a widow 
ceases on re-marriage to be a member of the 
family of Rupa Singh”, ` 

These quotations are sufficient to show 
that Musammat Jiro in this case, after her 
re-marriage to Barkat, ceased to be a member 
Mubhammad’s family and was 
transferred, as it were, to the family of ber 
new husband. She has, therefore, no claim 
upon the estate left by Wali Muhammad. 
There is not a tittle of evidence on the record 
to prove a custom which prevents a for- 
feiture of the widow’s estate upon her re- 
marriage. We.are, therefore, corstrained to 
hold that the presence of Musammat Ziro 
is no bar to the plaintiff’s suit. Bat this 
finding alone will not enable the plaintiffs 
to get adecree in their favour. ‘The plain- 
tiffs cannot rely upon the weakness of the 
defendants’ defence, but must succeed upon 
the strength of the case made out by them. 
We are, however, of opinion that the plain- 
tiffs have succeeded in proving a custom by 
which they, as proprietors of patti, are entitl- 
ed to the estate of Wali Muhammad. . In the 
first place we observe that the jadgment of 
the learned Divisional Judge seems to show 
that if he had not foundin favour of Musam- 
mat Ziro’s right of succession, he would have 
allowed the claim of the pattidars. 
from Exhibit D, (the pedigree of 1888) that 
this village, though not a pattidar? one, is 
divided into pattis and that the land in dis- 
pute is situate in patti Karim Bakhsh. It 
was alleged by the Pleader for the appellants, 
and the allegation was not challenged by 


- the Counsel for the respondents, that all the 


proprietors in this patti belonged to the 
Multani gôt of the Arain tribe. 


With regard to the instances, the learned 
Divisional Judge states that an instance of 
escheat to the proprietary body has occurred 
in the village and we find thatthe witnesses 
for the plaintiffs testify to other instances 
in favour of succession of pattidars Azim- 
nd-Din, P. W. No 2, mentions one and Shadi, 
P. W. No. 3, mentions three, out of them 
one is a judicial instance. P. W. No. 4 and 


INDIAN OASES. 


It appears ` 


881 


P. W. No. 5 also give evidence in support of 
the custom set up by the plaintiffs. The 
defendants have not made the slightest 
attempt to rebut the evidence produced by 
the plaintiffs. 

We are inclined to attach importance to 


- the fact thatall the proprietors in the patiz 


belong to one gôt which prove, that they form 
a community which is compact and homo- 
geneous. There is authority for the view 
that from the fact that the proprietors belong 
to one gôt the Courts may draw a presump- 
tion in favour of their descent from a 
ancestor, [vide Lehna v. Kishan 


common 
(2), which is a case from the Ambala 
District]. In Sundar Singh v. Deva 


Singh (3), Mr. Justice Kensington held 
that on the death of a proprietor, without 
heirs by relationship, his land in a thulla 
or patti passes to the other proprietors of 
the thulla or patit when they belong to the 
same tribe. There is an instructive judgment 
Wazira v. Mangal (4), by the Financial 
Commissioner on the subject of escheat to the 
Crown and the whole matter is there fully 
discussed. Rules 3 and 4, stated at page 15 
of the judgment, are as follows: — f 

“Rule 3.—The right of the proprietary body 
as a whole to succeed in cases, in which it 
exists, is primarily based on real or assumed 
relationship to the holder of the land, or to 
the member of the proprietary body from 
whom his title was derived”. 

“Rale 4.—Such a right should be assumed 
in the case of homogeneous estates or sub- 
divisions of estates, where the owners are all 
or nearly all of the same tribe asthe last 
holder of the land or the member of the 
proprietary body from whom he derived his 
title”. 

This judgment is quoted with approval by 
this Court in Umra v. Karim Bakhsh 
(5), and we think there is sufficient 
authority in support of these rales and 
we are, therefore, inclined to accept them 
as correct. The Counsel for the respondents 
has relied upon Kirpa Ram v. Ude Ram (6), 


(2) 78 P. R. 1888. 

(8) 13 Ind. Cas, 863; 2 P. W. R. 1912; 85 P. L. R, 
1912. 

(4) 10 Ind. Cas. 294; 3 P. W. R. 1911 Rev.; 188 P. 
L. R.1911; 2 P. R. 1911 Rev. 

(5) 14 Ind. Cas. 492; 140 P. W, R. 1912- 86 P, L. R, 
1912; 16 P. R. 1912. 

(6) 77 P. R. 1896, 
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which does not decide anything which 
militates against the rules we have quoted 
above. That jadgment is merely an authority 
for the proposition taat it has not been 
definitely held by this Court that the mem- 
bers of a village community are the ultimate 
heirs of any co-sharer among them, who dies 
without heirs,in every instance, without 
regard to the constitution of the village. The 
facts of that case show that the proprietors 
did not constitute a compact and homoge- 
neous body and this suit was, consequently, 
dismissed. The same remark applies to Har- 
nam Singh v. Partab Singh (7) which was 
also cited by Mr. Fazl-i-Hussain in the 
course of his argument. 

Having regard to the instances mentioned 
by the witnesses and the fact that the patti is 
owned by a compact community of one tribal 
gôt we hold that the proprietors of the patti 
have established a right of succession and 
their suit should be decreed. The plaintiffs 
in this case are only some of the proprietors 
in the patti and can get a decree only for the 
share to which they are entitled. On the 
record there is not sufficient material to 
enable us to decide what that share is and 
this will have to be done by the Court of first 
instance. We accordingly order that the 
decrees of the Courts below, dismissing the 
suit of the plaintiffs, be discharged and the 
case remanded to the original Court for the 
determination of the share of the plaintiffs 
and for passing a decree in their favour for 
the area to which they are entitled. The 
Court-feea on appeals in the Divisional 
Court and this Court are refunded and other 
costs up to date will be borne by the parties 
incurring them. 


‘Appeal allowed. 
(7) 102 P. R. 1906; 129 P. L, R. 1906. 


BOMBAY HIGH COURT. 
ORIGINAL Civie Surr No. 636 or 1911. 
June 16, 1913. 
Present:—Mr. Justice Macleod. 
CHHOGMAL BALKISANDAS— 
PLAINTIFFS 
versus 


JAINARAYEN KANYIALAL—Devsnpants 


Master and servant--Proprietor of Marwari firm, 
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when responsible for his servant's acts—Pakka adatia, 
duty of — Relation between him and his client—Delivery 
orders may be used for payment of differences —Wager- 
ing contract. 

If the proprietor of a Marwari firm can show that 
his moonim had concealed the fact of his entering into 
forward transactions in such a way that his master 
by taking ordinary precautions, could not have dis- 
covered what he (the moonim) was doing, in that 
case the master would not be responsible for the 
servant's acts provided the forward business was not 
such as would be transacted by a Marwari firm in 
the ordinary course of business. Butif the master 
fails to exercise proper supervision and ordinary 
precaution he would be liable for the acts of his 
servant, 

According to the customs of Marwaris, doing for- 
ward business, there is no obligation on the part ofja 
pakka adatia to find buyers or sellers. As between 
him and his client the business is finished when an 
order for purchase or sale is accepted, such accept- 
ance apparently being effected by an entry in the 
Soda Nondh. Whether the pakka adatia takes the 
risk himself or covers himself by selling again is 
entirely within his own discretion. The selling 
client cannot claim as of right the benefit of any 
covering contracts entered into on the same day as 
his sales, because no privity between him and the 
opposite contracting parties~-there being in fact no 
parties to the selling contract but the client and his 
adatia who is the buyer. 

The legal relationship between the olient and 
adatia is that of a vendor and purchaser, whether 
the contract is written or oral or whether an order 
is sent by telegram and accepted by the adatia. There 
is this additional incident to the contract, that the 
adatia is entitled to charge commission and brokerage 
in addition to the price. -If the client sends goods for 
the due date the adatia is responsible for the price 
whether he has covered himself or not. 

Technically speaking, a seller may be said to 
deliver goods to his buyer by giving him a delivery 
order on a certain person, from whom the buyer may 
obtain the goods on paying the price, but just as con- 
tracts in the usual mercantile form may be used for 
the purpose of transactions for payment of differences 
only, so also delivery orders, which appear on the 
face of them to be of an unimpeachable character, 
may be used and pass from hand to hand amongst a 
succession of persons who have no intention whatever 
of making use of such delivery orders, or of doing 
anything else beyond adjusting differences between 
themselves, 

Mr. Strangman, (Advocate-General, with ` 
him Mr. Kanga), for the Plaintiffs. 
Mr. Inverarity, (with him Messrs. Jinnah 


and Moos), for the Defendants. 


JUDGMENT.—tThe plaintiffs are a firm 
of Marwari merchants carrying on business 
in Bombay and elsewhere in India. ii 

The defendants are sued as a firm carrying 
on business at Cawnpore. 


The evidences shows that one Kanyialal 
Jainarayen is the sole owner of that firm and 
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carries on business not only at Oawnpore but 
also at Delhi, Calcutta and elsewhere. 

The plaintiffs allege in their plaint that 
in the Maru Sambat year 1965 (A.D. 1908- 
1909) the defendants employed the plaint- 
iffs to act as their pakka adatias and honour 
their hoondies in Bombay on certain -terms, 
viz., the plaintiffs were to charge commission 
ab six annas per cent. and brokerage at four 
annas per cent. on the price of cotton and 
seeds and commission at Re. 1 per 1000 on the 
price of silver orders and on hoondzes paid by 
them on defendants’ account, and all out 
of pocket charges, interest to ran on both 
sides of the account at the rate of 7 annas 9 
pies per cent, per menssm. 


That an account was sent up to the lst 
Ashad Sud 1967 (7th July 1910) to the de- 
fendants showing a balance due by them of 
Rs, 475 which the defendants acknowledged 
to be correst by their letter of the 13th 
Sharvan Vad (8rd August 1910). 


That thereafter the plaintiffs accepted 
further orders from the defendants for 
the purchase of cotton-seeds and silver and 
paid hoonizes drawn by them on the plaint- 
iffa. 

That on the 2ad Ohaiira Sud 1968 (lst 
April 1911) the defendants wrote asking for 
accounts and particulars of transactions oub- 
standing and informing plaiatiffs that they 
were to do business in future on the instruo- 
tions of Gurupertab and not of Mangalchand, 
who up to that time had managed the defend. 
ants’ Cawnpore shop. | 


That the plaintiffs sent the accounts asked 
for which showed that there were outstand- 
ing sales of 800 tons linseed and 200 tons 


rape-seed for delivery April-May 1911. 


That on the 220d April 1911 plaintiffs 
wrote through their Solicitors calling upon de- 
fendants to arrange for the delivery of the said 
linseed and rape-seed or secure the plaintiffs 
against the liabilities incurred by plaintiffs in 
respect thereof. A sum of Rs, 12,209-7.9 
aud interest, claimed to be then due according 


| to the plaintiffs’ account, was also demanded, 


The defendants replied on the 5th May stating 
that they could net fiad in their books any 
trace of the transactions in linseed and rape- 
seed; that their gumasta had no authority to 
enter into such transactions, and that, 
therefore, the defendants were not liable, 
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That the plaintiffs were obliged to pur- 
chase in the market to meet the contracts 
they hadentered into as a result of the defend- 
ants’ orders. 

That plaintiffs acted as pakka adatras for 
the defendants and accordingly claim the sum 
of Rs. 48,045-15 with interest as due to them 
on the account between themselves and 
defendants. 

Kanyialal Jainarayen has filed his written 
statement stating that he is the sole owner 
of the business carried on at Cawnpore in 
the name of Jainarayen Kanyialal; that the 
business consisted only of hoond? transac- 
tion and the purchase and sale of ready 
goods; that Mangalchand was his moonim 
and had no authority to enter into any for- 
ward transactions; that Mangalchand was not 
a partner as alleged by the plaintiffs and had 
been dismissed by him on the 20th February- 
1910. 

He denies that plaintiffs acted as pakka 
adatias and contends that all the orders given 
by Mangalchand were merely in respect of 
wagering and gambling transactions. 

He counter-claims for an account on the 
ground that if the forward transactions 
are excluded something will be found due 
to him but atthe hearing his Counsel stated 
that he did not rely ou the counter. claim. 

The first issue raised by Mr. [nverarity 
was in respect of an order for interrogatories 
which, it was alleged, the plaintiffs had not 
obeyed. 

I find that the interrogatories ware served 
on the plaintiffs on the 18th February after 
the suit had appeared on the board. The 
defendants were responsible for the delay 
and as a matter of fact the interrogatories 
have been answered. 


The next three issues appear to be frivolous. 
The suit as framed is maintainable. 

Issues Nos. 5 and 6 relate to the question 
whether Mangalchand was, as a matter of fact, 
a partner in the defendants’ firm or was held 
out by defendants to be a partner, 


No evidence has been adduced to show 
that Mangalchand was partner except certain 
plaints filed by the defendants in Cawnpore 
by Mangalchand in which he described him- 
self as a partner. But this only came to the 
knowledge of the plaintiffs after this suit 
was filed. The plaintiffs cannot, therefore, 
say that they were led to think that 
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Mangalchand was a partner owing to the 
existence of these plaints of which they 
were not aware while the dealings between 
them and defendants’ firm were being carried 
on. Nor is there any evidence that defend- 
ants held him out to bea partner or that 
plaintiffs ever thought he was a partner. 

The plaintiffs were perfectly well aware 
of the practice amongst Marwari firms 
of carrying on their business at various 
branches through moonims. : 

It cannot be disputed on the 7th issue 
that the transactions referred to in the plaint 
were the transactions of Mangalchand. 

The real questions in the suit are: 

1. Whether Mangalchand had an author- 
ity from his master, express or implied, to 
enter into forward transactions. 

2. Whether, if Mangalchand’ had such 
authority, the defendants are liable to the 
plaintffs for the losses incurred by them 
in carrying out the instructions of Mangal- 
chand, 

Kanyialal in his evidence has stated that 
he started his branch at Cawnpore in 1953. 
His first moontm was one Girdharilal assisted 
by one Ramdyal. They had no authority 
to do forward business. 

- Girdbarilal died about 1955 and his son 
Mangalchand was appointed in his place with 
the same powers. 

Witness used to go to Cawnpore himself 
occasionally but he never examined the books 
at Cawnpore. He sent Garupertab as moonim 
to Cawnpore in February 1911, as Mangal- 
chand said he did not want to stop at Cawn- 
pore any longer. It was only on receiving 
a report from Gurupertab that witness 
discovered that Mangalchand had been 
entering into forward transactions. After 
the notice sent by plaintiffs’ Solicitors 
he put the matter in the hands of his Pleader 
Moti Sagar. 


Now, if Kanyialal could show that Mangal- 
chand had concealed the fact of his entering 
- into forward transactions in such a way that 
his master by taking ordinary precautions 
could not have discovered what his moonim 
was doing, the plea that the master was res- 
ponsible for the servaut’s acts in excess of 
his authority might hold good, assuming 
always that forward business was not such as 
would be transacted by a Marwari firm in the 
ordinary course of business. But the evi- 
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dence of Jawalidhar, who was employed by 
Kanyialal to examine the plaintiffs’ account 
inthe defendants’ Cawnpore books, makes it 
clear that this plea cannot be sastained. 

It is not certain when the plaintiffs started 
doing business with the Cawnpore branch 
but there were dealings in 1958 and accord- 
ing to Jawalidhar the defendants’ books con- 
tain entries of transactions in forward cotton 
with the plaintiffs for that year, and the books 
for 1959, 1962 and 1964 also contained entries 
relating to forward transactions. 


After 1964 it appears that Mangalchand 
stopped doing forward business for some time 
and when he re-commenced made no entries 
in his books in respect of the forward trans- 
actions he was entering into in the name of 
the firm. The reason he gave for not- doing. 
so was the presence in tke shop of other 
moonims in the employ of Kanyialal who 
would have found out what he was doing. 

There was nothing unusualin a Marwari 
firm entering into such transactions and there 
was nothing which could be said to have put 
the plaintiffs on inquiry as to whether 
Mangalchand was exceeding the instructions 
of his master, 

That Mangalchand did not enter in his 
master's books after 1964 the forward trans- 
actions, by itself would goto show that he 
knew he was doing wrong. But before 1964 
Mangalchand does not seem to have concealed 


the fact that he was doing forward business, 


Mangalchand gave evidence on commission 
on behalf of the defendants. He stated he 
had no authority from Kanyialal to enter 
into forward transactions, that he concealed 
what he was doing from Kanyialal and that 
he never intended to give or take delivery. ° 

I see no reasons to doubt this last state- 
ment, supported as it is by the witness’ own 
conduct and the other circumstances in the 
case. i 

From the evidence of witnesses examined 
on behalf of the defendants at Cawnpore it 
appears that Mangalchand was doing Suita 
business with some of the Cawnpore clients 
and filed suits in the Court at Cawnpore in 
the name of the firm to recover: profits on 
such business. Moreover, Mangalchand said 
that he claimed a share in such profits in 
acccrdance with the terms of his employ- 
ment. 

If, as a matter of fact, Kanyialal was ya- 


Vol. XX] 


CHHOGMAL ©, JAINARYEN KANYIALAL. 


aware, before the arrival of Gurupertab at 
Cawnpore, that Mangalchand was doing for- 
ward, business, one would expect that when 
he discovered this he would have at once 
repudiated all the transactions of this nature 
entered into by Mangalchand, but on the Ist 
April Gurupertab merely asked for informa- 
tion about any goods which might have been 
bought and sold through the plaintiffs, and 
when plaintiffs sent the required information 
on the 7th April no notice was taken of it, 

Kanyialal does not seem to have exercised 

-much supervision over the transactions of the 
Cawnpore branch and even if during the years 
1958 to 1964 he was not aware of forward 
business being done, which I very much 
doubt, he certainly ought to have discovered 
that fact if he had taken the ordinary pre- 
caution of having his Cawnpore books ex- 
amined, and he could then have taken steps 
to prevent any further transactions of a like 
nature being entered into. 

Tf the transactions in suit had resulted in 
a profit I do not think I should have heard 
anything about Mangalchand having ex- 
ceeded his authority. 

I find, therefore, that defendants are liable 
to the plaintiffs, unless they can evade their 
liability on tke ground that the transaction 
was by way of gaming and wagering. 


The plaintifs’ gumasta Ramkishan could 
not give very positive evidence as to how 
plaintiffs and defendants commenced ` dealing 
with each other. He said “first we gotb 
letters from Jainarayen-Kanyialal by the 
hand of Mangalchand. I can’t remember 
when the first letter arrived but we got letter 
in 1961. My firm carried out the instructions 
in defendants’ letters. Correspondence pass- 
ed between us. We acted as pakka adatias 
for defendants. We charged commission six 
annas and brokerage four annas per cent. on 
cotton, linseed and rape-seed and wheat, 
Commission Re. 1 per 1000 brokerage. 
Defendants drew hoondies on us and sent 
hoondtes for collection.” 


At the end of 1963 there was a balance of 
Rs. 81 in favour of the defendants, 
the Ist Askad Sud 1967 (7th July 1910) 
there was a sum of Rs. 475 to defendants’ 
debit. That was admitted to be correct by 
Mangalchand’s letter of the 3rd aust 
Exhibit B. 

The account sued on Exhibit D commences 
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with that balance. Ib contains entries relat- 
ing to hoondies, with which I am not concern- 
ed, entries relating to dealings in silver 
which, Mr. Kanga admits, were wagering 
transactions and entries relating to trans- 
actions in linseed, rape-seed and cotton for 
certain vaidas as follows: 


300 tons linseed Delivery September 1910 

200 bales Bengal cotton ,, January 1911 

800 55 Broach ,, March 1911 
1000 tons linseed ” April-May 1911 


200 rape-seed 5. 


” ” 14 
Mangalchand incurred heavy losses on all 
these except the Jast which showed a profit 
of Re. 7-13.0. 

In respect of these transactions the plainte 
iffs alleged that they acted as pakka adattas 
for the defendants. The word pakka adatias 
was never used by the parties themselves as 
far as I can see. It appears for the first 
time in the Solicitors’ letter of the 22nd April 
1911. © Mangalchand said he did not know 
what a pakka adatia was, but the evidence 
shows what was the course of dealing between 
the plaintiffs and defendants and whatever 
legal significance can be given tothe term 
pakka adatia, it cannot be doubted that both 
parties, as Marwaris, were perfectly well 
aware what were their respective rights and 
liabilities according to the practice of Mar- 
waris which has been recognised by this 
Court, 

I think the evidence shows conclusively 
that there is a distinct line drawn by Mar- 
wari firms, doing a similar business to the 
plaintiffs’, between their transactions as 
commission agents and their transactions as 
pakka adatias. In their plainé the plaintiffs 
describe themselves as pakka adatias and 
commission agents. There is no evidence 
that Mangalchand ever sent goods to the 
plaintiffs for sale on commission at any rate 
since 1961. Plaintiffs’ gomasta Ramkishen 
said he had heard that Mangalchand had sent 
linseed and rape-seed in former years, but he 
had not got the plaintiffs’ earlier books 
Since he entered plaintiffs’ service in 1961 
Mangalchand had not sent any goods to him, 
nor he to Mangalchand. 

No doubt, the plaintiffs did receive ready 
goods from other constituents for sale on 
commission, the particulars of which were 
entered in the weighment book but the 
entries in respect of ready goods were kept 
quite distinct from the entries relating to 
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voida transactions. What was the course 
of business for such transaction will appear 
if I describe what was done by the plaintiffs 
when they received orders from the defend- 
ants for the sale and purchase of 3C0 tons 
of linseed for the September vazda 1910. 
Orders were received by telegrams on the 
24th May for the sale of 200 tons and on the 
22nd June for the sale of 100 tons. The 
plaintiffs arranged the rate with their 
brokers, making corresponding entries in the 
Soda Nondh: Exhibits 10 and 13. There- 
after the brokers bronght contracts-notes 
signed by tke buyers from the plaintiffs, and 
particulars were entered in the Soda Nondh. 
Exhibit 10 shows that six contracts for 25 
tons each were brought. The Gala or differ- 
ence, if any, between the rate fixad with the 
broker and the rate inthe contracts was 
debited or credited’ to the broker according 
as the rate was lessor more than the rate 
fixed, 

On the other hand 200 tons were purchased 
on the 2nd June, and 25 tons on the 5th 
Jane, Exhibits 11 and 12. The balance of 
75 tons was purchased at the vardu, Bx- 
hibit 14, 

‘ The result of the transactions was entered 
in the nakal vahi Hxhibit 9. Defendants are 
debited with the difference of Rs 1,069 7.3 
in respect of the purchase and sale of 300 
tons linseed deliverable in September. 

Then follow particulars. 

Defendants are debited with the valae of 
300 tons linseed at the rates at which the 
various lots were said to be purchased plus 
commission and brokerage and credited with 
the value of 300 tons at the selling rates. 

Corresponding entries would appear in 
plaintiffs’ books in the accounts with the 
opposite contracting parties, or, in case a 
broker did not bring a contract, with the 
broker himself, as in such a case the broker 
was responsible to the plaintiff, 

The plaintiffs only accepted contracts from 
other Marwaris doing a similar business to 
themselves. 

It will be noted that there was no privity 
between these opposite contracting parties 
‘and the defendants, nor, according to the 
customs of Marwaris transacting this busi- 
ness as established in Bhagwan Das v. Kanji 
(1), was there any obligation on the part of 
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the plaintiffs to find buyers or sellers. As 
between themselves and the defendants the 
business was finished when an order for 
purchase or sale was accepted, such accept- 
ance apparently being effected by an entry 
in the Soda Nondh. 

Whether the plaintiffs took the risk them- 
selves or covered themselves by selling again 
was entirely within their discretion. The 
selling client could not claim as of right the 
benefit of any covering contracts entered into 
on the same day as his sales. 

As stated by Scott, O. J., in Burjorji v. 
Bhagwandas (2), “there are in fact no parties 
to the selling contract but the client and his 
adatta who ia the buyer. The adatta is not 
the disinterested broker. He is a party to the 
contract whose intention may well be known 
at its inception.” 

In that case there were written contracts 
in respect of 1800 tons and oral contracts in 
respect of 2,200 tons between the client and 
the adatia. The first contracts may have 
been in writing because the client was an 
outsider and not a Marwari, but however that 
muy be, it must now be taken ag established 
by the authority of the Appeal Court, that 
the legal relationship between the client and 
adatiaisthatof vendor and purchaser, whether 
the contract is written or oral, or whether, as 
in this case, an order is sent by telegram 
and accepted by the adatia. There is this 
additional incident to the contract, that the 
adatia is entitled to charge commission and 
brokerage in addition to the price. If the 
client sends goods for the due date the adatza 
is responsible for the price whether he has 
covered himself or not. That the relation- 
ship of vendor and purchaser exists between 
the client and adatza also follows from the degi- 
sion of Chandavarkar, J. in Bhagwan Das v. 
Kanji Das (1), that the adatia having accept- 
ed a selling order from a client for a parti- 
cular vaida is not obliged to accept a cross- 
buying order from the same client: 


Thus, it might happen that as a particular 
vaida approached, the defendants might have 
accounts open with a large number of their 
constituents where the buying orders had 
exceeded the selling orders or vice versa, 
while a number of accounts might be closed 
by equal purchases or sales, 


(2) 20 Ind. Cas. 834; 15 Bom. L. R, 716, 
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At the same time there would be a number 
of accounts running between the plaintiffs 
and the opposite contracting parties in some 
of which purchases and sales might balance, 
in others there might bean excess on one 
side or the other. 

If a constituent’s account was open he 
was credited or debited with the requisite 
number of tons at the vaida rate, and open 
accounts with opposite contracting parties 
were settled in the same way. 

After each vaida the plaintiffs made up 
what is called the “Jamakharch” or balance 
sheet of their dealings for that vaida. First 
they credited themselves with the difference 
to be paid by the opposite contracting parties 
and the constituents who had lost, and then 
they debited themselves {with the differences 
to be paid to the contracting parties and the 
constituents who had won. If the plaintiffs 
had covered themselves throughout, the 
winnings and losses would balance, but there 
would bea balance in their favour, repre- 
senting their commission and brokerage as 
the reward for accepting the orders of their 
constituents. 

If they had taken up any of the contracts 
themselves they paid or received the differ- 
ence themselves. 

The evidence of the plaintiffs’ books shows 
conclusively that the total volume of business 
in one commodity for any ove vaida was 
transacted, from start to finish, by book 
entry, that accounts were closed after the 
vatda, and differences credited or debited. 


Of course, on the face of the contracts 
between the plaintiffs and any one of their 
opposite contracting parties, there might be 
an excess of sales over purchases so that it 
would be open to them to tender delivery of 
the balance at the vaida, and if it had been 
proved that this was occasionally done, that 
might be sufficient to give a genuine appear- 
ance,to the whole business, as it might be 
impossible to say that in the case of any one 
particular contract there was no intention to 
give or take delivery. 

Practically the whole of the plaintiffs’ 
transactions, for the vaidas mentioned above, 
are on the record. In respect of 100 bales 
of Bengal cotton they appear to have tendered 
a delivery order, but the entries show that 


had nothing to do with any order given by’ 


the defendants. Again, it appears that de- 
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livery orders for 75 tons rape-seed were 
given, and that for the linseed April-May 
vaida the plaintiffs gave a delivery order for 
25 tons to Sadasiv Gambhirchand. 

That was after the defendants’ notice of 
the 5th May. In every case there are cross- 
entries in respect of these delivery orders. 
Technically speaking, a seller may be said to 
deliver goods to his buyer by giving hima 
delivery order on a certain person from whom 
the buyer may obtain the goods on paying 
the price, but just as contracts in the usual 
mercantile form may be used for the purpose 
of transactions for payment of differences 
only, so also delivery orders, which appear 
on the face of them to be of an unimpeach- 
able character, may be used and pass from 
hand to hand amongst a succession of persous 
who have no intention whatever of making 
use of such delivery orders, or of doing any- 
thing else beyond adjusting differences bet- 
ween themselves. Considering the magni- 
tude of plaintiffs’ forward transactions for the 
various vavdas in question amounting to from 
2000 to 5000 bales of cotton and from 5000 to 
10000 tons of lin-seed, I am not disposed to 
think that the fact that two or three delivery 
orders for smal) quantities, which might 
or might not be effective, passed through 
their hands, can stand in the way of my 
coming to the conclusion, that as be- 
tween themselves, their brokers and their 
opposite contracting parties the common 
intention was to adjust the contracts at the 
respective vaidas by paying and receiving 
differences, 


Now that it can be taken as settled 
that there is no privity between the clients 
who give orders to a pakka adatia and 
the persons who buy and sell from and to 
the pakka adatia, the existence of the latter 
can only be relevant if it affords an 
indication of the intention of the pakka 
adatia at the time of his accepting the 
clients’ orders. See per Scott, C. J., in 
Burjorji v. Bhagvandas (2). Even then 
ib does not seem to followas a matter of 
course that because the pakka adatia in- 
tended to do genuine business with his 
buyers and sellers he also intended to do 
genuine business with his clients. 

It is interesting to note that Exhibit A 
12, which was putin by Mr. Kanga as a 
specimen of the covering contracts made 


888 


OHHOGMAL V. JAINARAYEN KANYIALAL. 


by the plaintiffs, contains the same con- 
dition ‘not to be delivered to N. R. & Co, 
as the plaintiffs’ contracts in Burjorji v. 
Bhagvandas (2). 

Iam of opinion that the present plaint- 
iffs’ covering contracts and their course of 
business relating thereto afford no indica- 
tion whatever on the part of the plaintiffs 
to call for or give delivery from or to the 
defendants. 


Then the evidence in this case proves 
conclusively that as between the plaintiffs 
and their clients the plaintiffs never ex- 
pected their clients to produce goods or 
pay cash for goods and never expected to 
be called upon todo the same themselves, 
while Mangalchand has sworn that all his 
transactions with plaintiffs were sutta, 
Reliance was placed by the plaintiffs on 
certain letters written by Mangalchand as 
showing that he intended to despatch 
goods in performance of his forward con- 
tracts. 


The correspondence putin begins on 8th 
October 1910, Exhibit G, letter from 
Mangalchand to plaintiffs. The letters of 
the. 8th October, 2nd December, 10th 
December, 16th December, lst January and 
-8rd January from Mangalchand clearly refer 
only to forward transactions. 

On the 5th January he writes:— 

“You (plaintiffs) write to say that we 
do not send you orders for business and 
that we send the same to some other firm. 
It is all right. We have not sent orders 
to anybody.....,... Whatever work has been 
sent in these days the same has all been 
sent to your firm and not to any other 
place. Ready goods have been more or 
less sent. The same have been sent to 
Tilokchand Mamraj. Goods used to be 
sent to him even formerly. Now-a-days 
we do not venture to buy or sell any kind 
of goods. When we think proper we shall 
send ordersto you. Please write and let 
us know when pakka information about 
linseed will be received.” 

Ni the 8th January he writes (Exhibit 
0.):— 

“Sball we send ready goods to you? If 
you can exert yourself in selling the same 
please write,” 

Clearly this cannot refer to linseed to 
be sent on account of what had been 
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already sold forthe April-May vaida, The 
writer seems to distinguish between sending 
ready goods for-sale on commission and 
sending orders for business which can only 
refer to orders for forward business. 

The letters of the 9th, 22nd and 24th 
January, Exhibits P,Q, and R, are full of 
inquiries about the rates of cotton ard lin- 
seed. Mangalchand expested that owing to 
good crops the rate for linseed would fall 
and be would make a profit on his forward 
sales, h 

On the 8th February be wrote in Bx- 
hibit T:— ; 

“You have sent for money, no moneys are 
payable by us. You send for moneys on 
account of the loss, you should write for 
particulars. We shall remit the moneys in 
respect of the loss 20 days before the month 
in which due date is to fall. Do you please 


rest assured. We shall, of course, send 
linseed to you......... ready linseed will be 
sent......... We shall send you ready linseed 


entirely.” 

Again on the 10th February 1911 he 
writes in Exhibit V:— 

“We shall send ready linseed entirely.” 

On the 13th February 1911 he writes in 
Exhibit W:— 

“We shall make as much purchase of goods 
as we possibly can. There is still 15 20 
days’ time for consignment of goods.” 

On the 16th February 1911 he writes in 
Exhibit X: . 

“We shall commence the purchase of linseed 
after 20 days. Incase we find it profitable 
we shall send the same in large quantity.” 

Oo the 20th February 1911 he writes 
in Exhibit Y:— 

“Purchase of ready goods have commenced. 
We shall send to you railway receipt in 
respect of linseed and raz in the course of 
10-15 days. Please consider the same to 
be as good as received. s | 

In Exhibit 2 written on the 25th February 
there is no mention about ready linseed; but 
in Exhibit Al written on the 9th March he 
says :— 

“Weare going to send you a man with 
whom we shall also send the railway receipt 
in respect of ready goods. Please exert 
yourself in transacting the business. Please 
transact the business of the ready goods 
with profit, We shall send the same in 
large quantities.” 
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Mangalchand does not seem to have been 
questioned as to why he never sent any 
linseed to the plaintiffs as he said he was 
going to do. As regards these letters in 
general it is to be noted—(1) that. there 


is no evidence of Mangalchand aving 
‘purchased or despatched a single bag 
of linseed ‘to the plaintiffs; (2) that 


when ready linseed is promised no reference 
whatever is made to the forward contracts ; 
(3) that Mangalcliand was clearly referring 
to the possible despatch of goods to be 
sold on commission sales; (4), that as a 
matter of fact, the promises of the despatch 
of ready goods were, for some reason or 
other, not explained, all bluff; (5) that, 
therefore, these references to ready goods 
do not threw any light on Mangalchand’s 
intentions when he gave the orders for the 
linseed April-May vaida. i 

The evidence of Dayabhai Kallianjee, an 

employee in the service of Tullokchand Mam- 
raj, is instructive as showing the difference 
between forward business and sale on com- 
mission. It was contended that the firm 
of Tullokchasd Mamraj had sold forward 
poppy- seed on behalf of defendants and that 
defendants had sent the goods, but in 
cross:examination Dayabhai said “the defend- 
ants’ poppy-seed was sold to officewallas on 
railway terms, goods to be delivered as 
soon as received by rail. The officewallas 
are told when the contracts are made that 
the goods have arrived or are on the way”. 
Tullokchand Mamraj had sold on defendants’ 
behalf 50 tons poppy-seed on 9th April 
. 1910, 50 tons on 9th May, 25 tons on 31st 
May and various consignments of goods were 
received on the 22nd April, 18th May and 
21st May. 
. Lastly, Ramkishen had to admit in cross- 
examination that the oficewallas did forward 
business on Bazar terms which were different 
to Marwari terms and that the names of 
Messrs. Valkarts, Ralli Brothers, or Bruel 
& Oo.. did not appear in plaintiffs’ Jama- 
kharac for the January 1911, Bengal cotton 
vaida or the Mareh 1911, Broach’ cotton 
vatda. There was also a difference between 
the vaida rates and ready rates on the 
same day of several annas. 

The explanation that the ready rate was 
lower than the vaida rate, because the pur- 
chasers had to provide new bags, cannot 
be sufficient, as it is admitted that the 
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contracts in each case are in the same 


‘terms and Exhibit A12 contains the con- 


dition that the goods are to be delivered 
in new twill bags. 
The letters written by the plaintiffs to 


.Mangalchand from the 4th November 1910 


until the 17th April 1911, Exhibits 61 to 
72, make it clear that the plaintiffs were 
thinking of rates only and not of the delivery 
uf goods, they did not write as if they 
thought that Mangalchand was going to 
despatch goods to meet his obligations at 
the vaida day, though, of course, if he had 
sent linseed as he promised they were ready 
to sell on his account. There is not one 
circumstance proved before me which oan 
lead me to suppose that the plaintiffs and 
defendants had any intention of doing any- 
thing more than gamble on the rise and 
fall of the prices in silver, cotton, linseed 
and rape-seed. The whole of the evidence 
is in favour of a common understanding 
that the parties should deal in differences 
and settle in that way. 

On my finding on the 9th issue the suit 
must be dismissed. 

Suit dismissed, 


Attorneys for the Plaintiffs: Messrs. 
Madhowji, Kamdar and Chhotubhat. 
Attorneys for the Defendants: Messrs, 


Malet, Hiralal, Mody and Ranchhoddas, 


ALLAHABAD HIGH COURT. 
First Cryin Arrear No. 62 or 1913, 
June 16, 1913. 
Present:—Justice Sir P. ©. Banerji, Kr., 
and Mr. Justice Tudball, 

RAM RAJ—APPELLANT 
versus 

BRIJ NATH AND orases—Responpents. 

Succession Certificate Act (VIL of 1889)—Succession 
certificate to more than one person with consent of all, 
whether legal—Estoppel —Consent. 

Where one of the three reversioners to the estate 
of a deceased Hindu applied for a succession 
certificate to realise debts due to the deceased and 
on their agreement the certificate was granted to 
all three of them but one of them appealed on the 
ground that it was illegal to grant a certificate to 
three persons; 

Held, (1) that, as the appellant had agreed to the 
certificate being granted, he could not challenge its 
legality. 
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(2) that, though it was inconvenient to grant a 


vertificate to more than one person, yet as the | 


three persons in thisicase were not rival claimants and 
had agreed to the certificate being granted to all of 
them, there was no illegality. 


First appeal from an order of the District 
Judge of Aligarh, dated 29th November 1912. 

Mr. B. K. Mukerji, for the Appellant. 

JUDGMENT.—We do not think that 
there is any merit in thie appeal. The facts 
are these: An application was made by 
Birj Nath for a succession certificate to 
realise debts due to Ram Ratan deceased. 
Ram Raj, Brij Nath and Ranchhore stated 
themselves to be the next reversioners to 
the estate of Ram Ratan, and they agreed 
that the certificate should be granted to 
all three of them. This has been done. 
But as Musammat Tirbeni claimed to be the 
owner of some of the debts, the learned 
Judge has ordered the three persons, to 
whom the certificate was granted, to furnish 
security. It is contended that the order 
granting a certificate to three persons 
is illegal. No doubt, it is inconvenient 
that a certificate should be granted to more 
than one person; but in the case before 
us the persons to whom the certificate was 
granted agreed to its being granted to 
all of them. One of these persons is the 
appeliant himself. We do not think that 
the appellant can now contend that the 
Court ought not to have granted the certi- 
ficate. The precedents cited relate to cases 
in which there were rival claimants for 
the certificate and the lower Court granted 
a joint certificate to those claimants. This, 
of course, was held to be wrong. As for 
the order relating to the furnishing of 
security, we think, under the circumstances 
it was a proper order. We dismiss the 
appeal but without costs as the respondent 
is not represented. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Ssoonp Orvin Appear No. 448 or 1910. 

May 3, 1913. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Beadon. 

KESAR SINGH AND orgers—Puainrirrs 

-— APPELLANTS 
versus 
ASA SINGH AND OTAERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11 Ezp. 
IV—Res judicata—Suit against adopted son of donee 
as reversionary heirs of donee—Subsequent suit as 
collaterals of donor. 

One A. gifted the land in dispute to his daughter’s 
sons, B. & C., who died childless. O., the last of the 
donees, left a widow D, E. alleging himself to be the 
adopted son of C. was in possession of the land. 

Plaintiffs at first brought a suit against D. and F. 
for a declaration thatas reversionary heirs they 
would be entitled tothe land after the death of D. 
The suit was dismissed. 

_ Subsequently, plaintiffs brought a suit for posses- 
sion of the land as reversionary heirs, alleging that 
D. had abandoned her life-interest in their favour. 
In the former suit plaintiffs alleged themselves to be 
the collaterals of O., while in the latter suit they 
alleged themselves to be the collaterals of A: 

Held, (1) that the second suit was barred by the 
principle of res judicaia, because 

(a) the point for decision in both the suits was 
the same, viz., whether the land reverted to 
plaintiffs on the death of C.; 

(b) it was open to the plaintiffsin the first suit to 
make their alleged relationship to A. a 
ground of attack but they could not subse- 
quently on this ground question the decision 
in the previous suit. 

Second appeal from the decree of the Addi-« 
tional Divisional Judge, Amritsar Division, 
at Jullundur, dated llth March 1910, revers- 
ing that of the Subordinate Judge, 2nd class, 
Amritsar, dated the 8th November 1909, dec- 
reeing the claim. 

Mr. Fazal-t- Hussain, for the Appellants. 

Mr. Badar-ud-din Qureshz, for Asa Singh, 
Respondent. 


JUDGMENT.—One Dyal Singh made a 
gift of the land in dispute in this case to his 
danghter’s sons all of whom died childless, 
The last of the donees was Chanda Singh 
whose widow Musammat Atri is a formal 
defendant. The chief defendant, Asa Singh, 
alleging himself to be Chanda Singh’s adopt- 
ed son, is now in possession of the land. 

The plaintiffs in the present case brought. 
a suit after the death of Chanda Singh 
against Musammut Atri and Asa Singh 
for a declaration that as reversionary heirs 
they would be entitled to the land after the 
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death of Musammat Atri but the sait was 
dismissed. 

In the present suit the plaintiffs alleging 
that Musammat Atri has abandoned her life- 
interest in their favour, claim possession of 
the land as reversionary heirs. 

In the former suit the plaintiffs alleged 
themselves to be the collaterals of Chanda 
Singh but in the present suit they allege 
themselves to be the collaterals of the donor 
Dyal Singh. 

The suit has been dismissed on the ground 
that it is barred by section 11 of the Code of 
Civil Procedure. 

Kutlash Mondul v. Baroda Sundari Dasi (1) 
related to a suit for rent in which the defend- 
ant pleaded that the plaintiff was a mere 
benamdar. Ina previous suit by the same 
plaintiff against the same defendant for rent 
of previous years the defendant had notraised 
this plea and it was held that he was not 
precluded by section 13, Explanation II of 
the Civil Procedure Code of 1882, from rais- 
ing this plea in the subsequent suit. The 
subject-matter of the subsequent suit was 
different from the subject-matter of the 
former suit and in deciding in favour of the 
defendant, Banerji, J. remarked. “It is only 
where the subject-matter of the two suits is 


the same that the matter can be said to have 


been heard and finally decided within the 
meaning of section 13 of the Code, even 
though the matter was never raised in issue.” 
In Woomesh Ohandra Maittra v. Barada Das 
Maitra (2), where the remarks of Banerji, J., 
in Kailash Mondul v. Barada Sundari Dasz 
(1), were quoted, the same view was adopted. 
In Oharagh Din v. Nizam Din (3), the dis- 
pute related to land which had stood in the 
revenue records in the name of one Kutba 
deceased. The plaintiff, who in a previous 
suit had based his claim to this land on the 
- ground that he, and not Kutba, was the pur- 
chaser and had failed, claimed the land as heir 
of Kutba. It was held that he was not litigat- 
ing under the same title as in the previous 
suit and that the subsequent suit was not 
barred by section 13 of the Code of 1882. 


In Behari v. Pir Baksh (4) the collaterals 
of a deceased male owner of certain land had 


(1) 240. 711; 1 0. W. N. 565. 

(2) 28 0.17. 

(3) 65 P. R. 1907; 65 P. R. 1908; 96 P. W. R. 1907, 
(4) 107 P. R. 1906; 76 P. L. R. 1907. í 
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successfully contested ‘a gift by the latter's 
widow to one of her sons-in-law in a suit 
against the donor and donee. Ina subsequent 
suit after the death of the widow the collate- 
rals claimed possession of the land from the 
last male owner’s daughters, who were not 
parties to the previous suit and who pleaded 
that as heirs they had a right superior to that 
of the collaterals, It was held that this was 
not a plea which could have been raised in 
the previous suit to which the daughters 
were not parties. 

In Ramaswamt Ayyar v. Vythinatha Ayyar 
(5) it was held that a plaintiff, who seeks to 
redeem a specific mortgage and fails in such 
suit because the mortgage is not proved, is not 
thereby precluded from seeking to redeem 
the same property, or a portion thereof, from 
another specific mortgage. 

These authorities, which are relied on by 
Counsel for the plaintiffs-appellants, do not 
appear to apply to the circumstances of the 
present case in which the subject-matter and 
the parties are the same in both suits and in 
which, though, owing to alleged abandonment 
by the widow, the claim is now for possession 
and not for a declaration, the point for deci- 
sion is the same in both suits, namely, whe- 
ther on the death of Chanda Singh the land 
reverts to the plaintiffs. This point was 
decided against the plaintiffs in the previous 
suit when they chose to confine themselves 
to the incorrect allegation that they were 
collaterals of Chanda Singh, Possibly the 
point might have been decided in their favour 
if they had urged that they were collaterals 
of Dyal Singh but, in asserting their rever- 
sionary rights, it was open to them to make 
their alleged relationship to Dyal Singh a 
ground of attack and, in view of section 1, 
Explanation IV of the present Code of Civil 
Procedure, they cannot on this ground ques- 
tion the decision in the previous suit. 

We find, therefore, that the suit has been 
rightly dismissed and we dismigs the appeal 
with costs, 


Appeal dismissed. 
(8) 26 M. 760; 13 M. L. J. ase” kakak 


` 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 


Srconp Civiu Arpear No. 602 or 1912. 
July 18, 1913. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, Justice Sir P. C. Banerji, Kr., 
and Mr. Justice Tudball. 
NANDAN SINGH—PLAINTIFEF—ÅPPELLANT 
versus 
GANGA PARSHAD--DEFENDANT— 


RESPONDENT, 

Agra Tenancy Act {II of 1901), s. 84—Civil Pro- 
cedure Code (Act V of 1908), Order II, rule 2—Oc- 
cupation of land without permission—Sutt for rent— 
Defendant not in possession at time of suit—Defendant 
treated as tenant in revenue proceedings, effect of —Rent 
not claimed in ejectment suit, effect of. 

The plaintiff and the defendant were co-sharers. 
Disputes arose between them which resulted in an 
arbitration award and a decree. Under the decree 
the plaintiff became entitled to the property of which 
the defendant had previously been in possession 
and had to give it up to the plaintiff but he did not 
do so. Upon this the plaintiff sued for defendant’s 
ejectment ina Revenue Court as a cultivator and 
referred to all the previous proceedings. The de- 
fendant pleaded that he was an exproprietary tenant 
and not liable to be ejected. But the Revenue Court 
gave a deoreé to eject the defendant holding that he 
was a non-occupancy tenant. After that decree, the 
plaintiff sued the defendant under section 34 of the 
Tenancy Act: 

Held, (1) that under section 34 a person, who occu- 
pied land without permission, was liable to pay rent 
therefor; | 

(2) that the plaintifês_suib was not barred 
on the ground that in the proceedings in the Revenue 
Conrt he treated the defendant as his tenant; 3 

(3) that the present claim was not barred by Order 
Il, rule 2, Civil Procedure Code; 

(4) that the claim was maintainable though the 
defendant was not in possession of the land at the 
time of the institution of the suit. 


Second appeal against the decision of the 
Additional Judge of Aligarb, dated the 
14th of February 1912. 

Mr. Purushottam Das (with him Hon’ble 
Dr. Te Bahadur Sapru), for the Appel- 
lant. 

Mr. M. L. Agarwala (with him Mr. 
Girdhavi Lal Agarwala), for the Respond- 


ent. - 

JUDGMENT.—This appeal arises out of 
a suit instituted in the Revenue Court to 
recover a sum of money claimed to be 
payable as arrears of rent under section 
34 of the Agra Tenancy Act. The facts 
have been very clearly ascertained and are 
as follows :— 

The plaintiff and the defendant or their 
predecessors-in-title were co-sharers. Dis- 
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putes arose between them which resulted 
in an arbitration award and a decree in 
accordance therewith. Under that decree 
the plaintiff became entitled to the pro- 
perty in respect of which the present claim 
is made. Notwithstanding that the defend- 
ant had previously been in possession and 
occupation of this particular land, under 
the arbitration award and the decree 
following it, the defendant had to give it 
up to the plaintiff. He did not do so, 
A suit for his ejectment was then im 
stituted in the Revenue Court. In this 
suit the defendant was described as a 
cultivator, but in the body of the plaint, 
the actual facts were set ont as stated 
above. The arbitration proceedings were 
referred to, the decree which followed on 
the award was mentioned as also the 
fact that the defendant had insisted upon 
remaining in possession, though many times 
asked by the plaintiff to give up possession, 
The defence was not that the defendant 
was a proprietor, but that he was the ex- 
proprietary tenant and not liable to be 
ejected. He based his claim to be ex- 
proprietary tenant on the allegation that 
the land in dispute had been bis sir before 
the arbitration proceedings. The award 
had already decided that the land was not 
his str nor his khudkusht andthe Revenue 
Court gave a decree to eject the defendant 
holding that he was a  non-oceupancy 
tenant. The present suit has now heen 
instituted under section 34 of the Agra 
Tenancy Act. The Court of first instance 
ascertained the amount which it thought 
fair and equitable to be paid by the defend- 
ant under the circumstances. The lower 
Appellate Court reversed the decree of 
the Court of first instance and dismissed 
the plaintifi’s suit. Hence the present 
appeal. 

Section 34 is as follows:— 

“A person occupying land, without the 
consent of the land-holder shall be liable 
for the rent of that land atthe rate pay- 
able in the previous year, or, if rent was 
not payable in the previous year, at such 
rate ag the Court may determine to be 
fair and equitable, but he shall not be 
deemed to hold the land within the meaning 
of section 1] until he begins to pay rent 
therefor”. The appellant contends that 
there is no doubt that the defendant was 
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. a person occupying his land without his 
consent and that, therefore, he was bound 
to pay compensation ata fair and equit- 
able rate which has been ascertained by 
the Court of first instance. The respondent 
urges, on the other hand, that the plaintiff 
having sued the defendant in the Revenue 
Court as a tenant cannot now recover rent 
from him under section 34 as a person 
occupying the land “without his consent”. 
‘He farther contends that the plaintiff in 
the previous suit to recover possession was 
bound to make the claim for rent under 
the provisions of Order II rule 2 of the 
Code of Civil Procedure and lastly that 
compensation or rent under section 34 can 
only be recovered against the person who 
is still in occupation of the land at the time 
of the institution of the suit. 

The wording of section 34 is certainly 
somewhat peculiar. In England there isa 
well-known form of action, viz., the action 
for use and occupation. In such a case 
where no rent has been fixed andthe land 
is oceupied with the permission of the owner 
an acticn for use and occupation lies and 
where the owuership of the plaintiff is 
proved as well as the occupation by the defend- 
ant, prima farie it will be assumed that there 
was acontract by the defendant to pay 


reasonable compensation for the occupation, . 


Section 34,however, provides that a person 
who occupies the land without- permission 
shall be liable to pay rent therefor. We are 
bound to construe the section according to 
the plain words used. 

We now come to the question whether 
the proceedings in the Revenue Court, which 
ended inthe ejeotment of the defendant, 
can be said to bar the present claim. We 
have already pointed out that in bringing 
these proceedings the plaintiff clearly and 
distinctly stated the real facts of the case 
and that the defendant was in possession 
against his consent. There can be little 
doubt that on the facts of the present case, 
as now ascertained, the most appropriate 
remedy for the plaintiff to have taken 
would have been a suit in the Civil Court 
for recovery of possession, coupled with a 
claim for mesne profits. It is quite unneces- 
sary for the purposes of the present appeal 
to decide whether or not, under the cir- 
cumstances of the present case, the Revenue 
Court had power to eject the -defendant. 
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It is quite clear that unless the relationship 
of landlord and tenant exists, the Revenue 
Court has no power to eject, It is, there- 
fore, quite possible that the decree of the 
Revenue Court was erroneous but this is 
not amatter which we have to decide in 
this appeal. In our opinion the proceedings 
which the plaintiff did take cannot be said 
to bar the present suit on the ground that 
he was treating the defendant as his 
tenant. He set ont the actual facts as 
already mentioned and in his plaint as well 
as his evidence stated the fact that the 
defendant was holding in spite of him and 
against his will. Under these circumstances 
the rulings which have been cited during 
the course of the arguments have no ap- 
plication, 

We now come tothe, third point, viz., 
whether it was incumbent upon the plaint- 
iff to join in his previous suit the present 
claim. Order II, rule 2 is as follows:— 

"Every suit shall include the whole of 
the claim which the plaintiffis entitled to 
make in respect of the cause of action 
&e.” It is urged that part of the plaintiff's 
cause of action was his present claim under 
section 34 and that, therefore, he should 
have included it in his claim. In our 
opinion the plaintiff’s cause of action under 
section 34 was no part of his cause of action 
to recover’ possession of the property as- 
suming that the claim to be regarded as 
a claim for arrears of rent. The very 
words of rule 4 of the same Order show 
that a claim for rent is on the same 
causa of action as the claim for possession. 


Rule 4 is as follows :— 

“No cause of action shall, unless with 
the leave of the Court, be joined with a 
suit for the recovery of immoveable property, 
except 


(a) claims for mesne profits or arrears 
of rent in respect of the property 
claimed or any part thereof; 

(b) claims for damazges for breach of 
any contract under which the pro- 
perty or any part thereof is held ; 
and 

(9 claims in which the relief songht 
is based on the same cause of 
action.” 

This rule shows that, but for these 
exceptions, claimg for mesne profits and for 
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arrears of rent could not be joined with a 
suit to recover possession of immoveable pro- 
perty, except with the leave of the Court. 
It further shows that claims for mesne profits 
and arrears of rent are regarded as different 
causes of action. The inconvenience of hold- 
ing that claims for rent under section 34 are 
` the same cause of action as claims for eject- 
ment is illustrated by the fact that uuder the 
Tenancy Act the Court which hears an 
ejectment suit would, in some cases, and 
would not in others, be the same as the 
Court which hears a suit for arrears of 
rent. The Court of Appeal also in one 
case is not the same as inthe other. We may 
also observe that this point was not raised 
either in the Court of first instance or in 
the grounds of appeal to the lower Appellate 
Court. 

As to the last point, we think, it 
is quite clear that a claim can be made 
- notwithstanding that the person has to 
be in occupation, The case of Sheo Gopal 
Pande v. Thakur Baldeo Singh (1) has no 
bearing on the present case. In our opinion 
the plaintiff was entitled to make a claim 
uuder section 34, As no rent bad been 
paid in the previous year the Court was 
bound to determine what sum should be fair 
and equitable. We find that the Court of 
first instance fixed the sum at Rs, 240a 
year. It based its decision upon a decree 
for profits on the very same land, between 
the parties on a former occasion. The lower 
Appellate Court did not decide this question. 

We do not think that the rent to be paid 
by the defendant could have been fixed upon 
any more equitable basis than that adopted 
by the Court of first instance. We, there- 
fore, allow the appeal, set aside the decree of 
lower Appellate Court and restore that of the 
Court of first instance. The appellant will 
have his costa in all Courts including in this 
Court fees on the higher scale. 


Appeal allowed. 
(1) 12 Ind. Oas, 180; 8 A. L. J. 1087. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Osvit Appsat No. 372 o 1911. 
April 23, 1913. 
Present:—Mr. Lindsay, A. J. C. 
LALMAN AND orwers—Praintivrs— 
APPELLANTS 
tersus 
NAND LAL AND OTHARS—— DEFENDANTS 


— RESPONDENTS, 

Oustom, essentials of, and how to be proved—Oustom, 
existence or non-ewistence of, a question of fact—Wajib- 
ul-araiz of villages other than one in suit, admissibility 
of, to prove jamily custom eauisteng in latter—“Family,” 
meaning of, in “family custom’—Second Appellate 
Court, when can go into evidence, 

Whether or nota custom exists isa question of 
fact. 

In order that any course of conduct may be in- 
vested wlth the binding authority, which the law 
concedes to custom, it must be ancient, continuous, 
reasonable and definite, and these attributes must be 
established by clear and unambiguous evidence. 

The question, whether, in any given instance, the 
evidence led to prove the existence of those 
attributes is adequate proof of what the law re- 
quires, is a question of law which can be discussed in 
second appeal. 

It is not competent toa Court of second appeal 
to consider the credibility of any particular evi- 
dence. But where the lower Court has acted upon 
inadmissible evidence, has rejected admissible evi- 
dence, or has acted upon evidence which does not 
come up to the standard of adequacy, its finding 
would be open to correction in second appeal. 


Where certain Wajib- ul-araiz, relating to villages 
other than the one in suit, were produced to prove 
an alleged “family custom” in matters of inheritance, 
on the ground that the owners of these villages 
belonged to the same olan as the owner of the village 
in dispute: 

Held, that the Wajib-ul-araiz were inadmissible in 
proof of the custom set Dp; the word “family” a 
used in the expression “family custom” not boing 
wide enough to include a clan. 

Appeal against an order of the District 
Judge, Sitapur, dated 2nd September 1911. 

Pandit Gokaran Nath Misra, for the Ap- 
pellants. 

Mr. Mumtaz Hussain, for the Respondents, 


JUDGMENT.—The point for determina- 
tion in this second appealis whether the 
existence of a certain family castom set up 
by the plaintiffs-appellants was or was not 
proved. The suit was one for possession and 
the case for the plaintiffs was that the three 
defendants, who were in possession of the 
property, had no title, being the daughter’s 
sons of the last male owner. It was claimed 
in paragraph 8 of the plaint that under 
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a custom obtaining in the family of the first evidence,” It follows from this that the 


two plaintiffs, daughters and their sons were 
excluded from inheritance in favour of 
collateral relations. The defendants denied the 
existence of any such custom. The Court 
of first instance found in favour of the 
plaintiffs. In appeal the District Judge 
reversed this decision and came to the con- 
clusion that no such custom existed. The 
finding of the District Judge is challenged on 
a variety of grounds, It is in the first place 
necessary to consider the question as to how 
far a Court of second appeal is entitled to 
interfere in a case of this nature. For the 
appellants itis’ argued, on the strength of 
the ruling reported in Kakarla Abbzyya v. 
RajaVenkata Pappayya Rao(1), that it is open 
to this Court to review all the evidence and 
to consider its credibility and the weight 
which is due to it. This ruling, it ia pointed 
ont, was followed by a Judge of this Court 
in the “case reported as Musammat Subhadra 
v. Tribuan Dat (2). With all respect 
to the Judges, who decided the Madras 
cass just referred to, I am  unahle to 
agree with the statement of the law contained 
in their judgment. It appears to me that 
the law on this subject has been more cor- 
rectly laid down in a raling of the Allahabad 
High Court reported in Hashim Ali v. Abdur 
Rahman (3). Whether or not a custom exists 
appears to me beyond all doubt to be a 
question of fact, and in this opinionI am 
sapported by a ruling of their Lordships of 
the Privy Council which is to be found in 
Thakur Anant Singh v. Thakur Durga Singh 
(4). In the concluding portion of their 
judgment their Lordships remarked that the 
question involved (which was one of the 
existence or non-existence of a custom) was 
a question of fact only. In order that any 
course of conduct may ba iavested with the 
binding authority, which the law concedes 
to custom, it must fulfil certain requirements 
which the law prescribes. It must be an- 
cient, continuous, reasonable and deflnite, and 
these attributes must be established, as has 
often been said, by “clear and unambiguous 


(1) 29 M. 24; 16 M..L. J. 8. 

ra 165 Ind. Oas. 247. 

(8) 28 A. 698; 3 A, L. J. 467; A. W. N, (1906) 187. 
(4) 6 Ind. Cas. 787; 14.0. W. N. 770 (P. C.) 7 À. 

L. J. 704; 12 0. L.J. 36; 12 Bom. L., R. 504; 8 M. L. 

T. 79; (1910) M. W. N. 324; 20 M. L.J. 604; 32 A. 

863; 87 I. A. 191; 13 0. 0, 163. 


question whether, in any given instance, the 
evidence led to prove the existence of these 
attributes is adequate proof of what the law 
requires is a question of law which can, 
therefore, be discussed in second appeal. If 
the lower Court has acted upon evidence 
which was not legally admissible or if it has 
rejected evidence which was proper to be 
received the finding would be open to cor- 
rection. Or, again, it may be contended in 
second appeal that the evidence which bas 
been received and acted upon by the Court 
below does not come up to the standard of 
adequacy which the law exacts. But I am 
unable to go further than this and hold with 
the Madras High Court that it is competent 
to a Court of second appeal to consider the 
credibility of any particular evidence which 
has been put forward in proof of the issue. 
In the present case the plaintiffs relied in 
the first place upon certain documentary 
evidence consisting of five wijib-ul-araiz, one 
of them related to the village of Kandhara- 
pur in which the property in dispute is 
‘situated. The other four related to neigh- 
bouring villages and it was claimed that they 
were admissible in proof of custom on the 
ground that the villages to which they relate 
were owned by Kananjia Kurmis of the 
same claim to which the principal plaintiffs 
belong. The learned District Judge excluded 
these four documents from consideration on 
the ground that it was not proved that the 
proprietors of these four neighbouring 
villages belong to the same family or 
khandan as the first and second plaintiffs. 
The contention before the Judge apparently 
was that all Kanunjia Kurmis belong tə the 
same “family.” He treated this as an 
absurd plea and, iù my opinion, rightly, I 
do not think it is opea to the plaintiffs to 
contend that the warb ul arutz of these four 
villages were admissible in proof of the 
custom set up merely upon the ground that 
these villages are owned by people of the 
same clan. In this counection the argument 
for the appellants is that tha learned Judge 
has put too narrow a construction on the 
word “family” in the sense in which that 
term is used in the expression “family 
custom,” In Chapter I of the Tagore Law 
Lectures for 1908 (Customs and Oustomary 
Law in British India) a family custom is 
defined as being “the usages of a family 
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transmitted successively from father to son 
according to law." The learned author goes 
ou to say that the custom generally relates 
to matters affecting the members of the 
family in their relationship to each other 
and to the family as a unit. Amongst the 
members ofa family it has an obligatory 
force and distinguishes the family by its 
rules from other families. He further says 
that unlike desachar, which binds all persons 
within the local limits in which it prevails, 
a family custom governs the members of a 
particular family only and beyond that its 
controlling influence cannot extend. It 
appears to me, therefore, that it cannot be 
reasonably argued that the learned Judge 
of the Court below took a wrong view when 
he held that the waj¢b-ul-aradz of the four 
villages just mentioned were not admissible 
to prove a custom prevailing in the 
plaintiffs’ family, unless and until it was 
shown that the proprietors of the villages in 
question were related as members of a family 
to the plaintiffs.” I cannot yield to the argu- 
ment that these four wajib-ul-aratz were 
wrongly excluded from evidence. I might: 
further point out that even if they are ad- 
missible they do not all support the case set 
up by the plaintiffs, The wajtd-ul-arz of 
Mauza Kandbrapur, in which the property in 
dispute is situated, provides not for the total 
exclusion of daughter. and daughter’s 
sons from inheritance but for their 
postponement in the order of succession to all 
the collateral relations. Two out of the four 
other wajib-ul-arazz produced have a similar 
clause but in the remaining two it is distinct- 
ly stated that daughters and their sons are 
excluded entirely from inheritance. Ob- 
viously, therefore, these five documents 
are not evidence of one and the same 
custom and cannot all be relied upon to make 
out the existence of the particular custom 
which was alleged in the plaint. As regards 
the wajib ul-arz of Kandhrapur, the learned 
District Judge did not exclude it from consi- 
deration but for various reasons, which he 
gives, he held that it was practically of no 
value. He was of opinion that the statement 
relating to inheritance was not so much a 
declaration of a pre-existing custom as an 
expression of the wishes of one Ghasi who 
was one of the parties responsible for its 
preparation. It may be that had I been 
dealing with the matter asa Court of first 


INDIAN OASES, : 


[1913 


appeal I should not have taken quite the 
same view as the learned Distriot Judge but, 
as I have seid already, I do not think it is 
competent for one sitting as a Court of second 
appeal to go into the question of the weight 
or credibility of any particular piece of evi- 
dence produced. With regard to the oral evi- 
dence there is not much to be said. It is quite 
clear from a perusal of it that it does not 
fulfil the conditions necessary to constitute it 
legal proof of the existence of a custom. A 
few. instances on which the custom is said to 
have been followed are referred to in the 
statements cf the witnesses, but, as is pointed 
out by the Judge, these instances are of quite 
recent occurrence; and itis hardly necessary 
to say that, as a custom to have the force of 
law must be shown to have existed from time 
immemorial, it cannot be established by a few 
instances or by instances of recent dates. On a 
survey of the whole evidence in the case [ 
have come to the conclusion that the finding 
of the Court below as to the non-existence of 
the custom was perfectly correct and is not 
liable to be disturbed in second appeal. 
I dismiss the appeal with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Frest Civre Arenan No. 237 or 1912. 
July 21, 1913. 
Present:—Justice Sir P. O. Banerji, KT., 
and Mr. Justice Ryves. 
HARIBANS RAT AND OTHERS— JUDGMENT- 
DEBTORS — A PPELLANTS 
versus 
SRINIWAS AND OTHERS —DECREE-HOLDERS 
— RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), O. XXXIV, 
r. 14—Suit by mortgagee for possession of mortgaged 
property—Decree with costs—Attachment and sale of 
mortgaged property in realisation of costs, whether 
valid. i 

Rule 14 of Order XXXIV, Civil Procedure Code, 
provides for casesin which the decree-holder seeks 
to satisfy a claim which he could enforce by virtue 
of his mortgage. : 

A mortgagor having failed to deliver to his mort. 

gee possession of the mortgaged property, the latter 
sued the former for possersion and obtained a decree 
with costs. In execution of the decree for costs, he 
applied for attachment of the mortgaged property, i.e., 
of the equity of redemption of the mortgagor in reg- 
pect of that property: 
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Held, that although the decree-holder’s suit related 
to the mortgage, his claim for costs did not arise 


under the mortgage but by virtue of the deoree . 


made by the Court, and, that;tberefore, the attach- 
ment in question did not contravene the provisions 
of Order XXXIV, rule 14, Civil Procedure Code. 


First appeal from the decision of the Sub- 
ordinate Judge of Ghazipur, dated 14th June 
1912, 

Mr. Mohammad Ishaq Khan, for the Appel- 
lants. 

Mr. Sttal Pershad Ghose, for the Respond- 
enis. 

JUDGMENT,—The facts of this case are 
these: 

The appellants and their predecessors-in- 
title executed a usufructuary mortgage in 
favour of one Subba Raion the 3rd of October 
1687, The mortgage was assigned to Sri 
Newas Rai Kalia and others, the respondents. 
Part of the property mortgaged was in the 
possession of prior mortgagees and the mort- 
gagors also held mortgagee rights in 
other, property which they included in the 
mortgage. In regard to these two descrip- 
tions of property it was provided in the 
mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the mort- 
gage held by them and then deliver posses- 
sion to their mortgagee, Subba Rai. 
The mortgagors complied with the terms 
of the mortgage in so far that they 
redeemed the prior mortgages and fore- 
closed the morgages held by them, but 
they did not deliver possession to the 
mortgagee. Thereupon the assignees of 
the mortgagee brought a suit for possession 
and obtained a decree which awarded them 
costs. In execution of that decree for costs, 
they have applied for attachment of the 
mortgaged property, that is, of the equity of 
redemption of the mortgagors, in respect 
of the said property. The appellants objected 
to the attachment on the ground that it would 
contravene the provisions of Order XXXIV, 
rule 14, of the Code of Civil Procedure and 
that as the mortgagees are in possession under 
the mortgage they are not entitled to bring 
to sale the mortgagor’s rights. This objection 
having been overruled by the Court below, 
this appeal has been preferred and the same 
plea has been reiterated in the appeal. In our 
opinion the decision of the Court below is 
right. Rule 14 of Order XXXIV of the Code 
of Civil Procedure provides that:—‘“Where a 
mortgagee has” obtained a decree for the 
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payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be 
entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for 
sale in enforcement of the mortgage.” The 
question is whether the decree in this case 
is “a decree for the payment of money 
in satisfaction of a claim arising under the 
mortgage.” While it is contended on behalf 


_of the appellant that as the decree fope i 
was passed in a suit brought in-—cdnnection 


with the mortgage and is, therefore, a decres 
in respect of a claim arising under the 
mortgage, it is urged, on the other hand, 
that the claim which the deoree-holder seeks 
to satisfy is not a claim arising under the 
mortgage, but a claim arising under a decree 
passed for costs. In our opinion this latter 
contention is correct. Rule 14 seems to us 
to provide for cases in which the decree- 
holder seeks to satisfy a claim which he 
could enforce by virtue of his mortgage. 
This rule, in our opinion, gives effect to the 
principle of equity referred to by their Lords 
ships of the Privy Councilin Khatraj Mal 
v. Daim (1) in the following terms: “Their 
Lordships throw no doubt on the principle, 
which has been acted on in many cases in 
India, that the mortgagee cannot, by obtain- 
ing a money-decree for the mortgage-debt, 
and taking the equity of redemption in 
execution, relieve himself of his obligations as 
mortgagee, or deprive the mortgagor 
of his right to redeem on accounts taken, 
and with the other safeguards usual in 
a suit on the mortgage.” In the present 
case the suit which the decree-holders 
brought was, no doubt, a suit relating to the 
mortgage, but the costs awarded were costs 
which could only be realized by virtue of the 
decree made by the Court and the claim 
for tke costs is not a claim which arose 
under the mortgage. The case is in some 
respects similar to that of Muhammad Abdul 
Rashid Khan v. Dilsukh Rai (2). 

The learned Oounsel for the appellants 
also urged that under the terms of the 
mortgage-deed the costs in question might 
be regarded as part of the mortgage-money, 
We have considered the terms of the morte 
gage and it is clear that the costs referred 


(1) 32 0. 296; 2 A, L. J. 71; 10. Ln J. 584; 7 Bom 
L. R.1;90 W. N. 201; 32 L A. 23, 
(2) 27 A, 517; 2 A. L, J. 210; A. W. Y. (1393) 8), 
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to in that document are costs relating to the 
redemption of prior mortgages or to the 
obtaining of mutation of names in respect of 
the mortgaged property which the mortgagees 
might incur as against third parties or in 
making applications themselves for entry of 
their names. This docnmént does not con- 
template occsts of the description now 
sought to be realized. The costs incurred by 
a mortgagee which might be deemed to be a 
part of the mortgage-money are the costa 
referred to in rule 10 of Order XXXIV, 
i.e. the costs of a suit for a decree 
for foreclosure, or sale or redemption. 
The costs awarded in the present case 
are not costs of this description and, there- 
fore, they could not be deemed to be a 
part of the mortgage-money which the 
mortgagees were entitled to realize from the 
mortgaged property. 

Whether the mortgagees should be per- 
mitted to bid for and purchase at the sale, 
to be held in execution of their decree, is 
a matter which the Court executing the 
decree should consider in the event of the 
mortgagees applying for leave to bid; but, in 
our opinion, their prayer for sale of the mort- 
gagor’s rights in the mortgaged property has 
been rightly allowed, and this appeal 
must fail. We accordingly dismiss it with 
costs, including fees in this Court on the 
higher scale. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sroonp Orvin ArreaL No. 3 or 1912. 
May 29, 1913. 
Present:—Mr. Lindsay, J. C. 
BRIJ MOHAN SINGH AND ANOTHER 
— APPELLANTS 
* versus 
RAM MILAN SINGH— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
96 104; 0. XXI, r. 5; O. XLII—Decree—“ Parties” — 
Matters in controversy—Legal representatives of a 
deceased party, order for substitutien—Appeal. 

The word “parties” in section 2 (2), Civil Proce- 
dure Code, is used in the same sense in which the 
expression “parties to the suit” is used in section 47 
of the Code and inclades only those persons who are 
joined on either side as plaintifs and defendants, 
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“The matters in controversy in the suit” are those 
matters which from the pleadings appear to be in 
dispute between the parties ranged on one side as 
plaintiffs and on the other as defendants, not matters 
which form the subject of any dispute between a 
person, who is already a plaintiffin the case and 
other persons who are seeking to be made plaintiffs 
in place of another plaintiff who is deceased, 
Therefore, where one of the two plaintiffs dies, 
the dispute between the surviving plaintiff and a third 
person, each of whom claims to be the legal repre- 
sentative of the deceased plaintiff, is nota “matter 
in controversy in the suit” within the meaning of 
section 2 (2), Civil Procedure Code, and, consequently, 
an order substituting one of themin place of the 
deceased plaintiff is not appealable either under 
section 104 or Order XLIII of Civil Procedure Oode, 


Appeal against an order of the Subordinate 
Judge, Sultanpur, dated 5th January 1912. 

Mr. A. P. Sen and Babu Basdeo Lal, for 
the Appellants. 

Pandit Gokaran Nath Misra, 
spondent. 


for the Re- 


JUDGMENT.—The facts of this case are 
as follows :— 3 

A suit was brought in the Court of the 
Munsif of Musafirkhana by two persons 
named Shankar Singh and Ram Milan Singh 
a minor. Shankar Singh was the uncle of 
Ram Milan Singh. The suit was for posses- 
sion of certain plots of land. During the 
course of the trial in the first Court Shankar 
Singh died and a question then arose as 
to who were his legal representatives. A 
claim was putin on behalf of his daughter 
Musammat Subhadra and her husband Brij 
Mohan Singh. They claimed to be the 
legal representatives of Shankar Singh on 
the ground that Shankar Singh was separate 
from Ram Milan Singh, that his daughter 
was his heir under the Hindu Law and 
that Shankar Singh had executed a Will 
in favour of her and her husband Brij 
Mohan Singh. On the other hand, it was: 
claimed by Ram Milan Singh that he was 
the sole person entitled to carry on the 
suit. His case was that he and Shankar 
Singh had formed a Joint Hindu family 
and Shankar Singh’s interest in the property 
in snit had lapsed to him by right of 
survivorship. In accordance with the pro- 
visions of Order XXII, rule 5 of the Code 
of Civil Procedure the Munsif had to deter- 
mine the question as to which of these 
parties was entitled to continue the suit, 
He held an inquiry and having come to 
the conclusion that Shankar Singh and Ram 
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Milan Siogh were separate, be allowed 
Musammai Subhadra and Brij Mohan Singh 
to be joined on the record ag the legal 
representatives of Shanker Singh. On the 
same day apparently as this order for 
substitution, was made the case was settled 
in Court and a decree was passed in favour 
of these plaintiffs. Ram Milan Singh, who 
was represented by his guardian Ganesh 
Singh, then appealed to the Court of the Sub- 
ordinate Judge against the order of Munsif, 
by which he had allowed Musammat Subha- 
dra and her husband, Brij Mohan Singh, 
to be brought on the record as the legal 


representatives of Shankar Singh. A pre- 


liminary objection was taken before the 
lower Appellate Court to the effect that 
no appeal lay. The Subordinate Judge held 
that the order of the first Court, bringing 
Musammat Subhadra and her husband on 
the record as the legal representatives of 
Shankar Singh, was a decree within the 
meaning of that expression as defined in 
section 2 of the Code of Civil Procedure. 
“He, therefore, held that an appeal lay under 
the provisions of section 96. He then went 
into the merits of the case and came to the 
conclusion that Shankar Singh and Ram 
Milan Singh had formed a joint Hindu 
family, that Shankar Singh’s interest had 
passed to Ram Milan Singh by right of 
survivorship and that Musammat Subhadra 
~and her husband could not claim to be 
“Shankar Singh’s legal representatives. He, 
therefore, directed that the name of Ram 
Milan Singh should be substituted in the 
decree passed by the first Court and that 
the names of Musammat Subhadra and her 
husband, Brij Mohan Singh, should be ex- 
pupged. In appeal here it is contended 
“shat the view of law taken by the lower 
Appellate Court was wrong, that the order 
bringing Musammat Subhadra and her 
husband on the record was an order from 
which no appeal lay and was not a decree 
against which an appeal could be brought 
under the terms of section 96. There can 
be no doubt that neither under section 104 
nor under Order XLIII of the Code of 
Civil Procedure, is there any provision for 
an appeal against an order by which persons 
are brought on the record as legal repre- 
sentatives of a deceased plaintiff or defend- 
ant. The-only question, therefore, is whe- 
ther an order of this kind is a’ decree 
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within the meaning of section 2 of the Code 
of Civil Procedure. In my opinion the view 
taken by the lower Appellate Court is wrong. 
I do not think that an order, such as has just 
been mentioned, can be treated as a decree. 
According to the definition, a “decree” means 
the formal expression of an adjudication, 
which, so far as regards the Court expressing 
if, conclusively determines the rights of the 
parties with regard to all or any of the mat- 
ters in controversy iin the suit. What I 
have to consider in reading this definition is 
the meaning which is to be attached to the 
word ‘parties.’ For the appellant it is con- 
tended, and I think correctly, that “parties” 
here only includes the persons who are joined 
on either side as plaintiffs and defendants. 
That this is the correct meaning seems to me 
to be clear when we consider the context in 
which the expression is used. The decree 
determines the right of the parties with re- 
gard to all or any of the matters in contro- 
versy in the suit. Ido not see how it can 
be said that the question as to who is or is 
not the legal representative of a deceased 
plaintiff is a matter in such controversy. On 
the other hand, it seems to me that the 
matters in controversy in the suit are those 
matters which from the pleadings appear to 
bein dispute between the parties rangcd 
on one side as plaintiffs and on the other 
side as defendants, not matters which form 
the subject ofa dispute between a person 
who is already a plaintiff in the case and 
other persons who are seeking to be made 
plaintiffs in place of another plaintiff who 
is deceased. In other words, the expres- 
sion “parties” is used in this definition in the 
same sense in which the expression “parties 
to the suit” is used in section 47 of the Code, 
I must hold, thereforgsshat the order passed 
by the Court of first instance in this case by 
which Musammat Subhadra and her husband 
Brij Mohan Singh were brought on the re- 
cord as plaintiffs was not.a decree and that 
no appeal lay to the Court below. It is 
pointed out that a decision of this kind works 
a hardship. I do not think that this is a cip- 
cumstances which can weigh with one, 
There is no right of appeal unless such right 
is expressly conferred by the statute and in 
the present instance I am satisfied that the 
statute does not provide for any appeal. T 
allow the appeal and discharge the order of 
the lower Appellate Court. The appellants 
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will get their costs both here and 
Court below. 


in the 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Srconp Civic Appear No. 192 or 1913. 
June 24, 1913. 
Present:—Mr. Justice Lyle. 
NAMDOR—Pu.aintivyr—A PPELLANT 
VETEUS 
MUHAMMAD SADDIQ—Deranvarr— 


RESPONDENT. 
© Muhammadan Law—Gift—Delivery of possession— 
Registration—Donor’s death before mutation—Comple. 
tion of gift—Early. death after ewecution of deed, 
whether justifies finding of mortal complaint. 

A deed of gift by a Muhammadan expressly recited 
that the donor had given proprietary possession of 
the property to the donee and that she would register 
the deed and obtain mutation of names in the revenue 
papers. She didin fact register the deed but was 
unable to obtain mutation of names owing to her 
death within four or five days after: -.s 

Held, that the gift was complete and that the mere 
fact that she died four or five days afterwards was in- 
sufficient to warrant a finding that she was suffering 
from a mortal complaint at the time. 

Second appeal from the decision of the 
Additional District Judge of Aligarh, dated 
13th November 1912. 

Mr. Nihal Ohand, for the Appellant. 


Dr. S. O, Banerji, for the Respondent. 


JUDGMIUNT.—This is a suit by the plain- 
tiff for possession of a certain property as 
an heir to his sister, Musammat Hamidan. 
Musammat Hamidan made a gift of this pro- 
perty to the defendant, Mohammad Siddiq, 
who is the son of her husband’s brother, 
Shadi Khan. Shadi Khan died some eight 
years ago leaving a widow, Musammat 
Kulsum Bibi, and son, the defendant. 
The plaintiff attacks his deed of gift on 
various grounds. He stated that the deed is 
altogether invalid and inoperative and also 
that, even if valid, it was executed by Musum- 
mat Hamidan when on her death bed, and is 
therefore, subject to the same restrictions and 

.. limitations as a Will in accordance with the 
sg@octrine of Muhammadan Law. In support 
‘of his-plea that the deed of gift is altogether 

invalid, the plaintiff-appellant argues in the 
first ‘place-that not having been accom panied 
by delivery of possession it is inoperative 
according to Muhammadan Law. This was 
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not a point which was urged in the 
lower Courts. There may be some excuse 
for the omission in the Court of first instance, 
because the appellant was plaintiff in that 
Court and it might reasonably be urged that 
he was entitled to plead that the deed of gift 
was invalid without giving every reason which 
he intended to adduce in support of his plea. 
When, however, the case was decided against 
him and he went to the lower Appellate 
Court, I do not consider that he had any 
excuse for not raising this plea, in specifio 
terms. Assuming, however, for the sake of 
argument that he has a right to raise the 
plea for the first time in second appeal, I do 
not think that there is any good foundation 
for it. He relies on several rulings including 
Ohaudhri Mehdi Hassan v. Mohammad Hassan 
(1), Vahazullah Sahib v. Boyapat? Nagayya 
(2) and Ismail v. Ramji (3). There is 
no doubt that these rulings lay down that 
a gift is not valid in Muhammadan Law unless 
accompanied by delivery of the thing given 
so far as it is capable of delivery. Now in this 
case the donor expressly recites that she had 
given proprietary possession of the property to 
the donee and that she will register the deed 
and obtain mutation of names in the revenue 
papers. She didin fact register the deed, 
but was unable to obtain mutation of names 
owing to her death which the lower Courts 
have found to have occurred four or five days 
after. It is difficult to see what more she 
could have done in order to deliver possession 
of the property. On behalf of the appellant 
it is suggested that she ought to have given 
directions to her tenants to pay rentin future 
tothedonee. Theillustrations inthe first edition 
of Sir Roland Wilson’s book on Muhammadan 
Law page 249 are relied on, bat it is signifi- 
cant that these illustrations have disappeared. 
from the later editions of the same book. It 
is also difficult to see how any such directions 
could be given to the tenants at the time of 
making the. gift unless they happened to be 
present. It is also suggested that directions 
should have been given to persons who collected 
rent to collect it in future on behalf of 
the donee, instead of the donor. Shahzad 


28 A. 489 (P. CO); 10 C. W. N. 706; 3 A. L. 
387; 9 0. ©. 106; 1 M. L. T, 106 
JA. 6 
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Khan was admittedly the agent both of the 
donor and of the donee’s mother and 
natural guardian. He was present both 
at the execution and the registration of 
the deed of gift and in fact took an 
active part in bringing it about. It cannot 
be contended that he did not know that in 
the futare he was to collect the rent on 
behalf of the donee, instead of on behalf of 
the donor. I am certainly not prepar- 
ed to hold that there was no delivery of 
possession, so far as such delivery was possible, 
merely because there is no evidence that 
express and specific directions were given to 
Shahzad Khan to colleot rent in future on 
behalf of the donee. As regards mutation of 
names, it is impossible to carry out such 
mutation at the actual time of making the 
gift. It is sufficient that the donor indicated 
that she would file an application for muta- 
tion, It seems to me that the donor could 
not possibly have done more than she did to 
indicate actual delivery of possession. Inthe 
lower Courts it was also urged that the deed 
was invalid because the donor was not in 
possession of her senses at the time she made 
it. Both the lower Courts have held that 
she was, and this finding of fact is conclusive. 


As regards the question whether she was 
suffering from a mortal illness at the time, 
the lower Appellate Court has apparently 
not ‘realised that this was a material point, 
whether the donor was in full possession of 
her senses or not and it has, therefore, record- 
ed no finding onthe question. Instead of 
remanding the appeal for decision upon it, 
1 thought it better to come toa decision 
„myself. The Court of first instance has 
discussed the evidence and has come to the 
conclusion that Musammat Hamidan was not 
suffering from a mortal illness at the time 
she made the gift. The Court cf first 
instance has fully discussed the evidence, 
I have also perused it and have no hesita» 
tion in coming to the same conclusion as the 
Court of first instance. I see no reason 
whatever to disbelieve the evidence of the 
Sub- Registrar or of the patwart who appear 
to be independent witnesses and who swear 
that Hamidan showed nosigns of illness at 
the time she registered the deed. The mere 
fact that she died four or five days afterwards 
is not sufficient to warrant a finding that she 
was suffering from a mortal complaint at the 
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time. I need scarcely say that in this country 
especially, death very frequently ensues after 
a short period of illness. In my 
opinion the decision of the lower Courts is 
correct and J, therefore, dismiss the appeal 
with costs, including fees in this Court on the 
higher scale. 
Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL Suit Appgat No. 65 or 1912. 
April 29, 1913. 

Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justices Oldfield. 
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sums paid. 

The ouly question a Judge has to consider under 
section 55 of the Presidency Towns Insolvency Act 
is whether on the evidence a case has been made 
out for setting aside the impeached transaction. It 
is not open to him to make an order under which 
the validity of the transaction is made to depend 
on an event which might or might not happen. 
Therefore, the invalidity of a sale caunot be made 
dependent on the vendee being compensated for the 
loss which he sustained by reason of the transaction. 

The party who gets the benefit of the agreement, 
which is seb aside under the Insolvency Act, is not 
entitled to payment in full out of the insolvent’s 
estate of the sums which he may have paid under 
the agreement but he can prove for them in the 
bankruptcy. 

The onus‘of showing the “good faith’ and “valu. 
able consideration” fora transferis on the trans- 
feree. 

It is sufficient if there be “good faith” on the part 
of the purchaser; it is not necessary that both parties 
to the transaction should act in “good faith ” 

The fact that the purchaser was the wife of the in- 
solventand knew that her husband was in embarrassed 
circumstances is not enough to constitute “bad 
faith.” 

The question of “valuable consideration” is a qaes- 
tion of fact to be decided with reference to the facts 
of the particular case. 


Appeal from the judgment and order 
of the Hon’ble Mr. Justice Sankaran 
Nair in Insolvency Jurisdiction of this Court 


in Petition No. 121 of 1911, 
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Mr. K. Srinivasa Iyengar, for the Appel- 
lant. 

Mr. M. D. Devadoss, instructed by Messrs. 
Grant & Greatorex, for the Respondent. 


JUDGMENT. 


Waira, ©. J.—This is an appeal from 
au order made by Mr. Justice Sankaran 
Nair, sitting in Insolvency, in an applica- 
tion by the Official Assignee that a sale 
of” property, which purported to be made 
by the insolvent to his wife on the 15th 


September 1910, should be set aside under. 


section 55 of the Insolvency Act. The 
alleged sale took place five days before a 
suit was instituted against the insolvent 
by Messrs. Best and Co. on a promissory- 
note for Rs. 6,000, executed in their favour 
by the insolvent. Judgment on that note 
was obtained shortly before the insolvency, 
the insolvent being adjudicated on his own 
petition in April 1911. The order which 
the learned Judge made was this: “T, 
therefore, come to the conclusion that the 
deed of transfer is supported by considera- 
tion to the extent of Rs. 5,000. I am 
also satisfied that the property is worth 
much more than that. My order will, 
therefore, be that, if any of the creditors, 
interested in the matter of the Official 
Assignee, on their behalf pays her a sum 
of Rs. 5,000, then the transfer deed will 
be declared to be void as against tbe credi- 
tors or the Official Assignee. But if the 
amount is not paid to her, then it is 
to remain valid and operative.” Now with 
the greatest respect tothe learned Judge, 
it seems to me that, on an application 
under section 55 of the Act, it was not 
open to him to make an order under which 
the question of the validity of the impeached 
transaction became dependent on an event 
which might or might not happen sub- 
sequently to the transaction It seams to 
me, with all respect, that the only question 
for the learned Judge to consider was 
whether on the evidence a case had been 
made out for the setting aside of this 
transaction. The learned Judge came to 
the conclusion that the deed of transfer 
was supported by consideration to the extent 
of Rs. 5,000. The consideration on which 
the wife relied was the fact that her 
husband, the insolvent, had taken posses- 
sion of jewels which were her property, 
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had raised money on them for his own 
purposes and the fact that these jewels 
could not be recovered. The sale-deed 
recites these alleged facts and states that 
a sum of Rs. 5,000 is the consideration 
for the deed, and the learned Judge held that 
that sum was, in faot, the consideration. 
Now, what is the evidence upon which 
the learned Judge felt himself able to 
come to that conclusion? I may say at 
once that the evidence is, to a very large 
extent, oral. The learned Judge first refers 
to the value of the land. As to that, 
he says that he is prepared to accept the 
evidence on behalf of the Official Assignee 
that the property is worth at least Rs. 8,000 
and probably Rs. 10,000. Then he pro- 
ceeds to discuss the evidence adduced on 
behalf of the wife, which consists of her 
own evidence and that of her husband. 
The learned Judge refers to the evidence 
of her having possession of Rs. 5,000 worth 
of jewels by way of stridhanam at the 
time of her marriage in 1896. Then he 
deals with the evidence as to the circum- 
stances in which the husband appropriated 
or ab any rate made use of these jewels, 
for raising money in connection with his 
business. Then he refers to the evidence 
as to certain policies having been assigned 
to the wife by way of security and the 
fact that these policies had lapsed. He 
next refers to the fact that in 1909, the 
insolvent, on the death of his brother, became 
possessed of the property in question and 
refers to the fact, which, I take it, he 
accepts as proved, that the wife asked 
for transfer of these lands by way of security 
for the money, borrowed on the jewels 
and that a draft was prepared and that 
she was put off by her husband for some 
time. The learned Judge refers ‘to the 
fact that the wife's father was a man 
in good position, that it was very probable 
that she obtained some stridhanam, and 
he observes that her statement. that she 
had jewels worth Rs, 5,000 does, not appear 
to be improbable. That is quite shortly 
the oral evidence in the case to which 
the learned Judge refers. L am quite pre- 
pared to concede that the documentary 
evidence does not help us much. Thera 
is an account, Exhibit ©. It only purports 
to show that the insolvent on the dates 
mentioned in the account advanced sums 
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of Rs. 5,000 and Rs. 200 to the Rayapuram 
Saw Mills. That does not carry us very 
far. The insolvent repudiates Exhibit Ù. 
Tt was produced by the Official Assignee, 
to whom it was handed over by somebody, 
but I think I am right in saying that 
there was no formal proof as regards Exhibit 
©. However, this is not very material, 
Then, as regards Exhibit B and Exhibit Bl, 
they purport to associate these sums of 
Rs. 5,000 and Rs. 200 with the jewels 
of the wife.: The learned Judge rejects 
those documents. At any rate he says 
_that much greater weight is to be given 
to Exbibit © than to Exhibit B or Exhibit 
Bl. Then there is another document Exhi- 
bit D; as to that the learned Judge says 
be regards it as suspicious, although he 
is not prepared to say that it isa forgery. 
No doubt; it is produced very late in the 
case, the explanation being that it was 
in the possession of the insolvent’s partner 
before it was handed over to the Official 
Assignee. So faras I can see, Hxhibit D 
was not formally proved. It was put to 
the insolvent when he was cross-examined 
by Mr. Devadoss but I cannot see that 
there is any evidence thatit is an account 
kept by him. He certainly was not asked 
direstly as to this, why I do not -know. 
The only answer I can find rather suggests 
that it was kept by hie partner, who 
was not called. Another document is Bxhi- 
bit II, which jis a letter from the Solicitor 
to the insolvent, writing on behalf of his 
client. It would seem the client was the 
insolvent’s brother-in-law. This letter refers 
to advances made by the Vakil’s client 
in respect of jewels to the insolvent and 
on promissory-notes. I think the amount 
which can be allocated to jewels under 
the letter is Rs. 1,800. Assuming that 
this letter is evidence, it would only show 
that the insolvent had pawned Rs. 1,800 
worth of jewels; I do not think it can 
be said to go further thar that. I am 
free to confess that in this case we have 
to depend almost entirely upon oral evidence 
of the insolvent and his wife. But it is 
quite obvious that the learned Judge believed 
their evidence, because it is only on that 
evidence that he could come to the con- 
clasion that the deed of transfer was sup- 
ported by consideration to the extent of 
Rs, 5,000. Iam always reluctant in cases 
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which depend largely on oral evidence to 
interfere with a finding of fact arrived 
at by a Judge, who had, the advantage 
of hearing the witnesses giving their evi- 
dence and considering their demeanour while 
in the box. Speaking for myself, I am 
not prepared to say that the learned Judge 
was wrong in his finding of faot that there 
was consideration to the extent of Rs. 5,000. 
Bat I am not concerned to examine the 
evidence minutely for the purpose of ascer- 
-taining whether the alleged consideration 
of Rs. 5,000 was in fact paid by the 
wife for the sale of this land. Two things 
are necessary under the section (if it is 
not a transfer made before and in con- 
sideration of marriage) and they are ‘good 
faith’ and ‘valuable consideration.’ It is 
necessary to show these two things, and 
I will assume that the onus of showing 
them is on the party to whom the transfer 
was made. Now, is there evidence here of 
valuable considerationP The Judge finds 
there is consideration to the extent of 
Rs. 5,000 and, as I say, I am not prepared 
to differ. But even if one were not prepared 
to go so far as the learned Judge, I should 
be prepared to hold here that there was 
valuable consideration sufficient to validate 
the transfer which the Official Assignee 
seeks to impugn. What are the broad 
outlines of the case which the learned Jadge 
was prepared to acceptP Appropriation of 
the wife’s jewels by the husband, use of those 
jewels for his own purposes, honest attempts 
by the wife to secure herself with regard to 
the jewels which her husband had made use 
of: finally a conveyance to her of land 
which had been inherited by, or come into 
the possession of the husband. In that 
state of things, I am prepared to hold that 
there was valuable consideration within the 
meaning of the section. 

As regards the question of good faith we 
have evidence of an honest attempt, when- 
ever an opportunity occurred, on the part 
of the wife to secure herself in respect of 
the jewels of which her husband had made 
use. There were the policies; and as soon as 
it became possible there was a conveyance | 
of the land. What is there to suggest bad 
faith in the wife excepting the fact, if it 
be a fact, that when the land was sold to 
her, she was aware that her husband was in 
embarrassed circumstances, Assuming that 
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he was, and that the wife knew it, that is 
not, in my opinion, enough to constitute 
bad faith which. would entitle the Official 
Assignee to say “this transaction is bad 
and must be set aside under section 55 of the 
Act”. There is one casein which the facts 
are curiously similar to the facts here, except 
that that case was one of settlement and tbis 
is a case of, what purports to be, an out aud 
out sale. Thatisthe case of Mackintosh v. 
: Pogose (1). As regards the test to be applied, 
where it is sought to impeach a transac- 
tion of this character, it was laid down by 
Mr. Justice Stirling that it is sufficient if 
there be good faith on the part of the pur- 
chaser: it is not necessary that both parties 
to the transaction should act in good faith. 
I asked the learned Counsel for the appeliant 
if he could draw my attention to any case 
in which this judgment had been ques- 
tioned. Apparently there is no case. There 
is the later case of In re Johnson Johnson, 
Ba parte Mathews and Wilkinson (2), in 
which Mackintosh v. Pogose (1) was cited 
with approval. Applying the test, there 
laid down, to this case, I think, so far as 
the question of good faith is concerned, the 
transaction ought to be upheld. 


The question of valuable consideration 
seems to me to be a question of fact to be 
decided with reference to the facts of the 
particular case. The settlement in Mackin- 
tosh v.'Pogose (1), which apparently was 
executed in India, recited that the husband 
had borrowed moneys from his wife, a 
portion of which he had invested, and 
another portion, a sum of Rs. 35,000, he 
bad used for his own purposes. Then it 
recited that it had been agreed that the 
husband should assign to his wife the 
wife’s money, which he had invested on 
his own account, and that, as he was 
unable to pay the balance of Rs. 35,000, 
which he had lost, he agreed to assign 
certain properties to the trustees. In the 
present case, in consideration of the sum, 
which the learned Judge finds, and I think 
rightly, that the insolvent bad lost, which 
represented the property of his wife, he 
conveys to his wife the land in question. 


(1) (1896) 1 Ch. D. 605; 64 L. J. Ch. 274; 13 R. 254; 
72 L. T. 251; 43 W. R. 247; 2 Manson 27. 

(2) (1904) 1 K. B. 184; 73 L, J. K. B. 220; 52 W. R. 
804; 90 L. T. 61; 11 Manson 14, bi 
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As I say, 1 do not think it is necessary to 
make out that the précise sum of Rs. 5,000 
was lost. Jf a substantial sum was lost, and 
this was an honest transfer so far as the 
wife was concerned, then, I think, there was 
valuable consideration for the purposes of 
the section. Mackintosh v. Pogose (1) was 
a case of settlement, whereas this is a 
case of an oub and out sale; but I do not 
know if different considerations apply in 
the case of asale. It has not been suggested 
that the present case may be distinguished 
from Mackintosh v. Pogose (l) on that 
ground. Since, in my opinion, there was . 
valuable consideration and the wife acted in 
good faith, I think this transaction ought 
to be upheld and the application of the 
Official Assignee dismissed. 


In the view, which I take, wzz., that the 
transaction ought tobe upheld, Ido not 
know that the question of the form of the 
order made by the learned Judge is very 
material, because, Mr. Devadoss, who appears 
for the wife, gave an undertaking before 
Mr. Justice Sankaran Nair that he would 
reconvey this property to the Official 
Assignee, if the sum of Rs. 5,000 was forth- 
coming and herenewed that undertaking 
before us. I think myself that the proper 
form of order would be “Mr. Devadoss on 
behalf of the wife undertaking to convey 
the lands to the Official Assignee on the 
payment of Rs. 5,000 by the Official 
Assignee, and the costs of the conveyance, 
if the Official Assignee calls upon the wife 
to make this conveyance within (an agreed) 
time, the application is dismissed”. But 
in the view that the transaction is bad and 
ought to be upset, whichis the view my 
learned brother takes, the question of the 
form of the order is of importance, I do 
not think it was open to the learned Judge 
to make the question of the invalidity of 
the transaction dependent on the vendee 
being compensated for the loss which he 
sustained by reason of the transaction. It 
seems anomalous that, the wife who, 
ex hypothesi, took with a knowledge of intent 
to defraud on the part of vendor, should 
be in a better position than innocent 
creditors. I think, if the transaction is set 
aside, the order made by the learned Judge, 
with reference to the payment of Ra, 5,000, 
as a condition of the transaction being 
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avoided, should be set aside. That seems 
to be clear on principle, and I think it is 
also clear on authority. We find in the 
case of He parte Ohaplin; Inre Sinclair (3) 
it was held that the assignee, 7, e., the party 
who got the benefit of the agreement, which 
was set aside under the Statute, 13 Eliz. 
c. b, was not entitled to payment in full 
out of the bankrupt’s estate of the sums 
which he had paid under the agreement 
but that he could only prove for them in 
the bankruptey. 

There is one other point that has been 
raised which it is perhaps desirable to deal 
with. On behalf of the appellant we were 
asked to make it clear that, if Rs. 5,000 
was furnished to the Official Assignee by 
somebody interested in the estate, and if 
Rs. 5,000 was paid by the Official Assignee 
to the wife for the reconveyance, the 
party who furnished Rs. 5,000 should not 
be treated as creditor of the estate only 
ertitled toa dividend but should be entitl- 
ed to get Rs, 5,000 back. It seems to me 
only reasonable that he should be entitled 
to get back the whole sum. That is a matter 
for arrangement between him and the 
Official Assignee. If the Official Assignee 
thinks fit to buy back the estate for Rs. 5,000, 
he can do so. If he thinks fit to borrow 
Rs. 5,000 for the purpose of buying back 
the estate then, if the estate gets the benefit, 
I think, the Official Assignee would be liable 
to pay the man, who lent the money, the 
full amount lent, 

I have come tothe conclusion that this 
transaction ought to be upheld and I would 
dismiss the appeal with costs. 

OLUWIELD, J.—I regret that I am con- 
strained to differ from the learned Chief 
Justice and the learned Judge, who heard 
the evidence, as to the facts of this case. 

The question is whether Exhibit A, sale-deed 
in favour of Annapurnammal, the respondent, 
was taken by her from the insolvent for valu- 
able consideration and in good faith or is void 
against the Oficial Assignee, the appellant, 
under section 55, Act IJI of 1909. It is 
admitted that Exhibit A was executed in 
September 1910 within two years of the in- 
solvency in April 1911. 

Exhibit Ais in favour of the wife of the 
insolvent. It was executed to her five days 


(8) (1884) 26 Ch. D. 319,53 L. J. Ch. 782; 51 L. T. 345. 
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before a pro-note in favour of one of hig 
principal creditors fell due, and a suit was 
filed thereon. At that date the insolvent had 
already digposed of his house and had no 
immoveable property other than that now in 
question, except a %Saw Mill which was at- 
tached before judgment in the suit and has 
since been sold. The insolvent had hada draft 
sale, and for this property in favour of 
Annapurnammal, prepared in March 1909, 
but deferred its execution until the crisis 
above referred to. These facts are not dis- 
pated. They are material with reference to 
Annapurnammal’s good faith. They also 
justified the learned Judge in imposing the 
burden of proof on her. 

The material oral evidence, by which she 
proposed to discharge this burden, is that of 
two witnesses only, herself and the insolvent, 
Their interest ia clear. The consideration 
for Hxhibit A is stated as Rs. 5,000. the 
amount obtained by the insolvent by pledge 
and sale of jewels, belonging to Annapur- 
nammal, which he had utilised in his busi- 
ness. Hxhibit A recites no details as to the 
giving of these jewels. The oral evidence, 
it will be seen, gives very few. The persons 
to whom they were sold or pledged by the 
insolvent are not called. Annapurnammal 
says that she found outin 1908 that Rs. 3,000 
worth had been sold in’ 1906, though her 
brother being concerned, she probably really 
did so earlier. She says, however, that she 
then obtained from the insolvent assignments 
of ceriain ingarance policies. These policies 
lapsed later because the premia were not 
paid. But neither they nor any documents 
connected with the assiguments, have been 
produced. It must then be taken that the 
corroborative evidence, naturally to be ex- 
pected, has been withheld. 

The corroboration actually adduced consists 
in certain account books and letters, The 
accounts relied on by Annapurnammal are Hx- 
hibits Band L. The learned Judge accepted the 


latter. I regret that I cannot do so. It is 
a roagh book, most of the entries in which 
relate to Saw Mill measurements. Those 


referring to the insolvent’s borrowing and 
pledging of jewels in February and March 
1905 are contained in a record of expenditure 
and receipts which could have been written 
in a short time and apparently at any date. 
The insolvent admitted that he added the 
months in pencil in October 1905, These 
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entries have not the security for their cor- 
rectness afforded by a course of business or 
the evidence of any disinterested witness for 
their dates; and, therefore, I cannot act on 
them. The learned Judge distrusted Wx- 
hibit B in which the receipt of Rs. 700, by 
the pledge of two items of jewels, is men- 
tioned, because there is no reference to those 
jewels in Exhibit C, and another account ap- 
parently taken by the Official Assignee from 
the insolvent’s possession. I do not regard this 
as material, because Exhibit O is the Saw 
Mill account, and there is no reason why it 
should show more than it does, that the sums 
in question were received from the insolvent 
as one of the partners. 


But it is important that Exhibit B refers 
to the credit to Annapurnammal of Rs. 300 
and 200 raised by pledging her jewels .in 
1909; and even if this credit to her were 
intelligible, there is no reference in the insol- 
vent’s evidence to avy pledging to the Sowear 
specified or in any year after 1905, Exhibit 
TI Series and III are notices and a letter in 
1905 and 1906. Only Exhibit IIT appears 
to have been regularly proved; but all appear 
to have been admitted without objection. 
Exhibit II, no doubt, indicates that jewels 
were pledged in February and March 1905 
with one Venkatasubba Row, the brother, as 
is admitted here by Anvapurnammal, for 
Rs. 1,800, but the insolvent’s evidence is that 
the amount thus raised from this lender was 
Rs. 1,500 and it is not alleged that Venkata- 
subba Row is connected with the lender 
named in Exhibit B. Exhibit Ila is a de- 
mand fordelivery of a further pledge or 
other jewels shortly after; but there is only 
the insolvent’s statement to show that they 
were actually delivered. And Hxhibié IIL 
relates to a proposed sale of the jewels 
pledged; but the Vakil, who proves it, does 
not speak to the sale taking place, and there 
is only the insolvent’s evidence that it did so. 
1 cannot, in the circumstances, accept Exhibit 
B or D as of corroborative value; and I do not 
pronounce finally regarding Exhibit II series 
only because it is not necessary to the con- 
clusion that T should do so. For, if only 
Rs. 1,800 out of a total consideration of 
Rs. 5,000 is proved this deficiency is in it- 
self, in the circumstances, enough to nega- 
tive the good faith of the purchaser. As 
regards Annapurnammal’s knowledge of the 
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insolvent’s circumstances, there is naturally 
very little direct evidence. But there is the 
inference from her relationship to him and, 
as at the date of Exhibit A she had been mar- 
ried to him for fifteen years, there is no 
reason for supposing that she could not ap- 
preciate his position. In 1908, on her own 
showing, if not really earlier, she knew that 
her jewels were lost, her brother being an 
important creditor, she must also have known 
that the sale to her divested the insolvent of 
his last item of property outside his busi- 
ness. She admits*that before Hxhibit A she 
had beard of the incambrances on that item. 
Her sister and mother figure as creditors in 
the Schedule, the former for Rs. 1,250. I 
think that the evidence is sufficient under 
this head. 


Annapuranammal’s case then stands thus:— 
The consideration is the discharge of a debt . 
due on account of jewels, never ennmerated 
till the trial, and described as given by her 
on unspecified occasions. Corrohoration of 
any acceptable sort is wanting as regards 
almost two-thirds of the total. As regards 
that two-thirds, the only evidence is her own 
aad her busband’s interested statements: If 
they were accepted, every insolvent, who 
chose to execute a conveyance toa near res 
lative within the statutory period, could ad- 
duce as much in support of it. 

It is a farther ground for distrust of 
Annapuranammal’s good faith that, as the 
learned Judge has found, the value of the 
property transferred was Rs. 8,000 or more. 
There was oral evidence on the point, but the 
conclusion rests mainly on Exhibit H, a 
partition deed dealing with the property, and , 
the draft sale-deed already referred to. Here 
it is urged that valuations in partitions are 
usually understated and that half the pro- 
perty, instead of the whole, is referred to in the 
sale-deed by mistake. The former explana- 
tion is inadequate, and the latter rests on 
the insolvent’s uncorroborated and improb- 
able assertion, The inference supported by 
Exhibit A and the draft sale-deed is clear. 
Both were recent in 1909: and there is no 
evidence on Annapaurnammal’s side to sup- 
port any recent fall in the price of 
such land or to show that she laboured 
under any mistake. She says that the 
expenses of execution of Hxhibit A were 
paid by her uncle and refers to her brother 
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as informing her previously as to the in- 
cumbrances on the property and as visiting 
it with her afterwards. There is every 
probability in favour of their having been 
aware of Exhibit A, since it was through it 
and his brother’s death that the insolvent’s 
title accrued. And, when Annapurnammal’s 
male advisers had these means of knowledge 
and are not called, her ignorance on this 
point and good faith cannot be presumed, 
It is further material in this connection that 
the nominal consideration for Exbibit A 
being thus insufficient, she has proved for a 
further sum of Rs. 3,855 as due to her from 
the insolvent’s estate. This fact at least 
suggests that she undervalued the important 


asset, she is attempting to secure, in order to _ 


obtain a larger share of the estate for her 
own and perhaps also for the insolvent’s 
benefit. 

The result is that with great respect for 
the learned Judge who heard and saw the 
witnesses, I cannot disregard the absence of 
corroboration for the major part of the oral 
evidence on essential points. Such corro- 
boration seems to me necessary in view of the 
undervaluation, which the learned Judge has 
found established, the circumstances and the 
clear interest of the persons by whom that 
oral evidence ig given. It is probable in 
view of Annapuranammal’s position that she 
owned jewels, as she alleges. It is possible 
that she allowed her husband to use some of 
them. But, on the most favourable construc- 
tion, I could not find her case established as 
regards more than Rs. 1,500 of the Rs. 5,000 
consideration alleged; and in view of the 
other circumstances of the case that fading 
would not entail her good faith. Finding 
against it, I would set aside the transaction 
unconditionally and allow the appeal in full 
with costs in both Courts, 

The result is that the appeal is dismissed 
with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Letrers Parent Appeat No. 73 or 1912. 
July 10, 1913. 
Presené:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

Sheik BLAHI BAKSH—Darenpant— 
APPELLANT 
versus 
Sheik HUKUM BAKSH—Prarntirr — 


RESPONDENT. 


Amalnamah— Stipulation that tenant should 


.take pattah upon executing kabulyat within certain 


time—Intention that title of grantee should commence on 
his taking possession of land—Whether amalnamah 
compulsorily registrable -Registration Act (III of 
1877), s. 17 cl. (h)—-lgreement to lease—-Document 
creating right to obtain another document. 

An amalnamah granted by a landlord to a tenant 
provided that the rent settled should be payable from 
year to year, that the tenant should abide the survey 
and settlement, and that withia a month, on executing 
a kabulyat, the tenant should take a pattah which the 
landlord would grant. The intention of the parties 
was that as soon as possession was taken under the 
document, the title of the grantee should commence: 

Held, that the amalnamah was an agreement to 
lease and not a document merely creating a right to 
obtain another document within clause (A) of section 
17 of the Registration Act, 1877, and was, therefore, 
compulsorily registrable. 

Sufdar Reza v. Amzad Ali, 7 O. 703; 10 0. L. R, 121 
CK. B.), followed. 


Appeal from the decree of Mr. Justice 
N. R. Chatterjea, dated August 6th, 1912, 
passed in Second Appeal No. 1002 of 1910, 

Babu Gopal Ohandra Das, for the Appel- 
lant. 

Babus Harendra Narain Mitraand Karuna- 
moy Bose, for the Respondent. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent against a 
judgment of Mr. Justice Nalini Ranjan 
Chatterjea ina suit for recovery of posses- 
sion of land by which he has reversed the 
decision of the Subordinate Judge and re- 
stored the decree of the Court of first instance, 

The substantial question in controversy 
between the parties is whether a document 
described as an amalnamah and granted by 
the landlord to the tenant on the 28th of 
August 1889 was admissible in evidence. 
The appellant contends that the document 
is in essence an agreement to lease and is 
compulsorily registrable under section 17 of 
the Indian Registration Act. The respond- 
ent contends, on the other hand, that it is 
not an agreement to lease but isa document 
of the description mentioned in clause (A) 
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of section 17 of the Indian Registration Act, 
1875. 

Now, the document first describes the land 
intended to be demised and sets out the 
boundaries. It then states that “according 
to your prayer, I (that is, the landlord) 
grant this amalnamah to you for erecting 
houses after reclaiming the said homestead. 
You will dwell therein on payment of rent, 
Rs. 15-1-10 gundas, from year to year to 
our Sarkar. You will abide the survey and 
settlement. Within a month, on executing a 
kabuliat, you will take a pattah which I shall 
grant.” It is plain that this isan agreement 
to lease, the land to be demised is accurately 
defined; the rent is settled and is made-pay- 
able from year to year, and the lease is 
apparently a lease in perpetuity, Under these 
circumstances we must hold, as was ruled by 
a Full Bench of this Court in Sufdar Reza v. 
Amzad Ali (1), that the document was com- 
pulsorily registrable. 

Reliance, however, has been placed upon 
the case of Dwarka Nath Saha v. Ledu Sikdar 
(2), in which it was held that an amalnamah 
was not compulsorily registrable. The terms 
of the document in that case, however, were 
very different from the terms of the instru- 
ment now before us, and it is not necessary 
for us to express an opinion upon the ques- 
tion whether or not upon the terms of that 
document the case was correctly decided. 


As regards clause (4) of section 17 of the 
Indian Registration Act, we observe that it is 
clearly inapplicable. That clause lays down 
that a document not itself creating any title 
of the value of one hundred rupees and 
upwards to immoveable property but merely 
creating a right to obtain another document 
which will, when executed, create such title, 
is not compulsorily registrable. The docu- 
ment mentioned there is one which does not 
create title, but merely creates a right to 
obtain a subsequent document upon the exe- 
cution and registration of which the right 
ja to commence. In the case before us there 
is no room for controversy that the parties 
intended that as soon as possession was 
taken under the document of the 28th August 
1889, the title of the grantee should com- 
mence. As a matter of fact no subsequent 
document has been executed and it is not the 


(1) 7 O. 703; 10 O. L, R, 121 
(2) 33 O. 502 


contention of the respondent that his title 
has not yet commenced by reason of his 
failure to tender a kabuliaé to the landlord and 
obtain from him a pattah, | 

The view we take is supported by the de- 
cision in Narayanan Chetiy v. Muthiah Nervai 
(3), and is not opposed to the decision in 
Champaklatika Mitra v. Nafar Chandra Pal 
Chowdhury (4), where an amalnamah was 
produced at the instance of the landlord and 
no question was raised as to ita admissibility. 

The result, therefore, is that this appeal is 
allowed, the decres of Mr. Justice Chatterjea 
reversed and that of the Subordinate Judge 
restored. This order will carry costs through- 
out, 


Appeal allowed, 


(3) 8 Tnd. Cas. 520; 35 M. 68; 9 M. L. T, 142; 21 M, 
L. J. 44. 
(4) 8 Ind. Cas. 44; 15 0. W. N. 536; 13 O. L. J. 300. 


MADRAS HIGH COURT. 
Crvin APPEAL No. 48 or 1911, 
April 23, 1913. 

Present: Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
VADLAMANETI SRINIVASA DIKSHA- 
TULU—Derenpant No, 12— APPELLANT 
versus 
VADULAMANRTI VENKATRAMIAH 
PANTULDOU AND OTHERS— PLAINTIFES AND 
Derenpants No. 1 to 11 AND 18 to 15 


— RESPONDENTS. 

Oivil Procedure Code (Act XIV of 1882), s. 396 —Divi- 
sion of properties made by Commissioner and approved 
by order of Court, whether binding on parties even 
though no fresh decree passed. 

Where a Commissioner, appointed by a Court to 
make a partition of certain properties between the 
several parties toa decree, directing equal division - 
thereof, made an allotment and it was approved by 
an order of Court: 

Held, that the order was binding on the parties and 
each of them became entitled to the allotments 
which were made by the Court, even though a fresh 
decree was not passed in accordance with the Com- 
missioner’s report, as required by section 396 of the 
Civil Procedure Code of 1882. 

Mere repudiation of the allotment by any of the 
parties would not be sufficient to extinguish the rights 
created by the Court’s order. If the parties entered 
into a new final arrangement in substitution of the 
previous allotment made by the Court such arrange- 
ment would be enforceable in law. f 
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Tn tho case of mere contracts, specially where the 
rights and obligations of both parties are in futuro, a 


repudiation of the contract by one party assented bo` 


by the other might be sufficient to pub an end to the 
contract. Bat this principle is not applicable to 
rights of property. 

Appeal against the decrae of the District 
Court of Kristna, dated the 5th day of 
September 1910, in Original Suit No. 65 of 
1908. 

Mr. P. Nagabhushanam, for the Appellant 


Mr. V. Ramesam, P. Narayanamurthi and V. 
Ramadoss, for the Respondents. 

JUDGMENT.—The suit out of which this 
appeal has arisen was instituted to enforce 
.a morbgage-bond executed in 1892 by the 
lst and 3rd defendants in favour of the Ist 
and 3rd plaintiffs and the 12th defendant, 
who are brothers. The question for decision 
in this appeal arises out of the plaintiffs’ 
allegation that the 12th defendant was no 
longer entitled to any portion of the amount 
due under the bond, inasmuch as subsequent 
to the execution of the bond the plaintiffs 
became exclusively entitled to it under a 
partition between the parties.. It is admit- 
ted that the three brothers became divided 
in status after the execution of the bond and 
that some of the family properties have in 
fact been divided between them. The con- 
test relates to the question whether the bond 
in question has fallen to the share of the 
plaintiffs alone or still remains the joint 
property of all the brothers. 


The history of the proceedings, between 
the parties for partition of the family pro- 
perties, is clearly set forth in paragraphs 
Nos. 4 to 6 of the judgment of the lower 
Court. The parties resorted to arbitration 
for effecting a division between them. One 
Venkatramiah made an oral award in 1893 
and afterwards reduced it to writing in 1895, 
declaring that the three brothers were en- 
titled to equal shares in the family proper- 
ties, but he did not effect an actual 
division of the properties. The written 
award passed into a decree of Court (Hx- 
hibit F) in Original Suit No. 15 of 1896 on 
the file of the Subordinate Judge’s Court of 
Masulipatam. By the decree certain proper- 
ties were specifically allotted to the parties 
and the other properties were directed to be 
equally divided between them. Various 
applications were made by the parties for 
the appointment of a Commissioner, and it 


is the manner in which some of these appli- 
cations .were made by them and dealt with 
by the Court that has given rise to the 
present controversy. But it is quite clear 
from the proceedings that the bond in 
question was allotted by the Commissioner 
(Exhibit G) to the Ist and 3rd plaintiffs 
exclusively so early as 1897 and that the 
allotment was approved, after hearing the 
12th defendant’s objections (Exhibits R and 
R1), both by the Subordinate Judge (Ex- 
hibit C1) and by the High Court (Ex- 
hibit H), though another allotment made by 
the Commissioner was not approved. The 
allotment of the bond to the plaintiffs was 
actually accepted by the 12th defendant, for 
he sought to attach their rights under the 
bond for the satisfaction of a portion of his 
claim under the decree against them. There 
is no doubt that all the brothers, seem to 
have felt subsequently that the allotments 
made by the Commissioner were inconveni- 
ent and attempts were made by them both 
to have a fresh reference to arbitration and 
to have fresh Commissioners appointed for 
making a re-allotment. The applications Ex- 
hibit VI in 1902 and Exhibit All in 1904, 
were made by them all together for reference 
to a fresh arbitration and the Court actually 
complied with their request without noticing 
that final orders had been already passed 
approving of the allotment made of various 
properties. In 1909 when the Ist plaintiff 
applied for execution of a portion of the 
decree by the appointment of a fresh Com- 
missioner, the District Judge refused to do 
so, holding that the report of the former 
Commissioner had already been confirmed 
by the Subordinate Judge and by the 
High Court (Exhibit N) and the Judge’s 
order was confirmed by this Court in Civil 
Miscellaneous Appeal No. 96 of 1909. 

The 12th defendant now seeks to get be- 
hind the order allotting the bond in ques- 
tion to the plaintiffs on two grounds, firstly, 
he contends that no decree having been 
passed by the Court in accordance with 
the report of the Commissioner, as required by 
section 396 of the Civil Procedure Code of 
1882, the allotment did not become final; and 
secondly, that the subsequent conduct of the 
parties had the result of nullifying the allot- 
ment. Both the contentions are untenable. 
Assuming that it was the duty of the Court 
to pass a final decree, embodying the result 
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of the allotments made by the Commissioner, 
that fact cannot deprive the orders made by 
the Court of their validity and conclusiveness. 
It is immaterial for this purpose whether 
these orders should be treated as interlocutory, 
orders passed in the course of the suit, which 
are required to be followed by a final decree, 
embodying the allotments made between the 
parties, as contended by the appellant, or as 
orders in proceedings in execution of the 
decree, passed on the award, which should 
be treated as the final decree in the suit as 
contended by the respondents. In either case 
the orders were binding on the parties and 
each of them became entitled to the allot- 
ments which were made by the Court. The 
cases cited for the appellant, Abdus Samad 
Khon v. Abdur Razzag Khan (1), Shah 
Muhammad Khan v. Hanwant Singh (2), 
Hari Raghunath v. Krishnajt Anant Joshi 
(3) and Musammat Indro Kooer v. Sheik 
Abdul Burkat (4), really do not touch 
the point for decision. The question 
whether a fresh decree should have been 
passed by the Court would be material, if 
the matter for determination were as to the 
mode of carrying out the decree already passed 
or whether the enforcement cof the decree 
is barred by limitation. But there can be 
no doubt that all orders passed by the 
Court are binding on the parties, whatever 
may be the character of the decree passed, 
and apart from the question whether a 
fresh decree should be passed or not. 


There is no substance in the 2nd conten- 
tion that the mere attempt of all parties to 
have a fresh distribution of the properties, 
instead of the allotment already made, or any 
objections raised by them to that allotment 
would nullify it. If the parties entered into 
a new final arrangement, in substitution of 
the previous allotment made by the Court, 
such arrangement would, no doubt, be enforce- 
able in law. But the attempt to do so 
failed in this case. It would, no doubt, also 
be open to the parties to agree that they 
should again hold jointly any property 
allotted to one or more of them by the Court. 
But it is impossible to hold that Hxhibit VI 
or Fixhibit XII evidences such an agreement, 


(1) 21 A. 409. 
(2) 20 A. 311; A. W. N. (1898) 45. 
(3) 19 B. 546. 
(4) 14 W. R. 146. 
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Those documents merely show that they 
wished to re-place the allotment already made 
by a fresh one but do not show that any of 
them gave up the benefit of -the previous 
distribution unless and until a new arrange- 
ment was made. Moreover, mere repudiation 
by any of the parties of the allotment already 
confirmed by the Court would not be sufficient 
to extinguish the rights created by the 
Court’s order. In the case of mere. -con- 
tracts, specially where the rights and obliga- 
tions of both parties are in futuro, a repudia- 
tion of the contract by one party assented to 
by the other might be sufficient to put an 
end to the contract. See Sarish Chandra Roy 
v. Banomali Roy (5), but this principle is not 
applicable to rights of property. See the 
judgment of this Court in Ganga Varapu 
Krishna Venamma v. Naraparaju Venkata 
Mukanda Row (6), Ramsahat Singh v. 
Dahunookdart Singh (7) and Bishnu Kumar 


Roy v. Maharaj Joy Aurish Ohander Deb 
Roy (8). 
We must, therefore, hold that the 12th 


defendant’s contention, that he is entitled to 
a share of the bond, was rightly overruled by 
the lower Court. ‘We dismiss the appeal 
with the costs of the respondents Nos. 1 and 
3 and 14 to 16, two sets. The time for 
redemption is extended up to the 3lst August 
1913. 
Appeal dismissed. 

(5) 81 C. 584; 31 I. A. 103; 8 0. W. N. 594; 6 Bom, 
L. R. 601; 14 M. L. J. 185; 2 A.L, J. 81, 

(6) 4 Ind. Oas. 803; 7 M. L. T. 33, 

(7) 1 W. R. 265. 

(8) 2 W. R. 209, 


CALCUTTA HIGH COURT. 
SECOND Civit Appears Nos. 2089 anp 2589 
To 2591 or 1911. 

July 2, 1918. 

Present:—Mr. Justice Richardson and 
Mr. Justice Newbould. 
BARHAMDAT MISSIR— DEFENDANT 
—APPELLANT 

versus 
KRISHNA SAHAY —PLAINTIFE— 


RESPONDENT, 
! Bengal Tenancy Act (VIII or 1885), ss. 105, 108, 109, 
158—Record of Rights—Land recorded as rent-free— 
Suit te contest entry—Decree by Revenue Officer that 
land is liable to pay rent—Suit by proprietor to 
have fair rent settled, in ordinary Civil Court, if main. 
tainable—Limitation—Cause of action, when arises— 
Starting point to be calculated from decree of Revenue 
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Officer—Limitation Act (XV of 1877),Sch. II, Art. 120—~ 
Decree of Revenue Officer, rf final—Liability to pay 
rent, question ifcan be raised again by defendant in 
present suit. 

Section 109 of the Bengal Tenancy Act merely 
prohibits suits regarding matters which are or 
already have been the subject of proceedings under 
section 105 or section 106. The scheme seems to be 
that matters brought at once (or within a strictly 
limited time) before the Revenue Officer are to be 
dealt with by him, while matters not so brought 
before the Revenue Officer are left to the ordinary 
law and the Civil Courts. 

The lands in snit were recorded as rent-free lands in 
a Record of Rights which was finally published in 
September 1903. The entries were contested in pro- 
ceedings taken under section 106 of the Bengal 
Tenancy Act, and the Revenue Officer directed in 
1904 that the lands be recorded as liable to payment 
of rent. It was then too late for the proprietor 
to apply under section 105 for the settlement of fair 
rents. He accordingly instituted these suits in the 
ordinary Civil Court for that purpose: 

Held, (1) that the suits were maintainable, if not under 
the general law as suits in the nature of declaratory 
suits, then as applications under section 158 clanse(d); 

Debendro Kumar v. Bhupendro Narain, 19 C. 182 (F. 
B.), distinguished, 

(2) that the suits were not barred by limita- 
tion as the cause of action must be taken to have 
arisen after the decrees were passed in 1904 and the 
suits were instituted within six years from that date 
under Article 120 of the Limitation Act; 

(8) that the decision of the Revenue Officer 
in the suits under section 106 as to the 
liability of the defendants to pay rent in respect of 
the lands in suit having been made final by section 


107 of the Bengal Tenancy Act as that.section now- 


stands, it was not open to the defendants to contest 
the correctness of that decision. 


Gokul Mandar v. Padman mad Singh, 29 0.707 (P.O); ` 


6 ©. W. N. 825; 4 Bom. L,R. 798; 29 I. A. 196, 
distinguished. 

Appeals from the decrees of Additional 
District Judge of Patna, dated March 25th, 
1911, modifying those of the Sub-Judge of 
that District, dated August 3lst,,1910. 

Babu Jyotish Ohandra Hazrah and Dr. 
Sarak Ohandra Basak for Babu Chandra 
Shekhar Pershad Singh, for the Appellant. 

Mr. Jackson and Babu Lachmi Narain 
Singh, for the Respondents. 


JUDGMENT.—These four second appeals 
arise out of four suits brought by the same 
plaintiffs for the assessment of fair rent upon 
lands held by the defendants in the different 
suits. Itappears that the lands appertain 
to an estate in respect of which 4 Record of 
Rights was made under Chapter X of the 
Bengal Tenancy Act. The record was 
finally published in September 1903, these 
lands being entered therein as brahmatter 
lands held rent-free. The entries were con» 
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tested by the late proprietor in proceedings 
taken by him under section 106 of the Act, 
The proceedings terminated on the 29th 
April 1904 whenthe Revenue Officer directed 
“that the lands of defendants be recorded as 
liable to payment of rent’. From that 
decision no appeal was preferred. It was 
then too late for the proprietor to apply 
under section 105 for the settlement of fair 
rents because more than two months had 
elapsed from the date of the certificate of 
final publication of the record. He accord- 
ingly on the 18th June 1908 instituted these 
suits in the ordinary Civil Court and on his 
death his place was taken by the present 
plaintiffs who have heen duly appointed 
Receivers of his estate. The Subordinate 
Judge, before whom the suits first came, and 
the Additional District Judge, before whom 
they came in appeal, have concurred in hold- 
ing that the plaintiffs are entitled to have 
a fair rent assessed and they have accordingly 
determined the rent payable. Various 
objections, with which we have to deal, have 
been taken to the suit and to the conclasion 
arrived at, 


As to the suit it was said that it was not 
maintainable and that, a Record of Rights 
having been prepared, the only remedy of 
the late proprietor was to apply under 
section 105 of the Tenancy Act. 


As to that argument it has to be observed 
in the first place that, at the period in ques- 
tion, before section 105.A was introduced 
into the Act, issues, which might be raised in 
proceedings taken under section 106, could 
not be raised in proceedings under section 
105. The scope of the latter section was, 
strictly speaking, limited to the question of 
fair and equitable rent [Pandab Dowaré v. 
It is true 
that the late proprietur might have ine 
stituted proceedings under section 105 
and section 106 at the same time, and 
then applied fcr the postponement of 
the proceedings under section 105 until 
the termination of the proceedings under 
section 106. But he did not take that 
course. He proceeded only under section 
106, and the question is whether the plain- 
tiffs are now debarred from having fair 


rents determined for lands, which, in the 
(1) 7 Ind. Cas, 102; 140, W. N. 897; 12 C. L, J, 
195. 
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“ proceedings under section 106, were declared 
liable to be assessed with rent, 


As it seems to us, section 109 of the Act 
does not stand in the way of these suits. As 
pointed out in the case to which we have 
already referred, section 109 merely pro- 
hibits suits regarding matters which are or 
already have been the subject of proceedings 
under section 105 or section 106.: Here no 
proceedings have been taken under section 
105 for the fixation of a fair and equitable 
rent. It may be added that proceedings 
under sections 105 and 106 have to be 
commexced within two months of the date 
of the certificate of final publication of the 
Record of Rights and that under clause (b) of 
section 111 Civil Courts are debarred until 
three months after final publication from 
entertaining any suit or application for the 
alteration of the reat or the determination of 
the status of any tenant in the area to which 
the Record of Rights applies. There is a 
similar provision in section 111-B. The 
scheme seems to be that matters brought at 
once (or within a strictly limited time) before 
the Revenue Officer are tobe dealt with by 
him, while matters not so brought before the 
Revenue Officer are left to the ordinary law 
and the Civil Courts. It may, however, be 
that Revenue Officers have powers under 
sections 105 and 106 which are not 
possessed by the Civil Courts. That brings 
us to the next point. 

It is clear that under section 105 a Reve- 
nue Officer has power to fix a fair and equi- 
table rent. Has a Civil Court power to 
' entertain such suits as the present? 


It was said with much force that these 
suits cannot be regarded as suits for enhance- 
ment of rent under section 30, because no 
rent has hitherto been paid and there is 
nothing to enhance. They are certainly not 
suits under section 52 for alteration of rent 
on alteration of area. It was further argued 
that section 157 does not apply, because these 
suits are not suits for the ejectment of tres- 
passers. As to section 153, reference was made 
to the case of Debendro Kumar v. Bhupendro 
Narain (2), which was decided by a Fall 
Bench. It was observed in that case that “the 
object of this section is to enable the Court to 
ascertain what are the existing arrangements 


(2) 19 C. 182. 
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beween a landlord and his tenant and not to 
enable the Court in effect to make a new con- 
tract for parties between whom no contract 
was in existence at and before the date of 
the application”. The facts, however, with 
reference to which that observation was made 
were very different from the facts of the 
present case. It appears that the suit was 
brought or the application made merely 
under colour of section 158, the real object 
being to nave the lease set aside under which 
the tenant came into possession. That ac- 
counts for the remark that the Court was 
being asked fo make a new contract for the 
parties. The case turned on an express 
contract, which, it was held, could not be 
set aside under section 158. Bat the rela- 
tionship of landlord and tenant under the 
Bengal Tenancy Act is or may be governed 
not only by contract but by status. In 
essence the difference may be merely the 
difference between a contract made by the 
parties for themselves and a contract made 
by the law for them. But the existence of 
rights by way of status is important, because 
it disposes of the argument that there is 
nothing here on which the law can operate. 
Here the question is mainly one of status, The 
defendants possess a status which entitles 
them to occupy the land and the plaintiffs a 
status which entitles them to a fair and 
equitable rent. What is a fair and equitable 
rent, in circumstances such as the pre- 
sent, seems to us to be a question which 
it is open to the Courts to determine under 
section 158. It was said that clause (d) of 
the section admits only of the determination 
of the rent payable by the tenant at the time 
the application under the section is made, 
and that when these suits were instituted no 
rent was payable. The answer to that argue 
ment is that the rent payable when these 
suits were brought was a fair and equitable 
rent, that is, a rent capable of being ascer- 
tained by evidence. ° 

In our opinion these suits are maintainable 
if not under the general law, as suits in the . 
nature of declaratory suits, then as applica 
tions under section 158. 

We may add that before the Bengal 
Tenancy Ast suits of this kind were known 
as suits for kabuliats. An instance will be 
found in the case of Ramnidhee v. Parbutly 


(3). That sach suits are now brought 
(3) 5 C. 8238; 6 C. L. R. 262. - 
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without any question being raised will appear 
from the oase of Harihar Pande v. Ohowdhury 
Karamat Hossein (4). The opening words 
of the judgment delivered in that case 
described the suit as one “for assessment of 
rent and for recovery of such rent fora 
certain period”. : 

It was somewhat faintly suggested that if 
these suits were maintainable either as 
applications under section 158 or under the 
general law they were barred by limitation. 
We cannot accept the suggestion. For the 
purposes of thecontention we have already re» 
jected—that the suits are not maintainable— 
and for the purposes of applying the law of 
limitation it must be assumed that the 
decision pronounced in the proceedings 
under section 106 was correct. The decrees 
declared the late proprietor to be entitled 
to have fair rents assessed. The effect as 
against him of any previous refusal of the 
defendants to pay rent was cured by the 
decrees. The defendants cannot go behind 
the decrees to find a starting point for limita- 
tion. If in spite of the decrees they still 
refuse to pay rent their occupation of the land, 
coupled with the denial of their liability to pay 
rent, may perhaps be regarded as a kind 
of trespass or continuing wrong within the 
meaning of section 23 of the Limitation Act. 
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Or possibly, the right to have rent assessed is ` 


a periodically recurring right which may be 
exercised whenever necessary, subject to the 
period of limitation prescribed by Article 
181 [Jotindra Mohan Togore v. Ohandra 
Nath Sagi (5)]. But it is unnecessary to 
decide whether section 23 or Article 131 


applies, because the cause of action 
must be taken to have arisen after the 
decrees were passed, and even if the 


Article applicable is Article 120, the suits 
are not barred, as they were instituted in 
1908. It is hardly necessary to add as 
regards applications under section 158 that 
they are not.governed by Article 181 [Téluck 
Singh v. Parsotein Proshad (6); Hatem dli v. 
Abdul Gafur (7)]. 


Under the old law, it may be mentioned, a 
suit for a patta or kabuliot might be institut- 
ed at any time during the tenancy (Act X 


(4) 4 Ind. Cas. 175; 9 C. L, J. 493. 
(5) 6 C. W. N. 360. 

(6) 22 ©, 924, 

(7) 8 0. W. N. 102. 


913 


of 1859, section 31: Act VIII B.C. of 1869 
section 28). 

Ib was next contended that the lower 
Courts were wrong in holding that it was 
not open to the defendants to raise again in 
these suits the question of their Liability to 
rent. Reference was made to the case of Gokul 
Mandar v. Pudmanund Singh (8). That case 
came before the Privy Council and though the 
appeal failed on the merits and their Lord- 
ships expressly refrained from deciding the 
point, they indicated something more than 
a doubt whether the decision of the Revenue 
Officer on a question as to the status of a 
tenant could be pleaded as res judicata in 
a subsequent sait between the landlord and 
the tenant in the Civil Court. But the 
observations were made with reference to 
the Tenancy Act as it stood before it was 
amended by Act III (B.0.) of 1898. The latter 
Act gives to the decision of the RevenaeOfficer 
in proceedings under sections 105 and 106 the 
force and effect of the deoree of a Civil Court 
and declares that subject to the provisions oe 
sections 108 and 109-A the decision “shall bf 
final”. It may be inaccurate to say that the 
question of the liability of the defendants in 
these suits to pay rent is res judicita, if the 
term is used with reference tothe provisions of 
section 11 of the Civil Procedure Code. But 
inasmuch as the decision of the Revenue Officer 
is made final by section 107 of the Tenancy Act, 
as that section now stands, the result iy much 
the same in whatever way it may ba exprassed 
[Of Nabin Ohandra v. Moharaja Ridha Kishore 
(9)]. It is not open to the defendants t3 
contest the correctness of the decision of 
the Revenue Officer. The odntention, there- 
fore, fails. 

On the only question which remains wa 
are of opinion that the lower Appellate Court 
committed no error of law in raferriig to the 
Record of Rights for the purpose of ascertain- 
ing the rents payable in respect of lands in 
the vicinity similar to those held by the 
defendants and in using the facts thas asser- 
tained as a guide to the rents which the 
defendants should pay. 

For the reasons we have indicated the 
appeals fail and are dismissed with costs. 

Appeals dismissed, 

(8) 29 C. 707; 6 C. W. N. 825; 4 Bom. L. R. 793; 


I. À. 196 (P. ©.). 
(9) 11 Ò. W. N. 859. 
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MADRAS HIGH COURT. 
Szconp Cryin APPrAL No. 811 or 1912. 
April 10, 1913, 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

MUTHIA CHETTY AND OTHERS— 
APPELLANTS 
versus 


SUPPAN SERVAI—Respronpenr. 

Registration Act (XVI of 1908), s. 77—Thirty days 
how computed. 

For the purposes of section 77 of the Registration 
Act the period of thirty days has ta be reckoned not 
from the time when the judgment is pronounced but 
from the time when it has been actually drawn up and 
signed by the Judge. 

Raya Raghoba Kamat y. Annapurna Kom Subalbhat, 
10 B. H. O. R. 98; Abdul Ali v. Mirja Khan, 28 B. 8; 
5 Bom. L. R, 622, referred to. 


Appeal against the decree of the District 
Oourt of Madura, in Appeal Suit No. 317 of 
1911, preferred against that of the District 
Munsif of Madura, in O. S. No. 471 of 1910. 

Mr. O. V. Ananthakrishna Adyar, for the 
Appellants, 

ee R. Kuppuswami Atyar, for the Respond- 
ent, 


JUDGMENT. 


Tyas, J.—The only question that has 
been argued before us in this appeal is. 
whether the registration of the document 
referred to in the plaint is invalid, because 
of its not having been duly presented for 
registration within thirty days after the pass- 
ing” of such a decree as is mentioned in section 
77 of the Registration Act. If that provision 
means that the document must be presented 
within thirty days of the judgmeut being pro- 
nounced, then the presentation of the 
document is invalid and on the authority 
of Raya Raghoba Kamat v. Annapurna 
Kom Subalbhat (1) the alleged regis- 
tration is also invalid and of no effect. 
But the lower Courts hold that in this con- 
nection the words “passing a decree” must 
be taken to mean something different from 

pronouncing judgment”. The learned Dis- 
triot Munsif refers in his judgment to the 
Civil Procedure Code, Order XX, rule 7 
which provides that the decree shall bear the 
date on which the judgment is pronounced: 
but on a consideration of section 33 of the Code 
together with the fact that the decree could be 
. prepared only after the time fixed by the rules 


(D 10 B. H, 0. R. 98, 


INDIAN OASES, 


[1914 


of practice for filing the memorandum of costs 
expired,” and the fact that section 77 of the 
Registration Act refers to the passing of the 
decree and not to the date that the decree 
bears, nor to the date when the judgment is 
pronounced, he came to the conclusion that 
“passing the decree” is something different 
from “pronouncing judgment” and something 
that must of necessity follow in point of time 
the judgment. He also referred to the Limita- 
tion Act, Article 182, under which time runs 
from the date of the decree and not from the 
passing of the decree. He, therefore, held 
that the registration was valid and dismissed 
the plaintiff’s suit, which was fora declara- 
tion that the registration was invalid and for 
setting aside the sale-deed, and for possession 
of the lands referred to in the plaint. 
The learned District Judge was of the 
same opinion and added as a further 
reason that “until the decree has taken 
form so as to be capable of communication 
to the Official of Registration Department, 
who is to give effect to it, time would not be 


held to run against the decree-holder 
provided he himself has not been guilty 
of want of diligence’. In connection 


with this argument we were referred to the 
caso of Abdul Ali v. Mirja Rhan (2) where 
it is stated that an order does nob 
become an order unless and until steps are 
taken by the officer passing it to bring it 
to the consciousness aud knowledge of the 
party against whom it is passed. Withont 
implying that the ruling in that case governs 
the facts now before us, it may be said 
that in circumstances such as those with 
which weare dealing in one sense the 
party against whom the order is passed is 
the Registrar. 

As against the train of reasoning above 
referred to, it was argued before us that the 
decree bears its date under Order XX, 
rule 7, and it being a matter of record, it 
is not permissible to the Court to disregard 
the terms of the decree and to say that it 
was passed on some date other than that 
whieh it bears. We are of opinion that 
there is much force in the answer to this 
argument that the Legislature could not be 
assumed to have intended that the decree 
should be conclusive as tc a fact being 
different from what it actually is, for the 


(2) 28 B. 8; 5 Bom, L. R. 622. 
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section and the rule to which reference has 
been made above shows that the decree must, 
asa matter of necessity, come into beinz at 
a time subsequent tu the pronouncement of 
the judgment; and it seems difficult to 
assume that the intention of the Legislature 
is that the decree should be understood to 
have been drawn upon the very day when 
the judgment was pronounced. The decree 
is made to bear the date of the judgment 
primarily in order to show that ite effect 
dates back to the time when the judgment 
.is pronounced. Hence for any purpose ib 
becomes necessary to determine the date, 
not on which the judgment was pronounced, 
but on which its effect was expressed in 
formal terms for that purpose, it seems to 
us permissible to look for its date beyond the 
terms-of the decree and we cannot say that 
the District Judge was wrong in his view 
that for the purposes cf section 77 of the 
Registration Act the period of thirty days 
has to be reckoned not from the time when 
the judgment is pronounced but from the 
time the pronouncement so made is expressed 
in a form which can be brought to the 
cognizance of the Registrar, and that, 
consequently, the decree must, for the purposes 
of section 77, be taken to be passed at the 
time when it has been actually drawn up 
and signed by the Judge. It was further 
argued on behalf of the appellants that 
unless the decisions of the lower Courts are 
reversed, we should be throwing upon the 
Registrar the burden of deciding when a 
particular decree has been drawn up and 
signed by the Judge in order that he may 
be able to determine whether the document 
directed by such decree to be presented 
within thirty days after the decree has been 
passed is presented for registration within 
time; and that we ought not to throw any 
such burden on the Registrar; but that we 
should proceed on the basis that the 
Legislature must have intended that the 
Registrar should merely follow the date 
which the desree bears. We do not accede 
to this argument, as we do not think that 
“there would be any difficulty in the way 
of the Judge putting after his signature the 
date when he signs the decree under Order 
XX, rule 7. Itis desirable that in decrees 
of this nature he should so put the date on 
which his signature is made. However that 
be, we are not prepared to hold that the 
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inconvenience or difficulty arising from 
the necessity for the Registrar to be satisfied 
as to the date when the Judge signs the 
decree is greater than the anomaly that 
would follow if parties were required to go 
and present the document for registration 
without having any meansof satisfying the 
Registrar that the decree had been passed 
directing its registration. 

We are, therefore, of opinion that no 
grounds have been shown to us for disturbing 
the desisions at which both the lower Courts 
arrived in their carefully considered judg- 
ments. We are not unaffected by the nature - 
of the claim setup by the plaintiffs by the 
fact that the interests of no innocent third 
party are involved and by the fact that we 
think it is possible that in future such a 
practice may be observedin similar cages as 
to preclude the difficulty with which we are 
now dealing from arising. 

` As there has been a certain amount of 
we think that this 
matter might be provided for by the Rules 
of the Court. 

The judgment ordering the registration 
of the document was pronounced on the 3rd 
of February 1910. No copy was applied 
for till the 8th. The decree was prepared 
and signed on the 17th of March 1910, 
though for some reason the respondent 
does not seem to have obtained a copy of 
it till the 23rd of March and yet he did 
not present it for registration till the 
15th of April, z.e. not until after the 
lapse of twenty nine days after a copy of 
the decree had been prepared for him. 
We think that this is a circumstance 
which we should bearin mind in making 
our order as to costs and though we do 
not disturb the orders as to costs made 
by the lower Courts, we think that the 
present appeal should be dismissed without 
costs. 


Sankaran Narr J.—I agree 
Appeal dismisse l. 
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BABU RAM Y, SAIDUNNISSA, 


ALLAHABAD HIGH COURT. 
Suconp Orvik Appesu No. 42 or 1913 
July 8, 1918. 

.  Present:—Mr, Justice Ryves and 
Mr. Justice Lyle. 
BABU RAM—Devenpant—APPELLANT 
VETSUS 
SAIDUNNISSA AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 

Guardiansand Wards Act (VIII of 1890), s. 29—Sale 
by certificated guardian on behalf of minor, whether valid. 

A contract entered into by a certificated guardian 
of a minor on behalf of his ward for sale of an im- 
moveable property of the minor, with the previous 
sanction of the District Judge, isa valid contract, 
anda suit for damages for the breach of such con- 
tract is maintainable. 

Mirr Sarwar Jan v. Fakhar-ud-Din Muhammad 
OChowdhri, 13 Ind. Cas, 331; 39 C. 232; 160. W. N. 
74; (1912) M. W. N. 22; 9 A. i. J. 83; 15 C. L. J. 69; 
14 Bom. L. R. 5; 21 M. L. J. 1156; 39 I. A. 1 (P. 0.) 
distinguished. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 2nd 
Ostober, 1912. 

Dr. S. O. Banerjz (with him Hon’ble Dr. 
Tej Bahadur Sapru), for the Appellant. 

Dr. Suleman, for the Respondents. 


JUDGMENT.—Musammat  Saidunuissa, 
plaintitt No. 1, is the mother of the plainte 
iffs Nos. 2—6. 

Of these Ziaul-Islam was a major and the 
rest were minors. Some property belonging 
to them was under attachment and had been 
advertised for sale in execution of a decree 
obtained against Sultanul-Haa, the deceased 
husband of Musammat Saidunnissa, and 
the father of the remaining plaintiffs. The 
mother was anxious to sell the property 
by private contract and applied to the 
District Judge to be appointed a certificated 
guardian of her minor sons. This sappli- 
cation was granted on the 29th of July 
1911, On the 2nd of September 1911, 
Babu Ram applied to the Court for leave 
to purchase the property for Rs. 5,000. The 
Judge passed an order that, “the applicant, 
plaintiff No. 1, is allowed to sell the shops 
at least for Rs. 5,000 to Babu Ram or any 
one else who may offer a higher price. The 
draft of.the deed should be filed for the 
approval of the Court.” This order was 
passed on the lth of September 1911. 
Subsequently a draft deed was prepared 
and was filed by the plaintiffs in the 
District Judge’s Court and the District 
Judge approved of that draft on the 31st 
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of October. In that deed, the two major 
plaintiffs agreed to execute a sale-deed of 
their own shares while Musammat Saidun- 
nissa entered into a similar contract as 
guardian of the minors for sale of their 
shares in the property. This draft must be 
considered as an acceptance by the plaintiff, 
of Babu Ram’s offer to purchase the pro- 
perty for Rs. 5,000, and this acceptance, 
as found by the lower Court, was duly 
communicated to Babu Ram. Subsequently, 
Babu Ram failed to carry out the contract 
and in the result the property was sold 
by auction and realized less than Rs. 5,000. 
This suit was brought to recover the 
difference between what was realized and 
the sum of Rs, 5,000 which Babu Ram 
contracted to pay for it by way of damages 
for breach of contract. The first Court 
decreed the suit with the exception of 
Rs. 250 which sum was claimed as costs 
Involved in the auction sale on the ground 
that the alleged damage on this head was 
too remote. There was an appealand a 
cross-objection before the learned District 
Judge. He dismissed the appeal but allowed 
the cross-objection with reference to this 
sum of Rs. 250. Before us it has been argued 
first that there was no complete contract 
between Babu Ram on the one hand and 
the plaintiff, Saidunnissa, on the other, as 
we have already said we have a finding of 
the learned District Judge on this point 
which is conclusive. It was then argued on 
the authority of Mir Sarwarjan v. Fakhar-ud-« 
din Mahomed Uhowdhurt (1), that the plaint- 
iff could not make a valid contract for sale 
of this immoveable property on behalf of the 
minors. In the case of Mir Sarwarjan v., 
Fakhar-ud-din Mahomed Ohowdhri (1), what? 
was laid down was that the Manager, with 
whom their Lordships were then concerned, 
could not bind the minor or the minor's estate 
by a contract for purchase of immoveable pro. 
perty and that as the minor was not bound 
by the contract, there was no mutuality and 
that the minor who had obtained majority at 
the date of suit could not claim specific per- 
formance. It was not shown in that case 
thatthe Manager wasthe certificated guardian 
of the minor and even ifhe was that he had 


(1) 13 Ind. Oas. 331; 39 0.232; 16 O. W. N. 74 
(1912) M. W. N. 22; 9 A. L. J. 38; 15 O. L. J, 69; 14 
Bom. I. R. 5; 21 M. L. J. 1156; 39 I. A. 2 (P. 0). 
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obtained sanction of the Court under section 
29 of the Guardians and Wards Act, to enter 
into a contract on behalf of the minor. 
A certificated guardian’s powers are regulat- 
ed and defined by statute, namely, the 
Guardians and Wards Act. In the present 
case the contract was entered into by a 
certificated guardian after receipt of the 
Court’s sanction and the suit is for damages 
for breach of a contract so entered into. In 
our opinion the Privy Council ruling does not 
apply to the facts of the present case. We 
do not think the Privy Council ruling ap- 
plies to guardians appointed by statute, such 
as the Guardians and Wards Act or the 
various Court of Wards Acts. The third 
objection taken is that the lower Court 
sbould not have allowed the item of Rs. 250. 
In our opinion for the reasons given by the 
lower Court its decree was justified. We 
dismiss the appeal with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Sxoonp Crvin Appeat No. 721 op 1910. 
March 26, 1913. 
Presenit:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

MEDAM SUBBANNA CHETTY anp 
OTHERS—P LaIntivrs——A PPELLANTS 
versus 
YELKUR RAMACHANDRIAH anp 
OTHERS— RESPONDENTS. 

Mortgagor and mortgagee—Interest at contract rate 
till date of redemption. 

A mortgagee is entitled to the contract rate of 
interest till the date fixed in the decree for redemp- 
tion. 

* Second appeal against the decree of the 
District Court of Kurnool, in Appeal No. 642 
of 1908, preferred against that of the District 
Munsif of Kurnool in O. S. No. 512 of 1905. 

Mr. S. Swaminathan, for the Appellants. 

Mr. L. A. Govindaraghava Iyer, for the Re- 
spondents. 


JUODGMENT.—This is a mortgagee’s suit 
for sale. He sues for recovery of some in- 
stalments due under his mortgagé by sale of 
all the 13 items of the mortgaged property, 
though he had already brought to sale some 
of these properties in execution of a deoree 
obtained for the recovery of earlier instal- 
ments and the 6th defendant had purchased 
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them at that sale, The lower Courts re- 
fused to give the morigagee a decree in this 
suit for sale of the properties already sold. 
One of the grounds of the appeal to us by 
the mortgagee is that he is entitled to bring 
these properties again to sale in this suit. 
That ground was not pressed before us and is 
quite untenable. : 

The next contention of the mortgagee is 
that he is entitled to the contract rate of 
interest till date of realization of the mortgage 
amount. Following Aryan Bank of Vizaga- 
patam v. Vankata Narasayamma (1) and Sune 
dar Koer v. Rat Sham Krishen(2), we hold that 
he is entitled to the contract rate of interest 
till the date fixed in the decree for redemp- 
tion (which date will be. mentioned in the 
decree to be passed under Order XXXIV, 
rule 4). The plaintiff's costs of the appeal in 
this Court and of the memorandum of ebjec- 
tions in the lower Court will be added to the 
mortgage amount. The appellants must pay 
the costs of the 9th to 14th respondents who 
are the legal representatives of the 4th de- 
fendant, the owner of the equity of redemp- 
tion in the properties already sold at the 
instance of the plaintiff. The 6th defendant 
will bear his own costs. | 

(1) 18 M. L: J. 212; 26 M. 287. 

(2) 34 O. 150; 4 A. L. J. 109; 11 C.W.N, 249; 50. L. 
J. 106; 17.M. L.J. 48:9 Bom, L. R.3804; 2 M, L. T, 
75; 841. A. 9 (P. O0). 


ALLAHABAD HIGH COURT. 
First Orviu Arrea No. 30 op 1913, 
June 11, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Ryves, 
SARJU MISSIR AND orasrs—Derenbdants 
— APPELLANTS 
versus 
BENDESRI PARSHAD AND OTHERS 
PLAINTIFYS—RESPONDENTS. 

Agra Tenancy Act (iI of 1901) s. 202—Decision 
of Revenue Court on question of tenancy—Decision 
attacked in Civil Courl on ground of fiaud— Civil 
Court need not refer parties again to Revenue Court. 

B. brought a suit against 9. in Revenue Court for 
ejectment. The Revenue Court diamissed the suit 
on the ground that S, was an occupancy tenant. B. 
then brought a second suit in a Civil Court for pos- 
session alleging, among other grounds, that the 


Revenue Court’s. decisions had been obtained by 
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fraud. The Civil Court, acting under section 202 of 
the Tenancy Act, required the defendant to institute 
a suitin the Revenue Court to have the nature of 
his tenancy declared by that Court: 

Held, that the decision of the Revenue Court 
in the previous suit was, in the absence of fraud, final 
so far as that Court was concerned, and that under the 
circumstances, it was quite unnecessary for the Civil 
Court to refer the parties to the Revenue Court. 


First appeal from an order of the District 
Judge of Gorakhpur, dated January 7th, 1913. 
Mr. Baldeo Ram Dave, for the Appellants. 

Dr. S. O. Banerji, for the Respondents. 


JUDGMENT.—tThe facts of this case are 
as follows:—The plaintiff is the owner of the 
property in suit, 29 Bighas 4 biswas and 
15 dhurs of land. The defendants Nos. 1, 2 
and 4 were cultivating tenants of this land 
prior to the 27th of May 1901. On that 
date the plaintiff gave a usufructuary mort- 
gage of the land for a period of seven years to 
the defendants Nos. 1 and 3. In 1908 the 
mortgage-debt was paid up and the property 
redeemed; but the defendants Nos. 1, 2 and 4 
remained in possession of the land The 
plaintiff brought a suit in the Revenue Court 
against the defendants, alleging them to be 
his tenants without a right of occupancy, and 
he sougbt to eject them. Defendants Nos. 1, 
2and 4 pleaded that they were occupancy 
tenants, The other defendants pleaded that 
they had no concern with the land at all. 
The Revenue Court on the 27th of November 
1908 held, as between the plaintiff and defend- 
ants Nos. 1, 2 and 4, that the latter were 
occupancy tenants and, therefore, not liable 
to ejectment. This decree was upheld in 
appeal and also by the Board of Revenue on 
revision. Thereupon the plaintiff came into 
the Civil Court with the present suit against 
all the seven defendants seeking for posses- 
sion and mesne profits on the ground that the 
defendants constituted a joint Hindu family, 
that in spite of the redemption of the mort- 
gage they remained in possession, that they 
were trespassers aud liable to ejectment and 
that the decision of the Revenue Court, men- 
tioned above, had been obtained by means of 
fraud, and was, therefore, not binding on the 
plaintiff. Defendants Nos. 1, 2 and 4 plead- 
ed that they were the occupancy tenants of the 
land and as such not liable to ejectment in a 
Civil Court and that the decision of the Re- 
venue Court operated as res judicata. 
The other defendants pleaded that they had 
no concern with the land and that they were 
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quite unnecessary parties to the suit. The 
Court of first instance, apparently in view of 
section 202 of the Agra Tenancy Act, required 
the defendants Nos. 1, 2and 4 to institute a 
suit in the Revenue Court for the determina- 
tion of the question raised by them as to their 
occupancy tenancy. Hach of these persons 
accordingly brought aseparate suit in the 
Revenue Court asking for a declaration of 
their status as occupancy tenants. The Re- 
venue Court framed three issues: — ` 


(i) Does the desision, dated the 27th of 
- November 1908, operate as res judi- 
cata between the parties? 
(24) Is the plaintiff an ocoupancy tenant 
or only a trespasser? 
(iii) Is a separate suit maintainable?. 


The decision which the Court came to was 
that the judgment, dated the 27th of Novem- 
ber 1908, operated as res judicata between the 
parties and that for all intents and purposes 
the Revenue Court was bound to hold the 
plaintiffs occupancy tenants of the land unless 
and until the judgment of the 27th of 
November 1908 was set aside or cancelled. 
Having come to this decision on the first two 
issues, the Revenue Court, however, dismissed 
thesuit on theground that it was notcompetent 
to determine the question which had already 
been determined by a competent Court. The 
Additional Subordinate Judge on receiving this 
decision of the Revenue Court treated it as a 
decision in favour of defendants Nos. 1, 2 and 
4 to the effect that they were the oceupancy 
tenants of the land. He further held that 
there had been no fraud and that the plaintiff 
was, therefore, not entitled to maintain his 
suit which he accordingly dismissed. On 
appeal four pleas were taken none of which 
were touched by the District Judge in his’ 
decision. The District Judge held that 
the Revenue Oourt’s decision passed, after 
the reference under section 202 of the 
Tenancy Act, was a decision to the effect that 
defendants Nos. 1, 2and 4 were not occu- 
pancy tenants. He thereupon set aside the 
decree of the Court of first instance and re- 
manded the snié for decision on its merits, 
Defendants Nos. 1, 2 and 4 have come here 
on appeal and it is admitted on both sides 
that the order of remand is bad. In the first 
place, the Court of first instance did not 
decide the suit on a preliminary point. Of 
the four pleas taken before the District Judge, 
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ons was to the effect that there had been no 
issue framed ona point which had arisen be- 
tween the parties, that this issue ought to 
have been framed and a decision arrived at 
upon it. Of the other pleas taken, two re- 
ferred to the decision of the Court of first 
instance on two points and the fourth was to 
the effect that the Court of first instance had 
arrived at a finding in regard to two pieces of 
land which were not included in the suit 
between the parties. Inthe next place it 
seems to us that the Courts below have gone 
quite wrong in regard to the view which they 
have taken in regard to section 202 of the 
Tenancy Act. The wording of this section is 
quite plain. “The Civil Court,” says the 
section, ‘shall by order in -writing, require 
the defendant to institute within three months 
a suit in the Revenue Court for determination 
of such question.” It seems quite clear to 
us that this section is intended to operate 
only in cases in which such question has not 
already been finally determined between the 
parties in the Revenue Qourt. Whereas in 
the present case there had been a suit be- 
tween the parties themselves in which the 
present plaintiff had alleged defendants to be 
his tenants and had sought to eject them and 
the defendants had pleaded rights of occu- 
pancy as being a bar to their ejectment and 
. the Revenue Oourt had finally decided as 
between them that the defendants were occu- 
pancy tenants and liable to ejectment, the 
question in the absence of fraud is finally 
decided between the parties so far as the 
Revenue Court is concerned and it was quite 
unnecessary for the Additional Subordinate 
Judge to pass any order under section 202. 
16 is also worthy of note that the plaintiff 
came into Court, admitting this decision but 
seeking to set it aside on the ground of fraud. 
This made ib still further unnecessary to pass 
any order under section 202. It is clear that 
unless and until the plaintiff, in the present 
suit, can establish fraud he will be bound by 
this decision as against defendants Nos.1, 2 
and 4. The learned District Judge has not 
gone into the merits of the case nor touched 
the issues raised in his Court. His order of 
remand being bad, we set it aside and direst 
the lower Appellate Court to re-admit the 
appeal under its original number on the file 
and to proceed to decide the suit on its merits. 
Costs will abide the result and will be 
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costs in the cause. The costs here will ine 


clude fees on the higher soele. 
Case remanded. 





MADRAS HIGH COURT. 

APPEAL aGarnst Order No. 21 of 1912. 
April 1, 1918. 
Present:—JusticeSir Ralph Benson, KT., 
and Mr. Justice Sundara Aiyar. 
KANAPPA CHETTY—ParitioneR 
—APPELLANT 
versus 
ANNAMALAI CHETTY—Rausponpent. 
Civil Rules of Practice, Rule 279, cl. (6)—“ Realised” — 
Issue of warrant--Payment of money by judgment. 
debtor—Pleader's fee—Civil Procedure Code (Act V of 

1908), s. 73.1 

Where anorder was passed by a Court on the 
decree-holder’s application for execution directing 
the issue of a warrant to arrest the judgment-debtor 
and the latter paid the amount the next day ex- 
pressly to the credit of the application, held (1) that 
the amount was clearly “realised by the decree-holder 
in execution” and that he was entitled to Pleader’s 
fees on the amount. 

(2) that interpretation of ‘realised,’ as used in 
section 73, Civil Procedure Code, had no application. 

Appeal against the order of the Court of 
the Subordinate Judge of Ramnad, dated 
93rd August 1911, in Execution Petition No. 
229 of 1911 in Original Suit No. 53 of 1909. 

Mr. 0. 8. Ventatachart, for the Appellant. 

Mr. X. V. Krishnaswamt Iyer, for the Re- 
spondent, 

JUDGMENT.—The Subordinate Judge is 
wrong in holding that the amount of the 
decree was not realised in execution and 
that clause 6 of rule 279 (Rules of Practice) 
is not, therefore, applicable to determine the 
amount to which the decree-holder is entitled 
for Pleader’s fee. The Court passed an 
order on the decree-holder’s application for 
execution directing the issue of a warrant to 
arrest the judgment-debtor, and the latter 
paid the amount the next day expressly to 
the credit of the application. The amount 
was, therefore, clearly realised by the decree- 
holder in execution. Decisions interpreting 
the expression “realised,” as used in section’73, 
Civil Procedure Code, have no application to 
this case. 

We set aside the order of the lower Qourt 
and remand the petition for fresh orders 
being passed according to law. 

The respondent will pay the appellant's 
costs of this appeal, 

Order set aside, 
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DAJIBA VU. RAGHUNATH. 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
BRODER? APPEAL FROM APPELLATE Decree 
No. 507 or 1912. 
April 26, 1913. 

Present:--Sir Henry Drake-Brockman, 
Kr., J. O. 
DAJIBA—APPELLANT 
versus 
RAGHUNATH— RESPONDENT. 

Central Provinces Tenancy Act (XI of 1898), ss. 35 
(1), 36, 45 (1)— Absolute occupancy tenure—Surrender 
by Hindu widow in possession —Reversioners, whether 
bound by such surrender—Object of s. 36. 

A reversioner cannot question a Hindu widow’s 
surrender of an absolute occupancy tenure. 

The principal object of section 36 of Oentral 
Provinces Tenancy Act, limited as it is to occupancy 
holdings, must have been to defeat an ex-proprictary 
tenant of sir who endeavours to circumvent section 45 
(1) giving him occupancy rights. 

Appeal against the decree of the Divisional 
Judge, Nagpur Division, dated the 24th June 
1912, modifying that of the District Judge, 
Bhandara, dated the 30th September 1911. 

The Hon’bel Mr. V. R. Pandit, R. Bọ for 
the Appellant. 

Mr. J. Mittra, for the Respondent. 


JUDGMENT.—This litigation is a sequel 
to that which terminated with my judgment 
in Second Appeal No. 23 of 1909 decided on 
the 5th July 1909. The plaint in the 
present case was filed in October 1909, the 
plaintiff being Raghunath Doye who was 
defendant in the previous case. The only 
defendant with whom we are now concerned 
is Dajiba Bhan, cousin of the plaintiff. “This 
Dajiba on the 14th November 1906, the very 
day the previous suit was instituted, took 
from Musammat Tursa, the plaintiff in that 
suit, a lease for 100 years of the entire area 
(109-56 acres) which had been held in 
absolute occupancy tenure by her father, 
Tanu, and after him by his widows, Harku 
and Ganga. The widows diedin July and 
August 1890 respectively. The main object 
of the present suitis to obtain possession 
from Dajiba of all this absolute occupancy 
land except the five plots (Nos. 63, 179, 181, 
186 and 75) reserved to Harku and Ganga 
by the postscript, dated the 18th February 
1604, to the razinama (Exhibit P-15) and 17 
others described in paragraph 3 of the 
plaint. 

It must be taken that Dajiba’s title as 
gub-lessee of Musammat Tursa arose before 
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the institution of her suit in 1906 and that 
he is, consequently, not bound by the decision 
therein. 

The first contention to notice in this 
second appeal by Dajiba, who has been 
directed to put the plaintiff in possession of 
the land claimed and to pay him damages, 
proceeds on the assumption that the raginama 
covers the said land. It is urged that Harku 
and Ganga, having taken, under the rulings 
in Musammat Salita v. Sttaram(1) and Fakira 
v. Hari (2), only the limited interest of a 
Hindu widow in her husband’s land, sould 
not surrender more than that interest. 
Reliance is placed also upon Ragho v. Sadoo 
(3), where the nature of an absolute occu- 
paney right is differentiated from that of 
occupancy and ordinary rights. In that case 
the surrender dealt with was by a minor’s 
guardian and I would distinguish the deci- 
sion on this ground. In the present case the 
surrender was by persons sue juris. On 
further consideration of the matter I see no 
sufficient reason to depart‘ from the view, 
expressed in Second Appeal No. 23 of 1909 
aforesaid, that section 35 (1), Oentral Pro- 
vinces Tenancy Act, is so generally worded 
as to preclude the reversioner from question- 
ing a Hindu widow’s surrender. Itis to be 
observed that the sub-section gives power to 
surrender “the holding”, not merely the right 
of the tenant for the time being in his 


holding. It was for this reason that in 
Vithu v. Musammat Mendri (4) I re- 
marked : — 


“No doubt, section 35, by empowering 
tenants to surrender, enables a Hindu widow 
to defeat the expectations of her husband’s 
heirs.” 

The special provison in section 36 is 
certaintly difficult to account for, limited 
as it is to occupancy holdings; but I think 
its principal object must have been to defeat 
an ex-proprietary tenant of sr who 
endeavours to circumvent section 45 (1) 
giving him occupancy rights. Upon the 
view put forward for the appellant a land- 
lord might have to deal with a reversioner’s 
claim as much asa century after the death 
of the tenant from whom descent should be 


(1) 6 0, P. L. R. 138. 
(2) 6 C. P. L. R. 135. 

(8) 5 Ind. Oas. 428; 6 N. L. B, 6. 

(4) 4 Ind. Cas. 792; 5 N. L. R. 172 at p. 174, 
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traced: take for instance the case of a tenant 
who leaves a girl-widow and an infant 
daughter, the women succeeding one after the 
other and the daughter surrendering at the 
very close of a long life. I hold then, as iu 
the former litigation, that the widow’s sur- 
render binds’ Musammat Tursa and her trans- 
feree Dajiba. 

Next it is contended that ona proper 
construction of the razinama, as it stands, 
Harku and Ganga cannot be regarded as 
having surrendered any rights other than 
those they obtained under the theka obtained 
by them from the plaintiff. Stress is laid on 
expressions which describe the widows as 
giving to the plaintiff whatis his, On the 
other hand, thera is the admission that the 
widows had no bullocks, grain or money and 
the declaration that they had left no right 
whatsoever in the village except the land to 
be given for their life-time by the plaintiff. 
No reason is suggested why land in addition 
to Tanu’s 109-56 acres of absolute occupancy 
land 
maintenance of two old ladies, and it is 
obvious that the cultivation of such a large 
area would require considerable expenditure, 
unless indeed it were sub-let, in which case 
a comparatively handsome sum might have 
been obtained from sub-lessees. The post- 
script describing the land made over to the 
ladies is, of course, conclusive against the 
appellant unless his theory that the numbers 

_ therein were fraudulently inserted has been 
established. His learned Counsel indicates 
as @ suspicions feature in this part of the 
document the absence of words showing the 
tenure on which the land was originally 
held. To my mind, however, there was no 
need of such words: the land having been 
‘surrendered the original right was extingu- 
ished and the landlord, not having actually 

. entered, the description khudkasht may not 
have been considered appropriate. In my 
opinion the lower Appellate Court has right- 
ly treated the razinama as covering Tanu’s 
absolute occupancy holding. 

There remains the question of fraud. In 
paragraph 3 of his written statement Dajiba 
described the fraud practised by the plaintiff 
on Harku and Ganga in the following 
words :— 

“Plaintiff had promised to give them 
some more land from the bunjar and 
kamath, but he fraudulently men- 
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tioned in the document certain 
numbers of their own absolute 
occupancy holding.” 

It is complained that in view of tbis 
statement the lower Appellate Court was not 
justified in writing that a specific allegation 
of fraud is wanting. The above pleading, 
however, contains no details of time and 
place and the appellant’s witnesses on the 
subject go much further and try to make 
out that after the date of the razinama the 
plaintiff actually put the widows in posses- 
sion of land, other than absolute occupancy 
land, a story which was not put forward in 
the previous litigation and.is certainly an 
afterthought. We have also the fact that 
the widows, though they lived for eighteen 
months after the razinama was registered,made 
no claim for land other than that included in 
the postscript to that document. In these 
circumstances I see no sufficient reason to 
treat as illegal the lower Appellate Court's 
finding that there is “no shadow of proof” 
of fraud. 

The appeal fails and is dismissed with 
costs. Inthe Courts below costs will be 
borne as already ordered. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Second Orvre APPEAL No. 980 or 1912. 
July 3, 1913. 
Present:—Justice Sir George Knox, Kr., 
and Mr, Justice Rafique. 

PRAG LAL AND OTHERS — PLAINTIPES 
— APPELLANTS 
VETSUS 
RAMESHAR DAYAL AND oraers— 


DErENDANTS— RESPONDENTS. 
Hindu law— Joint family—Alienation by co-parcener 
— Consent — Legal necessity—Karta’s acts when binding. 
A member of a joint Hindu family, governed by 
the Mitakshara law, cannot alienate the joint family 
property or his share in it without the consent of the 
other co-parceners or without legal necessity. 

“Kali Shankar v. Nawab Singh, 3 Ind. Cas. 909; 6 A. 
L. J. 762; 31 A. 507; Ohatrey v. Nand Kishore, N. W. 
P. H. O. R. (1872) 15; Ganga Bisheshar v. Pirthi Pal, 
2 A. 635, Ramanand Singh v. Govind Singh, 5 A. 384, 
referred to. 

The acts of the karta of ‘a joint “family are binding 
if they are done for the benefit of the family and for 
legal necessity. 
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Second appeal from the decision of the 
District Judge of Ghazipur, dated the 18th 
April 1912. 

Dr. 8. O. Banerji and Mr, Ahmad Karim, 
for the Appellants. 

The Hon’ble Dr. Te} Bahadur Sapru, for 
the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiffs-appellants in 
the Court of the Subordinate Judge of Ghazi- 
pur for the cancellation of two leases dated 
the 9th of Jane 1908 and for possession of 
the leased lands. In order to understand the 
facts of the case it is advisable to give the 
pedigree of the plaintiffs-appellants which is 
as follows:— 
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The first four sons of Bhawani Din Lal and 
his sixth son together with his grandson, 
Anjani Pershad, executed two leases of joint 
str lands on the 9th of June 1908 in favour 
of certain persons. The lessees mortgaged 
their rights to other persons. The plaintiffs- 
appellants sued for the cancellation of the 
said two leases and for the recovery of pos- 
session of the sir lands that were leased on 
the allegation that the leases had been made 
without their consent and for inadequate rent 
and were invalid. The claim was brought 
against the lessors, the lessees and the mort- 
gagees of the latter. It was resisted on many 
grounds. TheCourt of firat instance found that 
the descendants of Debi Dayal and Padarath 
Lal had separated from the sons of Bhawani 
Din Lal long ago and had no interest left 
in the land in suit and hence could not main- 
tain the suit. It further held that the sons 
of Ram Sumerin Lal being joint with their 
uncles and consin Anjani Pershad, could 
maintain the suit to the extent of their interest 
in the joint sir land. The claim of Shankar 
Pershad and Deo Narain Lal was accordingly 
decreed to the extentofone-seventh share in the 
str land on the payment of Rs, 184-4.6 
the proportionate amount due for ancestral 
debt. On appeul the learned Judge affirmed 
the decree of the first Court. All the seven 
plaintifis have come up in second appeal to 
this Court. The case of the first five plaints 
iffs-appellants can be disposed of without 
any discassion. They attempt to challenge 
a finding of fact by contending that the evi- 
dence on the record proves that they were 
also joint with the descendants of Bhawani 
Din Lal, The question is one of fact and is 
decided against them and cannot be re-opened 
at this stage. The case of the other appellants 
raises the question whether the two leases in’ 
dispute should be set aside in their entirety 
or only to-the extent of the interests of 
Shanker Pershad and Deo Narain Lal in the 
joint str lands. It is contended for them 


. that an alienation by a member of a joint 


undivided Hindu family of the family pro- 
perty without any legal necessity and with- 
out the consent of the other co-parceners is 
invalid altogether. Such alienation is not 
valid even against his own share in the joint 
family property. lb is said that the lower 
Courts should have found in the present case 
that as the two leases were given by the 
uncles and the cousin of the plaintiffs-appel- 
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lants, Nos. Gand 7, without the latter’s consent, 
the leases were invalid except for the sum of 
Rs. 1,290, the amoant of the ancestral debt. 
The opinion of the lower Courts that in any 
case the leases are valid with regard to the 
share of the lessorsin the joint family sir 
lands is erroneous and not borne out by any 
authority. In support of the contention the 
learned Advocate for the appellant cites the 
following cases. Ohatrey v. Nand Kishore 
(1); Ganga Bisheshar v. Pirthi Pal (2); Rama- 
nand Singh v. Govind Singh (8); Kali Shankar 
v. Nawab Singh (4). For the respondent 
the argument is that the leases were taken 
by the lessees for valuable consideration and 
the latter should be allowed to retain their 
possession of the sir lands to the extent of 
the share of the lessors. The plaintiffs- 
appellants, Nos. 6 and 7, it is said, are seeking 
to avoid the leases in question on equitable 
grounds and the persons who seek equity 
must be prepared to do equity. Farther, it is 
urged that the finding of the lower Courts as 
to the plaintiffs-appellants, Nos. 6 and 7, being 
joint with their uncles and their cousin is not 
correct in view of the ruling reported as 
: Bala Bux v. Rakhmabad (5), and if the plaint- 

iffs-appellants, Nos. 6 and 7, are held not to 
be members of a joint Hindu family then the 
question of the validity of the two leases with 
regard to the entire sir land does uot arise. 
All that the plaintiffs-appellants, Nos, 6 and 
7, can claim is the exemption of their share in 
the said lands. The finding with regard to 
the plaintiffs-appellants, Nos. 6 and 7, being 
joint with their uncles and cousin is chal- 
lenged on the ground that the lower Courts 
have held that the plaintiffs, Nos. 1 to 5, have 
at sometime separated from the descendants 
of Bhawani Din Lal. Itis said on the authority 
of the Calcutta case, already mentioned, that 
there is no presumption when one co-parce- 
ner separates from the others that the latter 
remain united. In the present case the 
learned Subordinate Judge has not held the 
plaintiffs-appellants, Nos. 6 and 7, to be joint 
with their uncles and cousin on any presump- 
tion but on the evidence before him. He has 
fonnd that subsequent to the separation of 

(1) N. W. P. H. O. R. (1872) 15, 

(2) 2 A. 635. 

(8) 5 A. 384; A. W. N. (1883) 61. 

(4) 3 Ind. Cas, 909; 3L A. 507; 6 A. L. J. 762. 


(5) 300.725 at p. 736; 7 0. W. N. 642; 5 Bom. L. 
R. 469; 30 I. A. 130. 
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the plaintiffs-appellants, Nos. 1 to 5, the 
descendants of Bhawani Din Lal, remained 
joint among themselves. The plaintiffs- 
appellants, Nos.6 and 7, being joint with 
their uncles and cousin can, therefore, raise 
the question whether the two leases are in- 
valid in their entirety. The cases relied 
upon by the appellants distinctly show that a 
member of a joint Hindu family governed 
by the Mttzkshara law cannot alienate the 
joint family property or his share in it with- 
out the consent of the other co-parceners 
or without legal necessity. The case of Kali 
Shankar v. Nawab Singh (4) is in point. 
The two leases in question were admittedly 
given without the consent of the plaintiffs- 
appellants, Nos. 6 and 7, and without any 
lawful necessity, except for the sum of 
Rs. 1,290. Wa, therefore, find that the plaint- 


. iffs-appellants, Nos. 6 and 7, can claim to have 


the said leasessetasideon paymentof Rs. 1,290. 
The appeal of the plaintiffseappellants, Nos. 6 
and 7, therefore, prevails. The respondents 
have filed cross-objections in the case, in 
which they take three grounds. The second 
and third grounds are not pressed. The first 
ground raises the contention that as the 
leases were given by all the adult sons of 
Bhawani Din Lal, the karta of the family, the 
transaction was binding on plaintiffs Nos. 6 
and 7 as well. The contention is only valid 
so far that the acts of the karta of the fami- 
ly are binding if they are done for the bene- 
fit of the family and for legal necessity. In 
the present case the amount found to have 
been taken for legal necessity has been al- 
lowed to the respondents. The cross-objec- 
tions fail and are dismissed. The result is 
that the appeal of the plaintiffs-appellants, 
Nos. l to 5, is dismissed with costs and the 
appeal of the plaintiffs-appellants, Nos. 6 
and 7, is allowed. The claim for the can- 
cellation of the two leases in their en- 
tirety and for the recovery of possession 
of the leased lands is decreed with costa of 
all Courts including fees in this Court on 
the higher scale on the payment of Rs, 1,290, 
within six months of the date of this judg- 
ment or in default the suit should stand dis- 
missed with costs. 


After the arguments in this cage had been 
concluded and judgment written out, but be- 
fore it was signed and delivered, the learned 
Advocate for the respondents asked this 
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Court to give him a further hearing on the 
ground that he had discovered an important 
piece of evidence on the record. We accord- 
ingly allowed the case to come up before us 
again and heard the learned Advocate for the 
respondents. He has referred us to a rubkar 
dated the 4th of November 1911 in which 
the statements of the Pleaders for the parties 
are recorded by the first Court. It appears 
from the said pleadings that the Pleader for 
the plaintiffs-appellants, Nos. 6 and 7, stated 
that his clients were separate from Raja Ram 
from the time of their father. On the other 
hand, it was stated on behalf of the defendants- 
respondents that the plaintiffs-appellants 
formed a joint Hindu family with their uncles 
and cousin. Ib is urged for the respondents 
that in view of the admission made by the 
Pleader for the plaintiffis-appellants, Nos. 6 
and 7, as to the character of the family the 
appeal must fail, It cannot be denied that 
if the plaintiffs-appellants, Nos. 6 and 7, were 
separate from their uncles and cousin all 
that they can claim is the exemption of their 
share from the leases granted by their uncles 
and cousin. For the plaintiffs-appellants, 
Nos. 6 and 7, the obvious reply is that 
the respondents shonld be made to keep 
to the statement made on their behalf 
by their Pleader. We think that in 
a case like this where two contradictory 
statements are made giving rise to an 
issue, upon which evidence is given, the case 
must be decided in the light of that evidence 
and not according to the statements made by 
or on behalf of one party or the other. The 
question whether the plaintiffs-appellants, 
Nos. 6 and 7, were joint or separate from 
their uncles and cousin was distinctly put in 
issue and evidence was given on ib. The 
lower Courts have found, after discussing 
that evidence, that the plaintiffs-appellants, 
Nos. 6 and 7, were joint with their uncles 
and cousin. Weare bound to accept that 
finding, as it is one of fact, The appeal, 
. therefore, prevails and’ the order already 
mentioned above stands goud. 
Appeal allowed, 
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MADRAS HIGH COURT. 
Sxuconxp Civit Appear No. 731 or 1912. 
March 5, 1913. 
Present:—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
MOTTAYAPPAN alias SELAMBA 
GOUNDAN—Ptaintires—A PPELLANT 
versus 
PALANI GOUNDAN AND ANOTHER— 
DerENDANTS— RESPONDENTS, 


Evidence Act (I of 1872), s. 92—Admissibility—In- " 


strument intended to have effect different from its purport 
—Vendee given immediate estate—Hvidence to prove 
that deferred estate given—-Gift— Will. 

Under proviso (1) of section 92 of the Evidence 
Act, the facts which may be proved must be such as 
to show, either that the legal requisites for a valid 
agreement did not exist in the case at all, or that one 
of the parties did not give his free consent to it, or that 
the document does not express what was really intend- 
ed to be embodied in it. It has no application to a case 
where the instrument represents what the parties 
intended to put down in writing, though it might 
not be in accordance with what they intended to do 
and with the legal result that they secretly wanted 
to bring about, bat which for some reason they did 
not wish to put in writing. 

A party cannot be permitted to show, contrary to 
the terms of the instrument executed by him, that 
the estate given under it immediately to the grantee 
should vest in him only at a future time. 

A vendor cannot be allowed to prove that the deed 
of sale created rights in favour of the vendee differ. 
ent from what it purported to create. 

The agreement that a gift should operate only as 
a Will cannot be proved. 

Second appeal against the deoree of the 
District Court of Trichinopoly, in A. S. No. 1 
of 1911, preferred against that of the District 
Munsif of Karur, in O. S. No. 797 of 1909. 

Mr. S. Sreenivasa Iyengar, for the Appel- 
lant. 

Mr. T. Natesa Iyer, for the Respondents. 

JUDGMENT,.—The suit out of which this 
second appeal arose was instituted by the 
plaintiff for a declaration that a sale-deed 
(Exhibit I) executed by him in favour of 
his deceased daughter, the wife of the Ist 
defendant, was a nominal transaction and 
inoperative against him and to recover pos- 
session of the properties from the two 
defendants in the suit, the 2nd defendant 
being the Ist defendant’s father. The sale- 
deed was executed on the 21st September 
1906. The vendee, the lst defendant’s wife, 
died on the 6th April 1909. The plaintiff 
alleged that the Ist defendaut obtained pos- 
session of the land in question after the 
death of his wife. The defendant’s answer 
was that the real vendee was the Ist de 
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fendant himself, his wife being a benamidar 
for him, and that the deed evidenced a 
genuine sale. The District Munsif found 
that the lst defendant’s deceased wife was 
not a benamidur, that no consideration 
passed for the sale, that the consideration 
recited, viz., Rs. 1,000, was much less than 
the real value of the land and that it was 
executed, not with the intention of vest- 
ing title in the vendee immediately, but 
to ensure her succession to the land 
. ov his death and to make it impossible 
for his first wife, .who was alive, or 
for his dayadis to claim ibin preference to 
the apparent vendee who was his daughter 
by his deceased 2nd wife. He held also that 
Exhibit IT, dated the 2nd December 1907, 
by which the plaintiff consented to the 
transfer of patta for the land in favour of 
his daughter, was also intended to be a 
nominal transaction, the plaintiff execating 
ib owing to improper pressure on the part 
of the defendants, and on the assurance of 
his daughter that it should not have any 
legal operation. He passed a decree in the 
plaintiff's favour. Tke District Mansif’s 
finding was in accordance with the allegation 
in paragraph 4 of the plaint:—‘‘As the 
plaintiff had no male progeny and so that 
there may be no objections afterwards by 
the Ist wife and the dayadis, the plaintiff 
executed this nominal sale-deed mentioning 
a small price and not for anything else.” 
On appeal, the District Judge was of opinion 
that “the plaintiff intended by the sale-deed 
(Bxhibit I) to give his daughter a title to 
the property conveyed thereunder after his 
death, though notin his life-time, and both 
the recitals in and the execution of Exhibit 
II, registered patta razinama, executed in 
favour of the plaintiff's daughter by the 
plaintiff over a year after the execution of 
Exhibit J, show that the latter deed was 
partially acted upon.” - Apparently, the 
` Judge meant by the statement that Exhibit 
I was partially acted upon, that the inten- 
tion to give the daughter a title to the pro. 
perty after the plaintifi’s death was confirmed 
by Exhibit II. We do not understand him 
to mean that on the date of Exhibit II, the 
. plaintiff intended to vest the land at once in 
his daughter, although his original object 
in executing Exhibit I, was to enable her to 
succeed to the land on his death. We shall 
consider the legal result of these findings 
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presently. The Judge held that the plaintiff 
could not be permitted to aver that an 
instrument which, according to its tenor, 
vested the property in the grantee at once, 
was, in reality intended to vest it only at 
a future time or after the death of the 
executant. On this view he dismissed the 
suit. The proposition of Jaw enunciated by 
the Judge is, in our opinion, correct. The 
rule that the parties to an instrument can- 
not set up a contemporaneous parol agreement 
varying or contradicting its terms necessarily 
involves this, We are unable to accept the 
argument of Mr. S. Srinivasa Iyengar, the 
learned Vakil for the appellants, that it is 
open toa party to show that an instrament 
was intended to have legal operation not 
according to its tenor, which he interprets 
to mean, in the manner its terms would 
operate, but in a different manner. The 
contention is clearly opposed to the terms 
of the section. Mr. Srinivasa Iyengar argues 
that proviso (1) to the section (92 of the 
Indian Evidence Act) would cover his cone 
tention. He says that anagreement that an 
instrument should operate in a way different 
from what its terms import, is a fact which 
would entitle the party alleging the agree- 
ment toa decree or order relating to the 
instrument similar to fraud, intimidation 
etc., which, according to the section, may 
be alleged as a ground for invalidating the 
document or entitling the party to a decree 
or order relating thereto. The argument 
is obviously unsound. The facts which may 
be proved, according to the provision, must be 
such as to show, either that the legal 
requisites for a valid agreement did not 
exist in the case avall, or that oneof the 
parties did not give his free consent to it or 
that the document does not express what 
was really intended to be embodied in it. 
It has no application to a case where the 
instrument represents what the parties 
intended to put down in writing, though it 
might not bein accordance with what they 
intended to do and with the legal result 


‘that they secretly wanted to bring abont, 


but which for some reason they did not 
The very object 
of the section is to prevent one of the parties 
from asserting that they intended to do 
something different from what they con- 
jointly aud deliberately stated in the instru. 
ment, In this case, both parties stated in 
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the instrument that the property was to 
vest in the daughter at once. The conten- 
tion that it was really to vest not at once 
but ata future time would not be set up 
or proved. The English Courts of Equity 
have sometimes allowed evidence to be 
given in some cases that a document was 
entitled to operate in a manner different from 
the plain and apparent meaning of its lan- 
guage, such as, that an instrament of sale 
was intended to have effect only as a mort- 
gage. They allowed proof to be adduced not 
only of fraud in the bringing about or the 
engrossment of the instrument but in 
enforcing ib in a manner which would bein 
accordance with the mode in which both 
the parties deliberately stated and intended 
to state that it should operate, but not in 
accordance with the mode in which they 
secretly intended that it should operate. The 
Judicial Committee of tbe Privy Council 
has decided thatthis could not be allowed 
in India, it being prohibited by section 92 
of the Evidence Act. [See Balkishen Das v. 
W. F. Legge (1), Achutaramaraju v. Subbaraju 
(2), Datto v. Rama Chandra (3), Challa Ven- 
hata Reddy v. Devabaktunni Mruthanjayan(4) J. 
We do not think that Jibun Nissa v. Asgar Ali 
(5) or Ohaudhri Mehdi Hasan v. Muhammad 
Hosan (6), lays down a different role. In 
the former case, it was held by the 
Calcutta High Court that a pattah (lease) 
and.a kobala (sale) executed by a Mahome- 
dan lady in favour of her nephews were 
brought about by fraud and without proper 
consideration. The grantees contended with 
reference to the patiah that even if it was 
not intended to give an immediate lease-hold 
interest by the executant, she intended by 
means of the instrament that her nephews 
should, by means thereof, succeed to her 
property in preference to her legal heirs, 
Wilson, J., observed (p. Y41):— Now, in 
order to give effect to this contention, if 
. must be held, that although under the terms 
of the deeds, Mehdi was to have a vested 


(1) 22 A. 149; 271. A. 58; 4 O. W. N. 153; 2 Bom. 
L. B. 523. 

(2) 25 M. 7; 11 M. L. J. 870. 

(3) 30 B. 119; 7 Bom. L R. 669. 

(4) 14 Ind. Cas. 65; (1912) M. W. N. 164. 

(6) 17 ©. 987 (P. C.). 

(6) 28 A. 439 (P. 0.); 100. W. N. 706; 3 A. D. J. 
405; 8 Bom. L. R. 387; 9 O. O. 106; 1 M. L. T. 106; 4 
Q. L. J. 295, 


INDIAN OASES. 


11913 


interest from the dates of their execution, 
in fact he was not to have it till after the 
death of Delrus. There are several objec- 
tions to this view; first, ib would directly 
contradict the deeds: secondly, it would 
conflict with the case put forward by the 
defendants themselves in their pleadings 
and evidence.” ‘heir Lordships of the 
Privy Council agreed with the reasons 
given by Wilson, J., for the conclugion arrived 
at by the High Court that no effect could be 
given to the deed in favour of the grantor’s 
nephews. The case is a clear authority for 
the position that a party cannot be permitted 
to show contrary to the terms of the in- 
strument that the estate given under it 
immediately to the grantee should vest 
in him only at a future time. It, in no 
way, helps the argument alleged on behalf 
of the appellant. The Privy Council did | 
not hold that the patta was in fact in- 
tended to have effect after the grantee’s 
death or lay down that inasmuch as it 
was not intended to operate till then, the 
executant could impeach it as void. Their 
Lordships’ judgment proceeded on the 
ground that the executant proved that the 
patta was not intended to have any pre- 
sent operation aud that the grantees could not 
be allowed to prove that it should operate 
at a fature time contrary to its terms. 
The case of Ohaudhr: Mehdi Hassan v. Muham- 
mad Hassan (6), is really not in point at all. 
The Privy Council merely held that an 
instrument executed by a Mahomedan which 
was sought to be set aside could not be given 
effect to, either as a pure gift, or as a gift 
coupled with consideration. The grantee failed 
to prove, either delivery of possession, which 
would be necessary in the case of a pure gift, 
or actual payment of consideration, which 
was necessary to support it as a gift coupled 
with consideration. They also held that he 
failed to prove that the donor intended 
to divest himself in presenti of his 
property. No qnestion arose as to the 
admissibility of evidence to prove that a 
reversionary interest was intended to “be 
given, though their Lordships, no doubt, 
observed that “in executing that deed, the 
plaintiff did not intend to give the property 
to the defendant, except, subject to a 
reservation of the possession and enjoymen 
to himself and his wife during their live 
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to which the defendant pledged himself; 
and the deed was not followed by delivery 
of possession, but was a fictitious and benami 
deed and was invalid and void.” Ramalinga 
Mudali v. Ayyadorat Nainar (7) was also 
referred to on behalf of the appellant. It 
has no bearing on the case. All that was 
held there was that it is open to a party 
to an instrument to prove that it was not 
intended to have any legal operation at all 
unless a certain event happened. The 
instrument in that case had not been de- 
livered to the grantee. There was, there- 
fore, no completed juristic act. This is in 
accordance [with proviso (3) to section 
92, which allows the existence of any oral 
agreement constituting a condition prece- 
dent to the attaching of any obligation 
under a contract or grant to be proved. In 
Amirthathammal v. Periasami Pillai (8), this 
case was distinguished from the one then 
before the Court. The facts found were 
that a Hindu widow executed a deed of sale 
but without receiving any consideration for 
it in favour of her nephew, and got the 
tenant to attorn to the donee. The plaintiff 
who was the grantor alleged that the deed 
was executed only with the object that the 
reversioner should not get the property after 
her death. The learned Chief Justice touk the 
plaintiff's case to be that the deed should 
not operate if the nephew pre-deceased her 
(an event which happened and which led 
to the plaintiffs instituting the suit to have 
the sale declared invalid), and he held that 
such an agreement could not be set up. 
Miller, J., was of opinion that the plaintiff 
could show that it was agreed between her 
. and the transferee that the transfer should be 
revocable or should be suspeuded or poste 
poned until the happening of a given event 
and that the lower Court should be called 
upon to give a finding on those questions. 
Wallis, Munro and Sankaran Nair, JJ., 
on the appeal, which was preferred in 
consequence of the Chief Justice’s opinion 
having prevailed, observed that “the ques. 
tion, whether there was an oral agreement 
that the sale-deed should not take effect 
until the plaintiff’s death, and the further 
question whether such an oral agreement 
gould” be proved,” did not arise, as no suck 


(7) 28 M. 124; 14 M. D. J. 493. 
(8) 4 Ind, Cas, 507; 32 M. 325; 5 M. L. T. 255. 
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agreement waa pleaded, and they, there- 
fore, upheld the grant. It is doubtful if 
there is any conflict between the propositions 
of law laid down hy the learned Chief Justice 
and Miller, J. There can be no doubt that a 
condition that a deed should not continue 
to operate in case a certain event happens, 
such as, the death of the grantee before the 
grantor, could not be proved where the 
grant gives an unconditional estate. Miller, 
J., apparently regarded an agreement entitling 
a grantor to revoke the instrument asa 
collateral one not inconsistent with the grant, 
and in stating that an agreement could be 
proved that a grant should be suspended or 
postponed until the happening of a given 
event, the learned Judge, apparently, meant 
an understanding that the instrament should 
have no legal operation at all until the 
happening of an event, and not that it 
should operate at once but that the estate 
which it purports to vest in the grantee at 
once should vest only on the happening of 
the event. An agreement of the latter kind 
would in substance be a variation of the 
terms of the instrument. but not one of 
the former kind. The distinction is a real 
one, though its application may, in prac- 
tice, be difficult in some cases. We are 
clearly of opinion that the plaintiff could 
not be allowed to set aside the document 
by proving that, though, according to the 
terms of Exhibit I, the land in question 
was to pass to the plaintiff’s daughter im- 
mediately, it was really intended to pass to 
her only on his death any more than the 
dafendant could be permitted to claim under 
the instrument a right different from that 
which it purports to convey. The difficulty 
still remains, what is the real substance of 
the finding of the District JadgeP Does it 
amount to this, tbat the plaintiff intended 
that, by virtue of the instrument in question, 
the property should vest in the grantee on 
the plaintiff's death? If so he could not 
be allowed to set it upor proveit. Nor 
could he prove an agreement that the grant 
should operate only if his daughter survived 
him, or that it should cease to operate if she 
pre-deceased him. The Judge, apparently, ac- 
cepts. the plaintiff's contention that the object 
of Exhibit I was only to prevent his senior 
wife and his dayadés from succeeding to the 
property and that it was to have no other effect. 
The plaintiff was to retain the right to dispose 
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of the property, if he chose, during his life- 
time. The grantee could not claim that a 
vested reversion was given to her so as to 

prevent the plaintiff from doing so. At the 
“game time the plaintiff’s object was not that 
his daughter should be able to claim the pro- 
perty after his death (that is, not as a legates) 
but as a vendee who acquired her title on the 
date of the sale-deed. In substance, the deed 
was intended to furnish false evidence 
against the plaintiff's wife and dayadis, of the 
land having vested in the daughter on the 
date of the sale-deed. The plaintiff did not 
intend that she should take it asa bequest. 
There was nothing to prevent him from mak- 
ing a Will in her favour if that was his inten- 
tion. An agreement that a gift should operate 
only as a Will could not be proved. But the 
agreement in this case was really not that 
the land should vest in the daughter from a 
future date, that is, on the death of the 
grantor but that she should hold it in order 
to prove that she obtained a title operating 
from the date ofits execution. In other 
words, it was not to operate as a present 
conveyance, but as false evidence, to be used 
in future, of a conveyance operating from the 
date borne by it. But as the result of such 
false evidence, the daughter was to derive a 
benefit, as she was to use it for getting hold 
of the property on the plaintifi’s death. The 
result may be shortly put thus: The docu- 
ment was not to be a mere sham, the plain. 
tiff’s daughter was to take a benefit under it; 
she was to take the property eventually as 
vesting in her on the date of the sale, but 
subject to the plaintiff having the entire 
right to enjoy it during his life-time and 
subject also to her right being defeated at 
the plaintiff's option. It was, therefore, 
intended to create some rights in favour of 
the vendee but different from what it pur- 
ported to create. This does not come within 
the rule that an instrument may be shown 
not to have been intended to create any 
rights at all but was brought about entirely 
with the indirect object of creating false 
evidence againt third parties, or within the 
rule that a party may set up and prove parol 
agreement constituting a condition precedent 
to the attaching of avy obligation under ib. 
The case set up by the plaintiff and found 
by the lower Appellate Court is, therefore, 
contrary to the terms of the section of the 
Bvidence Act. The result is that -the 
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document must be allowed to have operation 
according to its terms. We .dismiss the 
second appeal with costs. 

Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
M ISCELLANEOUS Cryin Appeat No. 34 or 1911. 
June 16, 1918. 
Present: —Mr. Batten, A. J. O., and 
Mr. Stanyon, A. J. O. 
OLPHERTS— DEFENDANT— APPELLANT 
versus 
ARJUN DAS—Puaintiry—Responpent, 

Accounts—Value of swit— Appeal —Jurisdiction—Ten- 
tative value stated by plaintiff governs both suit and ` 
appeal—Court, whether loses jurisdiction if amount 
found due exceeds its pecuniary jurisdiction, 

The value of 2 suit for accounts, both for purposes 
of original trial and appeal, is its value as originally 
tentatively stated in the plaint by the plaintiff, and 
the Oourt, trying such suit, does not lose its jurisdio- 
tion merely because the-amount found due after in- 
quiry happens to exceed the Jimit of the jurisdiction 
of the Court. 

Miscellaneous appeal against the order of 
the Divisional Judge, Jubbulpore Division, 
dated the 26th October 1911, 

Mr. J. Mittra, for the Appellant. 

Messrs. F. W. Dillon and M. Ohuckerbutty, 


for the Respondent. 


JUDGMENT.—The plaintiff, Arjundass, 
(respondent No. 1,) brought a suit on 14th 
December 1907 in the Court of the Subor- 
dinate Judge, Jubbulpore, against defendant 
No. 1, Venkataramanna, (respondent No. 2) 
aod defendant No. 2, Olpherts, the pre- 
sent appellant, for dissolution of partner- 
ship, for accounts and for the balance 
found due to the plaintiff on taking ac- 
counts. The amount due to the plaintiff 
was estimated in the plaint to be Rs. 5,000. 
A preliminary decree was granted declaring 
the partnership to be dissolved as from the 1st 
April 1907, and declaring the proportionate 
shares of the parties in the partnership; a 
Receiver was appointed and it was ordered 
that accounts should be taken, and that the 
business should be sold. On the 25th 
March 1911 a final decree was passed in 
which it was ordered that the 2nd defendant 
should pay to the plaintiff Rs. 1,706-0-9 cash 
and 13,963 maunds and 20 seers of ochre of 
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the price thereof at Re. 1 per maund and the 
plaintiff’s costs, Rs. 658, on the plaintiff pay- 
ing the extra Court-fee on the amount 
decreed over Rs. 5,000. The 2nd defendant 
appealed to the Court of the Divisional Jadge, 
who, relying on the ruling of Gulab Khan v. 
Abdul Wahab Khan (1), returned the memo- 
randum of appeal for presentation to the 
proper Court, which he held to be the Court 
of the Judicial Commissioner, as the value of 
suit exceeded Rs. 5,000. The appellant appeals 
against the order returning the appeal, and 
urges that the appeal lay to the Court of the 
Divisional Jadge. 

The suit was filed in the Court of the Sub- 
ordinate Judge.on the 14th December 1907, 
before the Central Provinces Courts Act II 
of 1904-had been amended by Act XI of 
1910. At the date of the suit, the Court of 
the Subordinate Judge tad jurisdiction to 
hear and determine any suit of a value not 
exceeding five thousand rupees, and its 
jurisdiction was the same on the 26th Febru- 
ary 1909, the date of the preliminary deéree; 
while by the date of the final decree its 
jurisdiction had been raised so as to enable 
it to hear and determine suits of a value not 
exceeding ten thousand rupees, by Act XI of 
1910, which came into force on the 18th 
March 1910. 

Before the amendment of the Courts Act, 
all appeals from the Court of a Subordinate 
Judge, when the value of the suit in such 
Court did not exceed Rs. 10,000, lay to the 
Divisional Oourt. Since the amendment of 
the Courts Act, viz., on the date the appeal 
was made to the Divisional Court, an appeal 
from the decree of a Subordinate Judge lies 
to the Divisional Court when the value of the 
“sait exceeds Rs. 1,000 and does not exceed 
Rs. 5,000, while the appeal lies to the Court 
of the Judicial Commissioner when the value 
of the suit exceeds Rs, 5,000. 

Thus, if the value -of the suit does not 
“exceed Rs. 5,000, the appeal, in any case, lies 
to the Divisional Court, but if it exceeds 
Rs. 5,000 the appeal lies to this Court if 
the amended Courts Act is applicable to 
the appeal, but lies to, the Divisional Court 
ifthe unamended Courts Act governs the 
appeal, 

The principal point for determination is — 
What is the value for purposes of jurisdic- 


(1) 81 Ç. 365; 8 O. W. N. 233. 
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tion for a suit for an amount to be ascertained 
on a rendition of accounts, when the plaint- 
iff tentatively fixes a sum for the purpose of 
valuation for Court-fees and jurisdiction, but 
prays to be awarded any amount which may 
be found due to him, and is willing to pay 
Court-fees, as the plaintiff is in this case, on 
the extra amount found due to him? 

The Calcutta ruling cited by the Divisional 
Judge was followed by the majority of the 
Fall Bench in Ijjatulla Bhuyan v. Ohandra 
Mohan Banerjee (2), which beld, in a case like 
the present, that the appeal lay to the High 
Court, and Mukerjee, J., held that if the 
plaintiff accepted the amount awarded to him, 
as here, the value of the relief so ultimately 
claimed by him determined the value of the 
suitaud, consequently, the forum of the appeal, 
The Calentta, High Court has also held that 
a Court of limited jurisdiction can only give 
a decree within the limits of its pecuniary 
jurisdiction, and that the plaintiff's relief in 
a suit of the kind is limited to the pecuniary 
jurisdiction of the Court in which he institutes 
his suit and his suit must fail as regards any 
amount in excess ofthat pecuniary jurisdiction; 
vide Bhupendra Kumar Ohakrabartd v, Purno 
Ohandra Bose (3). The two decisions, as 
to the” powers in such suits of Courts of 
limited jurisdiction, and as to the forum of 
appeal, are logicatly consistent with eash 
other. 


The Chief Court of the Punjab holds that 
when the amount found due to the plaintiff 
after taking account exceeds the pecuniary 
jurisdiction of the Court, the plaint should 
be returned to the plaintiff for presentation 
to the proper Court, vide Manna Inl v. 
Samandu (4). 

A similar view to that of the Calcutta 
High Court in regard to the forum of appeal 
was expressed by the Bombay High Court 
in Ibrahim v. Bejanji (5). 


On the other hand, ib was held in Madho 
Das v. Ramji Patık (6), that the pecuniary 
jurisdiction of a Oivil Court on its original 
or appellate side is, ordinarily speaking, 
governed by the value stated by the plaintiff 


(2) 4 G. 954; 60. L. J. 285; 11 O. W. N. 1133 
(E. B.). 
(8) 8 Ind. Cas. 34; 15 C. W. N. 506;13 O. L. J. 132. 
(4) 46 P. R. 1906; 94 P. L. R. 1906. - 
(6) 20 B. 265. 
(6) 16 A. 286; A. W. N. (1894) 84. 
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in the plaint, and if a suit, having regard 
to the valuation in the plaint, is within the 
jurisdiction, such jurisdiction is not ousted by 
the Court finding that a decree for a sum 
exceeding the limit of its pecuniary jurisdic- 
tion should be given to the plaintif. This 


ruling was followed in Sudarshan Das Shastri v. 


Ram. Prasad (7), in which case the plaintiff, 
who sought to redeem a mortgage, estimated 
the amount recoverable by him in respect of 
surplas rents and profits at Rs. 100, but the 
Maunsif whose jurisdiction extended only to 
a pecuniary limit of Rs. 1,000, decreed a 
surplus of Rs, 4,267 to the plaintiff, 

In Arogya Udayan v. Appacht Rowthan 
(8), which was a suit for an account, it was 
held that when the original valuation by the 
plaintiff was within a Munsif’s pecuniary 
jurisdiction, the plaintiff could in the 
Munsif’s Court recover in the suit any higher 
amount he was found entitled to, even if that 
amount was higher than the limit of the 
Munsif’s pecuniary jurisdiction, provided that 
the extra Court-fees were paid. 

Finally, in this Court it was held by 
Stevens, J. C., in Kalooram v. Ramkishen 
(9), that in a suit for rendition of accounts 
the Oourt trying the suit does not lose 
its jarisdiction merely because the amount 
found due after inquiry happens to exceed 
the limit of the jurisdiction of the Court. 
In other words, the value of the suit was its 
value as originally tentatively stated by the 
plaintiff; and the value of the suit for purposes 
of appeal against the decree of a Subordinate 
Judge is, according to the Central Provinces 
Courts Act, both before and afier amendment, 
the’ value of such suit in the Court of the 
Subordinate Judge. 


After considering the arguments of the 
learned Counsel on both sides, we are of 
opinion that the previous ruling of this Court, 
which has the support of the Madras and 


Allahabad High Courts, should be followed. . 


Very great dislocation of business would 
ocour if a suit bad to be transferred to a 
higher Court after accounts were taken, and if 
the plaintiff's relief were limited to the pecuni- 
ary jurisdiction of the Court in which the suit 
is fled, injustice might often occur where the 
plaintiff, through no fault of his own, has 


(7) 7 Ind. Cas, 385; 33 A.97;7 A. L J. 963. 
(8) 25 M. 543; 12 M. L. J. 35. 
(9) 8 0. P. L. R. 86. 
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underestimated the amount due to him on 
accounts, 

In this view of the case, it is unnecessary to 
discuss the question whether the jurisdiction, 
for purposes of appeal, is governed by the 
amended Courts Act, or by the Act prior to 
amendment, 

The Divisional Jadge’s order returning the 
plaint for presentation to this Court is 
set aside, and on the appeal being re-present- 
ed to his Court he must dispose of it accorde 
ing to law. 

The principal opposing respondent is 
the plaintiff. He must pay his own and 
appellant’s costs in this Court. The respond- 
ent defendant No. | urges that no appeal 
lies against the order. If this is so, a revision 
application lies. This respondent will pay 
his own costs. 


MADRAS HIGH COURT. 
Szoonp Civin Arrear No. 1593 of 1912. 
July 24, 1913. 
` Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
KORAPALU AND ANOTAER——DEFENDANTS 

——APPELLANTS 
versus ý 
NARAYANA alias NARANAPPAYA— 


PLAINTIFF — RESPONDENT. 

Landlord and tenant —Lease—Forfeiture—Transfer of 
Property Act (IV of 1882), s. 111—Hnforcement of for- 
feiture clause—When further act necessary. 

Where two people have jointly,leased land and have 
subsequently become divided, one of them may en- 
force the forfeiture clause in the lease with respect to- 
his moiety of the land, notwithstanding that the 
owner of the other moiety has waived .his right to 
enforce the same by receiving his moiety of the rent. 

Sri Raja Simhadri Appa Rao v. Prattipati Ramayya, 
29 M. 29, followed. 

Gopal Ram Mohuri v. Dhakeswar Pershad Narain 
Singh, 35 G. 807; 7 O. L. J. 483, dissented from. 

The provision in section 111 of the Transfer of 
Property Act, about a further aot being necessary 
besides the breach of the covenant in the forfeiture 
clause before a suit could be brought, is a relic of the 
old English Common Law and is unnecessary in the 
case of leases not governed by the Transfer of Pro- 
perty Aci, 

Where a lease is not governed by the Transfer of 
Property Act, the landlord can maintain his suit for 


` ejectment on forfeiture by the tenant without 


having done any prior act evincing his intention to 
determine the lease. 
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Padmanabhaya v. Ranga, 6 Ind. Oas. 447; (1910) M. 
W. N. 462; 34 M. 161; 8 M. L. T. 110; 20 M. L, J. 
930 and Ramakrishna v. Baburaya, 17 Ind. Oas. 947; 
12 M. L. T. 656; 23 M. L.J. 7156, followed. 


Second appeal against the decree of the 
Subordinate Judge of South Oanara, in 
Appeal Suit No. 384 of 1910, preferred 
against that of the District Munsif of Karkal, 
in Original Suit No, 394 of 1909. 

Mr. B. Sttarama Row, for the Appellants. 

Mr. K. Y. Adiga, for the Respondent. 

JUDGMENT. 

Sapasiva Aryan, J.—The defendants Nos. 
2and Bare the appellants. The plaintiff 
owns one-half of oertain lands. The 6th 
and 7th defendants own the other half 
ander an alienation by the 5th defendant, 
who was the former owner of that other 
half. The defendants-appellants were 
Mulgeni tenants under a lease executed by 
. the plaintiff and the 5th defendant jointly in 
1889. The lease-deed contained a forfeiture 
clause for non-payment of rent, The plaint- 
iff gave noticein July 1909 to the defendants 
to give up the land, as they had incurred for- 
feiture by non-payment of rent, and the suit 
was brought in September by the plaintiff 
on behalf of himself and the 5th defendant 
(whose alienees are the defendants Nos. 6 
and 7) to eject the defendants Nos. 2 and 
8 from the entire lands. The lower Appel- 
late Court decreed the suit so far as the 
plaintiff’s half share was concerned on the 
following grounds :— 

(a) Though the original letting of 1889 
was jointly by the plaintiff and the 5th 
defendant, the plaintiff had become separate- 
ly entitled to one-half of the lands and was 
entitled to enforce the forfeiture clause 
separately as regards his half share, 


ib) as regards the contention of the 
defendants Nos. 2 and 3 that under section 
111 (g) of the Transfer of Property Act, 
where the lessee breaks the condition which 
provides that on such breach the lessor may 
re-enter, the lessor must do some act show- 
ing his intention to determine the lease 
before the lease is determined under such 
forfeiture clause, the plaintiff’s notice of 
July 1909 had the legal effect of the 
doing of some act showing the intention 
to determine the lease required by section 
111 (9). 

The defendants Nos, 
before us— 


2 and 8 contend 
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(a) that the original lease of 1889 could 
not be split up so as to enable the plaintiff 
alone to do an act expressing his intention to 
take advantage of the forfeiture clause as 
regards his half share; 

(b) that the notice of 1889, if properly 
construed, does not indicate a present in- 
tention on the plaintiff’s part to determine 
the tenancy in accordance with the for- 
feiture clause but only a contingent future 
intention. i 

As regards joint leases, the judgment 
pronounced in Sri Raja Simhadri Appa Rao 
v. Prattipati Ramayya (1) contains very 
instructive observations. There, the plaint- 
iff and the 3rd defendant were joint owners 
of certain lands but afterwards became by a 
partition decree common owners of the said 
lands. Sir Subramania Iyer, J., held that the 
plaintiff (tenant-in-common) may have 
ejectment as against the lessees of the land 
to the extent of the plaintifi’s interest, and 
he relied upon the English cases of Outting v. 
Derby(2)and Doe de Whayman v. Ohaplain (3). 
Sankaran Nair, J., relying on certain Indian 
cases, hesitated to follow the English law as 
regards the right of a tenant-in common to 
eject the common lessee from the former’s 
particular share of the leased lands. But 
he considered it unnecessary to give a final 
opinion on that question as on other groands, 
he concurred in the conclusion of Sir 
Subramania Iyer, J. He held that, under 
the principles of law embodied in sections 
37 and 109 of the Transfer of Property Act, 
a joint owner, who has by division become 
the owner of a specific share, is entitled 
to enforce separately all the rights appertain- 
ing to the particular land which fell to his 
share, as against the lessee, just as if he had 
given a separate lease of his own share 
alone originally to the lessee. Sanka- 
ran Nair, J., in effect, held that-even 
though sections 37 and 109 may not directly 
apply to agricultural leases in the Madras 
Presidency, the principles embodied in 
those sections ought to be followed by ` 
Indian Courts. 

Thus, taking the view of either Sir 
Subramania Iyer, J., or of Sankaran Nair, J., 
it is clear that the Calcutta case of Gopal 

(3) 29 M. 29. 

(2)(1776)2 W. Bl. 1075 at p. 1077; 96 Eng. Rep. 633. 


(8) 3 Taunton 120 at p. 125; 12 R. R. 615; 128 Eng, 
Rep. 49. 
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Ram Mohuri v. Dhakeswar Pershad Narain 
Singh (4), which is not binding upon ua and 
which was relied upon by the appellant’s 
Vakil, is opposed to the decision of this 
High Court in Sri Raja Simhadri Appa 
Rao v. Prattipati Ramayy (1) and 1 prefer 
to follow Sri Raja Simhadri Appa Rao v. 
Praitipati Ramayya (1). Going to the other 
question whether the principle embodied 
in section 111 (g) of the Transfer of Pro- 
perty Act should be followed in such cases, 
in other words, whether the mere breach 
by the lessee of the covenant of forfeiture 
gives a sufficient cause of action to the 
lessor to bring the suit in ejectment, or 
whetber it is further necessary that the 
lessor should do some act showing ‘his 
intention to determine the lease before he 
brings the suit in ejectment, it was held 
in Venkatramana Bhatia v. Gundu Raya (5) 
that there should be a separate act done 
prior to the institution of the suit show- 
ing such an intention, that such separate 
act alone can determine the lease and 
that the mere bringing of the suit is not 
such an act. The case of Venkatramana 
Bhatia v. Gundu Raya (5) assumed that the 
Transfer of Property Act was applicable 
to the facts of that case. But in Padmana- 
bhaya v. Ranga (6), it was pointed ont 
that the Transfer of Property Act did 
not govern the lease in question in Venkuia- 
ramana Bhatta v. Gundaraya (5) and that 
this fact was overlooked in that case. The 
case of Padmanabaya v. Ranga (6) definitely 
held that, where the lease is not governed 
by the Transfer of Property Act, a landlord 
can maintain his suit for ejectment on 
forfeiture by the tenant without the land- 
lord’s having done any prior act evincing 
his intention to determine the lease. The 
case of Padmanabhaya v. Ranga (6) was 
followed in Ramakrishna v. Baburaya (7) 
by the learned Chief Justice and Sankaran 
Nair, J., again distinguishing Venkataramana 
Bhatta v. Gundaraya (5), on the ground 
that it was not brought to the notice of 
the Judges who desided that case that 


(4) 35 0. 807; 7 O. L. J. 483. 
(5) 31 M. 408; 4 M. L. T. 221. 
(6) 6 Ind. Cas. 447; (1910) M. W. N. 462; 34 M. 
161; 8 M. L. T. 110; 20 M. L. J. 980. 
y D 17 Ind. Cas. 947; 23 M. D. J.715; 12 M. D. T, 
Li 


INDIAN OASES. 


(1913 


the lease in question was not governed 
by the Transfer of Property Act. The 
provision in section 111 of the Transfer 
of Property Act (about a further act being 
necessary besides the breach of the cove- 
nant in the forfeiture clause before a suit 
could be brought) was probably a relic 
brought over into the Indian Statute from 
the antiquated technicality of the old English 
Common Law which required the formality 
of re-entry by the lessor of leased lands 
before the lease could be determined for 
breach of covenant; but this formality is 
unnecessary in the case of leases not 
governed by the Transfer of Property Act. 
As said in Padmanabhuya v. Ranga (6), 
the forfeiture is complete “when the breach 
of the condition or the denial of the title 
occurs. But as it is left to the lessor’s 
option to take advantage of it or not, 
the election was not a condition precedent 
of the right of action bat the institution 
of the action was simply a mode of mani- 
festing the elestion.” I would put it even 
more strongly by saying that, as the breach 
of the condition gives rise to a cause of 
action at once, there is strictly no question 
of election between two different rights, but 
there is only an election whether the lessor 
jis to retain the right created or to give 
up the right. The retention requires no 
definite physical act while the waiver does. 
The word ‘election’ is not the appropriate 
word to use as regards the bringing of 
the action based on the right created in 
the plaintiff by the forfeiture, The word 
‘election’ should -be used only where the 
lessor has elected by an act to waive the 
right created by the tenant’s default. There 
are two alternative electiona, the one giving: 
rise toa right and the other not giving 
rise to that right but only an election to 
waive the right created. 


I, therefore, think that no act was at 
all necessary on tha part of the plaintiff 
to take advantage as regards his share of 
the lands of the forfeiture clause in the 
lease-deed. On this view, it is unnecessary 
to consider the other contention raised by 
the appellant that the acts relied upon 
by the plaintiff, namely, the notice to the 
Ist defendant in July 1909 and the accep- 
tance of the od? chit are not acts showing 
an intention to determine the lease. In 


_to enforce the forfeiture. 
apart from the historical reasons, to which, 


Vol. XX] 
AMOLAK OHAND Y, BAIS NATH, 


the result, the second appeal faila and is 
dismissed with costs. 

Tyas, J—Iam also of opinion that in 
this case the plaintiff may enforce the 
forfeiture clause of the lease with respect 
of his moiety of the land, notwithstanding 
that those who are entitled to the other 
moiety have waived the right to enforce 
the forfeiture clanse by receiving their 
moiety of the rent. 

The Transfer of Property Act is not 
directly applicable, and it seems to me 
that the principle underlying section 111 
of that Act ought not to be applied with 
stringency in a case like the present where 
the lessor is prompt in taking steps which 
leave no room for doubt that he intends 
I take it that 


my learned brother has alluded and which 
do not apply in India, the rule introduced 
in section 111l is now upheld in order to 
prevent a tenant from being subjected to 
such doubts. That reason for upholding 
the rule is not present in this case. I 
would, therefore, dismiss the appeal with 
costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First CIL Arrear No. 56 or 1913. 
May 27, 1913. 
Present:—Mr, Justice Tudball and Mr. Justice 
Rafique. 
AMOLAK OCHAND—Derenpayt— 
APPELLANT 
versus . 
BAIJ NATH AND ANOTAER——PLAINTIEF3— 
RESPONDENTS. 

_ Limitation Act (IX of 1908), Sch. I, Art. 75—Instal- 
ment bond—Option to sue for whole amount or for 
instalment due—Suit for whole amount— Waiver. 

An instalment bond provided that if any instalment 
remained unpaid on the due date, the creditor would 
be entitled to recover the whole sum at once with 
interest or that he might sue for each instalment as 
it fell due and remained unpaid, The third instal- 
ment was due on the 7th January 1906. Neither 
this nor any of the subsequent instalments were paid, 
On the 17th of August 1912, i.e., six years and seven 
months after the 7th of January 1906, the creditor 
gued to recover the whole amount due under the 
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bond atating that the cause of action for the suit 
accrued on the 7th of January 1906, that is, he elected 
to take the option which enabled him to recover the 
full amount of the debt due by reason of the default 
in one instalment: 

Held, that the suit was barred by time. 

Ajudhia v. Kunjlal, 30 A. 123; 6 A. L. J. 725 
A. W. N. (1908) 36, distinguished. 

First appeal from the order of the Addi- 
tional Subordinate Judge of Agra, dated 13th 
January 1913. 

Mr. S. K. Dar, for the Appellant, 


Dr. S. O. Banerjee, for the Respondents, 


JUDGMENT.—This is a defendant’s appeal 
and arises out of a suit on an instalment 
bond, dated the 7th of July 1904, for a 
sum of Rs. 680 as consideration, Rs. 600 
being the actual amount of the loan and 
Rs. 80 being the interest thereon. The 
whole was re-payable in 43 years in equal 
instalments of Rs. 75 payable every six 
months. There was a condition in the bond 
that if any instalment remained unpaid 
on the due date, then the creditor would 
be entitled to recover the whole sum at 
once with interest or that he might sue 
for each instalment as it fell due and 
remained unpaid. The first two instalments 
were paid on due dates. The third instal- 
ment was due on the 7th of January 1906. 
Neither this ner any of the subsequent in- 
stalments were paid. On the 17th of August 
1912, 72.6, six years and seven montha 
after the 7th of January 1906, the plaintiff 
brought the present suit, An examination 
of his plaint would show that he sued to 
recover the full amount, which was due 
on the 7th of January 1906 together with 
interest, at the stipulated rate, and which fell 
due by reason of the default of the 7th 
of January 1906, 2. e., Rs. 580 principal plus 
Rs. 223-2-0 interest. In his plaint, he dis- 
tinctly states that the cause of action for 
the suit accrued on the 7th of January 
1906. Itisto be noted that he does not 
sue for each of the instalments, which 
fell due successively every six months to. 
gether with interest on each instalment, 
from its due date. He is clearly electing 
to take one of the two options given him 
by the bond, viz., that one which’ enabled 
him to recover the full amount of the 
debt due by reason of the default in one 
instalment, 

The Court of first instance dismissed the 
suit as time barred under Articles 75 and 
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116 of the second Schedule of the Limitation 
Act. The Court below, relying mainly on 
the decision of Ajudhia v. Kunjlal (1), 
held that the suit was not barred by 
limitation and remanded it to the Court 
of first instance for decision on the merits. 
The defendant has come here on second 
appeal and it is strongly urged, first, that 
the ruling referred to does not apply, and 
secondly, that in view of Article 75 of 
the Limitation Act, the suit is clearly barred. 
In our opinion, the appeal must succeed. 
Both under the terms of this bond as 
well as in law, when the debtor failed 
to pay the instalment on the 7th of January 
1903, it was open to the creditor either 
to claim the whole of the debt or to 
waive that right and take the other option 
of recovering the instalments. Article 75 
distinctly states that the period of limitation 
begins to run when the default is made 
unless where the payee waives his right 
based on the provision and then when 
fresh default is made in respect of which 
there is no such waiver. Ib is perfectly 
clear from the plaint itself that the plaintiffs 
have not waived that right which entitled 
them to recover the whole of the balance 
due by reason of the default of the 7th 
„of January 1906. In fact, they take their 
stand upon that provision and seek to 
- enforce their right. The existence of a 
waiver is distinctly negatived by the plaint, 
which states that the right accrued on 
the 7th of January 1906. Te enforce that 
right, they had six years from that date. 
The present suit has been brought beyond 
the period of limitation allowed by law. 
In regard to the ruling in 4judhiz v. Kunilal 
(1), an examination thereof shows clearly 
that it cannot apply to the facts of the 
present case. That suit was brought to 
recover the last three of the instalments 
that were due under that bond and 
not the whole amount due by reason of 
a defaulb in payment of an instalment. 
It appears to have been proved or assumed 
that the plaintiffs had forborne to sue, in 
other words, had waived their rights based 
on the special provision of the bond and 
were enforcing their rights in respect of 
the instalments that were due and had 
cot been paid. In the present case, the 


(1) 30 A. 123; 6 A. L. J. 72; A. W. N. (1908) 36, 


facts are directly the contrary. The claim 
is to enforce the condition which entitled 
the creditor to recover the whole amount 
due by reason of the default in payment 
of one instalment on 7th January 1906. 
In our opinion, the suit is clearly barred 
under the provisions of the above mentioned 
Articles. We allow the appeal, set aside 
the order of the Court below and restore 
the decree of the Court of first instance 
with costs in all Courts. 


Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH. 


Secon Orvik Aresa No. 2008 oF 1911. 
April 1, 1913. 
Preseni:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr, Justice Tyabji. 
POKKUNURI BALAMBA—Darenpant 
—-APPELLANT 


versus 
KAKARAPARTI KRISHNAYYA anp 


OTHRRS — PLAINTIFES— RESPONDENTE. 

Married Women’s Property Act (III of 1874), ss. 2, 6 
—Insurance by Hindu male “for the benefit of wife and 
children” —Daughter of insured, rights of-——Construction 
of s. 6—Object of s. 6-——-Beneficiary, whether entitled to 
enforce rights against insurance office or creditor— 
“Advancement”, doctrine of —Hindu male and Hindu 
married woman, rights of, under the Act—“ Married 
woman.” 

A Hindu male insured his life “for the benefit of ` 
his wife and children” and died leaving a daughter. 
The plaintiff, who held a decree againat the insured, 
claimed the insurance money towards the decree: 

Held, (By the Full Bench) that paragraph 2 of 
section 2 (Act III of 1874) would not refer to the 
daughter of the assured even if she were married but * 
that though a beneficiary under the trust, she would 
not be entitled to enforce her claim against the in- 
surance office or a creditor. 

Per Chief Justice and Sankaran Nair, J.—Section 6 
of Act (III of 1874) applies to a policy of insurance 
effected by a Hindu male for the benefit of his wife 
or children, or of his wife and children, or any of 
them. 

Per Chief Justice.—Tho words of section 6 “for 
the benefit of his wife, or of his wife and children, 
or any of them” should be construed as “for the 
benefit of his wife or of his children, or of his wife 
and children, or any of them,” 

Section 6 is in the interest of the wife and children 
bat its primary objeotis to enable a man to make 
provision for his wife and children by insuring his 
life for their benefit, without executing a separate 
deed of trust. But while it dispenses with the 
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necessity for a separate deed of trust, it does not 
affect the law of contract or the law of trusts as 
regards the’ persons entitled to enforce the contract 
under the policy. When by virtue of the section a 
trust is created, the person entitled to enforce the 
rights of the beneficiary is the trustee, where a trustee 
has been appointed. But if no special trustee has 
been appointed, the money is payable, under the 2nd 
paragraph of the section, to the official trustee, even 
though, under the policy, the Insurance Company had 
agreed to pay it to the beneficiary. In other words, 
the beneficiary is not entitled in any case to enforce 
his or her rights ander the policy. 

If a man insures his own life in his daughter's 
name, on his death she may sue for the policy money, 
because the fact that sheis a daughter raises the 
presumption that there was an “advancement” to her 
by way of gift but in the present case the words “for 
the benefit of his wife and children” rebut that pre- 
sumption, inasmuch as it cannot be held that although 
there is no gift to the wife under the doctrine of 
“advancement,” yet there is a gift to such of the 
children as may be daughters. 

Sections 4, 5,7,8 and 9 of Act III of 1874 do not 
apply where either of the spouses professed the 
Hindu religion at the time of the marriage. 

Per Tyabji, J.—The expression “married 
woman” in paragraph 2 of section 2of Act III of 
1874 does notrefer tothe daughter of the assured, 
even if she is married. 

Second appeal from the decree of the Dis- 
trict Court of Kistna at Masulipatam in 
Appeal Suit No. 824 of 1910, presented 
against that of the Additional District 
Munsif of Masulipatam in Original Suit No. 
315 of 1909. 

This second appeal came on for hearing 
in the first instance before Sankaran Nair 
and Sadasiva Aiyar, JJ. who made the fol- 


lowing 


ORDER OF REFERENCE TO A FULL 
BENCH. 

Sangaran Nam, J. (17th February 
1913).—The first defendant is the daughter, 
and defendants Nos. 2 and 3 are the sons of 
one deceased Venkataratnam, who insured 
his life for Rs. 2,000 which the Insurance 
Office agreed to pay to his wife and children. 
The plaintiff got a decree against Venkata- 
ratnam and he claims the insurance money 
towards the decree, including the Rs. 400 
that fell to the Ist defendant. 

The first question for decision is whether 
the money insured is protected by the Married 
‘Women’s Property Act (III of 1874), or whe- 
ther it is apart of the estate of the deceased. 
The Judge, following the decision reported as 
Oriental Government Security Life Assurance 


On., Lid. v. Vantedu Ammiraju (1), as he 
(1) 10 Ind. Cas. 263; 85 M, 162; (1911) 1 M. W. 
“N. 276, 9 M, L. T, 451, 


was bound to do, held that the Act did not 
apply. This is an appeal from that decision. 

Tb is argued before us that that judgment 
ought not to be followed, and that the Act 
is applicable to cases like the one before us. 
Section 6 of Act III of 1874 rans thus: 

“A policy of insurance, effected by any 
married man on his own life, and expressed 
on the face of it to be for the benefit of his 
wife, or of his wife and children, or any of 
them, shall enure and be deemed to be a 
trust for the benefit of his wife, or of his wife 
and children, or any of them, according to 
the interest so expressed, and shall not, so 
long as any object of the trust remains, be 
subject to the control of the husband, or to his 
creditors, or form part of his estate.” The Act 
applies to the whole of British India, Now 
the words of the section seem to be 
clear, and according to it, the policy of in- 
surance effected by the deceased Venkata: 
ratnam should enure for the benefit of the 1st 
defendant and others. Butitis argued that 


section 2 shows that this section 6 does 
not apply to Hindus. The clause relied upon 
runs thus: 


“But nothing herein contained applies to 
any married woman who at the time of her 
marriage professed the Hindu, Muhammadan, 
Buddhist, Sikh or Jaina religion, or whose 
husband, at the time of such marriage, pro- 
fessed any of those religions.” Now, it is 
obvious that this clause applies only to a 
married woman who professed any of the 
religions referred to in the section, or who 
may be a follower of any other religion, say 
Christianity, but whose husband professed 
any one of those religions. The proviso, 
therefore, does not apply to all Hindus and 
it applies to others than Hindus, It does not 
apply to males who profess those religions. 
That this is so, appears to be clear to me 
from the next clause which enables the 
Governor-General in Council to exempt from 
the operation of the Act members of any 
race. If, therefore, males who follow those 
religions have to be excluded, it must be by 
an order of the Governor-General in Council. 
This appears to be superfluous if the exemp- 
tion clause applied to them also. The last 
clause of that section only states that the 4th 
section of the Indian Succession Act shall 
not apply, and shall be deemed never to have 
applied, to any marriage one or both parties 
to which professed any of the above religions’ 
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` and is confined solely to that provision of the 
Indian Suecession Act, It appears to 
me, therefore, that section 6 does clearly 
apply, and I am confirmed in this view 
by a consideration of the general scheme 
of Act III of 1874, which shows also why the 
clause in section 2 ig confined to the married 
women referred to therein. In order to 
understand it, it is necessary to make a brief 
reference to Act X. of 1865. That Act, with 
the exception of section 4, dealt with pro- 
perty which was taken by succession, either 
under a Will or under intestacy, and it was 
provided by section 331 that, with reference 
to such property, the Act should not extend 
to Hindus, Muhammadans or Buddhists. But 
section 4 provided that “no person shall, by 
marriage, acquire any interest in the property 
of the person whom he or she marries, vor 
become incapable of doing any act in respect 
of his or her own property which he or she 
could have done, if unmarried.” This section 
applied also to property taken otherwise than 
by succession, and as this provision was 
deemed to be a proper one with regard to 
property taken by way of succession and as ib 
affected the property relations of married 
people, it was deemed more convenient to 
affirm the broad principle than to have the 
property taken by succession alone regulated 
by that law. This clause, therefore, went 
further than the rest and enacted the law 
which was peculiar to marriage and had 
nothing to do with succession while the rest 
of the law dealt with matters peculiar to 
succession and had nothing to do with mar- 
riage. Part VI, which is headed ‘‘on the effect 
of marriage,” does not touch this question. 
Now, there was no restriction as regards the 
communities affected by section 4; Hindus 
and Buddhists were not excluded. This Act 
was passed in 1865, and in 1870 the Married 
Women's Property Act was passed in Eng- 
land (33 and 34 Vict., Chapter 93), and it 
was deemed advisable to enact some provi- 
sions of that Act in India which was done by 
Act IIL of 1874. The Legislature then pro- 
ceeded on the view that, as the Hindus atc 

had their own marriage law and their own 
succession law, it was undesirable to interfere 
with them and that the new provisions to be 
enacted need be made applicable only to those 
whose law of succession was governed by the 
Indian Succession Act, Accordingly, it was 
provided by the last clause in section 2 that 


the 4th section of the Indian Succession Act 
shall not apply, and shall be deemed never 
to have applied, to.any marriage one or both 
parties to which professed at the time of 
marriage any of those religions. The Sikh 
and Jaina religions were added as a doubt was 
entertained whether the Sikhs were Hindus 
and the Jainis were Buddhists,jas was thought 
at the time when the Indian Succession Act 
was passed. Now, it will be noticed that 
all the sections except section 6 referred to 
laws which were peculiar to English mar- 
riage. Section 4 of Act III of 1874, which 
was section 1 of the English Act of 1870, was 
intended to get rid of the right of the hus- 
band acquired by marriage under English 
Law. to strip his wife of her wages and 
earnings. Section 5 also, which is the first 
paragraph of section 10 of the English Mar- 
ried Women’s Property Act, had refer- 
ence to the peculiar Marriage Law of Hng- 
land. Under that law as it then stood, ifa 
wife effected a policy of insurance on her 
own life or on her husband’s lite otherwise 
thau by separate property and died in her hus- 
band’s life-time, the husband in the capacity 
of ber administrator became the absolute 
owner of the property. Ifa married woman 
had already separate property and if she 
chose to make any arrangement by means 
of that separate property, in any suit that 
may be instituted by her to enforce it, the 
husband must be a party, might raise any. 
questions he liked and could rip up a good 
deal of domestic life to decide the question 
whetber she had private property. The sea- 
tion avoided any such question as to what 
ig separate property and laid down a rule 
that, if the wife contracts with an insur- 
ance office and provides the money by which 
the insurance is effected, the insurance office 
shall ask no question as to whether the pro- 
perty in question was her separte property or 
not. Bat the insurance office should be liable 
to the wife and to the wife alone. Section 7 
of the Act referred to legal proceedings by 
and against a married woman. Italso was 
intended to place beyond doubt the difficulties 
which arose on account of the English Mar- 
riage Law. So, too, sections 8 and 9. Now, 
all thvse sections, with the exception of 
section 9, which were taken from the Married 
Women’s Property Act of 1870, had reference 
to the disabilities, of married woman under 
the English Law. Section 9 was intended to 
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get rid of the husband’s liability and was 
consequential on the removal of the wife's 
liabilities and deprivation of his rights by 
marriage. These sections had no reference 
whatever to the dieabilities of married women 
under the Hindu Law, and, therefore, sec- 
tion 2 distinctly declared that these provi- 
sions shall not apply to any married woman 
who professed the Hindu or any other of the 
religions referred to therein. 


Now, section 6 stands on a different foot- 
ing. lt had nothing to do with any marriage 
law, but dealt with the question of contract 
or of trust. Shortly before this Act ILI of 
1874 was passed, the Legislature had passed 
the Indian Oontract Act, by which it is enacted, 
following the English Law, that the parties to 
a contract alone shall be entitled, save in 
exceptional cases, to enforce the contract, A 
third party to a contract to whom the Insu- 
rance Office may have promised the money 
due under a policy of Life Insurance, can- 
not, therefore, enforce it. But it was deem- 
ed desirable for obvious reasons that there 
should be an exception in favour of wife and 
children, and that part of section 10 of the 
English Women’s Property Act which refers 
to this matter was enacted as section 6 of 
Act 111 of 1874. It will be noticed that 
section 10 of the English Act was split into 
two separate sections, sections 5 and 6 in 
Act III of 1874 consistent with the intention 
to make section 6 generally applicable and 
section 5 inapplicable to Hindus. The reason 
is clear. The rule that debarred the wife 
from enforcing the provision in the contract 
between the husband and the Insurance 
Office in her favour isnot a rule that de- 
pended upon any marriage law. Unlike the 

-other sections of the Act, it dealt with a ques- 
tion which had reference not only to the 
Christians but also to the Hindus and 
Muhammadans, The section did not inter- 
fere with the Hindu or Muhammadan Mar- 
riage Laws and did not contravene the general 
policy disclosed by the other provisions not 
to interfere with such laws. 


I am not at all sure that the Legislature in 
enacting the Contract Act did not depart 
from the Hindu Law, under which it is. not 
at all clear that the wife and children were 
not entitled to claim the insurance money. 
I can, therefore, easily perceive the distinc- 
tion between section 6 which relates to mar- 


ried men and the other sections of the Code 
which refer to the disabilities of married 
women under the Hnglish Law and changes 
consequent thereon. For these reasons, I 
think the Legislature advisedly exempted 
only married women from the provisions of 
the Act. 

I am also of opinion that the premiams 
paid by the deceased Venkataratnam were 
his own self-acquired property. The Judge 
states that Venkataratnam “received a house 
from his brothers as his share of the family 
property and that in due course he sold it,” 
that it is, therefore, for the defence to show 
that he did not use this property and the sale- 
proceeds and that otherwise the presumption 
is that all property in the hands of Venkata- 
ratnam was family property. But it was 
apparently not brought to the notice of the 
Judge that the insurance policy was taken 
out in 1888 and that the sale of the house 
was only in the year 1904. The presumption, 
therefore, raised by the Judge doesnot apply. 
Prima facie, what is paid as premium isa 
man’s own property. I am accordingly of 
opinion that the plaintiff has not succeeded in 
proving that this is joint family property. 

It has also been further argued before us 
that, even if the Act does not apply, tha Ist 
defendant and the others named in the policy 
must be treated as beneficiaries for whose 
benefit the policy was taken out by the 
deceased Venkataratnam. According to 
English Law, if a man purchase real property 
or an annuity, stock or other chattel interest 
or take a bond in the name of a stranger, 
the equitable ownership results to the 
person who advanced the purchase-money. 
Bat an exception has always been recognised 
to this doctrine; that is, that if the person 
from whom the consideration moved stands 
in loco parentis to the person in whose name 
the purchase is made, then gift or advance- 
ment is presumed. This ig what is stated by 
Lord Romilly in Garrick v. Taylor (2), which 
was confirmed in appeal: “If a purchase be 
made by one in the name of another, the pre- 
sumption is that the latter is a trustee for the 
person who pays the money, unless the par- 
ties stand in the relation of parent and 
child.” 

The same principle has been applied to 


(2) (1860) 29 Beav. 79 at p. 88; 30 L. J. Ch, 211; 
7 Jur. (x. S.) 116; 3 D. T. 460; 9 W. R. 181; 54 Rng, 
Rep. 556; 101 R. R. 463, 
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polices of life insurance in Pfleger v. Browne 
(3), which was a case where an insurance 
office issued a policy on Pfleger’s life the pre- 
miums of which were paid by Pfleger 
but the amount was payable to Browne, 
It was held that the onus of proof, when 
the benefit of it;was claimed by Browne, 
lay on the latter even though the policy stood 
in his name. 

The exception in favour of the children 
was recognised in Inre Richardson; Weston v. 
Richardson (A). In that case, the question 
was whether the policy of life insurance 
effected by a man on his own life but in his 
danghter’s name was for his benefit or for 
that of his daughter. He retained the 
policy in his own possession and he paid all 
the premiums himself from time to time ex- 
cept the last which, on account of his want 
of money, his son paid. Kay, J., held that 
“the legal right to call upon the office to 
pay the sum assured was clearly in the 
daughter, and not in the executor, the con- 
tract on the insurance company having been 
to pay her. That she was adaughter was 
sufficient to raise the presumption that there 
had been an advancement to her.” He 
further held that the mere retention by the 
father of the policy in his own hands did not 
show that the beneficial interest was not in- 
tended to pass to her. 

On the other hand, the decision of the 
case In re Policy No. 6,402 of the 
Scottish Equitable Life Assurance Society 
(5), in which many of these cases are 
referred and principles explained, is an 
instance where the Oourt refused to draw 
such presumption, though the policy was 
taken on a man’s life “for the behoof of” 
a lady who was his deceased wife's sister and 
with whom he had gone through the cere- 
mony of marriage. The question, therefore, 
is whether the relationship of the parties is 
such we should pyesume a gift or an advance- 
ment in favour of the person in whose name 
the policy stands. 
the Indian Trusts Act states that where pro- 
perty is transferred to A. for a consideration 
paid or provided by B., the property is pre- 
sumed to belong to A. unless itappears that 


(8) (1860) 28 Beav, 891; 54 Eng. Rep. 416; 126 R. 
R. 187. 
(4) (1888) 47 L. T. 614. 


(5) (1902) 1 Ch. 282; 71 L. J. Ch. 180; 85 L, T. 720; 
50 W. R. 327; 18 T. L. R. 210. 


In India, section 82 of, 


B. did -not intend to pay or provide such 
consideration for the benefit of A. In the 
Madras Presidency, at any rate, there is an 
increasing disposition to make provision for 
the benefit of a pergon’s wife, children, inclnd- 
ing daughters, as against-his joint family, to 
whom his property would survive at his death 
or as against the male heirs. Accordingly; 
Turner, ©. J., and Muthusami Aaiyar, J., 
decided that where notes were purchased 
in the name of a wife out of funds belong- 
ing to the husband, “the presumption is 
that he intended that the notes trans- 
ferred to his wife should become her pro- 
perty.” Narayana v. Krishna (6). This 
view has been accepted in Madras in the 
case of Hindu females. I have very little 
doubt that, when persons in the position of 
Venkataratnam take the policy in the name 
of either the wife or daughters, they 
intend it for their benefit and they must 
be deemed to be the beneficiaries under the 
policy, 


Various insurance offices in Southern India 
issue policies under which the moneys are 
to be paid to the daughters on their marri- 
age. The consideration in such cases is not 
only the health ete., of the person who pays 
the premiums but also considerations affecte 
ing the daughter. I have no doubt that 
all these persons who have been effecting 
these insurance policies always treatéd the 
policy money as the property of the daughter 
payable to her ata certain fixed period. Itis 
not open to the father or husband to revoke 
that disposition without the consent of either 
the wife or the daughter. I would accordingly 
hold that in this case there was a gift or 
advancement in favour of tha daughter and 
that the plaintiff is not entitled, therefore, 
to claim the share due to her. 

Asa beneficiary, thers is no doubt that 
the defendant would be entitled to bring a 
suit against the insurance company for the 
recovery of the amount. No doubt, in Eng- 
land it has been held that if she is not the 
beneficiary and the amount is only payable 
to the daughter on the father’s death, then 
the daughter is not entitled to sue. It is 
probable that in India this question may re- 
quire further consideration on account of the 
ruling of the Privy Council in Nawab Khwaja 


(6) 8 M. 214. 
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Muhammad Khanv. Nawab Hosaini Begam (7). 
The facts inthis caseshow this was a settlement 
similarto the one in that case. Butit is un- 
necessary to consider this question further in 
this case as the daughter is not the claimant. 
In Oriental Government Security Life Assurance 
Oo. Lid., v. Vantedu Ammiraju (1), the con- 
. clusions are, no doubt, opposed to mine in 
this case but there the question was rot 
considered. It was assumed thatthe Married 
Women's Property Act in its entirety did 
not apply to Hindus, Therethe Counsel for 
the insurance office conceded in appeal the 
rights of the plaintiffs to recover the money. 
The question of advancement or gift or trust 
was not raised in that case. - 

I doubt, therefore, whether that is authori- 
ty to be followed. But as the question is 
of general importance itis desirable that it 
should be decided by a Full Bench. We ac- 
cordingly refer tothe Full Bench the ques- 
tions involved for decision:— 

(1) Whether Act IIL of 1874 applies to 
Hindu married males or not? 

(2) Whether in cases similar to the one 
before us, the daughter is not entitled to 
enforce her claim against the insurance 
office or a creditor? 


Savasiva Atyar, J.—{f agree with my 
Jearned brother in the finding of fact that the 
deceased paid his premia out of his self-acquir- 
ed moneys, aud it is unnecessary to repeat 
the reasons given by him for arriving at that 
conclusion. The further question arising in 
the case and which we have resolved to ‘refer 
for the opinion of a Full Bench is of great 
importance That question is whether, 
when a Hindu male has insured kis life with 
a company by an agreement under which the 
insurance company undertook to pay the 
insurance money on (the death of the insured 
to his wife and children, the said wife and 
children, or at least the children, are entitled 
to that money or whether such money 
is part of the estate of the deceased 
to which his male children who are his heirs 
are alone entitled. This question has been 
answered in favour of the second alternative 
in the case reported as Oriental Government 
Security Infe Assurance Oo. Lid., v. Vantedu 


(7) 7 Ind. Cas, 237; 32 A. 410; 14 C. W. N. 865; 7 
A. L. J. 871; (1910) M. W. N. 313; 8 M. L.T. 147; 12 
C. L. J. 206; 12 Bom. L. R. 638; 20 M. L. J. 614; 871. 
A. 152, 
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Ammiraju (1). As at present advised and 
with the greatest respect, I feel grave doubts 
as to whether that decision does not require 
re-consideration. The question involved 
might be considered under four heads :—~ 

(a) Whether under the Contract Act, 
the wife and children can enforce 
a promise made by the Insurance 
Company as if the wife and children 
were promisees under the Contract 
Act? 
Whether the wife and children can 
take advantage of section 6 of the 
Married Women’s Property Act III 
of 1874 and claim that a trust for 
their benefit was created when the 
policy of insurance was effected P 
Whether even if the Contract Act 
and the Married Women’s Property 
Act did not apply, the wife and 
children could sue under the com- 
mon law prevailing in India as near 
relations of the insured intended to 
be benefited by the insured? 
Whether under the Trusts Act, the 
wife and children became the 
cestut que trustent and the company 
became trustees and thus the trust 
could be enforced by the wife and 
children? 

As regards the first point it was held in 
Venkata Ohinnaya Rau v. Venkataramaya 
(8), thut a third person who was not 
a party to a contract could sue the pro- 
misor though -the consideration proceed- 
ed from the third  person’s step-mother 
and not from the third person him- 
self. Innes, J., held that the consideration 
moved indirectly from the third person and 
hence the third person himself became a 
promises under the Contract Act. He relied 
upon the old case of Dutton v. Poole (9) 
decided in 1863. Kindersly, J., held that 
under section 2 (d) of the Contract Act, the 
consideration need not flow from the promisee 
and hence even a third person could sue 
as promisee though no consideration flowed 
from him. Dutton v. Poole (9) went upon 
the ground that, having regard to the near 
relationship between the plaintiff and the 
party from whom the consideration moved, 
the plaintiff might be considered to bea 


party to the consideration and that was also 
(8) 4 M. 187. 
(9) (1868) 2 Lev. 210, 


(b) 


(c) 


(a) 
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the ground on which Innes. J., based his 
decision. According to the argument of 
Kindersly, J., near relationship between the 
brother and the person from whom the con- 
sideration moved was not important under the 
Contract Act. This case of Venkata Chinnaya 
Rau v. Venkutaramaya (8), seems to bave 
been approved of in Samuel v. Ananthanatha 
(10). If Venkata Ohinnaya Rau v. Venkata- 
ramaya (8), decided in 1881, is good law, 
then the wife and children of the insured 
are entitled to sue as if they were 
parties to the contract itself between the 
insured and the insurance Company. -Bub 
Pollock and Mulla point ont (see their notes 
t> section 2 page 17) that in the two cases of 
Venkata Chinncya Rau v. Venkataramaya 
(8) and Samuel v. Ananthanatha (10), clauses 
(a), (b) and (c) of section 2 of the Contract 
Act have been overlooked and clause (d) 
alone has been considered. Though under 
clause (d), the consideration may move from 
the promisee or any other person, under clauses 
(a), (b) and (c) no man could be called a pro- 
migea aud no man could, therefore, become en- 
titled to bring a suit as promises unless he has 
accepted the proposal of the promisor and thus 
comes under the definition of promisee in 
section 2 (c). Here the wife and childen 
were nob asked by the promisor whether 
they assented to the proposal to benefit them 
and they did not accept any such proposal and 
hence cannot come under the Contract Act 
definition of promisee. So also in Venkata 
Ohinnaya Rau v. Venkateramaya (8), the 
peneficiary under the agreement was nota 
party to the agreement as he bad not accepted 
any proposal and hence cannot be called a 
“‘promisee” under the Contract Act. How- 
ever I am willing to follow Venkata Ohinnaya 
Ruu v. Venkataramaya (5), as it was decided 
so far back as 1881 and its authority has 
not been expressly overruled, though if I 
were to construe the sections of the Oontract 
Act itself, I am inclined to agree with the 
criticisms of Pollock and Mulla. 

The next branch of the question relates to 
section 6 of the Married Women’s Property 
Act. In the Oriental Government Security 
Life Assurance Oo. Lid. v. Vantedu Ammiraju 
(1), it was held that no person following 
the Hindu Law can take advantage of that 
section because section 2 paragraph 2 pro- 
vided that that Act should not apply to any 

(10) 6 M. 351. 


married woman who or whose husband at 
the time of her marriage professed the Hindu 
religion, It seems to me there are three 
answers tothe argument based on section 2. 
In the first place, section 6 speaks of a policy 
of insurance effected by any married man and 
hence the words in section 2 which exclude 
the applicability of the Act to a Hindu 
marriage woman caunot have any bearing 
upon the provisions of section 6 which 
relate to a policy of insurance effected 
by any married man and not by any 
married woman whether Hindu or otherwise. 
In the second place, even if section 2 will 
exclude a married Hindu woman from the 
benefit of a policy effected by her husband, 
his children cannot come under the phrase 
‘married women’ in section 2 and if the 
insurance was in favour of the children also, 
section 6 must apply because section 6 says 
that the insurance shall be deemed tə be a 
trust for the benefit of his wife and children 
or any of them according to the interests 
so expressed. Because the wife cannot 
take, 1 do not see why the children should 
not take. In the third place, the title of 
the Act IIL of 1874 says that it is an Act, - 
not only “to explain and amend the law relat- 
ing to certain married woman” but alao an Act 
“for other purposes,” referring evidently to 
the beneficient insurance provision laid down 
in section 6. The preamble says that it is 
expedient to make provision for insurance 
on lives by persons married before or after 
that date. It does not say that the provision 
is restricted to insurances on lives of other 
than those of the Hindu, Muhammadan, 
Buddhist, Sikh or Jain religions. Though 
the Act is called the Married: Women’s Pro- 
perty Act, this question of insurance was also 
considered as an important matter falling to be 
dealt with by the Act and the provisions 
under section 6 have nothing to do with 'the 
religion of the parties bat are beneficient pro- 
visions, the reasons for enacting which are ap- 
plicable whether the husband who insures his 
life belongs to one religion or to another. Itis 
clear from the history of the legislation that 
that provision, as Mr. Hobhouse says, was 
necessitated by the old doctrine of the 
English Courts that a husband as such had 
no insurable interest in his wife's life and 
similar doctrines. It was also necessitated 
by the view of English Courts, that such 2 
policy, even when allowed by statutes overrid- 
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ing the common law, would only be in the 
nature of a voluntary settlement and hence 
would be liable to the dangers to which such 
settlements are exposed. It is well known 
that the Legislature wanted to encourage 
those life insurance policies which make pro- 
visions for wife and children and not to subject 
Buch policies to the dangers to which they 
were subjected under the English decisions, 
Judges of English Court being too much 
bound down by technicalities and precedents. 
In introducing the Bill (See extra supplement 
of 2nd August 1873 of the Gazette of India), 
Mr. Hobhouse said: “Some gentlemen con- 
nected with insurance offices in this country 
applied to the Government a short time ago 
stating that those provisions” z.e., the provi- 
sions of the English statute which overruled 
the English decisions, ‘‘were found exceeding- 
ly beneficial and they did not see why they 
should not be applied to India. We now 
propose, therefore, to introduce an Act which 
should embody for India the same provisions 
_as those which had been thought fit for the 
people of England.” It will be found from 
this, quotation that the religion of the parties 
had nothing to do with the introduc- 
tión of these provisions in the Act, just as the 
“people of England” were sought to be 
benefited by the English Act, and protected 
against the Hnglish decision, so the people 
` of India were sought to be protected by the in- 
troduction of this section 6 in the Married 
Women’s Property Act. Mr. Hobhouse 
in another speech said (see extra supple- 
ment dated 6th September 1873, page 12 
of the Gazette of India): — “We must remem- 
ber that a wife’s sontributions to the 
family wealth did not usually consist in 
payment of money. She may bring to her 
husband no money at all and yet may be a 
very treasare to him even if measured by a 
mere pecuniary standard. If the wife kept 
the household together, brought up the 
children, governed his servants, conducted 
‘all his petty dealings with tradesmen, and 
performed other similar domestic duties, the 
husband might be a far richer man for her 
services, although he might provide all 
the actual money that comes into the: family. 
Then, if he chose that his wife should take 
every year so much out of the common 
stook, or out of his stock, and spend it in an 
insurance for herself or her children, why 
should she not do so? If the husband choge 


that that should be done with his property 
from time to time, Mr. Hobhouge did not 
see it was a matter for legal question, or that 
there should be avy legal difficulty placed in 
the way of the wife’s enforcing the contracts. 
It might be the most prudent, the most 
wise, and the most beneficial arrangement 
for the whole family, the very best mode 
of making a provision for them, and it also 
might be, and often was, a matter of absolute 
justice as between husband and wife which he 
or bis creditors ought not to dispute at any 
future time. Mr. Hobhouse, therefore, 
thought that we ought not to import nice 
legal questions into such transactions; the 
broad intelligible mode of treating them 
was that, if the wife contracted inde- 
pendently with the Insurance Office, and 
paid the money, the Insurance Office should 
ask no questions, but should be liable to tha 
wife and to the wife alone. 

“Section 6 provided that:—“A policy of 
insuranes effected by any married man on 
his own life, and expressed on the face of it 
to be for the benefit of his wife, or of his wife 
and children or any of them, shall enure and 
be deemed to be a trast for the benefit of 


‘his wife or of his wife and children, or any 


of them, according to the interests so ex- 
pressed, and shall not, so long as any object 
of the trust remains, be subject to the 


` control of the husband, or to his creditors, 


or form part of the estate.” 

“Mr. Hobhouse could not say that he 
attached a great deal of importance to that 
section. In the first place, such transactions 
were not very often effected, becanse people 
did not like putting their property beyond 
their control. In the second place, the thing 
could be done as the law now stood. The effect 
of the section would be to place such an arrange- 
ment on a safer basis. 

“At present, it would be in the nature of 
what lawyers call a ‘voluntary settlement’ 
and without leading the Council into techni- 
calities relating to voluntary settlements, he 
would only state that in contests with the 
creditors of the aettlor, those settlements 
stood on a less favourable footing than 
settlements made for valuable consideration, 
We propose to follow the example of the 
English Legislature in enacting that settle. 
ments effected in this particular way should 
be good as against creditors, but at the end 
of the seotion, there was an express réser- 
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vation of the rights of creditors in the case of 
fraud. He did not attach much importance 
to that; for fraud would vitiate any trans- 
action whether it was expressly so provided 
or not. And he did not believe in those 
fore-sighted, long-headed arrangements for 
the purpose of defrauding creditors, and in 
practice, had never known a single instance 
in which people deliberately plotted before- 
hand to defraud tueir creditors in this kind 
of way. At the same time, those who 
opposed alterations of the Jaw of property in 
the case of husband and wife, always insisted 
on the possibility of frauds being facilitated 
thereby and we followed the English statute 
in putting on the face of our billa warning 
that such things could not be done more 
ily than now. 
init quoted thus at length in order to 
show that the religion of the insured had 
nothing to do with the introduction of the 
beneficent provision contained in section 6 
of the Act. It seems to me, therefore, taat 
section 6 of the Married Women’s Property 
Act does apply to a policy of insurance 
effected by a Hinda married man on his own 
life and expressed on the face of it to be 
for the benefit of his wife or of his wife 
and children or any of them and that section 
9 does not prevent the application of the 
provisions of section 6 to any such policy. 
Having regard, however, to the case of the 
Oriental Government Security Life Assurance 
Oo. Lid., v. Vantedu Ammiraju (1). Ido 


not wish to treat this as my final considered | 


opinion till I have heard further arguments 


ou this point. 

Then the third branch of this question 
concerns the argument that under the 
common law of India, a person who is the 
near relation of the party from whom the 
consideration has proceeded is entitled to 
sue the promisor, though he may not come 
within the strict definition of a promisee 
under the Contract Act. I think this is a 
very tenable position having regard to 
Dutton v Foole (9). The ratto decidend? of 
that case appears to me as valid, and though 
that case is usually treated as overruled 
by Tweddle v. Atkinson (11), that fact 
(namely, that the later English case has 
overruled the earlier English case) need 


18.48. 393; 8 Jur. 
11) (1861) 30 L. J. Q. B. 265; 1 B. f 
a D 332; 4 L. T. 468; 9 W. R. 781. 


not prevent Indian Courts from adopting 
and following the overruled case if it lays 
down that rule of law which appeals to the 
Indian Courts as the more equitable rule. 
“Consideration” in the Indian law under the 
Contract Act need not be given the restricted 
meaning given by later English decisions 
and, as Shepherd, J., points out in his notes 
to sections 2 and 25 of the Contract Act, 
the word “‘consideration” in Indian Law 
comes nearer to the notion of “QOausa” as 
understood in the Roman law. A motive 
based on near relationship or upon the 
moral obligation to provide for dependant 
relations must surely be treated as a very 
lawful consideration indirectly proceeding 
from the relative so as to enable such 
relation to bring a suit against the promisor 
though, if the person intended to be benefited 
was not such a dependant relative, the law 
might hesitate to allow that stranger to sue 
upon the promise made for his benefit. The 
cases of Ohinnaya Rau v. Ramaya (8) and 
Samuel Pillai v. Ananthanatha Pillai (10), | 
already referred to, might be treated as 
authorities on this basis, though the observas 
tions thereinin respect of the two provisions 
of the Contract Act may be of doubtful 
validity. The Privy Council case of Nawab 
Khwaja Muhammad Khan v. Nawab Husaini 
Begam (7) seems to me to lend very 
great support to the above conclusion. 
Their Lordships say: “First it is con- 
tended, on the authority of Tweddle v. 
Atisinson (11), that as the plaintiff was no 
party to the agreement, she cannot take 
advantage of its provisions. With reference 
to this, it is enough to say that the case 
relied upon was au action of assumpsit, and 
that the rule of (English) Common law on 
the basis of which it was dismissed is not 
in their Lordships’ opinion applicable to the 
facts and circumstances of the present case 
ereer da their Lordships’ judgment, 
although no party to the document, she is 
clearly eutitled to proceed iu equity bo 
enforce her claim. Their Lordships desire 
to observe that in India and among com- 
munities circumstanced as the Muhammadans, 
among whom marriages are contracted for 
minors by parents and guardians, it might 
occasion serious injustice if the Common 
Law .doctrine was applied to agreements or 
arrangements entered into in connection 
with such contracts.” On analogous princi - 
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ples, it seems to me that cases decided under 
the English law about consideration having 
to flow from the promisee or about persons 
having insurable interests only in the lives 
of particular persons and all such techni- 
calities of English law should not be applied 
in India so as to defeat plain equities 
favouring thé wife and children of an 
insured person. 

The fourth branch of the argument is based 
on the doctrine of trusts, Ihave gone 
through sections 3to 11 of the Trusts Act 
with some care, and I am unable to see any 
difficulty in holding that a married man, who 
ingures his life for the benefit of his wife 
and children in a company which promises 
to pay the insurance money at his death to 
the said wife and children creates a “trust,” 
that he becomes the author of the trust, 
that the company becomes the trustee, and 
that the wife and children are beneficiaries. 
Itseems to me that the cases of Shuppu 
Ammal v. Subramaniam (12), Arumuga Goune 
dan v. Ohinnammal (13), Rukmabai v. Govind 
(14) and Protap Narain Mukerjes v. Sarat 
Kumari Debi (15) have been decided on 
analogous principles. As Sundara Aiyar, J., 
points out in Kosuri Rujagopala Raju v. 
Datta Radhaya (16), marriage settlements 
are included in trusts, and Pollock points 
out as follows:—‘‘Closely connected with 
the cases covered by the doctrine of 
trusts, buat extending beyond them, we 
have the rules of equity by which special 
favour is éxtended to provisions made 
by parents for their children.” A policy 
of insurance effected by the father of 
a family for his children should, therefore, be 
looked upon with great favour by Courts of 
Equity and I see no reason why the children 
should not directly claim rights against the 
promisor or trustee who has undertaken to 
act for their benet. For all the above four 
reasons, I concur in referring the question 

‘for the decision of a Fall Bench. 

Mr. V. Ramadass, for the Appellant. 

Mr. T. Ramachendr1 Rao, for the Re- 
spondent, | 

(12) 4 Ind. Cas. 1088; 33 M. 238;8 M. L. T. 249; 
19 M. L. J. 789. 

(18) 12 Ind. Cas. 185; 10 M. L. T, 214; 21 M. L, J. 
918; (1911) 2 M. W. N. 524. 

(14) 6 Bom. L. R, 421. 

(15) 6 C. W. N. 886. 


(16) 13 Ind. Cas. 205; 22 M. L. J. 169; 11 M. L. T. 
14; (1912) M. W. N. 39. 


OPINIONS OF THE FULL BENCH. 


Wars, C. J.—The first question which 
has been referred to us is whether the 
Married Women’s Property Act, 1874 (Aot 
IIL of 1874) applies to Hindu males. 

1 feel a diffculty in answering this ques- 
tion in the form in which it has been framed, 
A general answer might possibly cover a 
case not contemplated in the order of refer- 
ence, and not argued before us. The argu- 
ment before us was confined to the question 
whether, where a Hindu male effected a 
policy of insurance on his own life, which 
expressed on the face of it that it was for the 
benefit of his wife, or his wife and children 
or any of them, section 6 of the Act applied. 
This is the question I propose to deal with. 

Under section 2 of the Act, nothing in the 
Act applies to a married woman, who at the 
time of her marriage professed the Hindu 
religion or whose husband at the time of the 
marriage professed the Hindu religion. 

I am of opinion that sections 4, 5, 7 and 8 
do not apply where either of the spouses 
professed the Hindu religion at the time of 
the marriage. These sections contain the 
words “married women” and, therefore, sec- 

_tion 2 applies to them in terms. They are 

intended to confer rights on a married 
woman which, under the law of England, she 
did not possess, and to remove disabilities 
imposed on her by the law of Bngland. 
These enactments, if not in conflict with, 
are entirely foreign to Hindu law. The 
words “married women” do not occur in 
section 9, but the subject-matter of the sec- 
tion is foreign to Hindu law, and, in my 
opinion this section also does not apply 
where either of the spouses was, at the 
time of the marriage, a Hindu 

Then as to section 6, the words “married 
‘women’ do not occur inthe section. The 
section, no doubt, is in the interest of the wife 
and children but its primary object is to 
enable a man to make provision for his wife 
and children by insuring his life for their 
benefit, without executing a separate deed of 
trust. The section enables a Hindu male to 
do something which, but for the section, he 
would not be able todo. The result may be 
that Hindu woman derives a benefit, buat I 
do not feel bound to hold that sheis shut 
out from this benefit by reason of the general 
enactment that the Act shall not apply to 
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Hindu women. As Sankaran Nair, J., points 
out in the order of reference, section 10 of 
the English Act of 1874 was split into two 
sections in the Indian Act, sections 5 and 6, 
which is consistent with an intention to make 
section 6 applicable and section 5 inapplic- 
able to Hindus. : 

Section 2 only excludes the operation of 
the Act as regards the married women. 
There is no exclusion as regards children. 
lf a Hindu male can take the benefit of the 
section for the purpose of providing for his 
ebildren but is precluded from taking the 
benefit of the section in order to make pro- 
vision for his wife, a curious andmaly arises, 
and a state of things is brought about which 
. can scarcely have been intended by the Legis- 
lature. 


This suggested anomaly was met by the 
contention that a similar anomaly arose ander 
the language of section 6 itself, since the 
words ‘or any of them” only apply to 
-.ghildren, and that a policy for the benefit 
of one or more children to the exclusion of 
the wife, did not come within the terms of 
the section, The words of the Indian Act 


are the same as those of section 10 of the 


English Act of 1874 (except that the English 
Act says “be deemed to bea trust for the 
benefit of his wife and of his children or any 
of them” whilst the Indian Act says “be 
deemed to be a trust for the benefit of his 
wife, or of his wife and children, or any of 
them).” 


These worde may be ambiguous, but, in 
section 11 of the English Act of 1882, we 
have the words “for the benefit of his wife 
or of his children, or of his wife and children, 
or any of them.” This makes the matter 
quite clear, and, in my opinion, this is the 
sense in which we should construe the words 
in section 6 of the Indian Act of 1874, 
This seems to dispose of the argument that 
the section itself creates an anomalous dis- 
tinction between wife and children. 


There are three possible views, as it seems 
to me:— 
(1) That the section does not apply toa 


policy of insurance, effected by a Hindu 
male. 


(2) That it applies to a policy effected by 
a’ Hindu male for the benefit of his children, 


but not to a policy effected for the benefit of 
his wife. 

(3) That it applies to a policy effected for 
the benefit of his wife or of his children, or 
of his wife and children, or any of them. 

In my opinion the third view is the right 
one. Section 6 dispenses with the necessity 
for a separate deed of trust It does not 
affect the law of contract or the law of 
trusts as regards the persons entitled to 
enforce the contract under the policy. When 
by virtue of the section a trust is created, 
the person entitled to enforce the rights of 
the beneficiary is the trustee, if a trustee has 
been appointed, and if no special trustee has 
been appointed the official trustee to whom 
the money is payable under the 2nd para» 
graph of the section. 

Limiting my auswer to the first question, 
the question whether section 6of the Act 
applies, I would answer it in the affir- 
mative. à 

The second question is:—" Whether in cases 
similar to the one before us, the daughter is 
not entitled to enforce her claim against the 
insurance officer or a creditor.” The first 
point to be considered is, assuming section 6 
(in accordance with the view I have already 


. expressed) would apply if the facts brought 


the case within the- section, whether this 
particular policy enures asa trust for the 
wife and children, or forms part of the 
estate of the assured. ; 

In the case before us, the insurance com- 
pany contracted to pay not the parties for 
whose benefit the policy purports to have 
been taken out; but the executors, adminis- 
trators or assigns of the assured, whereas in 
Oriental Government Security Life Assurance Co. 
Ltd., v. Vantedu Ammiraju (1) and in 
the Maybrick case Oleaver v.-Mutual Reserve 
Fund Info Association (17), the company 
contracted to pay the parties for whose 
benefit the policy purported to be taken out. 
In the Maybrick case, the contract was to pay 
to the beneficiary. 

In Oriental Government Security Life 
Assurance Co, Ltd., v. Vantedu Ammiraju (1), 
the contract was to pay to the trustees who 
might be appointed under the Married 
Women’s Property Act and, failing trustees, 
to the beneficiaries. There is nothing on the 


(17) (1892) 1 Q. B. 247; 61 L, J. Q. B. 128; 66 L. T, 
220; 40 W. R. 230; 56 J. P. 180; 
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face of the policy in the present case to 
indicate that it was for the benefit of his wife 
and children except the words “for the 
benefit of his wife and children,” which are 
written in, in ink, in the printed form. 
There is no evidence as to how, or when these 
words came to be written. For all we know, 
they have been written in by the assured 
after the policy had been taken. out. I will 
assume, however, that the words “for the 
benefit of his wife and children” were part 
of the policy when the contract was made. 
How would the matter stand then? I do not 
think there would be a trust if the section 
did not apply. The legal interest in the 
policy money could not be said to vest in the 
executors in trust for the wife and children 
orin the company in trust for the wife and 
children, because the trust, if any, would, in 
my opinion, be by reason of tbe operation of 
the section, and under the section itself if no 
trustee is appointed, the legal interest vests 
in the Public Trustee. Further, so far as 
the company are converned, they are under 
contractual obligation to pay the executors. 


If the policy had been in the same terms as 
the policy in Oriental Government Security Life 
Assurance Co. Lid., v. Vantedu Ammiraju 


(1), and the company had contracted to pay ` 


the parties for whose benefit the policy was 
taken out (and this is the assumption on 
which the order of reference was made), I 
think there would have been a trust under 
the section, but the person entitled to enforce 
the claim as against the company would have 
been, not the daughter, the beneficiary, but, 
if no trustee had been appointed, the party 
in whom, under the section, the legal interest 
vests, viz., the Public Trustee. 


As regards the case of Oriental Government 
Security Life Assurance Oo. Lid., v. Vantedu 
Ammiraju (1), the question whether a male 
Hindu could take the benefit of section 6 of 
the.Married Women’s Property Act does not 
appear to have been argued. All that the 
learned Judges say upon the point is: “We 
may point out that the Married Women’s 
Property Act is not applicable to Hindus.” 
With all respect to the learned Judges, I 
cannot accept this proposition in its entirety. 
For the reasons I have stated, I think a male 
Hindu can take the benefit of section 6. 

Ifthe view taken by the learned Judges 
as to the Married Women’s Property Act was 


right, I should agree with their conclusion in 
that case that no cause of action arose to the 
beneficiaries and that the policy moneys form- 


. ed part of the estate of the assured, notwith- 


standing that under the contract the money 
was payable to the beneficiaries in default of 
trustees. In the Maybrick case, on the facts, 
the trust created by the Act ceased to exist. 
The policy moneys, therefore, formed part 
of the estate of the assured and were payable 
to his executors. In the case of Oriental 
Government Security Infe Assurance Oo. Lid., 
v. Vaniedu Ammiraju (1), in the view taken 
by the Judges with regard to the 
Married Women’s Property Act, section 6 did 
not apply, and no trust, in my opinion, was 
created apart from the Act. The 
moneys, therefore, as it seems to me, were 
payable to the executors, since the wife was 
no party to the contract with the company. 
The decision of the Privy Council in Nawab 
Khwaja Muhammad Khan v. Nawab Busaing 
Begam(7), bas been relied upon as an authority 
in support of the contention that the daugh- 
ter in the present case can enforce the con- 
tract, but in the Privy Oonncil case the facts 
were of a special character, and the agree- 
ment on which the plaintiff was held entitled 
to sue, though not a party thereto, gave her 
a charge on immoveable property. Ido not 
think the ' present case, on the facts, comes 
within the principle of the decision in 
Nawab Khwaja Muhammad Khan v. Nawab 
Husaini Begam (7). 

There is, no doubt, a special class of cases 
of which Weston v. Richardson (4) isan 
example. If a man insures his own life in 
his daughter's name, this may amount to 
a complete giftto the daughter so as to 
entitle her on her father’s death to sue for 


. the policy moneys. But the daughter can sue 


in this class of cases because the fact that 
she is a daughter raises the presumption that 
there was an advancement to her by way of 
gift. : 

In the case before us, it seems to me that any 
presumption that an advancement to a 
daughter is intended is rebutted by the words 
“for the benefit of his wife and children”. I do 
not think we can hold that although there is 
no gift to the wife under the doctrine of 
“advancement,” there is a gift to such of the 
children as may be daughters. 

My answer to the second question, 
therefore, is that the daughter is not entitled 
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to enforce her claim as against the insurance 
office, or as against a creditor. 

Sangaran Nara, J.—I agree with the Obief 
Justice that section 6 of the Act applies to a 
policy of insurance effected by a Hindu male for 
the benefit of his wife or his children or of 
his wife and children or any of them. I adopt 
the reasons given in his judgment. 

The question whether there was an 
advancement by way of gift, as held by me 
in the order of reference, does not arise on 
the facts of the case. It is-pointed ont that 
the insurance office did not agree to pay the 
money to the daughter. 

Tyasy1, J.—I agree with the learned 
Chief Justice, except that on some of the 
points mentioned by him, I wish to express 
no opinion. 

The first question referred to us is: — Whe- 
ther Act IIL of 1874 applies to any Hindu 
married mules or not.” 

Section 2 of the Act so far as material is 
as follows: 

“Nothing herein contained applies to any 
married woman who, at the time of her 
marriage, professed the Hindu, Muhammadan, 
Buddhist, Sikh or Jaina religion or whose 
husband at the time of such marriage, 
professed any of those religions.” This 
clause (to which I shall hereinafter refer as 
the ‘saving clause”) provides merely that 
nothing contained in the Act shall apply to 
any such married woman as is mentioned in 
the clause. It is not easy to determine 
with precision what is meant by “anything 
contained in the Act applying to a person,” 
within the meaning of the saving clause. I 
wish to express no opinion, in any part of 
this judgment, onthe point whether there 
may be provisions in the Act, altering the 
rights or liabilities of a married woman, 
which provisions, by reason of their nature, 
or form, or otherwise cannot be described as 
applying toa married woman within the 
meaning of the saving clause; in any case, 
provisions which do not alter the rights or 
liabilities of a person cannot, in my opinion, 
be said so to apply to that person. Hence 
it would seem to follow that if any provisions 
coutained in the Act affect the rights or 
liabilities of a person, Hindu or otherwise 
and whether married or not, then those 
provisions are not prevented from having 
full effect by reason of the saving {clause,— 


~ 


_Saving clause) 


so long at least as those provisions do not 
come into operation by affecting in the 
first instance the rights of any such married 
woman. 

If the first question referred to us is meant 
to raise the point whether any provisions of 
Act III of 1874 are operative (in spite of the 
in casea Hindu married 
male effects a policy of insurance—and the 
referring jodgments contain indications to 
that effect, the main arguments before us 
also being based on the same interpretation 
of the question—then, in my opinion, the 
answer to the question is that the Act 
operates atleast in so far asit does not 
purport to affect the rights or liabilities of 
any such married woman as is referred to in 
the saving clause; as to whether or not 
the saving clause prevents the Act from 
operating in so far as it affects the 
rights or liabilities of any married wo- 
man under a policy of insurance effected 
by her husband, that question, obviously, 
does not arise on the facts now before us, 
because we have to deal with the rights of 


‘the daughter of the person effecting the 


policy of insurance, and not with the rights 
of his wife, and I express no opinion on the 
rights of the wife. The point that does arise 
is more definitely referred to us under the 
second question that we are asked to answer, 
and I will deal with itin answering that 
question, 

The second question referred to us is as 
follows:— 

“Whether, in cases similar to the one 
before us, the daughter is not entitled to 
enforce her claim against the insurance office 
or a creditor.” 

Section 6 of the Act lays down that “a 
policy of insurance effected by any married 
man on his own life, and expressed on the 
face of it to be for the benefit of his wife, 
or of his wife and children, or any of them, 
shall enure and be deemed to be a trust for 
the benefit of his wife or of his wife and 
children, or any of them, according to the 
interest so expressed, and shall not, so long 
as any object of the trust remains, be subject 
to the control of the husband, or to his 
creditors, or form part of his estate.” 

The second question, as I understand 
it, is framed for the purpose of having 
it determined whether these provisions of 
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section 6 can be said fo apply to the first 
defendant in this case within the terms 
of the saving clause above referred to. 
That question, it seems to me, must. be 
determined in the following manner: If, 
under the facts of this case, the rights 
or liabilities of the first defendant would 
become altered on the supposition that those 
rights or liabilities are governed by section 
6,in that case alone and not otherwise 
may section 6 be said fo apply to the 
first defendant; and in that case we should 
have tbe further question to determine, 
whether the first defendant is a, married 
woman within the terms of the saving clause: 
for, if she is such, then her rights or 
liabilities are not to be altered by reason 
of the said section, but must continue to 
be the same as they would have been had 
the said section not been enacted. 

The facts of the case now before us, 
in so far as this Court is concerned, are 
as follows:—One Venkataratnam (to whom 
I shall hereafter refer as the “ assured”) 
ingured his life for Rs. 1,000 under each 
of two policies of insurance [Exhibits I and 
1 (a)] which are in identical terms, and 
are dated the 5th June 1888. The policies 
commence with a recital that the assured 

hath proposed to effect an insurance for 
the benefit of his wife and children” with 
the insurance company. The latter portion 
of the insurance policy is not printed, but 
the arguments addressed to us were on 
the basis that each of the policies of insur- 
ance in question was “expressed on the 
face of it to be for the benefit of his 
(the assured’s) wife, or of his wife and 
children, or any of them” within the terms 
of section 6, and my judgment is on the 
same basis. It seems to me to be beyond 
our province to deal with the question 
whether the first defendant acquires any 
interest and, if so, what interest, under 
the insurance policy. I confine myself to 
the question: whether, assuming that the 
policy is such as is referred to in section 6 
of the Married Women’s Property Act, the 
first ‘defendant’s rights and liabilities, if 
any, are affected by section 6, notwithstand- 
ing the saving clanse—leaving it to the 
Bench who have referred the case to deter- 
mine the rights of the first defendant on 
a construction of the policy. The assured 
died leaving one daughter and two sons 


(being respectively the first, second and 
third defendants). The question arose whe- 
ther, if it be a fect that some portion of 
the insurance money was payable to the 
first defendant on the death of the assured, 
the portion formed part of the estate of 
the deceased and was thus payable to the 
creditors of the deceased, or whether it 
belonged absolutely to the first defendant, 
and, as such, was not liable to be attached 
in execution of the debts of the deceased. 
Tf section 6 governs the rights of the parties, 
then (if the provisions of the policies be 
as is above mentioned), the legal result 
will be that the policies “shall enure and 
be deemed to be a trust for the benefit 
of his wife, or of his wife and children, 
or any of them, according to the interest 
expressed (in the policies of insurance) and 
shall not, so long as any object of the 
trust remains, be subject to the control 
of the husband (the assured), or to hig 
creditors, or form part of his estate.’ 
Speaking with reference to the facts of 
this particular case, if section 6 governs 
them, then assuming that the policies in 
question are of the nature referred to in 
section 6, the interest of the first defendant 
under the policies or the moneys payable 
to the first defendant by reason of them, 
will not be capable of being attached in 
execution of the plaintiff’s decree: otherwise 
the interest of the first defendant under 
the policies will form part of the estate 
of the assured, and be subject to attachment 
by his creditors, 

Therefore, it seems to me, that we must 
hold that the operation of section 6 would 


-affect the rights or liabilities of the first 


defendant if it governs the facts of this 
case; or—to use the expression contained 
in the saving clause—it would, in that 
case, prima facie, apply to the first defendant, 

Is then the operation of section 6 on 
the rights of the first defendant prevented 
by the saving clause? I think not. The 
gaid clause says that “nothing in the Act 
shall apply to a married woman.” In 
order that the saving clause should have 
any bearing upon the operation of a pro- 
vision contained in the Act and affecting 
any person’s rights or liabilities, it is neces. 
sary, not only that that person’s rights 
or liabilities should be affected by that 
provision of the Act, but it is also necessary 
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that that person shculd be such a married 
woman asisreferred to in the clause. It 
seems to me that the first defendant cannot 
be taken to ba included within the dez- 
cription of a “married woman” within 
that clause. It is true that the first 
defendant may, as a matter of fact, be 
married, but I think that, for the purposes 
ofthe question before us, the expression 
“married woman” cannot refer to any 
woman other than one who is married 
to the assured. [ express no opinion on 
the point whether it would refer even 
to the woman married to the assured. All 
I hold is that it does not refer to the 
daughter of the assured, even if she is 
married: it is obvious that the rights of the 
tirst defendant do not arise in any way out of 
the application of any part tothe Act to a 
married woman, unless the first defendant is 
herself a married woman within the Act. 

Hence in answer to the second question 
referred to us, I would say that the daughter's 
rights under the insurance policies are affect- 
ed by section 6 of the Married Women’s Pro- 
perty Act and that the operation of that sec: 
tion on her rights is not prevented by the 
saving clause. 

The second question referred to us appa- 
rently involves not only the point with which 
I have dealt, víz., whether or not section 6 of 
the Act operates on the incidents of policy 
of insurance effected by a Hindu married man 
and expressed on the face of it to be for the 
benefit of his wife or of his wife'and children 
or any of them, but it also involves the fur- 
ther point whether, in either alternative, on 
the construction of the particular policies 
before us tho first defendant is or ig not en- 
titled to enforce her claim against the insn- 
rance office or a creditor. This latter point 
does not seem to me to have been alluded to 
in the referring judgments nor in the argu- 
ments before us as I understood them. The 
operative portion of the policiés has not, as I 
have already said, even been printed. For 
these reasons, I desire, with deference, to ex- 
press no opinion on the construction to be 
placed upon them, except in so far as appears 
from my judgment. 

What I have stated above is enough, in my 
opinion, for furnishing answers to the ques- 
tions referred to us so far as those questions 
are really contemplated by the order of re- 
ference. Ifthe mode of dealing with the 


matter which I have adopted is correct, then 
the allusions to the policy underlying the 
Act, which were made by the learned Judges 
who referred the case to us, need not be con- 
sidered. According to the opinion expressed 
in those judgments, it would appear that, if 
the first defendant, instead of being the 
daughter of the assured, had been his wife, 
her rights would equally have been governed 
by section 6 of the Married Women's Pro- 
perty Act, as the operation of that section 
on the wife’s rights would equally have 
been unaffected by the saving clause. I am 
conscious that, if the reasoning on which I 
have proceeded in this judgment is correct 
and the results arrived at on the basis of that 
reasoning are not to be modified by any other 
considerations, then the rights of the widow 
of assured might have to be held to be differ- 
ent from the rights of his daughter inasmuch 
as the rights of the daughter have been de- 
termined by me on the basis that section 6 
of the Act governs them, whereas the rights 
of the widow might have to be determined 
on the basis that the effect on them of sec- 
tion 6 of the Act is excluded by the saving 
clause, because the reasons, which I have 
referred to as being sufficient to prevent the 
applicability of tbe saving clause to the rights 
of the daughter, may have no bearing in a 
case where the rights of a widow are in ques- 
tion. This result would, no doubt, be 
anomalous, but it would be go only if I had 
expressed the opinion thatthe Act should be 
construed solely on the principles adopted in 
this judgment, even where the rights in 
question are those of the ‘widow under sec- 
tion 6, and that there is nothing in the policy 
of the Legislature or otherwise to show that 
the saving clause was not intended to inter- 
fere with the operation of section 6 upon the 
rights of even the widow. If a construction 
can be pnt upon the Act which would bring 
about the result of giving to the widow the 
same rights, as according to my view the 
daughter has under the Act, it would not 
necessarily be opposed to the reasoning 
adopted in this judgment. But I do not 
feel called upon to express any opinion on 
that point at present; I allude to it as, in the 
first place, I wish to guard myself from ap- 
pearing to lay down that, because I have 
pursued a particular mode of interpreting this 
Act in order to arrive at a decision on the 
questions now before us, that mode of inter- 
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preting the Act may not have to be modified 
by taking into consideration other matters 
when the question relates to the rights of the 
widow. I have construed the Act in accord- 
ance with the strict meaning of its terms, 
because I find that it would do violence to 
the language of the Act to hold that the 
saving clause prevents the daughter's rights 
from being governed by section 6 of the Act. 
I do not base any part of my judgment on 
the considerations on which my learned 
brothers rely, vie., the general policy of the 
Legislature, because for the purposes of the 
questions now before us, it is unnecessary to 
` rely on those considerations: and I find that, 
on a strict consideration of the Act the result 
at which I arrive is the same ag would be 
arrived at ona consideration of what my 
learned brothers have stated to be the under- 
lying policy of the Act. Ib is unnecessary to 
express any Opinion on the point whether 
those considerations would require or permit 
of the same result being arrived at when the 
person whose rights are in question is not 
the daughter but the widow of the assured. 


ALLAHABAD HIGH COURT. 
Szoonp Cryo Appear No..206 or 19138. 
July 21, 1913. 

Present:—Mcr. Justica Tudball and 
Mr. Justice Piggott. 

Musammat DEO KUAR—Derenpant 
— APPELLANT 
versus 

Musammat GULAB KU AR—PLAINTIFE 

— RESPONDENT. 

Contract Act (IX of 1872), s. 14—Interest on interest 
at 24 per cent., whether recoverable, 

A. executed a mortgage in favour of B. in 1895 for 
Rs. 1,200. The condition as to interest was that 
interest at 9 per cent. per annum was to be paid 
regularly every six-morths. If any interest remained 
unpaid on due date, then interest was to run on that 
interest at 24 per cent. per annum: 

Held, that the mortgagee was entitled to recover 
interest on interest at the stipulated rate. 

Sundar Kuar v. Rai Sham Krishen, 34 C. 150; 
4A.L.J. 109; 11 0. W. N. 249; 50. L. J. 106; 17 M. 
L. J.43;9 Bom. L. R. 304; 2 M. L. T. 75 (P. 0); 
34 1. A. 9, referred to. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated 14th 
November 1912. 
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The Hon'ble Dr, Tej Bahadur Sapru, with 
him Mr. Parmeshwor Dyal, for tha Appellant, 

The Hon’ble Me. Gotul Pershad, for the 
Respondent, ’ 


JUDGMENT.—This appeal arises out of a 
suit for sale on a mortgage-bond exeouted on 
the 17th of January 1895 by one Baldeo 
Singh, the deceased husband of the presant 
defendant-appellant. The principal sum was 
Rs. 1,200. The condition as to interest was 
that interest at 9 per cent. per annum 
was fo be paid regularly every six 
months, If any interest remained unpaid 
on due date, then interest was to run 
on that interesi at 24 per cent. per annum. 
A number of payments admittedly were 
made by the debtor. They are set out at full 
length in both judgments of the Courts 
below. It will be seen that the amounts due 
as interest were never paid on due dates but 
on irregular dates and after two instalments 
of interest had fallen due, the mortgagor ` 
paid a sum of Rs. 108 on six occasions. The 
sum of Ra. 108 is the amount of two instal- 
ments of interest as calculated on the terms 
of the bond. The seventh item of Rs. 225 
was paid on the Ist of June 1903. In the 
receipt given for that sum, the mortgages 
distinctly set down that he accepted that as 
payment of interest due upon arrears of 
interest. The Court of first instance held 
that by accepting these sums, of Rs. 108 
the mortgagee must be deemed to have 
waived his right to take the higher rate of 
interest on interest. The payments mada 
after the year 1903 were all irregular and 
very few in number. From that date the 
Court of first instance held that there vould 
not possibly have been a waiver and that 
even if the terms of the bond as to the higher 
rate of interest on interest were to ba con- 
sidered penal, still the penalty was not such 
that a Court in its discretion should grant 
relief against it. It accordingly gave a 
decree to the plaintiff for Rs. 1,336 out of a 
total claim for Rs. 2,80359. The lower 
Appellate Court held that there had bian no 
waiver. It appears to have overlooked the 
question as to whether or not the condition 
for enhanced interest on arrears of interest 
was penal, but it decreed the plaintiff's 
claim in full. Tbe defendant has come to 
this Court and he has urged that the first 
Qourt’s decision on the question of waiver 
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was correct and that the higher rate of 
interest on arrears of interest should not be 
allowed at least for the years previous to 
1903. In regard to the increased rate of 
interest on arrears of interest, it is urged that 
this is clearly a penalty and is a penalty 
against which this Court ought to grant 
relief. In regard to the question of waiver, 
we agree with the lower Appellate Court that 
there is clear indication in the circumstances 
of the case that the mortgagee did not intend 
to waive his right. He clearly and distinct- 
ly on the Ist of June 1903 credited the sum 
then received to the interest due on arrears 
of interest. The bare fact that the mort- 
gagor paid Rs. 108 on irregular dates after 
the year’s interest had fallen due is not 
in itself sufficient ground for holding that the 
mortgagee by accepting the sum paid was 
waiving any right. As to whether a sti- 
pulation for the payment of an increased rate 
of interest does or does not amount to a 
penalty, the answer thereto depends mainly 
on the circumstances of each and every case. 
It has been held generally that where the 
stipulation had retrospective effect, it was un- 
donbtedly penal. Their Lordships of the 
Privy Council in Sunder Koer v. Rat Sham 
Krishen (1) have also pointed out that it may 
be regarded in the nature of a penalty. Bat 
even if not of retrospective effect the question 
in each case is to be answered after full con- 
sideration of the facts of the case and it is im- 
possible to lay down a general broad rule. In 
the present case, consideration has shown us 
that if the mortgagee had merely stipulated for 
12 per cent compound interest, he would have 
been entitled to recover much more from 
the mortgagor than he is entitled to 
recover under the terms of the document 
as it stands. There is nothing, therefore, 
extortionate or unconscionable in the present 
bond. There can be very little doubt that 
the rate of 24 per cent. which was to be paid 
as interest on interest was entered in the 
bond because the original rate of interest was 
a trifle low and the mortgages, no doubt, 
desired that it should be regularly paid. Ib 
seems to us unnecessary in the present case 
to decide whether or not the stipulation 
amounts to a penalty, Assuming that it 


(a) 840. 150; 4 A. L. J. 109; 110. W. N. 
249; 5 C. D. J. 105; 8414.9; 17 M. L. J, 43; 9 Bom, 
E. R. 304; 2 M. L. T 75, 


does, for the purpose of the present case, it 
is open to the Court to grant the plaintiff 
reasonable compensation up to the full 
amount of the penalty. In the circumstances 
of the present case, in our opinion, the 
mortgagee is not asking for anything 
gross or unconscionable when he asks for 
the full amount due to him. This 
was pointed out by the Court of first in- 
stance in its judgment in the present case. 
We, therefore, think that the plaintiff was 
entitled to a decree for the full amount 
claimed by him in his plaint. We, therefore, 
dismiss the appeal with costs including fees 
on the higher scale. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Seconp Crvin Appgat No. 781 or 1912. 
March 7, 1913. 
Present:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 
SAMSARIVSA SARVATHI PALEKHAN 
BRUKKAPAKKAN—Derenpayt— 
APPELLANT 
versus 


M. K. PATHUMMA AND OTHERS-— PLAINTIPES 


— RESPONDENTS. 

Res judicata—Order declaring certain persons as 
legal representatives of deceased plaintif—Appeal— 
Subsequent suit about different matter. 

The question whether a person should be admitted 
as the legal representative of a deceased plaintiff to 
continue 8 suit cannot be regarded as one of the 
questions arising for the decision in the suit itself. 
lt isreally a matter collateral to the suit and one 
that has to be decided before the suit itself is pro- 
ceeded with. The Oivil Procedure Code does not 
provide for an appeal against an order deciding the 
question. 

The plaintiffs sued asthe heirs of one EK. to eject 
certain tenants from some land leased by K. The 
2nd defendant denied their right to succeed to K. But 
in a prior suit instituted by K., relating to a different 
matter and to which the 2nd defendant was a party, 
the plaintiffs’ claim to continue the suit after K.s 
death as his heirs and legal representatives was up- 
held: 

Held, that the 2nd defendant’s plea was not res 
judicata by reason of the order in the prior snit de- 
claring the plaintiffs as legal representatives of K. 


Second appeal against the decree of the 
District Judge of North Malabar, in Original 
Suit No. 49 of 1910, preferred against that 
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of the District Munsif of “Tellieherry, in 
Original Suit No, 282 of 1907, 


Mr. J. L. Rozarto. for the Appellant. 


Mr. 0. V. Ananthakrisina Iyer, for the 
Respondents. 


JUDGMENT.—The suit in this case was 
instituted by the plaintiffs as the heirs 
cf one Kunhamed, a Muhammadan, for the 
ejectment of certain tenants from some 
land, leased to them by Kunhamed. The 
2nd defendant denied plaintiff’s right to 
succeed to Kunhamed’s properties as his 
heir and contended that the succession to the 
properties was governed by the Ma uma- 
katayam Law and that he himself was entitled 
to the property in question as the next 
karnavan of the tarwad of the deceased 
Kunhamed. The plaintiffs contended that 
the question of the rule of succession to the 
property was res judicata in consequence of 
an order passed in a prior suit relating to a 
different matter instituted by Kunhamed, 
when a question arose on Kunhamed’s death 
whéther the present plaintiffs were entitled 
to continue the suit as his legal representa- 
tives. The 2nd defendant, who was a party 
defendant in that suit, contested the plaintiffs’ 
heirship and right to come in as Kunkamed's 
representatives, but the Court upheld their 
claim. The District Munsif held that the 
previous order would not make the question 
of the plaintiffs’ heirship res judicata; and on 
the merits he decided the question againat 
the plaintiffs. On appeal, the District 
Judge arrived at a different conclusion on 
the question of res judicata, and passed a 
decree in the plaintiffs’ favour. The 2nd 
defendant has preferred the second appeal. 
We are of opinion that the Judge’s view on 
the question of res judicata is wrong. The 
question whether a person should be admitted 
as the legal representative of a deceased 
plaintiff to continue a suit cannot be regard- 
ed as one of the questicns arising for deci- 
sion in the sait itself. It is really a matter 
- collateral to the suit and one that has to be 
decided before the suit itself is proceeded 
with. The Civil Procedure Code does 
not provide for an appeal against an order 
deciding the question though the repealed 
Civil Procedure Oode did. 


This view is in accordance with the opi- 
nions of the Bombay and Allahabad High 
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Courts. See Bala Bat v. Ganesh (1) and 
Parsotam Row v. Janaki Bai (2). 

We reverse the decree of the lower Appel- 
late Court and remand the appeal for fresh 
disposal, according to law on the merits. 
The costs of this second appeal will abide 
the result. 


Decree raversed; Oase remanded. 
(1) 27 B. 162; 4 Bom. L, B. 980, 
(2) 28 A. 109; A. W. N. (1905) 206. 





ALLAHABAD HIGH COURT. 
Seconn Civit Apprat No. 1389 or 1912. 
June 16, 1913. 
Present:—Mr. Justice Lyle. 
TIRBENT PERSHAD—-Deranpant— 
APPELLANT 
versus 


RAM NARAIN AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 

Hindu law—Joint family—Mortgage by one member 
of family—Recitals in the deed, whether evidence 
against other members—Legal necessity —Mortgagee 
bound to inquire into—Mortgagor’s statement alone ing 
suficient geneng appeal— Legal result of facts —Question 
of law. 

Where one member of a Hindu joint family dis. 
poses of the family property so as to defeat the claim 
of another member, the recital in a document execut- 
ed by the first member cannot be evidence against 
the second, the very man whom he is attempting to 
defeat. 

‘The mortgagee of a joint Hindu family is bound 
to inquire and satisfy himself as to the legal neces. 
sity of the loan. The mere statement of his mortgagor 
to his mortgagee that there was an antecedent debt 
to discharge which he borrowed the money would not 
alone be sufficient to prove that there was such debt, 

As'to what is the legal result of certain facts is a 
question of law and, therefore, it can be raised in 
second appeal. 


Second appeal from the decision of the 


‘District Judge of Allahabad, dated 23rd July 


1912. 

Mr. B. K. Mukerji, for the Appellant. 

Mr. Vishnu Ram Mehta, for the Re. 
spondent. 

JUDGMENT.—This is a suit on a simple 
mortgage executed on the 19th August 1900 
by Gokul Prasad and Pirbhu Dayal in 
favour of the plaintiffs, Gokul Prasad died 
five years ago. His survivors are Sheo 
Sampat and Nand Kumar Lal defendants 
No. l and 2. The only defendant who con. 
tests the suit is Tirbeni Prasad, defendant 
No. 10, who is a transferee from Ram Bharose, 
defendant No. 9, a subsequent mortgagee 
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from defendant No. 2, Nand Lal and defend- 
ant No. 3, Pirbhu Dayal. His contention 
is that [Gokul Prasad and Pirbbu Dayal 
being members of a Hindu joint family had 
no right to dispose ofthe family property 
except for the purpose of paying off an antece- 
dent debt or for legal necessity. The only 
point for decision is whether the mortgage 
-now in suit was executed to pay off an 
antecedent debt or not. In support of the 
contention that it was so executed, reliance 
is placed in the first place on the recitals 
in the deed in suit. In my opinion, these 
recitals are no evidence against the appel- 
lant. They might be evidence against one of 
his mortgagors, Pirbhu Dayal; but they are 
certainly not evidence against Nand Kumar 
Lal, his other mortgagor. Nand Kumar Lal 
is not now afminor and must, therefore, have 
been alive in 1900. ‘Where one member of 
a Hindu joint family disposes of the 
family property so as to defeat the claim of 
another member, it is surely clear that the 
recitals in a document executed by the first 
member cannot be evidence against the 
second, the very man whom he is attempting 
to defraud. The only other evidence to 
prove the contention that this money was 
borrowed to satisfy an antecedent debt, con- 
sists of the deposition of Ram Narain, 
plaintiff, All that Ram Narain proves is 
that his mortgagors told him that they 
were borrowing money in order to pay off 
the debt of ore Baijnath. He made no 
inquiry whatever to satisfy himself that 
any money was really due to Baijnath. He 
merely accepted the bare statement of his 
mortgagor. On this point, I would refer to the 
Privy Council ruling in Hunooman Persaud 
Pandayv. Musammat Babooee Munraj Koonwaree 
(1). On page 424, I find the following 
passage:— Their Lordships think that the 
lender is bound to inquire into the neces- 
sities for the loan and satisfy himself, as 
well as he can with reference to the parties 
with whom he is dealing, that the manager 
is acting in the particular instance for the 
benefit of the estate”. In the present case, 
no such inquiry was admittedly made. 
It -is, however, argued on behalf of the 
respondents that the finding of the lower 
Appellate Court that the money was 


borrowed for legal necessity is a finding of 
(1} 6 M. I. A. 393; 18 W, R. 81 (note); 19 Eng. Rep. 
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fact based on evidence and this Court can- 
net go behind it, The evidence of Ram 
Narain is not disputed. The appellant 
admits that the facta deposed to by him may 
be quite correct. But the question is, what is 
the legal result of these facts. This is, in 
my opinion, a point of law which can be 
raised in second appeal. All that Ram 
Narain’s evidence establishes is that his 
mortgagors told him that they wanted the 
money to pay off an antecedent debt. This 
does not establish the fact that the money 
was in fact borrowed for the purpose of 
discharging such debt. In my opinion, the 
decision of the lower Courts is wrong, I, 
therefore, decree the appeal and dismiss the 
suit as regards defendant No. 10, the pre- 
sent appellant, with costs in all Courts includ- 
ing in this Court fees on the higher scale. 
Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Cry Arpea No. 979 or 1911. 
July 30, 1913. 

Present:—Mr. Justice Sadasiva Aiyar 
and Mr, Justice Tyabji. i 

ARTHO RAMA RAHU AND OTAERS— 

PLAINTIFES— APPELLANTS 
versus 

ARTHO PADHI AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Consideration, whether can be questioned by third 
party—Landlord and tenant—Home-farm lands— 
Burden of proof— Madras Estates Lane Acti I of 1908), s. 
185— Death of one of defendants-appellants— Appellate 
Court reversing decree in favour of all—Civil Procedure 
Code (Act Y of 1908), O. XILI, r, 4—Policy of Legisla. 
ture. ' 

The policy of Legislature in enacting rule 4 of 
Order XLI is that the Appellate Court should have 
full power to do justice to all parties, whether before - 
it or not, provided it goes into the whole case at the 
instance of parties who represent all the contentions 
necessary to be considered for the disposal of the 
case. 

Ohintaman Nilkant v. Gangabai, 27 B. 284; 5 Bom, 
L. R. 90, followed. 

In a suit for possession by a zemindar to recover ` 
certain lands from his tenants as home-farm lands, 
the burden of proving that particular lands are home- 
farm lands is on the zamindar and his representatives 
under section 185 of the Madras Estates Land Act. 

Where a zemindars sold some lands to the plaintiffs 
and the defendants, claiming occupancy right, 
questioned the consideration for the gale to the plaint- 
iffs; 
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Held, that it was not open to the defendants to 
raise such a contention. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Ganjam at Berhampore, in Appeal Suit No. 
85 of- 1909, preferred against that of 
the Court of the District Munsif of Aska, in 
Original Suit No. 1061 of 1908. 

FACTS.— Plaintiffs, the appellants in the 
High Court, sued the defendants for possession 
alleging that the suit lands were the ketta lands 
(home-farm lands) of the zemindar of Prata- 
pagiri estate and that they purchased the said 
lands with occupancy rights from the zemin- 
dar on 19th August 1906 and also obtained 
possession and enjoyed it in faskes 1316 and 
1317 and that defendants encroached upon 
the suit lands and oarried away the crops. 
Plaintiffs Nos. 2 to 5 were the undivided 
brothers of the Ist plaintiff. Defendants’ 
plea was that they had occupancy right ‘in 
the suit lands, that they were not the hetta 
lands of the zemindar and that he had no 
right to transfer the occupancy right to the 
first plaintiff and that they did not trespass 
on the suit land as alleged in the plaint. 


The District Munsif found that the suit 
lands were the ketta lands of the zemindar 
and gave a decree to the plaintiff. The 
Subordinate Judge in appeal held that they 
were not the ketia lands but they were 
jeroyat: lands of the defendants and reversed 
the decree of the District Munsif. Before 
the appéal was heard in the lower Appellate 
Court, the 2nd defendant who is one of the 
fourteen defendants that claimed the jeroyati 
right died. His legal representatives were 
not: brought on record. lt was not brought 
to the notice of the Court that the 2nd defend- 
ant who was the 2nd appellant in the Sub- 
Court died. In second appeal filed by the 
plaintiff, it was contended that as the 2nd 
defendant who was the 2nd appellant in the 
Sob-Court died before the date of hearing 
and no legal representatives were bronght on 
record, the appeal abated to the extent of his 
share and the Sub-Court ought not to have 
reversed the whole decree. 


Mr. T. V. Seshagiri Iyer, for the Appel- 
lants:—-Under Order XXII, rule 4, the 
appeal of the 2nd ‘defendant abated as no 
application was made to bring in legal repre- 
sentatives of the 2nd defendant on record 
within time, No decree sould be passed in 
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favour of a deceased man. The decree of the 
District Munsif onght to have been allowed to 
hold good as against the 2nd defendant to the 
extent of his share. Order XLI, rule 4, 
Civil Procedure Code, is only an enabling 
provision but Order XXII, rule 3, is obliga- 
tory. He relied on Ohandarsang Versabhai v. 
Khimabhat Raghabhai (1). 


Mr. T. Prakasam, for the Respondents,— 
Order XXII, rule 3, does not apply to this 
case. Order XLI, rule 4, applies. The decree 
of the District Munsif proceeded on a ground 
common to all the defendants—that they 
trespassed conjointly on the suit land. In 
such case, any one of the defendants could 
appeal against the whole decree and 
the Court can reverse the whole decree. Order 
XLI, rule 4, is not merely an enabling provi- 
sion. It refers to the class of cases in which 
the right to sue does not survive but the judg- 
ment proceeds on a common ground. Order 
XXII, rule 3, refers to cases other than 
those referred to in Order XLI, rule 4. The 
point is settled by the Full Bench in 
Dhuttaloor Subbayya v. Paidigantam Subbaya 
(2). 'Ram Kamal Saha v. Ahmad Ali (3), 
Ohintaman Nilkant v. Gangabat (4) are not in 
point. Ohandarsang Versabhai v. Khimabai 
Raghabhat (1) helps my contention and not 
the contention of the appellants, 


JODGMUNT.—The plaintiffs are the 
appellants before us. They purchased the 
kudivaram right in 21 acres of lands from 
the zemindar of Pratapagiri. Their case is 
that the plaint lands were the ketia or home- 
farm lands of the zemindar, that, therefore, 
he owned both the kudivaram and melvaram 
rights in the lands and that the plaintiffs’ 
purchase in 1906 gave the plaintiffs the 
kudicaram occupaucy rights in the lands, 
the zemindar having been in direct possession 
till 1906. The defendants contended that 
the plaintiff's sale-deed (1906) is unsupported 
by consideration and, therefore, invalid, that 
the zemindar never owned the kudiévaram in 
the plaint lands, as these lands were jeroyati 
and not private home-farm lands, that the 
defendants have been all alongin actual 
possession and that the zemindar or the 


(1) 22 B. 718, $ 

(2) 30 M. 470; 2 M. L. T. 104; 17 M. L. J. 119, 
(3) 30 C. 429. 

(4) 37 B. 284; 5 Bom. L. R. 90, 
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plaintiffs were never in possession. The 
District Munsif decreed the suit brought by 
the five plaintiffs who were undivided Hindu 
brothers. The Subordinate Judge on the 
defendants’ appeal held: 

(a) the plaintiffs’ sale-deed is unsupported 
by consideration and hence the plaintiffs 
could not olaim title to the plaint lands, 
under such a sale-deed, 

` (b) that the defendants have been in 
possession from before 1906 and the 
gemindar was not in possession of the 
kudivaram, | 

(c) that the plaint lands are not proved to 
be home-farm lands, especially having regard 
to the question of possesaion. 

On these findings, he reversed the District 
Munsift’s decree and dismissed the suit of the 
five plaintiffs with costs. As regards the quea- 
tion of the consideration for plaintiffs’ sale- 
deed, the Subordinate Judge was clearly in 
error in going into that question, which is 
purely a matter between the zemindar 
and the plaintiffs. The Subordinate Judge 
admits in paragraph 7 of his judgment that 
the Roza ‘zemindar) and his men are support- 
ing the plaintifis and if the zemindar does 
not dispute the validity ofthe sale to the 
plaintiffs, the defendants have no business 
to do so. | 

As regards the question of possession, the 
finding of fact by the Subordinate Judge can- 
not be questioned in second appeal. A 
“ Coming to the question whether the plaint 
lands were home-farm lands, or jeroyate 
lands, the Madras Estates Land Act (section 
185) clearly puts the burden of proving that 
partioular lands are home-farm lands on the 
zemindar and his representatives. 

The question of possession, that is, whether 


the zemindar has been in direct possession , 


through his private servants is the most 
important fact to be considered in such cases. 

The Subordinate Judge’s finding was that the 
zemindar was never in possession and that 
the defendants had been in possession. He was 
entitled on that fast to come to the conclu- 
sion that plaint lands had not been proved to 
be the zemindar’s private lands. The Sub- 
ordinate Judge has, no doubt, misquoted the 
evidence of the plaintiffs’ 5th witness and has, 
perhaps, not given such weight to the 
documents L., S., T., N., & O. as the Munsif 
thinks they are entitled to, but we cannot say 
that there has been any miscontruction of 
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documents, or that the mistakes made in the 
reading of the evidence are of such serious 
character that we ought not to accept the 
Subordinate Judge's finding of facts and 
should remand the case for a fresh finding. 


There is one other question of law raised by 
the appellants’ Vakil. The District Munsif’s 
decree was passed in favour of five plaintiffs. 
These five plaintiffs were made respondents 
in the appeal to the Subordinate Judge’s 
Court, and 15 defendants were appellants. 
The 2nd defendant died after the appeal, 
and his legal representative was not brought 
on record. The learned Vakil for the plain- 
tiffs {appellants in second appeal) contended 
that as regards the 2nd defendant, who was 
the 2nd appellant in the Subordinate Judge’s 
Court, his appeal abated and the Sub-Judge 
should not have allowed the appeal, before 
him, as a whole and dismissed the plaintiffs’ 
suit as a whole, but ought to have dismissed 
the plaintiffs’ suit only so far as it related to 
the lands in possession of the surviving 
appellants Nos. land 3, to 15 before him. 
It is, no doubt, true that the appeal to the 
Subordinate Judge’s Court abated so far asthe 
2nd defendant (2nd appellant) was concerned. 
But the appeal remained undisposed of, as 
regards the others. Defendants appealed on a 
ground common to them andthe deceased 
defendant (namely the ground that the 
plaintiffs had no title). Order XLI, rule 4, (old 
section 544) applied, and the Court had the 
power to reverse the judgment of the District 
Munsif in favour of all the defendants inclad- 
ing the deceased defendant. It was, however,. 
contended in reply to this argument that Order 
XLI, rule 4, (old section 544), when it gave 
power to reverse the Cecree in favour of all the 
defendants (including defendants who did not 
appeal), could not have intended to enure to 
the benefit of a defendant who was dead or 
for the benefit of his legal representative. 


Thereis, no doubt, much force in this 
argument, but we think that the policy of 
Legislature in enacting rule 4 of Order 
XLI is that the Appellate Court should have 
full power to do justice to all parties, whether 
before it or not, provided it bas gone into the 
whole oase at the instance of the parties who 
represent all the contentions necessary to be 
considered for the disposal of the case. Our 
view is supported by the decision of 
Ohintaman Nilkant v, Gangabai (4), which, in 
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our opinion, directly decides the questiou in 
dispute. 

We, therefore, reject this contention also of 
the appellants’ Vakil and dismiss the appeal 
and confirm the lower Court’s decree but 
with the modification , that costs should ba 


awarded against the plaintiffs only in favour: 


of defendants Nos. 
lower Courts. 

The parties will bear their respective costs 
in this second appeal. 


land 3 to 15 in the 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Sroono Civic APPEAL No, 1482 or 1912. 
June 23, 1913. 

Present: —Mr. Justice Rafique. 
MULLU —PLAINTIFE— APPERLLANT 

2 versus 

DEOKARAN—Derenpant— Rearonpent. 

Evidence Act (I of 1872), s. 65 (c)—Sutt on bond— 
Only copy produced—Loss of original not provetl—Part 
payment pleaded-—Admiseion of ewecution. 

The plaintiff brought a suit on the basisof a 
hypothecation bond and, alleging that the original had 
been lost, produced only its copy. The defendant 
pleaded that the original was not lost but had been 
suppressed because it contained an endorsement of 
payment: 

Held, thatasthe pleading of the defendant amount- 
ed to an admission of execution of the document, the 
plaintiff could maintain the suit on its copy without 
proving the loss of the original. 

Second appeal from the decree of the 
Subordinate Judge of Banda, dated 11th Sep- 
tember, 1912. 

Mr. P. L, Banerji, for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respond- 
ent, 

JUDGMENT.—The plaintiff-appellant in- 
stituted a suit in the Court of the Maunsif 
of Hamirpur for the recovery of Rs. 249-6-0, 
principal and interest on the basis of a 
hypothecation bond, dated the 16th of 
January 1911. He did not prodace the 
original deed and azcounted for its non- 
production by. stating that it had been 
lost. The defendant-respondent resisted the 
suit.. He urged in defence that the suit 
could not be brought on a copy which 
he denied. He further stated that there 
- was a statement of account between the 
parties on the 27th of September 1911 
and 8s,.232-12-0 were found; due and that 
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he paid Rs. 200 on account, which payment 
was endorsed ọn the back of the document. 
The learned Munsif framed two issues, one 
relating to the alleged loss of the document 
and the other as to the alleged payment 
of Rs. 200 on it, He came to the con- 
clusion that the document had been lost 
and that tha plea of payment advanced 
by the defendant-respondent had not been 
made out. The claim was accordingly dec- 
reed. On appeal, the learned Subordinate 
Judge of Banda disagreed with the frst 
Court as to the proof of the loss of the 
deed and held that the claim could not 
be maintained on a copy. He, however, 
decreed the claim for Rs. 32-12.0, the 
amount admitted by the defendant-respond- 
ent to be due, The plaintiff has come 
up in second appeal to this Court. He 
contends that looking to the pleadings in 
the case it was not necessary for him to 
prove the loss of the original. He says 
that as there wes no denial of the original 
bond, but on the contrary an admission 
of it in the written statement, the only 
question between the parties on the plead- 
ings in the case was whether anything 
had been paid towards it. Under the cir- 
cumstances, the non-production of the original 
need not be accounted for and the suit 
on a copy is maintainable. In support of 
this contention, the learned Vakil for the 
appellant relies on the case of Ohunni Kuar 
v. Uday Ram (1). In that case, the plaintiff 
sued on a copy alleging tlat the original 
had been lost. The defendant pleaded that 
the original had been returned to him 
after payment and was in the possession 
of his Mukhtar’s widow who refused to 
give it up having colluded with the plaintiff, 
The plaintiff failed to prove the alleged 
loas of the original. The defendant also 
did not make out, to the satisfaction of 
the Court, the allegation of the discharge 
and return of the bond to him. The 
Court held that in the state of pleadings, 
the only question between the parties was 
whether the bond had been discharged. The 
learned Munsif, finding that the payment 
alleged by the defendant had not been 
proved, decreed the claim. On appeal, the 
District Judge reversed the decree of the 
first Court en the ground that the plaintiff 


(1) GLA. 73; A. W. N. (1883) 221, 
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should have in the first instance proved 
the loss of the original before the defendant 
could be called upon to prove payment. 
In appeal, a Division Bench of this Court 
held that the view taken by the Munsif 
was correct. The facts of that case are 
similar to those of the present one, with 
the exception that in the former case the 
defendant bad alleged the return of the 
bond to him. It is true that in the present 
case the defendant-respondent has not in 
his written statement said in so many words 
that he had executed the bond in suit. 
But his plea of payment of Rs. 200 and 
the endorsement of that payment on the 
back of the bond amount to an admission 
that he had executed the bond. In view 
of that admission the only question between 
the parties is one of part-payment. The 
plaintiff, I think, can maintain the snit 
on a copy of the original bond without 
having to prove the alleged loss. For the 
respondent reliance is placed on the case 
of Sri Ram v. Ram Lal (2). That case 
is distinguishable from the present one, 
The defendants in thab case were not the 
original executants of the bond. They had 
entered into possession of the property morte 
gaged in the bond on payment of the 
Government revenue on the default of the 
original owners. The pleas in defence were 
the denial of the bond and in the alterna- 
tive its discharge. The contesting defendants 
said thab they had beard in the village 
that the bond in suit had been paid off. 
On the pleas of the defendants in that 
case, ib was held that the principle laid 
down in Ohunnt Kuar v. Uday Ram (1) 
did not apply as there was no admission 
by the defendants of the original bond. 
The points of difference between the two 
eases are clearly given at length at page 
259 of A. L. J., Vol. XI. The lower Appollate 
Court was, therefore, in error in holding 
that the plaintiff-appellant could not main- 
tain the suit on a copy of the original 
bond because he failed to prove the alleged 
loss. The question of loss will have to 
be considered when the evidence with regard 
to the alleged payment is discussed. The 
Inability to prove the loss of the original 


will be a circumstance against the plaintiff. - 


appellant and in favour of the defendant. 


(2) 18 Ind. Oas. 878; 11 À. L. J. 256, 


respondent as to the alleged payment on 
the bond. I, therefore, set aside the desree 
of the lower Appellate Court and remand 
the case to it for disposal on the merits 
according to law. Costs will abide the event. 
Decree set aside, 


MADRAS HIGH COURT. 
Seconp Civit, Appean No. 577 or 1913. 
July 81, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

Tue CHAIRMAN, Mownrorpan COUNGIH, 
SRIRANGAM—Dorenpant— ÅPPELLANT 
VErsus 
SUBBA PANDITHBR—Ptawrire ~ 


RESPONDENT, 

Madras District Mumicipalities Act (Mad. Act IV of 
1884), s. 168—Municipality’s power to remove enchroache 
ment when title to site is lost by adverse possession, 

Where the whole cubic space, forming part of a 
street and vested in a Municipality, has been effect. 
ively ocoupied aud acquired by adverse possession 
against the Municipality, the whole of such space 
ceases to be a street and the Municipality has no 
power to remove the encroachment on it under section 
168 of the District Municipalities Act. 

Basareswaraswami v. Bellary Municipal Council, 
17 Ind. Cas. 158; 12 M. L. T. 405; (1912) M. W. N. 
1080; 23 M. L. J. 479, distinguished. 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 344 of 1910, preferred against that 
of the District Munsif of Srirangam, in 
Original Suit No. 286 of 1909. 

Mr. N. Rajagopala Ohuriar, for the Appels 
lant. 

Mr. V. Viswanadha Sastry, for the Re- 
spondent, 


JUDGMENT. 


Sapasiva Aryar, J.—The lower Courts in 
considering the question of possession have 
proceeded on the footing that the plaintiff 
should have had adverse possession for thirty 
years before suit before he could acquire title 
to the street space encroached upon against 
the Municipality of Srirangam. lt is clear 
that if he had possession for twelve years be- 
fore the Limitation (Amendment) Act of 1908 
came into force, that possession was sufficient 
to have given him a clear title as against the 
Municipality. 

On the question whether under section 168 
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of the District Municipalities Act, the Mani- 
cipal Council was entitled to remove the pro- 
jections and encroachments, even though the 
plaintiff had acquired fall title to them and 
to the site on which the encroachment stood, 
I have had serious doubts. In the case of 
Basaweswaraswami v, Bellary Municipal Ooun- 
cil (1), the Government was a party to the 
suit and their title was not lost. Further 
the adverse title established there did not 
relate to the whole cubic space of the street 


belonging to the Municipality but only to the. 


upper space portion situated over a drain 
space which still continued vested in the 
Manicipality. An erection which kas become 
lawful by adverse possession might still bean 
obstruction or encroachment so far as the 
drain space beneath it (such drain space com- 
ing under the definition of ‘street’) is concern- 
ed. But where the whole cubic space form- 
ing a portion of the street vested in the 
Municipality has been effectively occupied 
and acquired by adverse possession against 
the Municipality, the whole of such space 
ceases to be a street, and the original en- 
croachment or obstraction can no longer, it 
seems to me, be called an encroachment or 
obstraction in the street because the street 
space encroached upon has wholly ceased to 
be a street. 

I would distinguish the present case from the 
case of Basaveswaraswami v, Bellary Municipal 
Oouncil (1), on the ground, though 1 
must admit that the observations in the judg- 
ments delivered in that case (especially that 
of my learned brother Sundara Aiyar, J.) are 
put on the broad ground thatthe acquisition 
of title by adverse possession and the losa of 
title in the Municipality has nothing to do 
with the Municipaslity’s power under section 
168 of the District Municipalities Act to re- 
move encroachments because clause (3) of 
section 163 provides for compensation for the 
removal of lawfal encroachments by the 
Municipality. I might, however, be per- 
mitted to remark that clause (8) relates only 
to encroachments lawfully made (evidently 
by license) under section 67 and not to en- 
croachments which were unlawful when made 
but the title to the space covered by which 
encroachments has become indefeasible by 
adverse possession. 


(1) 17 Ind. Cas. 158; 23 M, L, J. 479; 12 M. D. T. 
405; (1912) M. W. N. 1080, 


Tn the result, though not without hesitation, 
I concar in the dismissal of this appeal with 
costs. 

Tassi, J.—The plaintiff sued for an in- 
junction against the Municipal Council of 
Srirangam restraining it from entering the 
land referred to in the plaint. The District 
Judge agreeing with the District Munsif has 
fonnd that the plaintiff has been in possession 
of the land and of the erections over it for 
over the statutory period and has acquired 
a title to the land by prescription. This, in 
our opinion, is a question of fact, and we can- 
not interfere with the finding in the second 
appeal. It seems to me to be clear that if 
the lund belongs to the plaintiff, his structure 
over his own land cannot be demolished by 
the Municipality. 

It is argued before us, however, that the 
decision in Basaveswaraswami v. Bellary 
Municipal Oouncil (1) entitles the Munici- 
pality under section 168 of the District 
Municipalities Act to demolish the erections 
on the land in question. I cannot agree that 
the effect of the decision referred to is that 
any erection can be considered to be an en- 
croachment or obstruction under section 168 
of the District Municipalities Act after the 
land over which the erection is made has 
passed into the ownership of the person who 
has made it and for the purposes of the 
question before us, I see no distinction be- 
tween the transfer of the ownership of 
the land by adverse possession and transfer 
in any other manner. In the case cited 
above, the obstruction consisted of a pial (or 
verandah) erected over drains belonging to 
the Municipality and thus there was either no 
passing out of the ownership of the land, over 
which the pial was erected, from the Munici- 
pality to the person who had erected it, or the 
pial was an obstruction to the drain belong- 
ing to the Municipality in either of which 
cases the facts would be materially dis- 
tinguishable from those with which we have 
to deal. 


I, therefore, think that this appeal should 
be dismissed with costs. 


Appeal dismissed. 


958 


INDIAN CASES. 


[1913 


RAMKISHORE KEDARNATH ©. JAINARAYAN RAMRACHPAL. 


PRIVY COUNCIL. 

APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL Provinces. 
July 11, 1913. 
Present:—Uord Atkinson, Lord Parker of: 
Waddington, Sir Samuel Griffith, 

Sir John Edge and Mr. Ameer Ali. 
RAMKISHORE KEDARNATH AND OTHERS 
— PLAINTIFFS— APPELLANTS 
versus 
JAINARAYAN RAMRACHPAL AnD 
OTHER3 — DEFENDANTS — RESPONDENTS. 

Hindu Law—Mitakshara—Partition—Ancestral pro- 
perty—Minors—Father’s power to bind his minor sons 
—Share given to stranger—Practice—Suit by Hindu 
governed by Mitakshara Law to setaside his father’s 
alienation of ancestral property—Form of swit— 
Nature of relief to be granted—Hquity between father 
and his alienee. i 

Although a partition made by a Hindu father of a 
joint undivided ancestral estate subject to the Mitak- 
shara Law, may, under some circumstances, bind his 
minor sons, yet if on the partition a share is given to 
an absolute stranger, the partition may be impeached 
as a disposition of property made without considera- 
tion, unless if can be supported as a bona fide com- 
promise of a disputed claim. 

Balkishen Das v. Ram Narain Sahu, 80 T. A, 139 
at p. 150; 7 0. W. N. 578; 6 Bom. L. R. 461; 30 C. 738, 
referred to. eae : oo, 

A person whose adoption is wholly invalid is, in 
view of the law, an absolute stranger in the family in 
which he has been adopted. 


Where a Hindu father governed by the Mitakshara 
Law has given on partition a share of the ancestral 
estate to an absolute stranger, a suit brought by the 
gons against the recipient of the share and the father 
to recover possession of the share so given, is not 
bad in form but it is competent for the Court to make 
the whole or any part of the relief granted in such 2 
suit to the sons conditional on their assenting to a 
partition, so far as regards their father’s interest in 
the estate, so as to give effect to any right to which 
the said recipient. may be entitled claiming through 


their father. 

Appeal from a decree of the Court of the 
Judicial Commissioner, Central Provinces, 
dated July 26th, 1909, affirming that of 
the District Judge, Wardha, dated September 
lst, 1908. 


FACTS.—The main question in the appeal 
was whether the suit had been rightly dismiss- 
ed on the pleadings and an admission made 
by the plaintiffs’ Pleader without taking 
evidence. 


The suit was instituted on December 20th, 
1907, by four brothers as plaintiffs, against 
14 defendants, of whom Jainarayan was 
defendant No.1 and the plaintiffs’ father, 
Kedarnath, was defendant No. 14, The 


rest of the defendants were the assignees 
from Jainarayan. The plaintiffs alleged 
inter alia, that they and their father Kedar- 
nath were the sole members of .a joint 
undivided Hindu family governed by the 
Miiakshara law and the owners of a certain 
ancestral estate; that the estate had de- 
volved on two brothers, Ramnath and 
Rambilas, that Ramnath who had no issue 
adopted their father Kedarnath in 1877; 
that on the death of Rambilas, without 
leaving any issue in 1883, the name of 
his widow, Jaidevi, was entered with the 
consent of Ramnath in the revenue registers, 
but “the possession and ownership of the 
entire sixteen-anna estate remained with 
Ramnath alone,” that Ramnath died in 
1823 whereupon their father Kedarnath 
became the sole owner; that from October 
1887, Jaidevi “began to declare him (Jai- 
narayan) to be her son” and in 1889. 
his name was entered in the revenue papers 
in her place; that the adoption of Jainarayan 
was invalid. Jaidevi Bai died on the 25th 
June 1897. After this, Kedarnath, father 
of the plaintiffs, gave Jainarayan, her reputed 
adopted son, the following property on 24th 
October 1898, for separate enjoyment. From 
that very day, he began to live separate, 
and declare “I am the owner of that 
property.” Plaintiffs alleged further that 
“defendant No. 1 has no right whatever 
to the property mentioned in paragraph 11 
above. The plaintiffs’ father had no right 
at all to give that property to defendant 
No. 1. That property is of the joint 
ownership of plaintiffs Nos. 1 to 4 and their 
father. That the ownership of defendant 
No. 1 has been acquiesced in by the plaint- 
iffs’ father is evidence from his (plaintiffs’ 
father’s) conduct. He, therefore, refuses 
to join as a plaintiff, and so he has been 
made a co-defendant.” The plaint also 
stated that “plaintiff No.1 was born on 
20th December 1886, No. 2 on 21st July 
1890, No. 3 on 13th December 1892 and 
No. 4 on 15th March 1894.” The plaintiffs 
prayed that “each of the defendants be 
ordered to deliver to them the possession 
of whatever property he has with him 
out of that mentioned in paragraph 11 
that the costs of the suit be awarded, au 
that any other relief deemed fit, be also 
granted to them.” 

The defendant Jainarayan pleaded, inter 
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alia, that his adoption was valid, that the 
plaintiffs were bound by the acquiescence 
of their father in his admission (Jainara- 
yan’s) to the family, and that the. suit 
was barred by limitation. He also in effect 
pleaded that if his own adoption was in- 
valid for the reasons alleged by the plaint- 
iffs, the adoption of their father Kedarnath 
was also invalid on similar grounds, and 
that he as the natural son of another 
male descendant of the common ancestor, 
would in that event be entitled to the 
whole of the family properties to the ex- 
clusion of the plaintiffs and their father. 
This was stated to be the reason why if 
the validity of his adoption was in fact 
doubtful, he was accepted by Kedarnath 
as a member of the joint family and the 
representative of the branch of Rambilas. 
Jainarayan also contended that the plaint- 
iffs could not sue while their father, Kedar- 
nath, was alive, and that they were not 
entitled to possession during the life-time 
of their father. 

An admission made by the plaintiffs’ 
Pleader is stated in their Lordships’ judg- 
ment. On the pieadings and the admissions 
of parties, the District Judge settled 14 
issues, several of which were set down for 
trial without evidence as preliminary issues 
of law. Amongst them were the first three 
` issues set out in their Lordships’ judgment 
together with the following: — 

4, Since plaintiffs’ father did not set aside 
the adoption within six years, is plaintiffs’ 
claim time-barred P 

5. (a) Is the transaction by which Ke- 
darnath admitted defendant No, 1 as a joint 
owner to be looked upon as an alienation? 
(b) Can plaintiffs sue for the whole pro- 
perty or only their own shares? What are 
their shares? 

7. Oan defendant No. 1 question the vali- 
dity of Kedarnath’s adoption at least to show 
the nature of the interest acquired in the 
property by Kedarnath ? 


The District Judge held on the first issue 
that the suit was maintainable in the form 
presented by the plaint; on the second issue 
that the plaintiffs were bound by their father’s 
conduct in admitting the first defendant as 
a co-parcener in the family properties and by 
the partition effected by them, and that 
what had been done was in the nature of a 


family arrangement by which the plaintiffs 
would be estopped from disputing the vali- 
dity of the first defendant’s adoption; on the 
third issue that the first defendant’s pos- 
session of a share of the family properties, 
though undivided prior to 1898, had been 
adverse to the plaintiffs and their father 
since 1887, and, consequently, that the plaint- 
iffs’ claim was barred by limitation; on the 
fourth issue that the plaintiffs’ soit was not 
governed by Article 118 of the Indian Limi- 
tation Act, 1877, and was not barred under 
that Article; on issue 5 (a) that the transac- 
tion in question was not an alienation; on 
the sixth issue that “the right of anit of 
Kedarnath is barred by limitation. Plaint- 
iffs can at best recover their share four-fifths 
of the property in dispute, if it be held that 
their suit is not time-barred by reason of 
their minority; and on the seventh issue 
that the first defendant’s right to question 
the validity of Kedarnath’s adoption was 
barred for all purposes and, consequently, the 
first defendant could not question its validity. 
In view of his findings on the second and 
third issues, the District Judge dismissed the 
plaintiffs’ suit with costs. On the first issue, 
the judgment ofthe District Judge was as 
follows: —‘According to plaintiffs, they and 
defendant No. 14 fare joint owners of the 
eztire ancestral property and defendant 
No. Lis a trespasser. I do not see why 
they cannot sue to eject a trespasser. No 
authority has been cited for the proposition 
that in such a case plaintiffs must sue for, 
partition. Defendant No. 1’s Pleader had 
evidently in view the case of an execution 
purchaser of a specific item of joint property 
in execution of a decree against an individual 
member in which case it has keen held that 
the only mode in which the execution 
purchaser can ‘enforce his righta is by a 
suit for partition of the debtor’s share in 
the whole setate; Abdul Aziz v. Ajudhia (1); 
Atyyagart Venkataramayya v. Atyyagar? Ra- 
mayya (2) and Ramasami Ohetti v. Alagiri- 
sami Ohetis (3). But this is a different 
case altogether. The co-sharers may sue 
to eject a trespasser. Defendant No. 1 was 
admitted by defendant No. 14. The latter 
cannot be plaintiff. He has been joined ag 


(1) 15 C. P. L. R. 156. 
(2) 25 M. 690 (P. B.). 
(3) 27 M, 861; l4 M, L, J. 14. 
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a co-defendant. I do not think the suit is 
in bad form. Asto whether plaintiffs are 
entitled to recover the whole property or 
only a share in ib, a finding will be given 
after discussing the question in issue 5 
(a). An alenee from one co-parcener 
can be turned out at the instance of 
the other co-parceners, Mayne, 7th Edi- 
tion, paragraph 365, page 484, The 
contention raised by the defendant was 
expressly negatived in Naranbhai Vaghjibhaz 
v. Ranchod Premchand (4).” 

In deciding the second issue, the District 
Judge referred to Mitra's Law of Limitation 
and Presoription, 3rd Edition page 144, dis- 
cussed the effect of the admission made by 
the plaintiffs’ Pleader, and continued his 
judgment as follows:— 

“It is futile to deny the fact of defendant 
No. 1’s joint possession from his introduction 
into the family till 1898 and his exclusive 
possession since 1898. The learned Pleader 
for plaintiffs is in error in arguing the case 
as if defendant No.1 wasa grantee from 
the widow with limited interest. The case 
here is that Jaidevi introduced defendant 
No. 1 as her adopted son and Kedarnath 
defendant No. 14 acquiesced and put de- 
fendant No. 1 in joint possession of the 
property as if he was the son of Rambilas 
entitled to half share in the property. De- 
fendant No. 1 was allowed to remain in joint 
possession and enjoyment of the estate from 
1887 to 1836-97 and in 1897 98 Kedarnath 
actually gave him a half share in the pro- 
perty at partition. 


“The point for determination is the effect 
of this acquiescence on the interest of plaint- 
iffs in the joint family property. I consider 
that the acquiescence of Kedarnath estops 
his sons from questioning the validity of the 
adoption. Defendant No.1 has severed his 
connection with his natural family on the 
strength of his recognition as the adopted 
son of Rambilas and it is too late for him to 
claim a share in the natural family property. 
Secondly, I consider it was a family arrange- 
ment in the case of which an estoppel by 
conduct arises. Family arrangements are 
made between members of a family for the 
preservation of its peace and for the preser- 
vation of the property. Defendant No. 14, 


(4) 26 B, 141; 3 Bom, D, R. 598. 


Kedarnath, was himself an adopted son. 
He was an utter stranger to the family, 
defendant No. 1 challenges his adoption 
saying he had merely been bought for a 
price. Defendant No. 1, on the other hand, 
was at least a remote relative of Ramnath 
and Rambilas, being the son of their second 
cousin. Therefore,if Kedarnath had not 
recognised his position as the adopted son of 
Rambilas, it is not improbable that defendant 
No. 1 would have instituted a suit against 
him either for the whole property on the 
ground that Kedarnath’s adoption was in- 
valid or for a half share on the ground tbat 
defendant No. 1 had been validly adopted by 
Jaidevi to her husband. The litigation at 
that time would have been easier as the facts 
were then fresh. All that litigation was 
avoided by Kedarnath and Jainarayan 
accepting the policy of give and take, neither 
questioning the other's title. Such a family 
arrangement made by Kedarnath is, in my, 
opinion, binding on his sons.” 

My finding onthe second issue is that plaint- 
iffs are bound by the acquiescence of their 
father in the adoption of defendant No. 1” 

On the third issue, the judgment was as 
follows: — 


“Defendant No.1 has been in exclusive 
possession of the property in dispute since 
1897-98. The present suit was instituted on 
20th December 190%. So defendant No. 1 
has not completed 12 years’ adverse posses- 
sion from 1897-98. But before 1897-98 
defendant was in joint possession of the 
whole property. Can he tack on that 
period to the period from 1897-98 for- 
wards? The answer to this question 
must, in my opinion, be in the affirmative. 
Defendant No. 1 must be deemed to have 
been in possession of one-half of the entire 
property from 1887 to 1897-98 when he was 
in joint possession of the entire property with 
Kedarnath. ‘If there be two co-owners of 
land each is said to be in possession of the 
whole and of the half. The term possession 
is here used ina double sense. As regards 
the whole, possession means detention but 
as regards the half it means legal possession.’ 
Markby’s Elements of Law, 8rd Edition, sec- 
tion 399. Defendant No.1 must be deemed 
to have been in possession of his half share in 
the entire property (of which the property in 
dispute is the equivalent since 1897-98) from 
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1887. It is thus quite clear that defendant No. 1 
has been in adverse possession of the property 
in dispute for more than 12 years and has 
acquired an absolute title thereto against 
Kedarnath, But plaintiffs contead that there 
is no adverse possession against them because 
three of them are still minors and the fourth, 
plaintiff No.1, did not attazn his majority more 
than three years ago. The opinion of the Madras 
High Court, that when the person entitled to 
sue is a body of individuals, they must all 
labour under a disability before the provisions 
_ of section 7 of the Limitation Act can apply 
to them, [Vide Seshan v. Rajegopala (5); 
Vigneswara v, Bapayya (6); Narayanin Nam- 
budri v. Damodaran Nambudri (7) and Moidin 
Kutti v. Beevi Kutti Ummah (8)], has not met 
with general acceptance. And, therefore, the 
fact that Kedarnath, who was oue of the body 
of individuals entitled to sue to eject defendant 
No. 1, was under no disability does not affect 
the rights of plaintiffs to claim the benefit of 
section 7. In Bhagwanta v. Sukhi (9), it was 
stated that the expression “the period of 
limitation” means the period of limitation for 
the plaintiff’s suit and not the period of limi- 
tation fora similar suit which some other 
persons might have been entitled to institute. 
The view taken by the Madras High Court 
has been dissented from in Surja Kumar 
Dutt v. Arun Ohander Roy (10). Whether 
plaintiffs’ suit is time-barred or not in spite of 
section 7 depends upon whether plaintiffs 
claim through their father or independently 
of him. I consider it must be held that 
plaintiffs claim through their father. At 
all events, I bold, on the authority of Radhabaz 
v. Anantrav Bhagvant Deshpande(11), thatintbe 
case of property, whether self-acquired or 
ancestral, held by a Hindu father, as osten- 
sible owner, adverse possession bars not only 
the father’s right but the- right of his 
issue. The Bombay High Court observe 
on pages 224.225 that although, ‘according 
to the Hindu Law, the sons are co-owners 
with the father, and he cannot dispose of the 
patrimony indiscriminately without their 
assent and many alienations and incumbrances 


(8) 13 M. 236, 

(6) 16 M. 486; 3 M. L. J. 216. 
. (7) 17 M. 189; 4 M. L. J. 80. 

(8) 18 M. 38. ; 

(9) 22 A. 33; A. W. N. (1899) 159. 

10) 28 0. 465; 6 O. W. N. 767. 

(11) 9 B. 198. 


detrimental to the son have baen set aside at 
their suit, yet the proposition that adverse 
possession bars the right of his issue is not dis- 
puted, A restricted power of dealing with 
the property does not involve an incapacity 
of submitting to adverse possession until 
limitation has given a title by prescription 
to the adverse holder. If this, indeed were 
not so, no length of adverse possession would 
be a safeguard so long as the original right 
of the united family could be traced.’ I 
have quoted these observations at some 
length as they are so pertinent to the case. 
My finding on issue 3 is that defendant No. 
1 has acquired an absolute title to the pro- 
perty in suit by adverse possession for mora 
than 12 years.” 

On plaintiffs’ appeal, the Additional Jndicial 
Commissioner held that the possession of the 
first defendant had been adverse to the plaint+ 
iffs since 1837; that the claim of the second, 
third and fourth plaintiffs who were not 
then born, was barred by limitation, but the 
claim of the first plaintiff, assuming him to 
have been born in 1886, that is, prior to the 
commencement of the adverse possession of 
the first defendant, was saved by the pro- 
vision of section 7 of the Limitation Act, 1877; 
and that the acts of the plaintiffs’ father in 
admitting the first defendant to a joint enjoy. 
ment of the family property and in coming to 
a partition with him were binding upon the 
plaintiffs, whether the first defendant’s adop- 
tion was in fact valid or nos. Ha, there- 
fore, dismissed the appeal. The following 
is the material part of his judgment: — 


“The first question that arises with regard 
to limitation is whether time began torun 
in favour of Jainarayan from his entry on 
joint possession in 1887, or only from his 
separate possession in 1898; on this point, 
no direct authority has been shown to me, nor 
do I find any cited by the learned District 
Judge. In the absence of such authority, I 
am, however, clearly of opinion that 
Jainarayan in entering on joint enjoyment 
of the whole estate commenced an adve.se . 
possession of the whole of the property, which 
continued in respect of the portion made over 
to his exclusive enjoyment in 1898, against 
any one interested to deny his right toa share 
in the property. 

“On this view, the claim of the three 
younger appellants is time-barred, as on 
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their own showing they were born after 
time had begun to run against them. So on 
the principle recognised in Siddhessur Dutt 
v. Sham Ohand Nundun (12) and in Harnabh 
Pershad v. Mandil Dass (13) which must, in 
my opinion, be accepted, they are not entitled to 
the benefit of section 7 of the Limitation Act, 
and their appeal fails and must be dismissed. 
But as the appellant, Ramkishore, was, if his 
age had been correctly stated, born in 
1886, he is entitled to the benefit of section 
7, so mere adverse possession cannot avail 
against him, and but that his suit fails on 
another ground, a remand would be necessary 
for trial of the question of age. 


“5, The question, whether the appellant, 
Ramkishore is bound by his father’s ac- 
quiescence in Jainarayan’s joint enjoyment 
of the family property and consent to a 
partition with him, depends on whether 
Kedarnath is held to have acted in a per- 
sonal or a representative capacity. The 
decisions of Ram Narain v. Bisheshar Prasad 
(14) and Sundar Lall v. Ohhitar Mal (15), 
cited by the appellants’ learned Counsel, no 
doubt, go far in emphasizing the independ- 
ent right of the Mitakshara son. 


But the first of these cases was one on 
the provisions of the Civil Procedure Code 
with regard to res judicata, and there were 
circumstances, which were held to negative 
the father’s having acted in a representative 
capacity. The second wasaclaim by song 
to redeem a mortgage after their father had 
obtained a redemption decree, but failed to 
comply with its terms, and a remand was 
ordered for trial of the issue whether he had 
sued in a representative capacity or not. 
And in applying the provisions of the Trans- 
fer of Property Act with regard to mortgages, 
this Court has held that members of a 
joint Hinda family, of whose existence the 
mortgagee has notice, must be joined in 
foreclosure proceeding or will retain their 
right to redeem [See Dindayal v. Sheoraj 
Singh (16) and-Ghastram v. Jhingwa (17) ], 
But there is another class of cases, cited 
by the learned Pleader for the respond- 


(12) 28 W ; 
(18) 27 0. 379 at p. 403. 
(14) 10 A. 411; A. W. N, (1888) 149. 

(16) 29 A. I; 3 A. L, J. 644; A. W. N. (1906) 249, 
G6) 2N. L. R. 116 

(17) 4N. L 


ent, Jainarayan, which are, in my opinion, 
much more directly in point, and in 
which the father’s power to bind his 
sons has been affirmed. These are Pitam 
Singh v. Ujegar Singh (18), is which a 
compromise by a father agreeing to a parti- 
tion of a family estate with co-sharers was 
held binding on the sons; Jagan Nath 
v. Mannu Lal (19), in which an agree- 
ment by a father to refer a partition to 
arbitration was held to be binding on his sons, 
and Balaji v. Nana(20),in which also au arbi- 
tration agreed to by a father was held to be 
binding on his son. Inmy own experience, 
partitions constantly occur, in which one or 
both of the dividing parties contain minor 
children who are represented by their fathers, 
and remain joint with them. It would be most 
undesirable that such arrangements should 
be liable to be challenged years after, when 
the values of the shares have perhaps 
changed or some of them have been alienated 
by those to whom they fell, without even 
alleging fraud on the part of the minor’s 
representative. 

And in Balkishen Das v. Ram Narain 
Shahu (21), their Lordships of the Privy 
Council have recognised the right of a 
Hindu father to bind the interest of his 
minor sons by a partition, subject to their 
being entitled by proper proceedings to set 
it aside as unfair or prejudicial to their 
interest, č. e., I think as having been to his 
knowledge unfair or prejudicial to them when 
he effected it and not merely because to have 
it re-opened would beto their advantage. 
The appellant’s learned Counsel admits that 
a bona fide family arrangement would be 
binding on his client, but contends that such 
an arrangement must be alleged, put in issue, 
and proved. I am unable to accept this 
contention. Hither Jainarayan was Ram- 
bilas’ lawfully adopted son, or he was not. 
If he was, the arrangement effected in 1896 
was, in my opinion, a partition, and as such 
is binding onthe sonsof Kedarnath, one 
of the parties to it. If he was not, the 
arrangement was in the natureofa com- 
promise of a claim either disputed, or which 
might have been disputed. And on this 


(18) 1 A. 651. 

(19) 16 A. 231 at p. 288; A. W. N. (1894) 60. 

(20) 27 B. 287 at 290; 5 Bom. L. B. 95. 

(21) 30 I. A. 189 at p. 160; 7 O. W. N. 578; 5 Bom. 
L. R. 461; 30 0. 738. 
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view alao, in the absence of any allegation 
of fraud or collusion, Kedarnath’s action is, 
jn my opinion, binding on his sons. I see 
no need, therefore, to remand the case for 
inquiry into the disputed matters of fact; 
so the whole appeal fails, and is dismissed 
with costs,’ 

The plaintiffs thereupon appealed to His 
Majesty in Council. 

Messrs. De Gruyther, K. O., and H. Mitra, 
for the Plaintiffs-Appellants:—The admis- 
sion of the plaintiffs’ Pleader means that 
their father gave away half of the ancestral 
property in 1896. The fact that Jaidevi 
was previously recorded in the Revenue 
books as owner of the property given away 
in that year to the first defendant did not 
operate as a separation in title or alter its 
devolution: Rewa Prasad Sukal v. Deo Dutt 
Ram Sukal (22}. On her death the plaintiffs 
and their father as oo-parceners became 
entitled to the property recorded in her 
name, and their father had no right to give 
it away to the first defendant without their 
consent. Itis contended that their father 
made a partition and gave the first defend- 
ant his share. If so, the plaintiffs, who were 
then minors, are entitled to challenge the 
partition asthe first defendant’s adoption 
being invalid he was not entitled to any 
share of the ancestral family property. 
Balkishen Das v, Ram Narain Shahu (21) and 
Strange’s Hindu Law (1815 Edition), p. 222, 
Ch, 9 on Partition. The plaintiffs contend 
that the property so given is an alienation by 
their father and they are entitled to sue to 
recover it: Mayne on Hindu Law and 
Usage, pp. 439, 336, (7th Edition). The District 
Judge says that the acquiescence of Kedar- 
nath estops his sons from questioning the 
validity of the first defendant’s adoption 
but there is no evidence to support that 
finding. Noris there evidence to support 
the finding that the defendant lost his share 
of the property of his natural family. It is 
submitted, therefore, that the case has not 
been rightly decided without taking evidence, 
There could be no adverse possession from 
1887 to 1893 during which period there 
was joint possession. The snit is not barred 
as it was instituted,within less than three years 
after the first plaintiff attained majority and 
the remaining plaintiffs were minors when it 


was instituted: Limitation Act, 1877, seo- 
(22) 27 T. A. 39; 27 ©, 515; 40. W. N. 582. 


tion 7. Omission to bring, within six years’ 
period provided by Article 118 of the Limi- 
tation Act, 1877, a suit to obtain declaration 
that an alleged adoption was invalid, or 
never, in fact, took place, is no bar to a 
suit for possession of property: Muhammad 
Umar Khan v. Niaz- ud-din (23). 

It is submitted that the case should be 
sent back without any expression of opinion 
for trial according to law. 

Mr. G. R. Lowndes, for the Defendant-Re- 
spondent Jainarayan and his alienee:—~The 
point now raised that the plaintiffs’ father 
gave the property in 1898 as a gift isa new 
point. The case in the Courts below was 
that there was then a partition and the frst 
defendant got a shareas he was adopted in 
the family. 

The plaintiffs’ father, who was the head 
of the family, accepted the fact of Jainarayan’s 
adoption and it is submitted that the 
plaintiffs are bound by such an acceptance. 
What took place in 1898 wasa family 
settlement, which Kedarnath had the power 
to make and his sons are bound by it: Jagan 
Nath v. Mannu La] (19), and Mayne ow Hindu 
Law and Usage, 7th Edition, pp. 455, 346. 

Both Courts in India have held that 
Jainarayan’s possession was adverse to 
Kedarnath. His right to recover posses- 
sion was, therefore, lost long before the suit 
was brought and on the date of the 
suit he had no right to the property 
sought to be recovered. See Limitation Act, 
1877, Article 144 and section 28. 

Jainarayan’s adverse possession against 
Kedarnath bars his sons the plaintiffs: 
Radhabatv. Anantrav Bhagavant Deshpande(11). 
The plaintiffs are claiming through their 
father and their claim is barred in apite of 
section 7 of the Limitation Act, 1877. 

The suit in the present form does not 
lie. The plaintiffs during the life-time of 
their father cannot demand possession of 
the family property. Jainarayan has acquired 
a good title at least against Kedarnath and 
the plaintiffs cannot recover his share. They 
could sue for partition bat nos for 
possession of the whole of the proper- 
ty: Koer Husmat Rat v. Sunder Das (24)} 

(28) 391. A. 19; 6 P. W.R. 1912; 11 M. L. T. 76; 


“9 A. L.J. 187; 15 0. L. J. 172; 12 P. L. R. 1912; 22 


M. L. J. 240; 14 Bom. L. R. 182; 16 O. W. N. 458; 39 
C. 418; 126 P. R. 1912; (1912) ML W. N. 77; 13 Jnd 
Cas. 344. 

(24) 110. 396. 
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Reference is also made to section 14 of the 
Limitation Act, 1908. ` 

It is submitted that the Courts in India 
had sufficient material before them to decide 
the case. 

Mr. De Gruyther, K. C., in reply: The 
plaintiffs sue for the restoration of the 
property to the joint family and Article 
126 of Schedule II to the Limitation Act, 
1877 contemplates such a suit. If the 
plaintiffs had sued for their share, their 
suit would have been dismissed: Rajaram 
Tewaree v. Luchmun Pershad (25). 

(Mr. Lowndes: I do not admit that Central 
Provinces follow Bengal. ] 

[Sir Jonn Epon :—Oentral Provinces lean 
towards Allahabad.] 


Oentral Provinces follow Allahabad, 
where the law on this point is the same as 
that in Bengal. A single. co-parcener is 
entitled to set aside an alienation. A suit 
for partition would break up the joint 
family, as such suit must include besides 
the property in suit other joint property, 
There is no reason why the plaintiffs 
should be compelled to break up the joint 
family and forced to bring a suit for 
partition, when they are entitled to joint 
possession with their father: Naranbhai v. 
Ranchod (26) and Radha Prosad Wastd v. 
Esuf (27). There is no equity between the 
alienor of joint property and his alienee: 
Madho Parshad v. Mehrban Singh (28). “But 
even if Jainarayan is entitled to retain Kedar. 
nath’s share, the Court could give possession 
of the whole of the property in suit to the 
plaintiffs with a declaration that Jainarayan 
had acquired Kedarnath’s share and was 
entitled to have a partition. Deendyal Lal 
v. Jugdeep Narain Singh (29), Baboo Hard, 
Narain Sahu v. Pandit Baboo Ruder Perkash, 

| Misser (80), and Mayne on Hindu Law and 
Usage, 7th Edition, pp. 483, 465, 364 and 
365. 

To deny any relief except ina partition 
suit would be to deny the plaintiffs’ right to 
relief altogether. Moreover, the form of the 
suit does not affect the merits of the case and 


no suit shall be dismissed in appeal except 
(25) 12 W.R. 478; 4 B. L. R. A.C. 1 
(26) 26 B. 141- 
(27) 7 0. 414; 9 O. L. R. 76. 
(28) 17 I. A. 194; 18 O, 157. 
(29) 41. A. 247; 3 C. 198; 1 0. L. R. 49. 
(80) 11 T. A. 26 at p. 30; 10 C, 626. 


on the merits of the case: Code of Civil Pro- 
cedure, 1882, section 578. 

The contention that the suitis barred 
against the plaintiffs’ father and, therefore, 
against the plaintiffs, depends upon the 
question how the father’s acts would bind 
the sons. It is a question of fact and cannot 
be decided without evidence, 


JUDGMENT. 


SIR SAMUEL Grirvita.—This was a suit 
instituted— to use the words of Article 126 
of Schedule II, to the Indian Limitation Act 
of 1877—" by a Hindu governed by the law 
of the Mitakshara, to set aside his father’s 
alienation of ancestral property.” 

The plaintiffs, the appellants, are the 
four sons of the defendant, Kedarnath. The 
defendants are one Jainarayan, Kedarnath, 
and certain assignees from the former. The 
case made by the plaint, so far as material to 
the present appeal, is that the plaintiffs and 
their father were the owners of a joint 
undivided ancestral estate subject to the 
Mitakshara law, and that Kedarnath, in 
October 1898, improperly made a disposition 
of part of it by way of partition to the 
defendant, Jainarayan. The relief formally 
claimed was that “each of the defendants 
may be ordered to deliver them the posses- 
sion of whatever property he has with him 
out of that mentioned in paragraph 11,” with 
consequential relief. 

The suit was instituted on 20th December 
1907. The first plaintiff was alleged to 
have been born on 20th December 1886, 


the other plaintiffs being younger. The 
plaintiffs alleged that the estate had 
descerded to two brothers, Ramnath and 
Rambilas, neither of whom had issue, that 


in 1877 the former adopted the defendant, 
Kedarnath, that Rambilas died in 1881 and 
Ramnath in 1883, whereupon Kedarnath 
became solely entitled, that about 1286 or 
1887 the widow of Rambilas, whose name 
had previously, with the consent of Ram- 
nath, been entered in the local register as a 
joint owner in place of Rambilas, adopted 
Jainarayan as the son of Rambilas, and that 
his name was thereupon entered as owner in 
her place, that the adoption of Jainarayan 
was invalid for various reasons stated, and 
that in 1898 Kedarnath “gave” a specific 
part of the estate to Jainarayan, who has 
since claimed aud enjoyed the „separate pos- 
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session of it. Under these circumstances, 
the plaintiffs claimed restitution of the part 
so given, 

Amongst other defences, Jainarayan set 
up that the plaintiffs are bound by the 
acquiescence of their father Kedarnath in 
the admission of Jainarayan to the family, 
and that the suit is barred by the Limitation 
Act. 

In proceeding before the District Judge 
for the purpose of settling preliminary issues 
of law, tho nlaintiffs’ Pleader admitted that 
“plaintiffs’ father had actually given posses- 
sion of the property in suit to defendant No. 
1 (Jainarayan) to enjoy it exclusively 
hy himself in 1898. Previously he was 
living as a joint member and jointly enjoy- 
ing the property by reason of plaintiffs’ 
father’s inaction and acquiescence in this 
mode of “enjoyment.” The case was decid- 
ed in the Courts below upon the allegations 
in the plaint, together with this admission. 
The first three issues were finally settled as 
follows: 

1. Whether plaintiffs can maintain the 
suit in its present form without suing for 
partition ? 

2. Are plaintiffs bound by the acquiescence 
of their father in admitting defendant No. 1 
into the family and allowing him a share in 
the property ? 

8. Since defendant No. 1 has been in 
joint possession of property with Kedarnath 
since 1887 and in separate possession of his 
share since 1897-98, has he acquired an 
absolute title to the property in dispute P 


Tf plaintiffs’ father’s claim is time-barred, 
has their claim become time-barred 
also ? 


There was some controversy as to the 
effect of the admission already stated. But 
“their Lordships think that, as the issues 
were settled in presence of the parties, it 
must be construed inthe sense recited in 
the third issue. The learned Judge of first 
instance answered the first and second issues 
in the affirmative, and as to the third issue, 
held that the defendant, Jainarayan, had ac- 
quired an absolute title to the property in 
suit by adverse possession for more than 12 
years, 

On appeal to the Court of the Judicial 
Commissioner, the learned Additional 
Commissioner held that as the first plaint- 
iff had instituted the suit within three 


years ofattaining the age of 21, he was 
entitled to the benefit of section 7 of the 
Limitation Act of 1877 and the suit was 
not barred as against him, but he held 
that it was barred as against his younger 
brothers, who were born after the com- 
mencement of what he regarded as the 
adverse possession of the defendant, Jai- 
narayan. It was, however, conceded before 
this Board, and, as their Lordships think, 
rightly conceded, that if the first plaintiff 
succeeds in the suit, his younger brothers 
born before a partition of the estate will 
be entitled to share in the relief. 

The learned Additional Commissioner also 
held that the first plaintiff was bound by 
his father Kedarnath’s acquiescence in Jai- 
narayan’s joint enjoyment of the family 
property and consent toa partition with 
him, since in such acquiescence and consent 
he must be held to have actedin a repre- 
sentative and not in a personal capacity. 

The basis of the suit is that the adop- 
tion of Jainarayan was wholly invalid, in 
which case he was in the view of the 
law an absolute stranger. It is not dis- 
puted that the validity of an adoption 
may be contested by persons prejudicially 
affected by it. And it seems to their Lord- 
ships to be clear that, although a partition 
made by a Hindu father may under some 
circumstances bind his minor sons, as was 
held by this Board in Batkishen Das v. 
Ram Narain Sahu (21), yet, if on the parti- 
tion, a share is given to an absolute stranger, 
the partition may be impeached as a dis- 
position of property made without con- 
sideration, unless it can be supported as 
a bona fide compromise of a disputed olaim. 
There are no materials before the Board 
to enable them to form a conclusion in 
favour of the respondent on this ground, 
as suggested by the learned Additional 
Judicial Commissioner, even if sucha case 
had been set up by him. 

Their Lordships are, therefore, of opinion 
that if the adoption of Jainarayan was 
wholly invalid, the plaintifs would be 
entitled to succeed in the absence of any 
other defence. 

With respect to the form of suit, it was 
rightly pointed out by the learned Counsel 
for the appellants that to deny any relief 
except in a suit for partition would be 
to deny the right of relief altogether, sinee 
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the basis of their claim is that they are 
still entitled to the estate as a joint un- 
divided estate, and desire to enjoy itas 
such. It may well be, however, that as 
between Kedarnath and Jainarayan, the 
latter may be entitled to insist that he 
stands in the shoes of the former as to 
the share which would come to Kedarnath 
upon a partition; and that the Court, if 
that position were established, would itself, 
at Jainarayan’s instance, decree a partition 
as between the plaintiffs on the one hand 
and Kedarnath on the other. Their Lord- 
ships think that on the present pleadings, 
it is open to Jainarayan to set up such 
acase, but express no opinion as to its 
validity either in law or fact. 

Under these circumstances, their Lord- 
ships, being of opinion that they cannot, 
onthe materials before them, finally de- 
termine the rights of the parties, will 
humbly advise His Majesty to set aside 
the judgments and decrees appealed from, 
and remand the suit for trial, with a 
declaration that it is competent for the 
Court, in the event of the respondent, 
Jainarayan, failing in his other defenses, 
to make the whole or any part of the 
relief granted to the plaintiffs conditional 
on their assenting to a partition so far 
as regards Kedarnath’s interest in the estate, 
so as to give effect to any right to which 
the respondent may be entitled claiming 
through Kedarnath. 

The respondents must pay the costs of 
the hearing on the preliminary issues in 
the District Court, and the costs of the 
appeal to the Judicial Commissioner, but 
there will be no order as to the costs of 
this appeal. 

Appeal allowed; Oase remanded. 


Solicitor for the Appellants: Mr. FH. 
Dalgado. 
Solicitors for the Respondents: Messrs. 
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BOMBAY HIGH COURT. 
FULL BENCH. 
Seconp Qiyin Arrera No, 460 or 1912. 
June 20, 1913. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
Mr. Justice Beaman and Mr, Justice Shah, 
HANMANT RUKHMAJ[—Daraenpant 
— APPELLANT 
versus 
ANNAJI HANMANT—Prarntizs— 
Respondent, 

Civil Procedure Code (Act V of 1908), O. XLI, r, 11-— 
Judgment-—Summary dismissal of appeal—Civil Cir- 
cular No. 51. 

When an Appellate Court dismisses an appeal under 
Order XLI, rule 1), it must write a formal judgment 
in compliance with the practice Jaid down in Civil 
Circular No. 51. 

Tanaji Dagde v. Shankar Sakharam, 12 Ind. Cas. 
564; 36 B. 116; 13 Bom. L. R. 1002, overruled. 

The rule in the said circular is not abrogated by 
the enactment of the new Civil Procedure Code. 

Second appéal from the decision of the 
District Judge of Nasik, in Appeal No, 98 
of 1912, dismissing the appeal under Order 
XLI, rule 11, from the decree passed by the 
Subordinate Judge at Sinnar, in Oivil Suit 
No. 326 of 1911. 

REFERENCE TO THE FULL BENCH. 

Heaton AND Rao, JJ.—We refer to a Full 
Bench this question: Whether the judgment* 
of the first Appellate Court in this case is a 
judgment in accordance with lawP If the 
decision in Tanaji Dagde v. Shankar Sakharam 
(1) is correct, the judgment is in accordance 
with law. But the decision in that case is 
contrary to the previous practice as upheld 
by this Court, as will be seen from the cases 
reported as Puttappa v. Yellappa (2); Narayan 
Lakshmandas v. Lala valad Sandu Patil (3): 
Thakor Takhatsangit Ramsangit v. Bat 
Sunderda (4) and also Khushal Ohintaman 
v. Supdu Tapiram (5). It is because of the 
conflict between the decision and the previous 
practice, and because of the doubt which does - 
arise in our own minds as to whether Tanajz’s 
case (1) is correctly decided that we make 
this reference. 

Mr. D. W. Pilgamkor, for the Appellant, 

Mr. R. R. Desai, for the Respondent. 

(1) 12 Ind. Cas, 564; 36 B. 116; 18 Bom. L. R, 1002, 

(2) 5 Bom. L. R. 233. 

(8) (1894) P. J. 113, 

(4) (1891) P. J. 58. 

(5) (1891) P. J. 239. 





“The judgment ran as follows:—“The appeal is 
summarily dismissed. Order XLI, rule 11, Civil Pro- 
cedure Code.” 
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JUDGMENTS OF THE FULL BENCH. 

Scorr, ©. J.—The question which has been 
referred to us is whether the judgment of the 
first Appellate Court is a judgment in accords 
ance with law. The reference is made on the 
ground that the decision in Tanaji Dagde v. 
Shankar Sakharam (1) seems to conflict with 
the previous practice of the Court, as appear- 
ing from Puttappa v. Yellappa (2); Thakor 
Takhatsangjj Ramsangji v. Bat Sundarba (4); 
Khushal Ohintaman v. Supdu Tapiram (5) and 
Narayan Lakshmandas v. Lala valad Sandu 
Patil (8). There is much to be said for the 
reasoning in Tanaji Dagde v. Shankar Sakha- 
ram (1) upon the materials which were then 
before the Court. But the Court does not 
appear to have had in mind the existence of 
Civil Circular No. 51, which was published in 
1890 under the provisions of the High Courts 
Act. That Circular provides that “when an 
Appellate Court dismisses an appeal under 
section 551 of the Code of Civil Procedure, a 
judgment should be written and a formal 
decree drawn up.” There is nothing in the 
new Code of Civil Procedure which introduces 
any change in the law, except in so far as 
the rules commencing with rule 9 of Order 
XLI are headed: “ Procedure on admission of 
appeal.” That change is not sufficient to 
abrogate the rule published under the High 
Courts Act, which is quite consistent with 
the provisions of the Code. That rule in the 
Civil Circular is the basis of all the Bombay 
judgments above referred to, except that 
reported as Tanaji Dagde .v. Shankar 
Sakharam (1). We are, therefore, of opinion 
that the practice laid down in that Circular 
must atill be observed by the Courts of this 
Presidency subject to the superintendence 
of the High Court. 


Baamayn, J.—Had we nothing more to do 
here than give a true construction of Order 
XLI, then notwithstanding the conflicting 
decisions which have been cited to us, I 
should certainly have adhered to the view 
expressed by my brother, Hayward, in which 
I concurred, in Tanaji Dagde v. Shankar 
Sakharam (1). 1 think too that what that 
case authorized is desirable and right to be 
done as tending to relieve a hard worked 
moffussil judiciary from a heavy burden of 
clerical work, which must, in many cases at 
Jeast, be practically superfluous. But in 
view of the Circular order which has been 
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mentioned, I feel that so long as that Circular 
order stands, and has the forca of law, I 
ought to concur, and, therefore, I do concur in 
the judgment which has just been pronoune- 
ed by my Lord, the Chief Justice. 

Sau, J.—I concur in the judgment deliver- 


| ed by my Lord, the Chief Justice, 


PRIVY COUNCIL. 
APPEAL FROM THE ÅLLAHABAD HIGH Covert. 
. July 18, 1918. 
Present:— Lord Atkinson, Lord Parker of 
Waddington, Sir John Edge and 
Mr. Ameer Ali. 
NET RAM SINGH AND orgurs—Prarntires 
— APPELLANTS 
versus 
Musammat TURSA KUNWAR—Deranpast 
— RESPONDENT. 

Hindu Law—Joint family—Partition—Succession by 
wife—Right by survivorship—Entries in Revenue Re- 
cordsand acts indicating separation—Presumption of 
jointness rebutted. 

A Hindu died leaving several sons. The name 
of the widow of one of them was entered in the 
Revenue Records on the death of her own son and, snb- 
sequently, on her own death, the property was claim. 
ed by all surviving brothers. On the death of the 
eldest brother, his widow's name was recorded in 
revenue papersin place of that of her husband in 
respect of his own share as well as the share in the 
property left by the widow of the brother who died 
previously. 

There were several mortgages executed by the 
sons separately of their respective shares: 

Held, that the family was not joint and that the 
entries in Revenue Records coupled with the other 
circumstances of the case rebutted the ordinary pre- 
sumption of Hindu Law relating to jointness, 


Appeal heard ex parfe from a jadgment 
and decree of the Allahabad High Court, dated 
March 30, 1910, which had varied a judgment 
and decree of the Additional Subordinate 
Judge of Aligarh, dated November 80, 1908, 

FACTS.—One Narayan Singh had two 
wives and by one he had Chhiddu Singh 
who had married Tursa Kunwar, the 
defendant-respondent in the suit, while by 
the other he had four sons, Dambar Singh 
whose wife was Janki and whose son 
was Sher Singh, Net Ram Singh, Kirab 
Ram Singh and Kanbai Ram Singh. At 
the time Narayan Singh died, Chiddu 
alone was of age; the other half-brothers of 
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his were minors. Oa coming of age, the firat 
to die was Dambar Singh who was succeeded 
by his son Sher Singh, on whose death his 
mother Janki took possession of what was her 
busband’s share. Her name was entered in all 
revenue papers. Jauki also died and the 
share of property in her possession devolved 
on all the brothers of her husband. Chhiddua 
Singh having died, his widow, Tursa Kunwar, 
got her name entered in all revenue papers 
both in respect of her husband’s original share 
as well as what he was entitled to on the 
death of Janki in the share originally be- 
longing to Dambar. Thereupon Net Ram 
Singh and other half-brothers of Chiddu 
claimed his property from his widow on the 
grounds that they were all joint and the 
widow of Chhiddu, Tursa Kunwar, was entitled 
to maintenance only. There were certain vil- 
lages which stood in tha name of Ohhiddu 
alone, while the names of other brothers of his 
appeared in respect of others. In 1898 a 
certain village Susayan was partitioned be- 
tween them. In khewat, too, the share of each 
brother was defiaed. Hach had enjoyed his 
share of the income and the bullocks ete., of 
each were kept separate. There had been mort- 
gages executed by them severally and their 
names were entered in revenue papers in 
proportion to their shares. The Subordinate 
Judge, however, decided: that the family was 
joint except a certain village which was wakf 
and another which was admittedly divided. 
On appeal the High Court reversed the find- 
ings of the lower Court in so far as it had 
held the family to be joint and confirmed 
what was held to be separate. An appeal to 
His Majesty in Council was then preferred. 

Mr. B. Dube, on behalf of the Appellants, 
contended that mere entries in Revenue Re. 
cords did not rebut the ordinary presumption 
that a Hindu family was joint. 

The Respondent did not appear. 


JUDGMENT. 


Mr. AMBEB Att.—The sait, which has 
given rise to this appeal, was brought by 
the plaintiffs in the Oourt cf the Subordinate 
Judge of Aligarh, to obtain a declaration 
that, as members of a joint undivided 
Hindu family, they became entitled, by right 
of survivorship, to the shares of their half- 
brother, Chhiddu Singh, in the properties 
mentioned in the schedule to the plaint, upon 
his death in 1907, The plaintiffs and 


INDIAN CASES. 


[1913 


` 


Chhiddu Singh are the sons by different 
mothers of one Narayan Singh, who died in 
1879. They allege that after their father’s 
death, the familr continued joint during the 
whole of Chhiddu’s life-time, and that in 
1907, after Chhiddu’s death, his widow, 
Tursa Kunwar, the defendant to the present 
action, obtained from the Revenue Courts an 
order to have her name recorded in the Col- 
lector’s Register as proprietor in place of her 
deceased husband. 

The defendant, Tursa Kunwar, contested 
the claim on the ground that her husband 
was atthe time of his death separate from 
his brothers, and that, consequently, his share 
in tke several properties had rightly devolv- 
ed ou her. In support of her contention, she 
relied mainly ona number of documents 
consisting chiefly of entries in Revenue 
Records and mortgage-deeds separately exe- 
cuted by the brothers. 

The Subordinate Judge, upon a review of 
the evidence, was of opinion that the plain- 
tiffs had established their allegation, and 
accordingly decreed their claim. On appeal, 
the High Court of Allahabad has taken a 
different view. It has held in effect that 
whatever might have been the position among 
the plaintiffs ¢nferse, the evidence and in- 
ferences from facts proved, left no room for 
doubt that at the time of his death Chhiddu 
was separate. from his brothers. The 
learned Judges accordingly varied the 
decree of the Subordinate Judge and dis- 
missed the plaintiffs’ suit, save as regards 
one village with respect to which they agreed 
with the lower Court. 

The plaintiffs have appealed to His Majesty 
in Council, and the main contention advanced 
on their behalf is that the High Oourt was 
in error in relying on the entries in the 
Revenue Records, which by themselves are not 
sufficient to rebut the presumption of Hindu 
Law relating to jointness or to prove separate 
possession by the different members of a 
family which in its inception was admittedly 
joint. 

Their Lordships, however, observe that 
the learned Judges in the Court below have 
not rested their judgment merely on entries 
which, standing by themselves, may be re- 
garded as inconclusive. They have drawn 
inferences from the acts of the brothers ` 
which are consistent only with the hypothesis 
of separation, They say:— 
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“Not only do we find this separate entry of 
names in regard to specified areas of the 
village Nimgaon,-but we further find that on 
the 8th of March 1900, three separate mort- 
gages were made by Net Ram, Kanhai Singh, 
and Mukhram Singh, respectively. Hach 
of them purported to mortgage a specified 
portion of the land in Nimgaon, separately 
entered in their names, and described it as 
owned and possessed by him alone. So thit 
not only were their names separately entered 
jo the revenue papers in regard to specified 
areas, but they dealt with those areas as 
separate owners thereof.” 

The plaintiffs made no attempt to explain 
how, if the brothers were joint, as they 
allege, at the time of the transactions, 
separate mortgages were executed by them 
in respect of specified areas held by each 
separately inthe village of Nimgaon. The 
circumstances connected with these mort- 
gages were within their knowledge, and it 
lay upon them to show that the transactions, 
although separate, were consistent with 
jointness. : 

The learned Judges refer also to the ad- 
mitted partition among the five brothers of 
the village of Susayan in 1898, to the entry 
of Ohhiddu’s name alune in respect of one 
village, and of the names of his four half- 


brothers in respect of another, to the separate 


enjoyment of .their respective sir lands by 
Chhiddu and the plaintiffs all tending to 
show a separation in estate before Chhiddu’s 
death. f 

On the whole, their Lordships see no 
reason to disturb the finding of the High 
Court, and they will, accordingly, humbly 
advise. His Majesty that the appeal be dis- 
missed. As the respondent does not appear, 
there will be no costs. 

Appeal dismissed. 

Solicitors for Appellants: Messrs. Barrow, 

Rogers & Nevill. 


BOMBAY HIGH COURT. 
FULL BENCH. 
Seconp Civiy Arrea No. 543 or 1912, 
June 20, 1913. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
Mr, Justice Beaman and 
Mr. Justice Shah, 
SHIVAYAGAPPA SANGAPPA 
KENGUAL—Ptarntive —A ppeLnant 
versus 
GOVINDAPPA PAUDAPPA—Darenpant 
— RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 5. 
15B, scope of—Mortgage suit — Compromise decree 
fiwing instalments—~In default of payment whole pro- 
perty tobe sold—Condition not unlawful or against’ 
public policy. 

The provisions of section 15B of the Dekkhan 
Agriculturists’ Relief Act cannot be applied by analogy 
whenever a compromise is entered into, which is to 
be recorded by the Court and to form the basis of a 
consent decree. The Section in terms only applies 
where the Courtin its discretion directs that the 
amount due shall be payable by instalments. 

A compromise by parties to a mortgage suit, go- 
verned by the provisions of the Dekkhan Agricul- 
turists’ Relief Act, under which, upon the failure to 
pay two instalments, the whole of the mortgaged 
property may be brought to sale, is not unlawful or 
contrary to public policy. 

Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No. 1 of 
1911, confirming that passed by the Subordi. 
nate Judge of Muddebihal, in Darkhast No. 
132 of 1910. 

REFERENCE TO A FULL BENCH. 

Heaton AND Rao, JJ.—The facts of the 
case are briefly these: — 

The plaintiff is an agriculturist. On 5th 
December 1895, plaintiff mortgaged certain 
lands with possession to the father of defend- 
ant No. 1 to secure a loan of Rs. 2,000, 
In 1907, plaintiff filed a suit for an account 
of the principal and interest remaining 
unpaid on the mortgage. On 24th February 
1908, a decree was passed in terms of a 
compromise, which directed that plaintiff 
should pay Rs. 4,009 to the defendants by 
twenty annual instalmenis of Rs. 200 each, 
and that in default of payment of two 
instalments successively, the defendants 
should recover the whole amount due by 
sale of the mortgaged lands. 

Plaintiff having failed to pay the first 
two instalments, defendants applied in 
execution of the decree for the sale of the 
whole of the mortgaged property. This 
application was granted and the execution 
proceedings were transferred to the Collector 
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under section 68 of the Civil Procedure 
Code. 
In appeal, the District Judge confirmed the 
order of the Subordinate Judge. 
The question raised in this appeal is 
whether having regard to section 15B, 
clause 2,of the Dekkhan Agriculturists’ Relief 
Act the decree sought to be executed can 
be enforced, in so far as it directs that the 
whole debt is recoverable on failure to pay 
two instalments. In Kishandas Shivram 
Marwadi v. Nema Rama Vir (1), there was a 
compromise containing a provision to the 
effect that “in default of payment of two 
jnstalments the whole mortgaged property 
shall be liable to sale.” It was held that 
this provision was contrary to public policy 
as declared in section 15B, clause 2, of the 
Dekkhan Agriculturists’ Relief Act. Such 
a compromise, it was held, is illegal and if 
that be so, itis nosfcompetent to the Court 
to pass a decree in terms of the compromise 
jn this suit. But itis urged that the pre- 
sent case is distinguishable from the case 
of Kishandas Shivram Marwadi v. Nama 
Rama Vir (1), inasmuch asin tbat case the 
question as to validity of the compromise 
had arisen before any decree was passed, 
whilst in the present case the compromise 
js already merged in the decree, and so 
long as it stands, the decree is conclusive 
between the parties, and its validity cannot 
be impeached in execution proceedings. In 
support of this contention, Mr. Kelkar relies 
on Ohintaman Vithoba v. Ohintaman Bajaji 
(2) and Oowasji Temulji v. Kisandas Ticumdas 
(3). Undoubtedly the ordinary rule is, as 
remarked by Westropp, O. J., in Lad kuvar- 
bai v. Qhoel Shri Sarsangjt Pratabsangji (4), 
“that a Court of Equity will assume its 
own dđesrees and orders to be correct and 
binding until duly reversed on rehearing 
appeal, or review, and will carry them into 
execution; yet where lapse of time or other 
circumstances render it necessary for the 
party seeking execution specially to invoke 
the aid of the Court for that purpose, ib has 
refused to out decrees and orders which maui- 
festly appeared to be erroneous, and has de- 
clined, as Lord St. Leonards phrases it, to per- 
petuate error.” See Stamer v. Nisbett (5), 
(1) 8 Ind. mee 651; 35 B. 190;12 Bom. L. R. 1024. 
S 22 Cas. 984; 35 B. 871; 13 Bom. L. R. 949. 
(4) 7 B. H. O. R. (O. C. J.) 160 at p. 163. 

(5) (1846) 3 J. & L, 447; 2 Ir. Eq. R. 26. 


Hamiltonv, Houghton(6), Whitev. Parnther(7), 
Gangadhar Bhivrav v. Datio Krishnajt (8). 

IE Kishandas Shivram Marwari v. Nama 
Rama Vir (1) is correctly decided, the 
order now appealed againstis wrong. But 
Chandavarkar, J.,and Heaton, J., held in 
Piraji v. Ganapati (9), that a compromise 
decree in a suit underthe Dekkhan Agri- 
culturists’ Relief Act was not bad although 
the provisions of section 12 of the Act had 
not been followed. Chandavarkar, J., anid: 
“There is nothing in the language of section 
12 or in any other section of the Act which 
expressly deprives the parties toa suit of 
the powerof entering into a compromise 
and having that compromise recorded 
under section 375 of the old Civil Procedure 
Code.” He relied on Gangadhar Sakharam 
v. Mahadu Santajz (10). 

It seems that there is a conflict of principle 
between Kishandas’ case (1) aud the decision 
in Piraji v. Ganapati (9). Both cannot be 
right. Ifa compromise decree in a suit 
under the Dekkhan Agriculturists’ Relief 
Act is not bad though section 12 was not 
applied, it cannot be bad by reason of a 
failure to apply section 15B. If the 
special provisions of the Dekkhan Agri- 
oulturists’ Relief Act apply to compromise 
decrees, then Kishandas' case (1) is rightly 
decided: if they do not, then Piraji v. Qan- 
pati (9) is rightly decided. 


As there is this conflict, we refer the 
matter to a Full Bench and the question we 
put is this:—Is a compromise in a suit which 
comes under the Dekkhan Agriculturists’ 
Relief Act bad in law because it is made 
without compliance with the special pro- 
visions of that Act? 

Mr. P. D. Bhide, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT OF THE FULL BENCH. 

Scott, C. J.—The question referred to 
the Full Bench is:—Is a compromise in a suit 
which comes under the Dekkhan Agri- 
culturists’ Relief Act bad in law because it is 
made without compliance with the special 
provisions of that ActP That question is 
couched in very general terms, but it may be 


(6) (1820) 2 Bligh 169; 21 R.R. 65; 4 Hng. Rep. 290 
(7) (1829) 1 Knapp. 179 at p. 221; 12 Eng. Rep. 288 
(8) 9 B. 368. 

(9) 6 Ind. Cas, 527; 34 B. 502; 12 Bom. L. R, 378, 
(10) 8 B. 20. 
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construed as referring to the special provi- . 


sions of section 15B, which are the only 


special provisious referred to in the statement . 


of the case. The parties have agreed toa 
compromise of a mortgage suib, under which, 
upon the failure to pay two instalments, the 
whole of the mortgaged property may be 
brought to sale, and in accordance with the 
terms of that compromise, which was proved 
to the satisfaction of the Court under Order 


XXIII, rule 3, the Court, as it is directed to’ 


do by that rule, ordered that the compromise 
be recorded, and passed a decree in accord- 
ance therewith. 

lt is now said thatthe Court has nob 
noticed that it was not a lawful agreement 
or compromise, and that the illegality con- 
sisted in its not containing provisions similar 
to those expressed in section 15B of the 
Dekkhan Agriculturists’ Relief Act. 

Section 15B of the Dekkhan Agriculturists’ 
Relief Act in terms only applies where the 
Court in its discretion directs that the 
amount due shall be payable by instalments, 
and where it bas in its discretion given 
that direction then certain consequences 
follow as to the amount of property 
which may be sold to satisfy default in 
payment of any of the instalments. But 
there is nothing to show that the Logislature 
intended thatthe provisions of that section 
should be applied by analogy wherever asom- 
promise is entered into, which is to be record- 
ed by the Court and to form the basis of a 
consent-decree. As Mr. Justice West ob- 
served in Gangadhar Sakharam v. Mahadu 
Santaji (10): “It is a general principle that 
exceptional provisions are not to receive a 
development to all their logical consequences 


contrary to the general principles of the law.”. 


Here we are asked to extend by analogy the 
provisions of a special section contrary to the 
general principles expressed in Order XXIII, 
tule 3. A compromise which is made by 
parties who are sut juris should be given effect 
to. We do not think that there is 
anything unlawful in the compromise or 
contrary to publio policy. The line of rea- 
soning would involve the consequence that 
every consent-decree in a mortgage suit, in 
which less time than six months or a greater 
time than six months is given to the 
mortgagor to discharge his mortgage-debt, 
js illegal, because it violates the provisions 
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of the Civil Procedure Code, Order XXXIV, 
rule 2 (e), which would be absurd. We, 
therefore, answer the qaestion, limited in the 
manner above stated, in the negative. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvin Appran No. 246 
or 1911. 

; May 6, 1913. 
Present:—Mr. Justice Parlett, 
C. BURN—AppLicanT 


versus 


D. T. KEYMER, BY ars ATTORNEY 


E. A. VILLA, Bar-ar-Law—Respoypenrt, 

Civil Procedure Code (Act V of 1998), ss. 11, 18— 
Foreign judgments—‘On merits’—Ex parte order--Res 
judicata— Advocate qr Attorney—Personal appearance— 
Fees, 

A suit was brought by one B. in England against A. 
residing in Burma. 

A writ of summons from the King’s Bench Division, 
England, was properly served on A. and his Solicitors 
filed adefence. The Court granted leave to defend 
on As paying into Court £59-16-11 within 6 weeks. 
A. failed to do so and judgment was entered for B. Sub- 
sequently, a suit was brought on the judgment in India 
where A. contended that the English judgment 
was not given onthe merits within the meaning of 
section 13 of the Civil Procedure Code, that it was 
neither conclusive nor res judicata and that a suit 
based on it must fail: ; 

Held, that, as A. was summoned, entered an appear- 
ance and had an opportunity of defending the action 
and ashe neither applied for extension of time for 
giving his defence nor re-opening the case, the judg- 
ment must be held to have been given on the merits 
of the case. _ 

A defendant cannot avoid the application of the 
principle of res judicata by saying that he did not 
appear at the trial of the suit, and a plaintiff who 
has got an ew parte decree on proof of his title, or 
on failure of the defendant to prove a defence, the 
onus of proving which was on him, cannot be deprived 
of the full benefit of the decree which he has obtained 
by the fact that the defendant did not appear in Court 
to protect his own interest. E 

When a party to a suit or his duly constituted agent 
and Attorney appears and acts personally in the suit, 
the mere fact that he orhis Attorney happens to 
be a member of the legal profession entitled to 
practice in Court does not enable him to charge the 
other side with an advocate’s fee. 


Special second appeal for revision of the 
judgment and decree of the Divisional Court, 
Toungoo, confirming those of the Sub-Divi- 
sonal Oourt, Toungoo. 
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Mr. Doctor, for the Applicant., 
Mr, Qhari, for the Respondent. 


JUDGMENT.—On the 1st March 1909, 
respondent took out a writ of summons in 
the King’s Bench Division of the High 
Conrt of Justico in England on a state- 
ment of claim for £59-16-11 and costs 
against appellant who was residing in 
Burma. The writ was specially endorsed 
under Order III, rule 6, of the Rules of 
the Supreme Court, appearance to be made 
within 90 days of the date of service, 
It was served ou appellant on the 5th of 
April, and on the 29th of June his 
Solicitors entered an appearance for him. 
On the 22nd Angust, he swore an affidavit 
setting out his defence to the action to 
which on the 15th of September, plaintiff 
filed an affidavit in reply, and on the 
2lst of September an order was passed 
granting appellant leave to defend the 
action upon paying into Court £59-16-11 
within six weeks. On the 23rd September, 
hia Solicitors communicated the order to 
the appellant and asked him to remit the 
amount to them if he decided to defend 
the action. He may not have received 
their letter in time to send a remittance 
by post before the 2nd November, and he 
did not telegraph it, he says, on the score 
of expense. Instead of doing so, he, on 
the 18th of October, wrote a letter to his 
Solicitors affecting to believe that the 
Court’s order of the 2lst September 
montioned six weeks by mistake for six 
mouths, This letter did not reach his 
Solicitors till after the 2nd November, on 
which date judgment had been entered for 
the plaintiff for the amount of the writ 
with costs £19-3-6 or £79-0-5 in all. 
Instead of taking steps to get this judg- 
ment in default set aside and to obtain 
leave to defend the action in accordance 
with the rules of the Supreme Court, 
appellant did nothing, again, he says, on 
the score of expense. The present suif was 
brought on the 30th March 1911, on the 
judgment fo recover Rs. 1,185 5-0 the 
equivalent of £79-0-5. It has been - decreed 
with costa and the decree affirmed with 
costs on first appeal. The main ground in 
this second appeal is that the judgment was 
not given on the merits of the case withiu the 
meaning of section 13 of the Civil Procedure 
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Oode, that it is, therefors, neither conclusive 
nor res judicata, and that a suit based solely 


upon it, as this one is, must fail. For 
the respondent, it is urged that {the 


judgment sued on was not im abseniem, 
defendant having entered appearance and 
having been granted leave to defend on 
terms, and that being passed after con- 
sideration of two affidavits of plaintiff’s. 
and oneof defendant’s, it was given on 
the merits. 


For appellant, paragraph 224 of Hukum 
Chand’s Res Judicata, First Edition, is 
relied upon, in which occurs the following 
passage :— 


“In The Delta (1), Sir Robert Phillimore 
appears to have held that a judgment by 
default is on a matter of form and not 
on. the merits ; and, therefore, not entitled to 
recognition. It appears that in that case 
there had been an inquiry into the merits, Mr. 
Piggott says,— This principle is also to be 
found in many foreign decisions but that 
it should certainly be strictly limited ta 
judgments coming from countries in which 
a judgment by default is a matter of form 


only, the law there not reqairing an 
examination into the merits. (a) Jn 
British India an ex parte judgment is 


preceded by an inguiry into the merits and, 
therefore, can never be a matter of form 
only. In Békrama Singh vy. Bir Singh (2), 
the judgment suol upon had been passed 
on anew parte inquiry; the Punjab Chief 
Court held that it could not be examined 
to determine whether it was erroneous on 
the merits. The decision of the Chief 
Court in Jones v. Zahru Mal (8) is not 
against that view, as it proceeded on the 
ground that the ex purie judgment dis- 
cussed none of the merits of the case as re- 
gards defendants Nos. 1 and 2, and more 
inquiry should have been made, notwithstand- 
ing the non-appearance of defendants Nos. 1 
and 2 Mr. Trizelle, in delivering the 
judgment of the Court, said: “Had defend- 
ants appeared and pleaded in the Nahan 


(1) L. R. L P. 1393; 35 L, T. 376; 25 W. R, 46; 3 
Asp. M. 0. 256; 45 L. J. P. 111.. 

(a) Pig. For. Jud. 208. 

(2) 191 P. R. 1888. 

(3) 66 P. R. 1889. 
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Court, plaintiff, no doubt, would have been 
prepared with further evidence, but their 
not having done so, does not make the 
judgment one onthe merits, and the only 
remedy I can see is that plaintiff should 
now be allowed to prove his case on the 
merits, and that there should be .a full 
inquiry and a decision on the merits as 
if the suit had been originally brought in 
the Umballa Courts,’ The learned Judge 
expressly admitted, however, that to bar 
an inquiry into the merits, ‘the judgment 
should be one on the full merits, and in an 
ee parte case as far as they can be 
ascertained ea parte.’ ” : 


It appears to me that the judgment sued on 
cannot be regarded as a matter of form only. 
-The case of Bikrama Singh v. Bir Singh (2) 
referred to above, is a strong authority in 
respondent's favour. There, as here, defendant 
had notice and did not avail himself of it, and 
the suit was decreed against him ex purte. 
Plaintiff sued on the judgment and succeed- 
ed. The following passage occurs in the 
judg ment:— 


“ The general tendency of the later deci- 
sions is in favour of the conclusiveness of a 
foreign judgment and against its being open 
to examination on the merits provided that 
the Court which pronounced it was of compe- 
tent jurisdiction, and that the person against 
whom it is sought to be enforced had an 
opportunity of defending himself before that 
Court.” 


The oase of Jones v. Zahru Mal (3) decided 
that: “It is a good defence to a suit brought 
on a foreign judgment that it has not been 
given onthe merits; when, therefore, it appear= 
ed that the judgment sued upon was not 
passed on the merits at all, and only professed 
to be so sufficiently to justify the passing of 
an ew parte decree, the defendant not having 
appeared and defended the suit in the foreign 
Court, this was not enough, as even in an 
ex parte case the jadgment should be on the 
merits as far as they can be ascertained 
ex parte,” and in the course of the judgment 
itis remarked, that if they (defendants Nos. 1 
and 2) received due notice from the Court, 
and the case had been decided on the merits, 
they would rot be now entitled to plead in 
the same way as if they had appeared and 
pleaded in the foreign Court. 
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In the Bank of Australasia v. Nias (4), it 
was said:— It is open to the defendant to 
show that the Foreign Court had not juris- 
diction over the subject-matter of the suit or 
that he was never summoned to anawer and 
had no opportunity of making his defence,” 
and in Keimers v. Druce (5), that—"A 
foreign judgment sought to be enforced in 
this country was examinable for the follow- 
ing purposes and for those only, namely, first, 
for the purpose of showing thatthe defend- 
ant abroad had no notice of the suit and 
never knew of it until after judgment was 
given.” 

Sreehuree  Bukshee v. Gopaulchunder 
Samunt (6) lays down thatthe rule in the 
case of foreign judgments sought to be 
executed in our Courts is that they must 
finally determine the points in dispute and 
must be adjudications upon the actual merits, 
and that they are open to impeachment on 
the ground that the defendant was not 
summoned or had no opportunity of de- 
fence. Here defendant was both summoned 
and entered an appearance and had an 
opportunity of defending the action and 
though the time granted may have been 
insufficient, he neither applied for extension 
nor to re-open the case and defend the action 
as he might have done under the rules, 

In view of the above authorities, | consider 
the judgment must be held to have been 
given on merits of the case. 


It is, moreover, conceded and indeed urged 
by the appellant that the doctrine of foreign 
judgments in the Civil Procedure Code is 
based on the principle of res judicata and I 
feel no doubt that she judgment sued on is 
res judicata under section 11 of the Civil 
Procedure Code. As was laid down in 
Biraj Mohini Dassi v. Srimati OChinta 
Mohini Dassi (7), a defendant cannot 
avoid the application of the principle of 
res judicata by saying that he did not appear 
at the trial of the suit, anda plaintiff who 
has got an eg parte decree on proof of his 
title, or on failure of the defendant to prove 
a detence, the onus of proving which was on 


(4) (1861) 16 Q: B. 717; 20 L. J. Q. B. 284; 15 Jur. 
967; 117 Eng. Rep. 1055; 83 R. R. 698. 
i S rags at p. 150; 26 L. J. Ch. 196; 3 Jur. 
N.s.) 147; 5 W. R. 211; 68 Eng. Rep. 57, 113 RR. 76, 
(6) 15 W. B. 500. A o 
(7) 5 C. W. N. 877, 
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him, cannot be deprived of the full benefit of 
the decree which he has obtained by the fact 
that the defendant did not appear in Court to 
protect his own interest. 

On the main ground, I hold that the ap- 
peal fails. 

A minor ground was raised that the lower 
Appellate Court erred in granting Advocate’s 
fee in its decree. The plaintif in England 


sued by his duly constituted agent and attor-. 


ney, Mr. Villa, who happens to be a Barrister. 
Mr. Villa signed and verified the plaint and 
was represented in the Court of first instance 
by a Pleader and was, therefore, correctly 
granted Pleader’s fee in the decree of that 
Court. In the lower Appellate Court, how- 
ever, Mr. Villa appeared in person and was 
granted Rs. 59-4 as Advocate’s fee. This, T 
consider, ‘was wrong. Under Order IH, a 
party to a suit or his duly constituted agent 
and Attorney may appear and act personally 
if he chooses. But the mere fact that he or 
his Attorney happens to be a member of the 
legal profession entitled to practise in that 
Court does not, I consider, enable him to 
charge the other side an Advocate’s fee. 

The decree of the Divisional Court is, 
therefore, modified by the omission of the 
order for appellant to pay respondent 
Rs. 59-4 costs in that Court. Appellant will 
pay respondent’s costs in this appeal. 

Decree modtfied. 


BOMBAY HIGH COURT. 
FULL BENCH. 
Civit APPLIOATION No. 1 or 1913. 
June 26, 1913. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
Mr. Justice Beaman and Mr. Justice Shah, 
‘PUTTANGOWDA MALLANGOWDA 
PATIL— PLAINTIFF— APPLIGANT 
versus 
NILKANTH KALO DESHPANDE~— 
Derenpast— OPPONENT. 

Provincial Small Cause Courts Act (IX of 1887), s. 
` 15—Small cause suit—Suit for recovery. of money— 
Decision as to title to immoveable property involved. 

A Court of Small Canses can entertain a suit, the 
principal purpose of which is to determine a right to 
immoveable property, provided the suit in form does 
not ask for this relief but for payment of a sum of 
money. 


A suit to recover the price of certain trees felled 
by defendant is cognizable by a Court of Small Causes 
even though the question of title to the land on which 
the trees stood is in dispute and the essential and sub- 
stantial object of the suit is to obtain the Court’s deci- 
sion on the question of title. 

Jamna Das v. Bai Shivkor, 5 B. 572, not applied, 


Civil application from the desree passed by 
the Assistant Judge of Dharwar, in Appeal 
No. 2 of 1912, reversing that passed by the 
Second Class Subordinate Judge at Haveri, 


‘in Civil Suit No. 333 of 1909. 


REFERENCE TO FULL BENCH. 

BATOHELOR AND Heaton, JJ.—The question, 
which arises in this application under 
the Extraordinary Jurisdiction, is whether 
the suit filed by the plaintiff was cognizable 
by the Small Cause Court or not. It was 
a suit in form to recover the price of certain 
trees felled by the defendant, and in that 
form was cognizable by the Court of Small 
Canses. The decision of Pattamber Vajirshet 
v. Dhondu Navlupa (1) is authority for the 
view that in these circumstances it must be 
held to have been decided in the Small Cause 
Court Jurisdiction. 

But the mere form of the suit is by no 
meavs the last word on the subject of its 
character. The plaint sets out that the 
trees felled stood on an open back-yard which 
was in the ownership and occupation of the 
plaintiff, and the plaintiff’s claim to relief 
proceeded on the basis that the trees belong- 
ed to him because the back-yard also belong- 
ed to him. 

Mr. Nilkanth, indeed, for the plaintiff, 
has admitted that his client could not succeed 
utless he could prove his right to the 
back-yard and to the trees. That being the 
real character of the suit, the question 


. is whether it falls within or withont the juris- 


diction of the Court of Small Causes, 
Numerous decisions have been cited to us, 
and we have examined them, but it appears 
to us that they are not wholly satisfactory or 
easily reconcilable Many of them turn upon 
the use of the word “incidental” to which wa 
find some difSculty in attributing any precise 
meaning. Having regard to section 23 of 
the Small Cause Courts Act, we should be 
disposed to follow the decision of Jamnadas 
v. Bai Shivkor (2), where Mr. Justice Melvill 


(1) 12B. 486. 
(2) 5 B. 572, 
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pointed tothe necessity of having regard 
to the real object rather than to the apparent 
form of the suit. There is, however, difficulty 
in now giving effect to that pronouncement, 
as we are confronted with the decision of Sir 
Lawrence Jenkins and Mr. Justice Chanda- 
varkar in Vinayak v. Krishnarao (3). There 
the Ohief Justice goes so far as to say that 
the authorities decide that “a Court of Small 
Causes can entertain a suit the principal 
purpose of which is to determine a right to 
immoveable property, provided the suit in 
form does not ask for this relief but for 
payment of a sum of money.” Sir Lawrence 
Jenkins, if we understand his judgment aright, 
was by no means satisfied with the current of 
authorities aa they then existed; and indeed 
in the latter part of the judgment he suggest- 
ed, that in some future case the point might 
be worthy of consideration by a Full Bench. 
It appears to us that that time has now 
arrived, seeing ihat one of the factors which 
reconciled Sir Lawrence Jenkins to the then 
position of affairs is wanting now, For, 
when Sir Lawrence pronounced his judgment, 
the finding of a Court of Small Causes was not 
generally held to constitute res judicata upon 
such a point as this; whereas now the findiug 
“ would apparently amount to res judicata under 
the present section 11 of the Civil Procedure 
Code. We are of opinion, therefore, that the 
point is sufficiently important and sufficiently 
uncertain to warrant 8 reference to a 
Full Bench in order that it may be 
determined whether, in the circumstances of 
this particular case, this suit was cog- 
nizable by a Court of Small Causes or not. 

It must be understood that this reference 
is made, because in our jadgment the essential 
and substantial object of this suit is to 
obtain the Court’s decision on the question 
of title, though in form the relief claimed 
isa mere payment of a small sam of money. 

Mr. Nilkanth Atmaram, for the Applicant. 

Mr. K. H. Kelkar, for the Opponent. 


JUDGMENT OF THE FULL BENCH 

Scorr, OC. J.—We are of opinion that the 
authorities rightly decide that a Court of 
Small Causes can entertain a suit, the 
principal purpose of which is to determine 
a right to immoveable property, provided the 
anit in form does not ask for this relief but 


(3) 25 B. 625; 3 Bom, L. R. 239. 


for payment a sum of money, and that under 
the circumstances of this particular case the 
suit was cognizable by a Court of Small 
Causes. Section 15 of Act IX of 1887 pro- 
vides that subject to the exceptions specified 
in the second Schedule of the Act, and to the 
provisions of any other enactment for the 
time being in force, all snitsofa civil natare, 
of which the value does not exceed 
Rs. 500, shall be cognizable by a Court of 
Small Causes. The exceptions contained 
in the-second Schedule are numerous and 
specific, and, in our opinion, the Oourt 
jn Bapuji Raghunath v. Kuvarji Hdulji 
Umrigar (4) was right in holding that 
those exceptions could only refer to suits 
brought expressly for the purpose of obtain- 
ing decrees of the nature mentioned in the 
exceptions. Jamnadas v, Bat Shivkor (2) 
was decided prior to the passing of Act IK 
of 1887, and cannot he applied to the law 
declared by that statute. It appears to 
us that it is not possible that the finding of 
a Court of Small Canses, in a suit properly 
within its jurisdiction as such a Court, upon 
an issue incidentally arising as to the title 
to immoveable property, can operate as 
res judicata in any subseqent suit for the 
determination or enforcement of any right 
or interest in immoveable property, the reason 
being that under section 33, a Court invested 
with the jurisdiction of a Oourt of Small 
Causes with respect to the exercise of that 
jurisdiction and the same Court with respect 
to the exercise of its jurisdiction in suits of a 
civil nature, not cognizable by a Court of 
Small Causes, are, for the purposes both of 
the Provincial Small Cause Courts Act and 
of the Civil Procedure Code, to be deemed to 
be different Courts. In this connection, the 
observations of Sir Raymond West in Pitam- 
ber Vagjirshet v. Dhondu Naclapa (1) are in 
point:—“ Having the Small Cause Court juris- 
diction, the Subordinate Judge must have 
dealt with this case under that jurisdiction, 
even if he was not quite alive to it at the 
time.” Jf he were to deal with the case 
under his ordinary sivil jarisdiction, he would 
be violating the provisions of section 16 of 
Act IX of 1837, whict prohibits the trial of 
a suit cognizable by a Court of Small Causes 
by any other Court having jurisdiction within 


(4) 15 B. 400 at p. 404. 
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the local limits of the Court of Small Causes, 
by which the suit is triable. 


MADRAS HIGH COURT. 

Ssconp Civ APPBAL No. 1427 or 1912. 

July 25, 1918. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
POOLAKKAL KATTUR — DEFENDANT 
-—ÅPPELLANT 
versus 
CHENNAGADAM MAMMADISSA anp 
OTHERS—PLaInTIFFS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 52—‘Conten- 

tious suit’—Lis pendens. 

The words ‘contentious suit’ in section 52, Transfer 
of Property Act, are used as distinguished from 
what is known asa friendly suit brought by agree- 
ment between parties. Every suit other than such 
a friendly suit, by its origin and nature, comes under 
the definition of a ‘contentious suit.’ 

Jogendra Chundra Ghose v. Fulkwmari Dassi, 
27 0. 77, followed. 

Krishna Kamini Debi v. Dinomony Chowdhurant, 
810. 658,and Upendra Chandra Singh v. Mohirilal 
Marwari, 31 C. 745, dissented from. 

Second appeal against the decree of the 
Sub-Judge of South Malabar at Calicat, 
in Appeal Suit No. 113 of 1911, preferred 
against that of the District Munsif of Manjeri, 
in Original Suit No. 655 of 1909. 

Mr. T. R. Ramachandrier, for the Appel- 
lant. 

Mr. T. Richmond, for the Respondents. 

JUDGMENT.—The Munsif, on remand 
by the Subordinate Judge, held that the 
plaintiff, who got an assignment of Kotha 
Athen’s rights, was bound by the decision 
in Original Suit No. 414 of 1907 (Exhibit 
VI), in which it was held that the plaint 
plot belonged to the 2nd defendant and 
under which decision the plaint plot was 
decreed to the 2nd defendant as against 
Athan. The plaintiff got his assignment 
from Athan in January 1908 during the 
pendency of that suit. Applying the doc- 
trine of iis pendens, the Munsif held that 
the plaintiff cannot set up a title to the 
plaint plot A as against the 2nd defendant, 


The Subordinate Judge, on appeal, refused 
to consider that plea of lis pendens because 
it was not raised specifically by the defend- 
ants in their written statement and the 
Munsif by the remand order was directed 
to go only into the merits and not into 
the question of lis pendens also. We think 
that the legal contention, which had evi- 
dently been argued before the Munsif, and 
which, being a pure question of law did 
not require any fresh evidence not- already 
on record for its disposal, ought to have 
been considered by the Appellate Court. 
That question has been fally argued before 
us. We-agree with the decision of Maclean, 
O.J., and Banerjeo, J., in Jogendra Ohundra 
Ghose.v. Fulkumari Dassi (1) that the words 
“contentious suit” in section 52 of the 
Transfer of Property Act are used as dis- - 
tinguished from what is known as a 
friendly suit brought by agreement between 
parties, and that every suit other than 
such a friendly suit, by its origin and ` 
nature, comes under the definition of a 
contentious suit, Wae think that the obser- 
vations contra in other cases, two of them 
being Krishna Kamini Debt v. Dinomony 
Ohowdhurani (2) and Upendra Ohandra Singh: 
v. Mohirtlal Marwari (3), must be held to 
be erroneons in view of the dictum of 
their Lordships of the Privy Counoil in 
Faiyaz Husain Khan v, Munshi Prag Narain 
(4). 

In the result, we reverse the lower Appel- 
Jate Court’s decree and dismiss the plaint- 
iffs' suit. As the 2nd ‘defendant (appellant) 
has succeeded on a point not ‘properly 
raised by him in the lower Courts, we 
direct the parties to bear their respective 
costs throughout, 


Decree reversed. 


(1) 27 C. 77. 

(2) 81 C. 658. 

(3) 310. 745, 

(4) 29 A. 839; 11C. W. N. 661; 4 A. L. J. 344; 5 C. 
L. J. 663; 17 M. L. J. 263; 9 Bom. L. R.1656; 2 M. L. 
T, 191; 10 O. C. 314; 34 I. A. 102. 
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CALCUTTA HIGH. COURT. 
Sreorat Beson UNDER tHe Press Act, 19:0 
Heard: August 26 and 27, Judgment: 
September 1, 1913. 
Present;—Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Harry Stephen, Kr, and 
Mr. Justice Woodroffe. 
MAHOMED ALT—Petiriover 


Versus 


EMPEROR— Opposite Parry. 

Press Act (I of 1910), ss. 4, 12, 17, 19, 22— Whether 
mandatory or directory for Local Government to state 
grownds of opinion—Declaration of forfeiture to be con- 
clusive evidence of  forfeitwre—Declaration illegal 
—High Court cannot question legality of forfeiture 
—High Court, power of—Press Act, scope of —Exten- 
ston beyond criminal law—Words describing atrocities 
committed by Christians upon Mahomedans—Tendency 
to make Mahomedans hate Christians. 

The provision in section 12 of the Press Act, 1910, 
that the grounds of the opinion on which the Local 
Government have acted in declaring any document to 
be forfeited to His Majesty, must be stated, is 
mandatory and not directory; and the Legislature 
has imposed on the Local Government an imperative 
obligation to state the grounds of its opinion. 

A notification under section 12 of the Press Act, 
1910, was to the effect that “whereas it appeared to the 
Local Government that a certain pamphlet contained 
words of the nature described in section 4, sub-sec- 
tion (1), of the Press Act, 1910 inasmuch as they 
are likely to bring into hatred or contempt certain 
classes of His Majesty’s subjects in British India, 
therefore, the Government declared all copies of the 
pamphlet forfeited to His Majesty”: 


Held, (1) that no grounds of the Local Govern- 
ment’s opinion were stated in the notification, nothing 
in the nature of afact was set forth therein, but 
that there was merely a citation of those words of 
the section which were invoked; 


(2) that the citation could not be its grounds; and 
that the notification was, therefore, insufficient and 
defective in form and not in compliance with the Act; 

(8) that the High Court was barred under section 
22 of the Actfrom questioning the legality of the 
forfeiture which the notification purported to deolare. 

The provisions of the Press Act extend far beyond 
the criminal law. A pamphlet may not be seditious; 
bat, as the burden of proof is cast on the applicant, if 
he cannot establish the negative the Act requires, 
his application must fail. He must show thatit is 
impossible for the words in the pamphlet to have the 
tendency to bring into hatred or contempt any class 
or section of His Majesty’s subjects in the British 
India, either directly or indirectly and whether by 
way of inference, suggestion, allusion, metaphor 
implication or otherwise. 


The object of the writers of a proscribed pamphlet 
was to put an end tothe horrible atrocities which 
they alleged to have been committed by the Christian 
Balkan States on Mahomedans. They told Englishmen 
what was being done by their fellow Christians and 
appealed to them as Christians to stop it. In conclu- 
sion, the readers were informed that the Government 
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` of England would do nothing to stop the outrages 


unless forced by public opinion. Throughout the 
whole of the pamphlet, the outrages mentioned were 
imputed to the Allies whose Christianity was con- 
stantly referred to; and the almost avowed object of 
the pamphlet was to excite the indignation of 
Christians in England against the conduct of 
Christians in Macedonia so as to induce them to bring 
it to an end: 

Held, that the pamphlet would bring into hatred 
the unchristian Christians whose deeds of atrocity 
were described, that is, it was likely to make 
Mahomedans hate Christians, and that under section 
19 of the Press Act, the High Court could not set 
aside the order of forfeiture. 


Application under section 17 of the Press 
Act, 1910. 

FAOTS:—A Special Bench, composed as 
above, was engaged in hearing the application 
made on behalf of Mr. Mahomed Ali against an 
order of the Government of Bengal declaring 
the forfeiture of a certain pamphlet entitled 
“Come over into Macedonia and help us.” 

Messrs. Norton, Hag and J. N. Ray, in- 
structed by Mr. Bhupendra Nath Basu, 
appeared for the Petitioner. 

Mr. Kenrick, the Advocate. General, and Mr. 
B. O. Mitter, the Standing Counsel, instruct- 
ed by Mr. Kesteven, represented the Goveru- 
ment of Bengal. 

Mr. Norton, in opening his case, said that 
he believed that this was the first application 
of its kind under Act I of 1910 (Indian 
Press Act). The application was neces- 
sitated by the action of the Government of 
Bengal who, under section 12 of tha Act, 
had forfeited a certain pamphlet entitled 
“Come over into Macedonia and help us.” 
Counsel submitted that on the question of 
jurisdiction he was entitled to ask that that 
order should be set aside, although he did nat 
wish that the matter should be set aside on 
any technical ground. He wished that their 
Lordships would decide the matter on its 
merits, because there was nothing in the 
pamphlet which would bring it within the 
purview of section 12. 


Me. Jostice STEPHEN: You are applying 
under section 17 ? 


Mr. Norton: Yes. 


Continuing Mr. Norton said that his client, 
Mr. Mahomed Ali, was the owner and 
publisher of a newspaper published in English 
at Delhi named The Comrude. He received 
from Europe copies of a pamphlet entitled 
“Come over into Macedonia and help us.” 


Tas Cats Justice; When was this? 
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Mr. Norton: Towards the end of April 
this year. y 

Mr. Norton said that this was not an Bag- 
lish pamphlet, but really it was the transla- 
tion of a statement made in French by 
persons of position and authority. It was 
addressed not to India but to Hogland, and 
to it was attached a preface by Sic Adam 
Black, President of the Council of Ad- 
ministration of the Ottoman Public 
The object of the pamphlet was to ask the 
English people at Home to use their inflaencs 
upon the Government of England to abandon 
what was called their attitude of apathy 
towards massacres by the Bulgarians, 
Servians and the Greeks toa large number 
of Mahomedans belonging to the Tarkish 
rule and in aid of that this pamphlet had 
been written which purported to set ont facts 
which, if true, would certainly justify in 
appealing to the British authorities as a 
power on the question of humanity to 
intervene and put an end to the massacres 
which were being carried out. Five copies 
of this pamphlet were sent out to Mr. 
Mahomed Ali from Macedonia, where it 
was translated into English; he received 
them in April and proceeded to re-print 
them in the issues of his English news- 
| paper The Uomrade of May and June 

last. Apparently, no notice was takea of 
this matter until July 16th, when an order 
was passed by the local authorities in Dalhi 
emanating from the Supreme Government 
forfeiting all those pamphlets. On July 
18th, a similar order was issued in Bengal. 
Only two days intervened between the 
publication of the Viceroy’s order in Delhi 
and the passing of the order by the Govern- 
ment of Bengal. Counsel could not help 
thinking, and he was going to submit, that 
the Government of Bengal had never read 
those pamphlets nor did they see anything 
which convinced them to come to the econ- 
clusion that the pamphlet fell within the 
purview of section 12. 

What happened, Counsel said, was 
this: Mr. Mahomed Ali surrendered all 
the pamphlets at once to the authorities at 
Delhi. 

Tue Omie Josriow: 
there ? 

Mr, Norton: There were four copies. In 
addition to that, he also handed over to the 
District Magistrate all the re-prints in The 


How many were 
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Oomrade as also in the vernacular paper The 
Hamdarad, ‘Those were returned on the 
ground that those re-prints did not fall within 
the purview of the official order. On August 
4th, Messrs. B. N. Basu and Co, Mr. 
Mahomed Ali’s Solicitors, surrendered the 
only other copy of the pamphlet under 
protest to the Commissioner of Police. In 
reply, the Commissioner of Police informed 
Mr. Basu that the copy had been forfeited to 
His Majesty. Immediately after that, Mr. 
Mahomed Ali moved this Court. 

Mr. Norton, then, said that the Govern- 
ment of Bengal had no jurisdiction to issue 
this order. He then referred to section 12 
of the Act where it was stated that the 
grounds ‘of opinion should be stated. He 
next read the notification. ; 


Mr. Justice STePHEN: It seems to me 
that under section 17 you may apply only on 
one ground. 

Mr. Norton: I submit it is not so,—that 
I cannot apply on any other ground. They 
must set out the grounds of their reason, but 
they leave me quite in the darkness, for I do 
not know what case I have got to meet. I 
am entitled to ask what are the classes 
which, under section 4,sub-section (c), lam 
alleged to bring into hatred or contempt. Is 
it against the Christians, the English, the 
Hindus, or the Buddhists? 


Tas Quise Justice: Js there no material 


put in? 

Mr. Norton: I do not know of any- 
thing. 

The Advocate-General: Tt is for my 


learned friend to show that the words are not 
likely to produce the resalt alleged, 


Mr- Norton then referred to the speech 
delivered by Mr. S. P. Sinha, then Law. 
Member of the Government of India, at the 
Conncil. In that speech, Mr. Sinha indicated 
the safeguards and the non-official members 
gave their assent to the passing of the Bill, 
If it was the intention of the Government 
not to act upon that promise of Mr. Sinha, 
which was made on behalf of the Govern- 
ment, it was a distinct breach of promise, 
On the authority of that, Mr. Norton said 
that Government was bound to set out their 
information aud their grounds. Even if it 
was not open to Counsel to suggest that the 
order was bad, he was entitled to ask the 
Advocate-General to tell him (Mr. Norton) 
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now what classes the trend of the pamphlet 
purported to bring into hatred or contempt. 

The Advoczte-General: It is scarcely 
exaggeration to say that every page of this 
pamphlet draws an antithesis between the 
Mussalmans and Christians. Bat in the 
course of the reading, one cannot read it 
without finding that every class is incidental- 
ly mentioned, such as Greeks. 

Tac Cuter Justice: Are there any Greek 
subjects of His Majesty in India? I want to 


kuow what class comes under this notification. - 


The Advocate-General: My answer to 
that is that it refers to Christians in British 
India—Christians generally, also Englishmen. 

Mr. Norton: This is the charge f 

The Advocate- General : Yes. 

Mr. Norton: There is nothing inside the 
pages of this pamphlet which I now propose 
to read which can be construed as an attack 
either on the Christians who form a part of 
His Majesty's subjects in India, or Englishmen 
as a class, or any Englishman as an 
individual. 

Mr. Jostion STRPHEN; Is there any refer- 
ence in the act as to intention P 
Mr. Norton: I think not. 
Legislation is upon our liberty. 

Mr. Norton then drew their Lordships’ 
attention to Volume 43, Punjab Records, 
criminal judgment No. 14. 

The Chief Justice drew Mr. Norton’s atten- 
tion to the fact that the language of section 
12 varied from the language of almost every 
other section of the Act. In section 12, the 
words were: ‘ Newspaper, book or other do- 
cument.” In other sections, it was stated 
that the action must be directed against 
copies. Mr. Norton would find that right 
through the Act. If Mr. Norton looked at 
the notification he would find that what was 
stated waa © books.” ; 

Mr. Norton then said that Mr. Mahomed 
Ali was a Mahomedan, and the pamphlet 
came from Constantinople. Jt was un- 
questionably an appeal to the British public 
to rise and interfere with the massacres — 
massacres of women and children The 
Mahomedans could not go against the 
Christians : that was against the teachings 
of the Koran, Christ beiag one of their six 
apostles. The following were the names of 
the apostles of the Mahomedans: Adam, 
Noah, Abraham, Moses, Jesus and Mahomed. 
The name of Christ was held by Mahomedang 
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jn as much reverenca as that of Mahomed. 
They appealed to the English people for the 
reason that Englishmen were just. English- 
men should be proud to have their country- 
men appealed to and to have them selected 
from all other Buropean nations. That was 
the highest public tribute that could be paid 
by one nation to another. The Mahomedans 
appealed to the Christians not upon the small 
ground of faith bat upon the large ground of 
hamanity, and they particularly singled out 
the English. But the Bengal Government 
did not like that, although it was an adver- 
tisement of which any Englishman ought to 
be proud. 

Mr. Norton read several passages in the 
pamphlet and said that the whole appeal 
was to the Christians, How could it be 
suggested that the appeal being to the 


“Christianus, they (the Christians) could be 


held in hatred and contempt? The English 
newspapers published revelations as bad if 
not worse than this pamphlet did. For 
instance, the message to King Oonstantine 
was sent by Reuter and published in the 
newspapers, King Constantine in the course 
of his message said: “Protest in my name to 
the representatives of the civilised powers 
against the power of these monsters. . . . 
. I have been compelled to wreak vengeance.” 
Was not that proclamation worse? Were 
not both upon the same basis? There was 
not a single passage in the pamphlet which 
was calculated to bring into contempt and 
hatred either the Christians or the Haglish- 
men as an individual existing in India —not 
at Home. 

Me. JUSTIOE STEPHEN: The pamphlet does 
excite ill-feeling. Between whom does it 
excite ill-feeling P 

Mr. Norton: Between the 
Servians, and so on, 

MR. JUSTICE STEPHEN: 
mon tie ? 

Mr. Norton: Atrocity. 
thinks it is Christianity. 

Mr. Justice StepHen: Yes. The ignorant 
—Iam not speaking of the educate! —Ma- 
homedans would consider that Christianity 
was the common tie between these people 
who are outraging the Mahomoedans. 

Mr. Norton: They are outraging the 
Christians and the Jews as well. 

Mr. Justice Stepsen; But most of them 
were committed against the Mussalmans. 


Bulgarians, 
What is their com- 


Your Lordship 
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Mr. Norton: They are fighting and they 
must suffer the most. 

In conclusion, Mr, Norton said that there 
was nothing inthe pamphlet which would 
bring it under the purview of section 4 
of the Act, 

The Advocate-General, in reply, said that 
Mr. Norton had totally failed in the onus 
which the law cast upon him to satisfy 
the Court that the publication did not fall 
within the terms of section 4 (1). In other 
words, Mr, Norton failed to show that the 
pamphlet did not contain words, signs or 
physical representations which were likely 
or which might have a tendency to bring 
into hatred or contempt any class of His 
Majesty’s subjects in British India. If 
the pamphlet was examined, it would be 
found that it fellin a very marked degree 
within the terms of section 4 (1) (c). It 
would be quite sufficient for the Advocate- 
General to draw their Lordships’ attention 
to one or two passages which would show 
the reason why the Government acted in 
this manner. In one place, it was stated :-— 
“Perish scores of thousands of innocent 
Mussalmans rather than these Crusaders 
who are hordes of bloodthirsty savages.” 
What was the likely effect of that? It 
‘was addressed to the Mahomedan population 
of India. That passage alone would justify 
the action of the Government, That passage, 
however, did not stand alone. 

Tue Onrer Justice: Read the previous 
paragraph. Would it be fair to read that 
paragraph without referring to the previous 
paragraphP 


Continuing, the Advocate-General said 
that there and in other places the reference 
was to the Ornsaders. Those who were 
responsible for proscribing and who, they 
must take it, had knowledge as to the 
state of the present circumstances of the 
Mussalman world, passed the order. The 
pamphlet had been prosoribed by the Govern- 
ment of India. There was nothing in the 
Act which suggested that grounds should 
be mentioned. 

Tue Cuirer Justice pointed out that under 
section 20 proof by the Government was 
contemplatéd. 


The Advocate: General: Should your lord- 
ship indicate at this stage that it is desie- 
able that information should be given on 
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this point or that point, an affidavit will 
be forthcoming immediately. 

Mr. Justice STEPHEN: Do you at all agree 
that a ground or two ought to have been 
stated in the original order P 

The Advocate-General: My submission 
is that the grounds have been stated. 

Mr. Justice STEPHEN: Do you say that 
these grounds are sufficient ? 

The Advocate-General: I submit so. 

Mr. Justice Sreppen: You do not want 
to amend them P 

The Advocate-tleneral submitted that the 
requirements of the Act had been complied 
with. If their Lordships indicated that there 
was any need for amendment, that was 
another matter, 

Me. Justice Stresen: It is not for us 
to say. Do you say that the order as it 
stands is satisfactory P 

The dAdvocate-General: It is not satis- 
factory. Itis clearly not drawn up by a 
lawyer. 

The Advocate-General, continuing his 
address, said that he was upon the point 
raised by Mr. Norton that the Local Govern- 
ment had no power to make the order or 
that this order was insufficient by reason 
of their not having sufficiently stated their 
grounds. That depended solely upon the 
construction of sections 12,18 and 19 of the 
Indian Press Act. So far as section 12 was 
concerned, the words there were directory 
and not mandatory. In the present case, 
Counsel’s submission was that the Act had 
been complied with. 

Mr. Jurice Srappen: Do you not think 
that stating of grounds implies the allegation 
of facts? ` 

The Advocate-Qeneral: If it becomes 
necessary under the Act for the Government 
to state the circumstances as to the condition 
of things at a particular time, which, in their 
judgment, makes it necessary to pass this 
order—if they have got to state those—the 
necessary consequence would be that the 
Government itself would be perpetrating the 
very evil to avoid which is the object of the 
Press Act. 

Counsel] then went on to discuss the ques- 
tion as to whether the grounds should be 
stated in the notification. He submitted that 
the grounds were stated. 

Tue Cmr Justice: In this case there 
is this difficulty. The only fact we have 
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is that certain copies passed into the hands 
of Mr. Mohamed Ali. Supposing a copy 
is sent to me, should I be liable for that? 


The Advocate-General: It appears that 
they were re-printed. 
Mr. Norton: That is not the reason 


assigned in the notification. The notification 
was for the pamphlet. 

Continuing the Advocate-General said that 
it was indicated on Tuesday that it was a 
slur upon Mr. Mahomed Ali: That was not 
80 


Tue Cares Justicgz: Do you attribute 


avything like criminal offence to Mr. 
Mahomed Ali? 
The Advocate-Generul: Not a bit. His 


intention, we will assume, was the highest. 
We suppose that he was acting in the highest 
interests of civilisation and humanity in 
ventilating this. 
opinion that there is a danger in submitting 
this case to the public, because they ‘have 
a tendency to stir up hatred. That there 
is no slur on Mr. Mahomed Ali, I submit, 
it is perfectly plain. He did it in the highest 
interests of civilisation. None the less if the 
Government of its own knowledge thought 
that— 

Tue Ciee Justice: 

“the facts. 

The Advocate-General: If the Govern- 
ment is bound to disclose, it can bring into 
the Oourt evidence as to the state of affairs 
locally and foreign. 

Tas Cuter Jestice: We cannot form any 
opinion apart from the facta. 

The Advocate-Gensral: What is got to 
be done is for Mr. Norion on behalf of the 
applicant to satisfy your Lordships that 
this pamphlet under no circumstances can 
create hatred or contempt. ; 

Mr. Norton: That must be given in the 
grounds of the notification. : 

Me. Jostice Wooprorrs: According to 
your argument, Mr. Advocate- General, no- 
thing need be set out at all, Government may 
be in possession of the grounds and yet they 
are not bound to declare what those grounds 
are. 

The Advocate-General: Yes. 


The Advorate-General then went on to 
deal with the pamphlet in question. He 
would first of all ask their Lordships to refer 
o the first page of the pamphlet. There it 


We do not know 
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was written: “The Oriental and the Turk in 
particular has always trusted the English- 
man because he is known to be a just man. I 
am afraid baat this belief is passing away.” 
That had appeared four times in the 
pamphlet. The “the belief is passing away,” 
should in Counsel’s opinion be considered 
defamatory. Mr. Norton said that they 
should be proud to have his countrymen 
singled out. For what? For the belief that 
was. passing away. Counsel then read 
some other extracts from the pamphlet and 
said that the whole of the pamphlet fell 
within the purview of the Indian Press Act. 

Toe Cater Justice: It is intended that 
the Court should be in as good a position 
as the Government to judge the merits of 
any proscribed thing. That ia why the 
grounds should be stated. It may ba 
within the knowledge of the Government 
that certain words bear a sinister significance 
which we may not know. It is asluron 
any man against whom the Act operates. It 
is meant for the very worst clays of people. 
{Is it uot so? We do not know the facts, 
The Government has got the fasts. The 
words of section 4 are so wide that even 
eulogy of one class may bring it into hatred 
or contempt of others. Any ingenious 
combination of circumstances would bring 
everything under the Act. 

The Advocate-General: They can come 
to the High Court only on one ground, In 
the rules too the applicant is to state the 
ground. He states only the ground that 
the pamphlet is not covered by section 4, 


THe Omir Justice: That is somewhat 
spacious argument. If you are to state the 
grounds and repeat the words of the seo- 
tion, ib is not stating the grounds. If the 
applicant states in his ground that the 
pamphlet is not such'as section 4 contemplates 
that is sufficient ground. It is only playing 
with words. 

The Advocate-General: 
pleases. 

Te Onrar Justice: 
but as I fear it must bə. 
facts and not law. 

Me. Justica Wooprorre: The less par- 
ticulars are alleged the more difficuls it 
is to say that a publication does not come 
under section 4. We are left to guess a lot 
of things. 


As your Lordship 


It is nobas I please, 
The grounds mean 
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The Advocate- General ; The grounds 
depend upon the character of the pamphlet. 

Tar Omir Justice: To whom is the 
appeal madeP 
~ The Advocate-General: The appeal was 

first made to England but when it was 
re-published in this country ib waa altered. 

Tus Cnr Jostioz: I suppose the appeal 
was made to the better side of the English- 
man on the ground of his religions creed? 

The Advocate-General: Your Lordahip 
makes it quite a touching publication. But 
could that be made to the small band of 
Englishmen hereP 

Tae Curer Justice: 1 want to get your 
view. Suppose the reference to Christians 
was with a view to show that Bulgarians did 
these things in spite of their Christianity. 
Would it not enhance the effect? 

The Advocate- General: Yes, it would. 

The Advocate-General then referred to 
the alleged atrocities and said that two things 
which appealed most to the Moslems were 
the violation of their women and the descera- 
tion of their mosques. 

Mr. Justice Wooprorre: Suppose the 
facts are these. Should they not be men- 
tioned because the Mussulmans resent them? 

The sAdvocate-General; There would bea 
reflex action here. 

Mr, Justiog Woocrorre: You must show 
the nexus between the people who did these 
things and the people who you ssy have 
a tendency to bring into hatred or contempt. 
There is no obvious political nexus, We are 
not political allies. We are Christians and so 
you say we might be brought into hatred 
or contempt. You must show the nexus. 

Tas Cuter Justices: The effeat of the 
notification is to bind us as allies of the 
Obristian Bashi Bazouks. 

Mr. Norton having briefly replied their 
Lordships reserved judgment. 

JUDGMENT. 

Jaxxins, ©. J.—This is an application 
to the High Court under section 17 of the 
Indian Press Act, 1910, to set aside what is 
described as an order of forfeiture under 
section 12 of that Aut, 

The order of which complaint is made 
was published in the “Calentta Gazette 
Extraordinary” July 22nd, 1913,and rung 
as follows:—Notification No. 2296 P.D. The 
18th July, 1913. Whereas it appears to the 
Governor-in-Council that a pamphlet entitled 
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“Come over into Macedonia and help us” 
contains words of the nature described in 
section 4, sub-section (1), of the Indian Press 
Act, 1910 (I of 1910) inasmuch as they are 
likely to bring into hatred or contempt certain 
classes of His Majesty’s subjects in British 
India, now, therefore, in’ exercise of tha 
power conferred by section 12, sub-section (1) 
of the said Act, the Governor in Council 
hereby declares all copies of the said 
pamphlet wherever found to be forfeited to 
His Majesty. 

This is not the firat pronouncement on this 
pamphlet for by a similar notification 
published in the “Gazette of India” on the 
16th July 1913, the Governor-General in 
Council declared the pamphlet to be forfeited, 
and even before this there had been a, notifica- 
tion to the same effect by the Government 
of Bombay. 

Section 12 (1) is in these terms: “Where 
any newspaper, bcok or other document 
wherever printed appears to the Local 
Government to contain any words, signs or 
visible representations of the nature described ` 
in section 4, sub-section(1), the Local Govern- 
ment may by notification in the Local Official 
Gazette stating the grounds of its opinion 
declare such newspaper, book or other docu- 
ment to be forfeited to His Majesty.” 

The relevant portions of section 4 are as 
follow:— Whenever it appears tothe Local 
Government that any printing press in 
respect of which any security has been 
deposited as required by section 3 is used for 
the purpose of printing or publishing auy 
newspaper, book or other document contain- 
ing any words, signs or visible representations 
which are likely or may havea tendency, 
directly or indirectly, whether by inference 
suggestion, allusion, metaphor, implication 
or otherwise, to bring into hatred or contempt 
any class or section of His Majesty’s subjects 
in British India”, then the consequences 
indicated in the Act are to follow. 

There is a curious difference between the 
language of section 4 and of section 12. 
Under section 4 what may be declared to be 
forfeited is “all copies of such ‘newspaper, 
book or other document.” Under section 12 
what may be declared to be forfeited is “sach 
newspaper, book or other document.” Sec- 
tion 12 stands alone in this respect and the 
language may be contrasted with that of 
sections 6,7, 9, 11, 18, 16 and 20 as well 
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as section 4. I doubt whether any difference 
of opinion was intended. 

Section 17 entitles any ‘person having an 
interest in any property in respect of which 
an order of forfeiture has been made under 
section 12 to apply to the High Court to set 
aside the order, but only on the ground that 
the newspaper, book or other document in 
respect of which the order was made did not 
contain any words, signs or visible representa- 
tions of the. nature described in section 4, 
sub-section (1). 

Together with this section must be read 
section 22 by which, with a qualified excep- 
tion in favour of the High Oourt, all 
jurisdiction is in effect barred. This section, 
save for the exceptions, re-produces section 
16 of the short lived Press Act of 1878, 
commonly known as the Vernacular Press 
Act. 

Two conditions then are necessary toa 
forfeiture in accordance with the terms of 
section 12. First, it must appear to the 
Local Government that the publication 
contains words, signs or visible representations 
of the nature described in section 4, sub-sec- 
tion (1), and secondly, the Local Government 
must by notification in the Local Official 
Gazette, stating the grounds of its opinion, 
declare such publication to be forfeited to 
His Majesty. The first condition implies 
that the publication had been seen and read 
by the Local Government prior to its declara- 
tion of forfeiture, for it must first form an 
opinion, Though thereis no evidence as to 
this, the Advocate-General assured us that a 
copy must have been in the Local Govern- 
ment’s possession before the declaration. I 
will assume this to be so, 


The second condition is one which has 
given rise to considerable discussion. It has 
been urged that it isa necessary condition 
of an effective forfeiture that the grounds of 
the Local Government’s opinion should be 
stated and that this has not been done in the 
present case. 


On learning that it appears to the Govern- 
ment in any particular case that there are 
words of the nature described in section 4 
(1), the first question that occurs to any one 
is whose duty it is to inquire, why does itso 
appear, what are the grounds of its opinion? 
Those responsible for the Act foresaw this, 
and so they specially provided that the 
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forfeiting notification should state the grounds 
of the Local Government’s opinion. 

But when we turn to the notification, 
no such grounds are stated; nothing in 
the nature of a fact is set forth, there 
is merely a citation of these words of the 
section which are invoked. The notifica- 
tion seems to take this shape:—‘It appears 


‘to the Local Government that there are 


words likely to bring into hatred or con- 
tempt a class or section of His Majesty's 
subjects in British India and the grounds 
of its opinion are that the words are likely 
to bring into hatred or contempt certain 
classes of His Majesty’s subjects in India.” 

But the citation, in our opinion, cannot 
be its grounds, and yet that is all that 
the application furnishes in the shape of 
grounds. This is obviously insufficient and 
not a vompliance with the terms of the 
Act. Moreover, I think that this direction 
in the section is mandatory and that the 
Legislature intended to impose and has 
imposed on the Local Government an im- 
perative obligation to state the grounds of 
its opinion. 


The language of section 4 may be come 
pared. It requires that the notice forfeiting 
the copies of the publication should be in 
writing and state or describe the offending 
words, signs or visible representations, These 
provisions as to the statements to be con- 
tained in forfeiting documents were, I think, 
designedly inserted and were intended to be a 
check on the power of forfeiture vested in the 
Local Government, for it is easy to see that the 
obligation to state grounds furnishes a valu- 
able safeguard. The statement of grounds 
may for another reason too be regarded 
as an essential part of the Logislature’s 
scheme; for it might help the High Court 
to perform the duties cast on it under section 
17. And in fact we have in this case 
been considerably embarrassed as will appear 
later by the absence of grounds. 


‘The notification, therefore, appears to me 
to be defective in a material particular and 
but for section 22 of the Act, it would (in 
my opinion) be our duty to hold that there 
had been no legal forfeiture. That section, 
however, provides that every declaration 
purporting to be made under the Act, shall, 
as against all persons, be conclusive evidence 
that the forfeiture therein referred to has 


984 


MAHOMED ALI v, EMPEROR. 


taken place The result is that though I 
hold the notification does not comply with 
the provisions of the Act, still we are (in my 
opinion) barred from questioning the legality 
of the forfeiture it purports to declare 

This brings me to the question whether 
the pamphlet under discussion contains words 
of the nature described in section 4 sub-sec- 
tion (1). The provisions of section 4 are 
very comprehensive and its language is as 
wide as human ingenuity could make it. 
Indeed it appears to me to embrace the whole 
range of varying degrees of assurance from 
certainty on the one side to the very limits 
of impossibility on the other. It is difficult 
to see what lengths the operation of this 
section might not be plansibly extended by 
an ingenious mind. They would certainly 
extend to writings that may even command 
approval An attack on that degraded sec- 
tion of the public which lives on the misery 
and shame of others would come within this 
widespread net, the praise of a class might 
not be free from risk. Much that is regarded 
as standard literature might undoubtedly be 
caught. 

It is, however, argued that even so, this 
pampblet is outside both the spirit and the 
words of the section. And now I will notice 
the argument that has been addressed to us 
as to this. The pamphlet, it is said, is an 
appeal to His Majesty’s subjects, followers 
of the Christian faith, and it is an appeal to 
them as Christians to move the British Gov- 
ernment to such individual or concerted 
action as will put a stop to outrages that 
shock all feelings of humanity, if they in 
fact occurred. And so itis contended, this 
ig an appeal to the people of a Christian 
nation, just because they are Christians, 
and thus would be the first to protest against 
the cruel disregard of the principles of its 
faith by some who profess to be its adherents, 
and against acts so ubominable as to have 
earned the scathing denunciation of the 
Christian monarch of one of the allied nations. 
Nor does the argument rest here, for it ia 
brought to our notice that the pamphlet con- 
tains passages which show that Christianity 
as a creed is not attacked, notably that 
which states that “it was ever the symbol of 
humanity and mercy,” and that it states that 
those who were fighting under the cross 
betrayed it. It is true that it refers to 
crusades but this has reference mot to any 
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crusade proclaimed ‘by Christianity but to 
the proclamation of the King of Bulgaria, 
On the other hand, there are passages which 
expressly state that Turkish excesses are not 
condoned, which show that the Christians are 
not attacked as such and narrate the protest 
made and help given by Christians other than 
the Balkan allies engaged in the war. There 
is no racial or political tie between the 
Balkan allies and the Christian subjects of 
His Majesty in India which would make it 
possible that wrongs committed by the former 
should be considered imputable to the latter. 
Nor is there really any creedal link because 
it is not suggested that the acts complained 
of were done inthe name of and with the 
authority of Christianity but in betrayal of 
jt. On the contrary, it is argued, the sup- 
pression of this pamphlet might teud in the 
Mussalman mind to band the Christians of 
this country with the authors of these 
wrongs and make it appear that it was de- 
sired that these should not be made 
public lest they might throw discredit 
on Christian subjects in India. The 
pamphlet then, it is said, so far from bringing 
Englishmen or His Majesty’s Christian sub- 
jects into hatred or contempt is the highest 
compliment that could be paid to them. 

This is the argument that it may be very 
forcible when addressed to those.who can be 
swayed by it. The Executive Government 
can be moved by such reflections; our in- 
vestigation is of a more prosaic order. f 

The Advocate-General has admitted, and 
as I think, very properly, that the pamphlet 
is not seditious and does not offend against 
any provision of the Criminal Law of India. 
But he has contended, and rightly, in my 
opinion, that the provisions of the Press 
Act extend far beyond the Oriminal Law; 
and he has argued that the burden of proof 
is cast on the applicant so that, however, 
meritorious the pamphlet may be, still if the 
applicant cannot establish the negative the 
Act requires, his application must fail. And 
what is this negative? Itis not enough for 
the applicant to show that the words of the 
pamphlet are not likely to bring into hatred 
or contempt any class or section of His 
Majesty’s subjects in British India or that 
they have not a tendency in fact to bring about 
that result. But he must go further and 
show that it is impossible for them to have 
that tendency either directly or indirectly 
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and whether by way of inference, suggestion, 
allusion, metaphor or implication. Nor is 
that all, for we find that the Legislature 
has added to this the all embracing phrase 
“or otherwise.” 

And here I may, not inappropriately, invite 
attention to section 153A of the Penal Code 
which has such affinity to the statutory pro- 
visions governing this case, that it may be 
regarded as its basis. That section was add- 
ed to the Penal Code in 1898, and was 
directed against the promotion and at- 
tempts to promote feeling of enmity or hatred 
between different classes. It will be noticed 
that the feeling here described is one of 
enmity or hatred; no provision is made for 
contempt. But the more 
gence is that while the Penal Code requires 
that the enmity or hatred should be not only 
' towardsa class but by a class, there is no 
such limitation in the Press Act as to the 
source from which those hostile feelings 
should proceed; it aims against all hatred or 
contempt regardless of those by whom ib is 
entertained. 


Nor is this the only direction in which 
there is a greater stringency in the Press Act. 
To section 153A there is appended an ex- 
planation which declares it not to be an 
offence to point out, without malicious intention 
and with an honest view to their removal, 
matters which are producing or have a ten- 
dency to produce the feelings of enmity or 
hatred indicated in the section. And yet no 
such qualifying words are to be found in 
section 4 of the Press Act, and this is the 
more remarkable because the qualifying ex- 
planations of section 124A are introduced, 
though they relate to an even greater 
offence. 


It may be that this omission was an over- 
sight; but whether that be so or not, the 
Government insists on the absence of this 
explanation, though if leads to a curious 
result. I think the Government is entitled 
to stand on the letter of the law, though it 
deprives Mr. Mahomed Ali of an opportunity 
of relying on an explanation conceived in the 
spirit of that which forms partof section 153A 
of the Penal Code. Had the Press Act in- 
corporated the explanation to section 158A as 
it has that to section 124A, Mr. Mahomed Ali 
might perhaps have made a very strong case 
in view of the Advocate-General’s admission 
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as to the character of thé pamphlet and the 
applicant’s purpose and intentions. 

The applicant, however, contends strenuous- 
ly thatthe pamphlet does not come even within 
those all embracing terms of the Act, and 
that the Legislature aimed at something 
wholly different. The incalculable powers 
of forfeiture vested in the executive 
are a gure sign that the Act was called into 
being by urgent political necessity. And it 
is of sufficiently recent date to enable us all 
to remember that the mischief chiefly aimed 
at was the prevalence of political assassina- 
tion and anarchical outrage. Comprehensive 
words were designedly used tocatch orime 
and the incitement to crime posing in the 
guise of innocence. The Act was directed 
against crime and aimed at its prevention. 
I doubt whether publications with an author- 
ship, a source and a purpose like those of the 
present pamphlet were thought of; and I 
recognise the force of the argument that the 
Act is now being applied to a purpose never 
intended. But be that so or not, if the Legis- 
lature has employed language wide enough to 
cover the pamphlet, this lack of reserve 


‘affords no answer to the forfeiture now at- 


tacked. 

I have already dealt with one phase of the 
absence of grounds in the notification. This 
defect and the Government's failure to place 
before us any materials beyond those fur- 
nished by the applicant have sensibly added 
to our difficulties in discharging the peculiar 
duties cast on us by the Act. 

The notification does not even specify the 
classes that might be brought into hatred or 
contempt or which of these two diverse 
sentiments is apprehended. And so when 
Mr. Norton rose to address the Court, he had 
to seek this information from the Advocate. 
General. 

The first answer implied that it included 
Christians, Greeks and Englishmen; but as 
under the Act the classes are limited to those 
composed of His Majesty’s subjecta in India, 
the Greeks were withdrawn and the first and 
the last retained. Still the answer in its 
original form is not without its significance, 
though it was afterwards modified. 

The pamphlet would doubtless bring into 
hatred the unchristian Christians whose deeds 
of atrocity are described. The theory pro- 
sented is that the reflection of this hatred 
might fall, not indeed on the Government, 
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but on His Majesty’s Caristian or English 
subjects in British India, If this be the 
Government's view with all the information 
at its disposal, the Court, no more informed 
than the man in the street, cannot (in my 
opinion) affirm, this could not be so, and affirm 
it with a degree of assurance that would 
entitle to set aside a measure of safety on 
which the Goverment had solemnly resolved. 
The Advocate-General has convinced me 
that the Government’s view of this piece of 
legislation is correct, and the High Court’s 
power ofintervention is the narrowest; its power 
to pronounce on the legality of the forfeiture by 
reason of failure to observe the mandatory 
conditions of the Act is barred; the ability to 
pronounce on the wisdom of the executive 
order is withheld, and its functions are limit- 
ed to considering whether the applicant to it 
has discharged the almost hopeless task of 
establishing that his pamphlet does not con- 
tain words which fall within the all com- 
prehensive provision of the Act. I des- 
cribe it as an almost hopeless task, be- 
cause the terms of section 4 are so wide that 
it is scarcely conceivable that any publica- 
tion would attract the notice of the Govern- 
ment in this connection to which some provi- 
sion of that section might not “directly or ine 
directly whether by inference, suggestion, 
allusion, metaphor, implication or otherwise” 

apply. 


I have said that the ability to pronounce 
onthe wisdom or unwisdom of executive 
` action has been withheld. ‘There was good 
reason for this. Courts of Law can only move 
on defined lines and act on information 
brought before them under limited condition, 
It is not so with the executive authority. 
It would be paralysed if it had to observe the 
restrictions placed on the Courts. Its action 
can be prompted by information derived from 
sources not open to the Courts, and based on 
considerations forbidden to them; it can be 
moved by impressions and personal experi- 
ences to which no expression can be given 
in a Court, but which may be a very potent 
incentive to executive action. The Govern. 
ment may be in possession of information 
which it would be impossible to disclose in a 
Court of Law, and yet obviously requiring 
immediate action. Therefore, the jurisdic- 
tion to pronounce on the wisdom or unwis- 
dom of executive action has been withheld 
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and rightly withheld. It may be a question 
whether even the semblance which this Act 
provides should not have been withheld as it 
was by Act IK of 1878. Political considera- 
tions, reasons of State are the life blood of 
executive action, but they have no place in 
a Court of Law. 
ah “The constitution,” said Lord Mansfield, 
does not allow reasons of State to: influence 
our judgment; God forbid it should. We 
must not regard political consequences, how 
formidable so ever they might be; if rebellion 
was the certain consequence, we are bound to 
say, Fita justitia ruat celum [John Wilkes’ 
case (1)]. 

The fact is that the executive and jadicial 
authorities stand on a wholly different plan 
for the purpose of arriving at a decision as to 
the propriety of executive action. And the 
one cannot sit in judgment on the determina- 
tions of the other. Si judicas cognosce, st 
regnas, jube. 

And what then isthe conclusion of the 
whole matter, of the two alleged checks on 
executive action, supposed to be furnished 
by the Act, one—the' intervention of the 
Courts—is ineffectual, while the other for 
this very reason can be, and in this case has 
been disregarded, withont impairing the 
practical effect of a forfeiture purporting to 
be under the Act. 

One word more, and that is asto the 
motive of the present application. The ap- 
plicant, Mr. Mahomed Ali, is by no means 
unknown in India; he is a journalist of 
position and repute, Though heis not an 
accused, he tells us that he regards himself 
as under the stigma which he declares musk 
attach to any journalist who has come under 
the operation of an Act directed primarily 
at apy rate against a criminal movement 
marked by outrages which so shocked the 
public sentiment as to call for this drastic 
legislation. But even if he has not succeeded 
in proving the negative that fate and the 
law have thrown in his way, at least his 
application has not been wholly in vain. The 
Advocate-General, representing, the Govern- 
ment, has publicly announced that Mr. 
Mahomed Ali’s forfeited pamphlet is not, in 
his opinion, a seditious libel, and indeed that 
he attributes no criminal offence to Mr, 
Makomed Ali; he was even willing to concede 


(1) 19 Hw. St. Trials 1112 


Vol, SX) 
MAHOMED ALI V. EMPEROR, 


and believe he was acting in the highest 
interests of humanity and civilisation. In 
this, I think, the Advocate-General made nə 
admission which it was not proper for him 
to make, Mr. Mahomed Alithen has lost his 
book, but he has retained his character, and 
he is free from the stigma that he apprehend- 
ed. And this doubtless will be some consola- 
tion to him when we dismiss, as we must, his 
present application. I think there should be 
no order as to costs. 

STEPHEN, J.—I agree with the Chief 
Justice that this application must be dis- 
missed. In view, however, of his novelty 
and of the difficulties to which it gives rise, 
I consider that I shonld express my own view 
of the questions involved. If we take ad- 
vantage of the statement made by the Ad- 
vocate-General that the classes whom, it is 
alleged, the pamphlet before us is likely to 
bring into hatred are Englishmen and 
Christians and confine our attention to tne 
parts of the Press Act that apply to the 
present case, the position weare in may 
be correctly described as follows: — 

It appeared to the Lozal Government that 
the pamphlet before us contained words that 
were likely, directly indirectly or (to ab- 
breviate) in any possible way to bring Eng- 
lishmen or Christians being His Majesty’s 
subjects in British Indiainto hatred as a 
class. They accordingly published a notifica- 
tion in the Local Gazette declaring the 
pamphlet forfeited and giving as a ground 
of their opinion that the pamphlet was likely 
to bring Englishmen and Christians into 
hatred the fact that it was likely to bring 
them into hatred. The result of this noti- 
fication was that the Police in Calcutta con- 
fiscated the pamphlet and Mr. Mahomed 
Ali now applies before us to set aside the 
confiscation on the ground that the pamphlet 
is not likely to bring such Englishmen and 
Christians as have been described into hatred 
and it is this negative proposition that Mr. 
Norton seeks to prove on his behalf. 


The case he makes before us is two-fold. 
In the first place, he says that the pamphlet 
cannot have the effect ascribed to it. In the 
second, he says that the notification published 
by the Government is bad because it does 
not state the grounds of the opinion that the 
Government have formed about the pamphlet 
which it must do according to section 12; 
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that, therefore, the confiscation is illegal and 
there is no ground for the application he is 
making. He naturally presses for a decision 
on the first ground, but if he cannot obtain 
that he asks for a declaration that the 
notification and the confiscation are both 
bad. 

Logically, however, the question of our 
jurisdiction must be considered first. As to 
this, I am of opinion that the notification is 
not according to law. looking at the sec- 
tion, and indeed atthe Actas a whole, I 
have no doubt that the provision in section 
12 that the grounds of the opinion on which 
the Local Government have acted must be 
stated, is mandatory and not merely direc- 
tory. There can be no doubt that it is 
framed for the protection of any person 
whose property may be confiscated, and not 
merely for the purposes of administrative 
couvenience. The groand of an opinion must 
in this case, if not always, be a fact or facts, 
and no fact is disclosed merely by a specific 
relation of the elements that the law requires 
to be present in the order for legal coase- 
quences to follow. I have already described 
the statement of the grounds in terms which 
saem tome tolead toan absurdity; but I 
have taken pains to make them correct. I 
cannot say what facts should be stated. I do 
not think for example that it can be the case 
that tke Local Govérnment should state to 
us all the information on which they have 
acted, for I cannot suppose that we are to 
revise their action as a whole. On the other 
hand, we have, it appears, power to revise 
their action tosome extent, and for this 
purpose some statement of fact seems essen- 
tial. 


But because the law has not been followed 
in this matter, I cannot hold that the noti- 
fication is void in such a way as to deprive us 
of jurisdiction. For, such are the provisions 
of this Act that if our jurisdiction to revise 
the action of the Government under section 
17 is taken away, no other remedy is open to 
the person whose property is confiscated and 
the Local Government can by their own laches 
deprive him of the only relief that the law 
provides. Such a conclusion seems to me so 
contrary to all principles of justice that I 
cannot accept it, or apply to the present casa 
the general principle that where exceptional 
powers are conferred on an executive author- 
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ity and a special procedure for their exercise 
ig provided, a failure to follow that pro- 
cedare will prevent an exercise of thess 
powers. 

Also, though I cannot say what facts are to 
be stated in order to disclose the ground for the 
opinion on which the Local Government acts, 
I think it may be the case that a statement 
of facts too meagre to give an applicant under 
section 17 any real assistance, would ba suffici- 
ent to satisfy the requirements of section 12. 
Farther, our jurisdiction is very closely con- 
fined by the terms of section 19, with which 
secticns 17 and 22 must be read; and I have 
doubts whether it may not be that we can 
only answer the question indicated in section 
19, assuming that everything else has been 
rightly done. 

Lam of opinion, therefore, that we have 
jurisdiction to ‘consider the question before 
us on its merits, and it is my duty, therefore, 
to do so. It is impossible, however, to da 
this without first noticing the point of view 
from which Mr, Norton has asked us to 
consider the case. He did not contend that 
this Act was penal but he dwelt at length on 
the intentions of the persons who wrote the 
pamphlet, apparently in Constantinople, and 
of the applicant who, as I understand, pub- 
lished it, or at least proposed to publish it 
here. With these I conceive that we have 
nothing to do directly; we have only to con- 
sider what effect the publication is likely to 
produce. The intention of the writer and 
publisher may be of importance on the princi- 
ple that they are not likely to produce an 
effect they did noi intend but otherwise we 
must not consider them. Nor can I accede 
to the argument that this Act was passed 
only to prevent active crime. I oan only 
judge of its purpose from its contents and, 
as I read it, its purpose is to prevent the 
publication of anything that may be danger- 
ous in any of the ways described in section 4; 
and the means supplied to Government for 
doing this have no relation to the propriety 
of the conduct, still less to the criminality of 
the publisher or the reader. The purpose of 
the Act, as Iread it, may te to prevent 
crime not by detecting or punishing criminals 
but by preventing persons now innocent from 
becoming criminals. Consequently, I need 
scarcely say that I consider that no slur has 
been cast on Mr. Mahomed Ali’s character by 
the confiscation of his pamphlet. A man 


INDIAN OASES, 


[1913 


may own a mad dog without blame and 
no slur is cast on his character if itis cou- 
fiscated. This view is, in my opinion, con- 
firmed by a reference to the provisions of the 
Penal Code that deal with concrete matters. 
By section 153A of that Code it is an offence 
to promote feelings of enmity between differ- 
ent classes of His Majesty’s subjects, but it 
is explained that it is not an offence to point 
out, without malicious intention and with an 
honest view to their removal, matters which 
are producing or have a tendency to produce 
such feelings of hatred. Thus when the law 
is dealing with the matter of creating hatred 
of a class from the point of view of the 
criminal law, its action is restricted to cases 
where what is promoted is hatred by one 
class or another, and words and so forth 
used without malice and honestly to remove 
the causes of hatred, are not punishable. But 
in the present case the law applies to hatred 
by any one, possibly only by one man, and 
the explanation as to the intention of the 
person who uses them is omitted. It seems 
that the Legislature must have had sec- 
tion 153A, in view when it enactad section 4 
(c) of the Press Act and I, therefore, suppose 
that the omission in the latter of any pro- 
vision like the explanation in the former was 
intentional, Again Explanation 2 of sec. 
tion 4 (1) of the Press Act excludes from 
the scope of the Act “comments expressing 
disapprobation of the measures of Govern- 
ment.... with a view to obtain their 
alteration by lawful means, or of the admi- | 
nistrative or other acts of the Government . 
... without exciting cr attempting to excite 
hatred.” This is obviously adopted from 
two explanations to section 124A of the Penal 
Code, which are applicable here, because, if 
hatred, is in fact excited, the explanation does 
not apply, whatever may have been the 
intention of the person who excited it. 

From the relation of this Act to the Penal 
Code, I, therefore, conclude that the scope of 
this Act has been made far wider than that 
of the Code. So wide indeed are the powers 
that the Legislature has conferred on the 
Government that they would be able to 
confiscate a neswpaper containing words that 
might cause one man to hate or even to con- 
demn a class, if such there should unhappily 
be, who sought toembarrass the Government 
of the country by murder and robbery. 
When such wide powers were conferred on 
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Government, I carnot but suppose that it 
was intended that they should be widely 
used. 

This brings me to the actual question that 
I conceive that I have to decide, 
namely, whether Mr. Norton has shown 
that the pamphlet before us is not 
likely to bring Englishmen and Christians 
into hatred. And in attempting to form an 
opinion on it, I find myself in a position which 
is unfamiliar to me and in which, as far as I 
am aware, no Judge in the British Empire 
had been placed since the remote days of 
early English jurisprudence. I have to 
decide a question of fact on such evidence 
as is supplied by one document. The side 
on whom the onus of proving hig case is cast 
is not in a position to give any evidence. 
As the other side has not called any wit- 
nesses, no cross examination has taken place. 

The answer to the question I have to 
decide depends on the social and political 
state of the Mahomedans in India or perhaps 
of certain sections of them. As to this, such 
information as I have is unverified and 
general to a high degree; ithas never been 
my duty to acquire information in the 
matter; and absolutely none bas been supplied 
to me on this occasion. Under these cir- 
cumstances, I have no doubt that any opinion 
I may express will be received by others 
with the respect that is due to the office I 
have the honour to hold, bat it will beim- 
possible for me to share in this feeling. 

e The question put to us is so framed 
that any doubtful point isto be decided 
against the applicant. 

Coming tothe pamphlet itself I have no 
doubt how I must answer the question before 
me. Generally speaking, I suppose from its 
contents that it is the work of avowed parti- 
zans ofthe Turks in their war against the 
Christian Balkan States. The object of the 
writers, and here their intention becomes 
relevant, is to put an end to horrible atro- 
cities which they allege to have been com- 
mitted by the allies on Mahomedans. To 
do this they tell Englishmen what is being 
done by their fellow Christians and appeal 
to them as Christians to stop it. In more 
detail I find statements that the Moslem 
population of Macedonia is being practically 
annihilated by murder, outrage and pillage; 
if this passes-unnoticed and uncondemned, 
there will bea cleavage between us. Then 
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follows a series of charges of misgovernment 
and a catalogae of horrible outrages the 
details of which I may pass over, but all of 
which, I think, I am correct in saying are re- 
presented as having been perpetrated by 
Obristians. In conclusion, the readers of 
the pamphlet are informed that the Go- 
vernment of England will do nothing to 
stop theoutrages unless forced by public 
opinion, and it is stated that they could 
stop themif they would. Throughont the 
whole of the pamphlet the ontrages men- 
tioned are imputed to the allies whose 
Christianity is constantly referred to. 

There are cases in ‘which accounts are 
given of how Christians tried to prevent 
or mitigate what was going on; but the almost 
avowed object of the pamphlet is to excite 
the indignation of Christians in England 
agdinst the conduct of Christians in Macédonia 
so as to induce them to bring it to an 
end. The distinterested humanity of the 
writers is beyond question and they certainly 
had a right to make an appeal to Englishmen 
as they did. Mr. Mahomed Ali is entitled toa 
presumption that he acted with like humanity, 
and it is not suggested that he committed 
any anlawful act or did anything wrong in 
publishing the pamphlet in India. 

But these considerations do not touch the 
question whether the pamphlet is not likely 
to make Mahomedans hate Christians, A 
perusal of the accounts of the outrages is like- 
ly to excite anger in the minds of any reader 
who does not regard the pamphlet as a false 
document, which we have no reason for doing. 
It may also suggest to a thoughtful mind 
that Christians as a whole may be trasted 
to repudiate as strongly as they can the 
horrible deeds described, and that many of 
them are anxious to acknowledge their res- 
pousibility for their co-religionists by pro- 
viding at all costs against a repetition of such 
acts. 

But a vivid recital of the horrors of 
barbarous warfare is likely to make far more 
impression on the excitable minds of men 
untrained to any political action on a large 
scale, except of the crudest kind, than con- 
siderations such as these; and I can well 
understand that in the mind of some Indian 


_Mahomedans, anger might easily, and perhaps 


justifiably, turn to a hatred of the allies 
from which, making allowances for the 
infirmities of human nature, a hatred of the 
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co-religionists of the allies would seem but 
a short step, especially for those whose 
co-religionists are involved in a national 
disaster. 

Such is my opinion on the question I bave 
to answer. Acting on gach information as I 
have, I entertain no donbt as to what my 
. answer should be. But the absence of doubt 
is probably due to the absence of evidence 
and cannot be taken as going far towards 
showing that the opinion is correct. 

I agree that costs should not be awarded 
in this case. 

Mr. Justicos Wooprorra agreed with the 
Chief Justice. é 


Application dismissed. 


LOWER BURMA CHIEF COURT. 
Criminal APPHALS Nos. 141, 142 AND 143 
or 1913. 

March 28, 1913 
Preseni:—Mr. Hartnoll, Offg. Chief Judge. 

NGA TH AND OTHERS — 


v6rsus 


EMPHROR— Oprrosıre PARTY. 

Evidence Act (I of 1872), s. 32 (1) and (2)— 
Statements made by deceased persons— Deceased present 
at scene of crime as assistant of Police—Cause of death 
not under trial~ Admissibility of statement. 

A. gave information to the Police that a dacoity 
was going to take place. 

In consequence of this information, the Police 
went to the spot. A. was present among the band of 
dacoits who were engaged in committing the crime. 
In the skirmish that followed between the Police 
and the docoits, 4. was mortally wounded by the 
Police and subsequently died. Before his death, he 
made certain statements implicating certain persons 
in the dacoity: 

Held, (1) that the statements were not admissible 
in evidence under section 32 (1) of the Evidence Act, 
asthe trial was not one into the ciroumstances and 
cause of A.’s death; 

(2) that the statements could not be admitted 
under section 32 (3),as A, was present at the scene 
of the dacoity in his capacity of assistant to the 
Police and it could not be said that his statements 
would have exposed him to a criminal prosecution. 


The Assistant Government Advocate, for the 
Crown. 


JUDGMENT.—The appellants have been 
gonvicted of dacoity in that they were 
members of a gang that attacked Bun Yan's 
house at Inywa on the night of the 20th 
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September last. That a dacoity took place is 
certain. Po Ok says that he saw six or seven 
in the gang. Kalapi saw fiveor six. The 
robbery had clearly begun when the robbers 
found that their presence was known for 
Kalapi was fired at and Po Ok says that he 
saw the torches being lit. 

The question is whether the crime has 
been brought home to the appellants. One 
man amongst the dacoits was Po Thaw Gyi. 
He was shot by the Police who were waiting 
for the dacoits and subsequently died of his 
injuries. He made certain statsments and 
these have been admitted in evidence. The 
question is whether they are admissible. 
They have been admitted under section 32 
(3) of the Evidence Act on the ground that 
they would have exposed him toa criminal 
prosecution. That provision of law seems to 
me clearly not to apply asafter a perusal of 
the statements of Mr. McDonald and Maung 
Manog, I am unable to hold that they would 
have done so, Po Thaw Gyiwent and gave 
information that the dacoity was going to 
take place and it was in consequence of this 
information that the Police went to the spot. 
Tt was part of the arrangement that Po 
Thaw Gyi was to wear white cloths when 
he accompanied the dacoits and Mr. Me- 
Donald says that he must have said that 
the man in white was not to be fired at. 
Po Thaw Gyi appears to have been present 
in his capacity of assistant to the Police and 
ib cannot be said that he was of the same 
mind as the rest of the dacoits and that he 
had the same intention as they had—that is, 
to rob. He cannot be held to have been one 
of the dacoits in this view and so section 
82 (3) of the Evidence Actis not applicable. 
When he made the statements, he could not 
have had the slightest idea that he was going 
to be proseeated and so the conditions in 
his mind that are contemplated by the sub- 
section were non-existent. It was urged at 
the hearing of the appeal that section 32 (1) 
makes the statements admissible. That sub- 
section refers to statements made by a 
person as to the cause of his death or as to 
any of the circumstances of the transaction 
which resulted in his death in cases in which 
the cause of that person's death comes into 
question. The present case is one concerned 
with the persons who were the dacoits, who 
attacked Bun Yan, and it -an hardly be 
said that the cause of Po Thaw Gyi’s 
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death comes into question in it directly, 
though it may come indirectly and incident- 
ally; but the trial is clearly not one into the 
circumstances of his death as to who 
caused it and whether an offence was com- 
mitted by some one in ‘causing it. The pro- 
vision rests on the doctrine of necessity, 
that is, that the injured person is dead and 
is generally the principal witness and so is 
likely to know more or as much about the 
circumstances of his death than or as any 
other person. In the present instance, such 
doctrine of necessity does not apply as the 
object of the trial is to ascertain whether 
certain persons were the dacoits or not—a 
matter that has nothing to do with the 
circumstances of Po Thaw Gyi’s death. 
Evenif portions of the statements were 
admissible, it would seem that the admissible 
portions would be confined to those relating 
to the actual cause and circumstances of the 
death and not to previous transactions; but 
for the grounds I have given, I must hold 


that Po Thaw Gyi’s statements are not 
admissible at all, 
* * * * * * 


CALOUTTA HIGH COURT. 
CRIMINAL Revision No. 537 oy 1913. 
June 5, 1913. 

Present:—Mr. Justice Imam and Mr. Justice 
Chapman. 
CORPORATION or CALCUTTA— 
PETITIONER 
versus 


MAHAMAYA DEBI—AccusED— 


OPPOSITE PARTY. 

Street, private—Requisition to level etc. —Street at 
first part of bustee, whether remains private street and 
for how long—Calcutta Municipal Act (III B. O. of 
1899), ss. 3 (46), 361 416, 419 sub-s. (1), 574. 

A roadway made in the first instance as part of a 
bustee and in accordance with a standard plan ap- 
proved by the General Committee of the Corpora- 
tion remains, as presoribed by section 416 sub-sec- 
tion (1), a private street unless the General Com- 
mittee and the owner otherwise agree, or until the 
owner of the bustee initiates a proceeding under 
section 419 of the Caloutta Municipal Act. 

In order to create a public right of way, there must 
be a dedication by the owner. The effect of sub-sec- 
tion (1> of section 416 is that the owner cannot de- 
dicate without the consent of the General Committee. 

The road, therefore, remains a private street and 
section 861 is applicable to the case. 
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The definition of the word “street” in clause (46) 
of section 3 of the Calcutta Municipal Act, ineludes 
a passage less than 20 feet wide 


Rule against the order of the Municipal 
Magistrate of Calcutta, dated February 8th, 
1913, acquitting the, accused charged with 
an offence under section 361 of the Calcutta 
Municipal Act (III B. O. of 1899), to show 
cause why the order should not be set aside 
and further inquiry into the case should be 
directed. 

Mr. 8. P. Sinha, Counsel, and Babu 
Debendra Ohandra Mallik, for the Petitioner. 

Mr. G. N. Mitter with Babus Nagendranath 
Mitter and Sushil Kumar Bose, for the Op- 
posite Party. 


JUDGMENT.—One Srimati Mahamaya 


Debi is the owner of certain premises known 


as 8/tA Mullick Lane in the city of 
Calcutta. She'was proceeded against by 
the Chairman of the Oorporation for 


failure to comply with a direction given 
her under section 361 of the Calcutta 
Municipal Act to improve the roadway upon 
which her house abuts. 

The provisions of section 361 apply only 
to private streets. The Municipal Magis- 
trate has held that the public exercise a 
right of way over the road, that it is not 
a private street and that, therefore, the 
provisions of section 361 do not apply. 
Against this finding the Chairman has 
obtained a Rule. The question for our deci- 
sion is whether the Magistrate erred in law 
in holding that the road is not a private 
street. 

Admittedly the roadway was made in the 
first instance as part ‘of a bustee and in 
accordance with a standard plan approved 
by the General Committee of the Corpora- 
tion. Sub-section (1) of section 416 of the 
Act prescribes that astreet so made shall 
unless the General Committee and the 
owners concerned otherwise agree remain 
private street. Jt is contended on behalf 
of the Corporation that in the absence of 
any agreement by the General Committee 
the road must be held to have remained a 
private street. Weare of opinion that the 
contention must prevail. It is true that the 
owner of the bustee has sold the land 
covered by the bustee to various persons for 
building purposes and that most of these 
persons have in fact built residences on the 
land. It is also true that but for the 
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express provision in section 416 referred to, 
there would, as the Magistrate has pointed 
out, be a strong case for holding that the 
street had ceased to bea private street by 
reason of the acquisition of aright of way 
by the public. So far asthe first point is 
concerned, however, the meaning of section 
416 read with section 419 appears to be 
that a street such as thab in the present 
case shall remain a private street until the 
owner of the bustee initiates a proceeding 
under section 419. As regards the second 
point, namely, the public user of the road, it 
must be remembered that in order to create 
a public right of way, there must be a dedica- 
tion by the owner. The effect of sub-section 
(1) of sestion 416 in the present case is that 
the owner cannot dedicate without the 
consent of the General Committee. We hold, 
therefore, that the road has remained a private 
street and that section 361 was, therefore, 
applicable to the case. 

We have not adverted tothe objection 
that the road not being 20 feet wide was a 
passage and nota street. Upon this point, it 
is sufficient to say thatthe definition of the 
word street in the, Act includes a passage. 

It has been suggested that the interpreta- 
tions which we have adopted will lead to 
oppression. Butit must be borne in mind 
in the first instance that private owners often 
neglect the duties which they owe to the poor 
from whom high rents are exacted for 
wretched tenements in private streets and 
alleys. It is not oppressive to provide a re- 
medy for such cases. In the next place the 
interpretation we have adopted is in general 
accordance with the provision of the Haglish 
Law contained in section 23 of the Highways 
Act, 1835, and the Private Streets Works 
Act, 1892, in so farat any rate as the 
liability to repair is concerned. 

There are, however, certain differences in 
the English Law which we may take the op- 
portunity of commending to notice. First, 
the English Statutes do not touch the 
Common Law which governs the acquisition 
by the public of rights of way [Roberts v, 
Runt (1); Reg. v. Wiison (2)]. Inthe next 
place, the liability to repair a road which a 


private owner wishes to dedicate to the 
(1) (1850) 15 Q. B. 17; 17 Eng. Rep. 364; .81 R. R. 
485. 


(2) (1852) 18 Q. B. 348; 21 L. J. Q. B. 281; 16 Jur. 
973; 19 L. T. (0. 8.) 86; 118 Eng. Rep. 130; 88 R. R. 
620. 
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public can be refused by the public authority 
concerned in England (if the road is of suit- 
able width and construction) only upon the 
ground that the road is not of sufficient utility 
to justify its being kept in repair at public 
expense (section 23, Highways Act of 1835). 
These are points which might be borne in 
mind in the event of the Act coming under 
amendment, 

A preliminary objection was made on 
behalf of the opposite party upon the ground 
that the Chairman was not competent to 
initiate a prosecution. Itis contended that 
this was within the competence of the Gene- 
ral Committee alone. We can find no sub- 
stance in this contention. 


The result is, that the acquittal is set aside; 
we direct that the case be re-tried. 


Acquittal set aside. 


PUNJAB CHIEF COURT. 
Criminat Revision No. 5 or 1913, 
July 25, 1913. 
Present:—Mr. Justice Agnew. 
ASA AND ANOTHRR— PETITIONERS 
versus 
HMPEROR—Responpent. 

Penal Code(Act XLV of 1860), ss. 99, 3583—Assault on 
public servant—Right of private defence of property— 
Power of Executive and Revenue Officers to require owners 
of transport to supply such transport. 

A Tahsildar deputed his peon by a written order 
to procure some camels for the camp of the Settle- 
ment Officer. When the peon attempted to seize the 
petitioner’s camels, the latter assaulted the former 
and prevented him from seizing the camels: 

Held, that the petitioner committed no offence. 

The words “duty as such public servant,” in section 
3653, Indian Penal Code, mean duty imposed by law on 
such publio servant and do not include acts done in 
good faith under colour of his office by such 
public servant. 

The law imposes no duty on any Revenue Oficial 
to seize animals belonging to private individuals for 
purposes of camp transport and gives them no power 
to forcibly seize such animals. Executive Officers 
are not entitled to require owners of such transport 
to supply it; nor are the owners declining to supply 
such transport guilty of an offence by the mere fact 
of refusal. And if in protecting his property against 
an illegal seizure the owner assaults the official 
making such seizure, he is protected by law provided 
he does not exceed the limits laid down i in Chapter TV, 
Indian Penal Code. 
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Tho words “public servant acting in good faith 
under colour of his office, though that act may not 
~ be strictly justifiable by law” in section 99, Indian 
Penal Code, have no application to a case where 
the initial proceedings and the power under which 
a public servant purports to act are altogether with- 
out jurisdiction and are ultra vires. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the District Magistrate, Kangra, dated the 
9th September 1912, modifying that of the 
Magistrate, 2nd class, Tahsil Dehra, District 
Kangra, dated the 13th August 1912, convict- 
ing the petitioners. 


Bakhshi Tek Ohand, for the Petitioners. 
JUDGMENT.—On 13th August 1912, the 


petitioners, Asa and Bhagat, were convicted 
under section 3538, Indian Penal Code, and 
sentenced to fines of Rs. 25 and Rs. 10 
respectively. Their appeals to the District 
Magistrate of Kangra were dismissed on 9th 
September 1912 and the two convicts have 
applied to this Court for revision of the 
order dismissing their appeal. The District 
Magistrate does not state what the precise 
facts were upon which he considered the 
conviction to be legal and it is somewhat 
difficult to gather from the long and rambl- 
ing judgment of the Magistrate what those 
facta were. According to the statement 
of the complainant Sukha Singh, a Tahsil 
peon, the facts were as follows:—-Sukha 
Singh and a fellow peon, Rasila, held an 
order from the Tahsildar to procure nine 
camels for the camp of the Settlement 
Officer. They found six camels, which 
were already under contract to Hira and 
Prabh Dyal to carry grain, in the house 
of Asa Singh to whom they belonged. 


Bhagat petitioner led the camels out and . 


Sukha Singh accompanied. A little way 
on Sukha Singh attempted to seize the 
camels and Bhagat objected and pushed 
Sukha Singh on one side. Asa Singh 
the owner had come up and the two 
men had a struggle with Sukha Singh, 
Finally the camels were released and made 
to run off. Rasila kept with them whilst 
Sukha Singh went forthe lambardar. He 
‘then found out where the camels were near 
some mills, and went there. Bhagat remove 
ed the camels’ saddle cloths and declared 
that if the peons touched the camels, he would 
give them a taste of his stick. 


On these facts, petitioners have been con- 
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victed under section 358, Indian Penal 
Code. 

The judgment of the District Magistrate 
is as follows: “Mr. Kaistha for appellants 
heard. I think it is generally admitted that 
officers of Government, when touring in their 
jurisdiction, are entitled to obtain transport 
and if this principle is admitted, it follows 
that Hxecutive Officers are entitled to reqaire 
the owners of such tranaport to supply it; 
and if they forcibly refase to supply, such 
persons are guilty of an offence. 

In this case, the Tahsildar bas convicted two 
persons of assaulting certain persons, who, in 
accordance with the orders of his predecessor, 
were requisitioning certain camels. The 
assault is proved. The conviction might 
equally well have been under section 183, 
Indian Penal “Code. I find no grounds to 
interfere with the conviction.” 

For the purposes of this order, I will assume 
that the statement of the peon, Sukha Singh, 
is correct and that he was assaulted. But 
before a conviction under section 353 can bə 
had, it must be shown that the public servant 
was assaulted, or criminal force used to 
him in the execution of his duty’ as such 
public servant or with intent to prevent 
or deter that person from discharging his 
duty as such public servant or in consequence 
OE 92 sched J ose vik š in the lawful 
discharge of his duty as such public 
servant. The words “duty us such publie 
servant” mean duty imposed by law on such 
public servant and do not include acts done 
in good faith under colour of his office by 
such public servant, The law imposes no 
duty on any Revenue Official to seize animals 
belonging to private individuals for purposes 
of camp transport and it may be added that 
the law gives them no power to forcibly seize 
such animals. Executive Officers are not 
entitled to require owners of such transport 
to supply it; nor are owners declining to 
supply such transport guilty of an offence 
by the mere fact of refusal, as the learned 
District Magistrate thinks. Aud if in pro- 
tecting his property against an illegal 
seizare, the owner assaults the official making 
such seizure, he is entitled to plead the 
exercise of the right of private defense of 
property and his act will be excused pro- 
vided that he doeg not exceed the limits laid 
down in Chapter IV, Indian Penal Code. It 
has been held that the words “public servant 
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acting in good faith under colour of his 
office though that act may not be strictly 
justifiable by law” in section 99 have no 
application to a case where the initial pro- 
ceeding and the power under which a public 
servant purports to act are altogether without 
jurisdiction and are ultra vires—Queen-Em- 
press v. Jogendra Nath Mukerjee (1) and 
Queen-Hmpress v. Tulsiram (2). A case 
very similar to the present was that of In re 
the petition of Rarhmaji (3) and the convic- 
tion in that case was set aside. 

For these reasons I, accept the petitions 
for revision and ucquit the petitioners. The 
fines, if paid, are to be refunded. 


Petition accepted. 
(1) 24 0. 820; 1 0. W. N. 154, 


(2) 18 B. 168. (3) 9 B. 658. 





LOWER BURMA CHIEF COURT. 
OURIMINAL APPEALS Nos. 261 ro 270 or 1913, 
July 1,1913. 

Present:——-Mr. Hartnoll, Offg. Chief Judge, 

i and Mr. Jastice Young. 
PAN THIN alias PO MYA AND o1neRs— 
APPELLANTS , 
versus 
EMPEROR—Opposits PARTY. 

Penal Oode (Act XLV of 1860), ss. 121, 147—Con- 
spiracy to overthrow Government— Attack on officers— 
Waging war—Riot. 

Where there wasa conspiracy to overthrow the 
British Government in Burma, and the conspirators 
attacked and fought the Township Officer's party 
which had come to arrest them: 

Held, that the attack constituted the act of waging 
war;. ib was not riot but the culminating act of a 


deeply laid plot to overthrow the Government of the 
country. 


Appeals from the order of the Additional 
Sessions Judge of Bassein, dated the llth 
day of March 1913, passed in Sessions Trial 
No, 5 of 1913. 

JUDGMENT, 

Hartxout, Orra. C.J.—The ten appellants 
have been convicted of waging war against the 
King under section 121 of the Indian’ Penal 
Code and have all been sentenced to death. 
There is no doubt that on the morning of the 
18th September last, a party of men armed 
with dahs fought against a body of Police 
led by the Township Officer, Maung Po Saing 
in the vicinity of the village of Mayoka in 
the Zalun Township of the Henzada District, 
There is voluminous evidence of this fast, 
Those of the appellants who admit being 
in the party that was fired on by Maung Po 
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Saing and the Police state that they were 
innocent villagers going to do honour to 
the body of a dead pongyi—that that was 
the reason why they were dancing and dressed 
up: but there is nothing to support such a 
story and in face of the evidence the allegation 
is beyond doubt untrue. Theevidence shows 
how no shot was fired by the Township 
Officer’s party until all warnings proved 
useless, Further the dress of the party 
fired on,—a distinctive uniform different for 
the leaders and for the rank and file—the 
long sharp dahs with sword knots and whip 
cord handles, the finding of the exhibit pro- 
clamations Exhibit V, the cutting of the tele- 
graph wire and the finding in Kyauk Lon’s 
house of the book Exhibit 24, which contains, 
according io Saya U On Gaing, charms to 
make people invulnerable, all go to show 
that the party fired on by the Township 
Officer’s party was engaged in no innocent 
pursuit but was one that deliberately attacked 
that officer and his party after being called 
on to surrender. 

The proclamations read as follows: 

f Sakkya Thihamin's Royal Order. 

“1. I, the Glorious King Sakkya Thiha, 
Ruler of many Kingdoms, hereby issue the 
following order, viz:—~ 

Whereas it is expedient that (you) must 
especially support the religion and assume 
the responsibility of a Commander-in-Chief 
and makean immediate march from Zalan to 
Chindwin va Henzada and Okpo and for 
furthering my interests,(you) must be vigilant 
and annex (towns F) with the least possible 
delay. And (you) must send forth suitable 
subordinates, as generals, And it is my 
command to subdue those who offer resistance 
under different flags and punish according to 
your will, . 

Tbis is the Royal Order of Sakkya Thiha. 

And, whoever resists, shall, along with 
his seven generations, in succession, be burnt 
in a cage. 

2. That all must especially protect and 
support the religion and whoever fails to 
do so, shall be regarded as a rebel and 
the land (in which he lives) shall be deso- 
lated as a revolted town. (You) shall also 
admonish those who have no faith in Bud- 
dbism and (yon) must make a march with 
Generals, officers and men to Chindwin. 

Whoever resists, shall be utterly destroyed 
along with his seven generations. ” 
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They show that a cartain Setkyaththa min 
was at the bottom of all the trouble, and 
the prosecution have endeavoured to prove 
(and, in my opinion, successfully) that this 
Setkyaththa min was a man called the Gamon 
Saya. The evidence connecting appellants 
Pan Thin and Po Thwe with this man 
is a good deal of it tainted: bnt it is 


.60 corroborated by the admissions of Pan 


Thin and Po Thwe and other facts, and 
is in itself so intrinsically probable that 
I believe it. It is to the effect that the 
Gamon Saya is a doctor and was in the 
habit of treating people with medicine made 
from the gamon root gratis. He used to 
take pledges from his patients to keep 
the precepts, avoid intoxicants and obey 
his behests. He visited Dawkayangyi in 
the Hanthawaddy District in. this manner 
and had a Se-thudamma-Yon (Medical Hall) 
at Syriam. There was also a pongyi—the 
Miyata Pongyi—who had a Kyaung at 
Pyayesu in the Pyapon District. There is 
evidence that in Nayon 1274, B. H. (May- 
June 1912), this pongyi with appellant Pan 
Thin, Saya Maung and Kya Gaing from 
Zalun and also witness Po Thein and others, 
went to visit the Gamon Saya at Dedanaw 
sleeping ‘en route’. There an interview 
took place between the Gamon Saya and 
the Miyata Pongyi, when the latter agreed 
to join the former in his plot. On their 
return the Miyata Pongyi explained to Po 
Thein that the plot was to overthrow the 
Government when the Gamon Saya was 
to become King under the title of Setkyatatha 
Sanda Rasa min. The Miyata Pongyi showed 
Maung Po Thin the royal order that the 
Gamon Saya had given him. Subsequently 
in Wagaung 1274, B. E. (August-September 
1912), there was a meeting at the Kyaung 
of the Miyata Pongyi at Pyayesu, when 
the Gamon Saya was present. Pan Thin, 
Po Thwe and Kyaw Tha, who was killed 
at the fight at Mayoka, and Kyauk Lon, 
who was also killed at the same time, 
were there. Po Thein. tattooed certain per- 
sons with a black hornet. The Gamon 
Saya took a that-tet-kai-ton ring off his 
finger and dipped it into water, and then 
made those tattooed drink ib swearing them 
to be his disciples and carry out his 
orders in spite of all. This related to what 
he had told them that he would rebel and 
take the kingdom and be himself King 
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under the title of Setkyaththa min with 
the Miyata Pongyi as Prime Minister. He 
created Po Thwe, Kyaw Tha and Pan Thin 
princes—Pan Thin under the title of Ne- 
thu-yein—and sent them off to take charge 
of the rebellion at Zalun and pash it on. 
Then there is the evidence of the Mayoka 
witnesses to the effect that the Gamon 
Saya and Miyata Pongyi were the persona 
iu the back ground. Ibis a significant fact 
that persons in the vicinity of Pyayesu 
in the Pyapon District and Mayoka in the 
Henzada District should equally implicate 
the Gamon Saya and Miyata Pongyi. Maung 
Hwa says that he saw the Miyata Pongyi 
in Zalun in Wagaung 1274, B. E. (August- 
September 1912) when the latter asked 
him to join in the conspiracy. He is the 
man who first gave information to the 
Superintendent of Police at Henzada on 
September 12th or 13th and his word is, 
I think, entitled to credit. Just after the 
fight, Maung On Kin, the Additional Magis. 
trate says that Po Thwe admitted the 
rebellion and when asked about Donabyu 
said: ‘My father, the Saya Gamon, will attack 
that place to-night.’ In consequence of this 
statement, wires were sent to Deputy Qom- 
missioner of Maubin and the Commissioner 
of Irrawaddy. There is no doubt that Po 
Thwe did make the statement and it cor- 
roborates the evidence as to the Gamon 
Saya being at the bottom of the movement, 
Then there are the proclamations themselves, 
It is not suggested that any one at Mayoka, 
on the day of the fight was the Setkyathcha 
min. Who was he? The evidence, if 
believed, explains. There is no reason for 
thinking that those, who bring in the name 
of the Gamon Saya, have any grudge against 
him. Pan Thin allows that he is the Miyata 
Pongyi’s adopted son that he, the Miyata 
Pongyi and Po Thein did visit the Gamon 
Saya at Dedanaw, that he was tattooed by 
Po Thin with the figure ofa black hornet on 
the 8th Waring Wagaung when the Gamon 
Saya was atthe Pyayesu Kyaung, that he, 
Po Thwe and Kyaw Tha did coma with 
Kyank Lon to Mayoka, but that the object was 
to treat Kyauk Lon’s daughter, and that he 
had a ¢hat-tet-kat-ton ring though its charm 
was only to protect against snake bite. Po Thwe 
allows that he, the Gamon Saya, Kyaw Tha 
and Kyauk Lon went to the Miyata Pongyi’s 
Kyaung at Pyayesu, that Saya Po Thein 
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came there, that Kyavk Lon called them 
away to treat his daughter, that the wit- 
ness Kyin Ma then accompanied, them to the 
village of Tada, and that he had a thaé-tet- 
kat-ton ring. From » consideration of the 
foregoing facts and admissions I consider it 
fully proved that there was a conspiracy to 
overthrow the present Government in Burma 
and that, as far as the conspirators at Mayoka 
were concerned, it came toa head on the 
morning of the 18th September last, when 
the conspirators attacked and fought the 
Township Officer’s party which had come to 
arrest them. The evidence shows that this 
party came out from Zalun to arrest the 
conspirators as there was information that an 
attack was being planned on the Zalun Police 
Station. On the party arriving at Mayoka, 
the conspirators, believing themselves to be 
invulnerable, attacked it instead. Theattack 
constituted the act of waging war, as it was 
no riot, but the culminating act of a deeply 
laid plot to overthrow the Government of -the 
country. a A 

The point for consideration is whether each 
of the appellants have been proved to 
have taken part in the conspiracy, and to be 
members of it. 

As regards Pan Thin and Po Thwe, the 
evidence is overwhelming. They were sent 
up by the Gamon Saya to organize the 
outbreak. They are not residents of Mayoka 
at all. They wore different clothes at 
the fight to distinguish them from their 
followers—green velvet trousers and 
laingmathetn jackets. They were both wound- 
ed at the fight. They have, in my opinion, 
been rightly convicted and as they were the 
persons, who came to organize rebellion at 
Mayoka, were the local leaders and are the 
persons responsible for the loss of life which 
has occorred. I would dismiss their appeals 
and confirm the sentences of death passed 
upon them. 

As regards Nga Kye, he allows that he 
was amongst the party that attacked the 
Township Officer’s pariy, though he says 
that it was a peaceful and innocent one—a 
plea which I have already disallowed. He 
was shot. lt was he who showed the bag in 
which werethe proclamations (pages 185 and 
212). He denies this but I can see no reason 
to disbelievetheevidence. There was a military 
parade ot the rebels along the bundon the 
afternoon of the 17th September. Tha 
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Yebauk Ywathugyi Nga Kala deposes to this 
and I can see no reason to disbelieve him, 
He says that thirty men came ont of Kyauk 
Lon’s house and went along the bund wear- 
ing white clothes with red sashes, being led 
by two men in éaingthametn jackets and green 
trousers and followed by another similarly 
dressed, that they all bad daks and shouted 
that they would cut off the heads of the Town- 
ship Officer, Station Officer and the Yebauk 
Thugyi Maung Kala, Nga Kye allows that 
there was a procession along the bund on the 
17th instant and that he was in it. There are 
witnesses such as Hla Baw Shew Min and 
Skew O who say that they saw him in it. He 
pleads that it was a peaceful procession to 
worship at a pagoda but it is clear that it was 
not, In his petition of appeal he says that his 
witnesses were not examined. The Commit- 
ting Magistrate saya that he called none before 
him, and in the Sessions Court he was re- 
presented by Counsel. There is a note in the 
diary that the defence case was duly closed, 
Maung Po Thaung was examined on his 
behalf and did not help him. The case is 
clear against him. He was only one of 
those led astray by Pan Thin and Po Thwe. 
I would uphold his conviction but alter: his 
sentence to one of transportation for life, the 
order as regards the forfeiture of property to 
stand. 

The next man is Nga Tun. He allows 
that he was on the bund at the time of the 
fight. H could not very well deny it as he 
was shot. He is implicated by Shwe Min 
(W. No, 22), a man whom I can see no reason 
to disbelieve and also by Nga Nyo (W. No. 39), 
who was forcibly seized and appears to be 
trustworthy. His defence witnesses do not 
help him. I would confirm the conviction on 
him but alter the sentence to one of traus- 
portation for life, the order as to forfeiture of 
property to stand. As regards Nga Chin, Po 
Hmi (W. No, 46) implicates him as one of 
the rebels who seized Nga Hmin. He says 
that he was also seized. It was when forcible 
recruiting was going on on the morning of 
the 1&th September. Pu Le (W. No, 47) 
gives evidence to the same effect. There is 
mo reason to disbelieve these men. He is 
also implicated by Maung Po Hla, who saw 
him in the parade on the 17th September 
and in the recruiting -party on the 18th 
morning. He is corroborated as to the 18th 
morning by Nga Chein and Po Myit. The 
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Chinaman Alon, whom there is no reason to 
disbelieve, also implicates him. He says that 
Nga Ohin was amongst the party one of whom 
cut off the head of his goat. Nga Chin allows 
that he was amongst the mer who went 
along the bundon thel7th afternoon though he 
says that it was for an innocent purpose. 
Several witnesses say that they saw him in 
the parade. Po Than (W. No. 21) implicates 
him and, I think, may be believed as Nga 
Chin is one of the names he gaveto the 
Township Officer on the 17th. Nga Chin 
says that he was at Kyauk Lon’s house when 
the firing took place. He is also fully 
implicated by Tba Byaw (W. No. 12) as 
being in the recruiting party and amongst 
those preparing to fight. His guilt is clear, 
I would confirm the conviction but alter the 
sentence to one of transportation for life, 
the order as to forfeiture of property to 
stand, 

Po Taik is the next man. There is 
against him the evidence of Tha Byaw, Po 
Hmi, Pu Le, Po Hla, Po Myit, Nga Chin and 
Alon as in the case of Nga Chin. Nga Nyo 
(W. No. 39) also implicates him as being in 
Kyauk Lon’s house when he, Nga Nye, was 
forcibly taken there on the morning of the 
18th September. Maung Hmin (W. No. 70) 
says that he was amongst the men who seized 
him. Po Chit (Witness No. 34) identified him 
amongst the rebels and would know him as 
he was an eg policeman. He was arrested 
by Maung Aung Myat in the Myaungmya 
District on the 27th September and then 
said that he had been forced to join the rebels 
against his will. He had a gun shot wound 
on him. He allows that on the 17th evening 
he was in the party from Kyauk Lon’s house 
on the bund, and that at the time of the 
fight he wasat Kyauk Lon's house. His 
guilt is clear, I would confirm the convic- 
tion but reduce the sentence to one of trans- 
portation for life, the order of forfeiture of 
property to stand. 

The next manis Nga Nyo. He was also 
arrested by Maung Aung Myat atthe same 
time as Po Taik and then allowed that he 
had been with the rebele—as he was forced 
to join. He had a guan shot wound on him 
of recent origin, and allowed to Mr. Mo Carthy 
on the 4th October that the wound was a 
gun shot one. . He now says that he obtained 


his injury by falling off a boat: but this is ~ 


obviously untrue. To the Committing Magis- 
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trate he allowed that he was shot as he was 
going to Kyauk Lon’s house on the 18th 


. September in the morning. His story was 


that his wife was ill and soon the 17th morn- 
ing he went and obtained some medicine 
for her from the Saya’s at Kyauk Lon'g 
house and that on the 18th morning when he 
went toreport progress he was shot. He 
is a resident of Pagwe. The defence 
witnesses he calls prove nothing in his 
favour. The evidence against him is as 
fellows: Maung Shwe Min (W. No. 22) says 
that ke was amongsta body of men—two 
of them being the two who were killed at 
the fight—-who on the 17th September tried 
to persuade him to joininthe rising. He 
says that he also saw him atthe parade in 
the afternoon. I have already said that I 
see no reason to disbelieve this witness. 
Shwe-O (W. No 23) says that he saw Naga 
Nyo at the parade and [ see no good reason for 
disbelieving him. Po Hmu (W. No. 40) and 
Shwe Lu (W. No. 41) say that they saw Naga 
Nyo running from Mayoka after the fight. 
Shwe Ln says that he wasin white and had 
a red band round his chest—the uniform of 
the rebels and had a ‘linkin’ dah. There ia 
no good reason for disbelieving these men. 
Taking the evidence coupled with the gun 
shot wound and tbe admission to Maung 
Aung Myat I consider Nga Nyo’s guilt 
proved. I would confirm the conviction 
but alter the sentence to one of trans- 
portation for life, the order as to forfeiture 
of property to stand. 

The next appellant is Nga Wa. The evidence 
against him is weak. Shwe Min says that he 
saw him at the parade. So does Po Mya. Po 
Pyan is a witness I do not trust much. He is 
too much of an accomplice. Nga Wa is the 
son of Nga Kye. Ma Ohok says at the time 
of the fight he was going with her to Apyin, 
but she is his sister. I hesitate to convict 
him on the evidence of Shwe Min and Po 
Mya. They may possibly be mistaken and if 
they are not, there is only the fact that he 
was on the bund with the others. As to his 
keeping away and being arrested in a starving 
condition. I lay no stress on that seeing that 
his father had been captured and what had 
occurred. I would set aside the conviction 
on him and direct that he be acquitted and set 
at liberty as far as this case is concerned, the 
order as regards forfeiture of property being 
set aside, 
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Nga Kala’s case has now to be considered, 
He is Kyauk Lon's nephew and on the 18th 
September was living in his house. Nga 
Po Than (W. No. 21)says that on the evening 
of the 16th September, he, Nga Chin and Ba 
Dun came to his shop and talked over their 
plans and, the approaching rising. Nga 
Kyauk Lon does not deny going to Po Than’s 
house on the datein question. When Po 
Than spoke tothe Township Officer on the 
17th, he mentioned Nga Kala as being in the 
insurrection that was being planned. I con- 
sider Po Than should be believed as far as Nga 
Kala is concerned. He, Shwe Min and Shwe 
O say that Nga Kala was at the parade in the 
afternoon. Nga Nyo (W. No. 39) whom there 
is no reason to disbelieve saw Nga Kala at 
Kyauk Lon’s house on the 18th morning. 
He also says that, when the alarm that the 
Government party had arrived was raised, 
all the men inthe house took up dahs and 
went out to fight. He does not exclude Nga 
Kala. Nga Hla Baw relates how at the 
fight Nga Kala, Ani and Po La fied in his 
direction and how he found three dahs on their 
track when he pursued them. Nga Kala does 
not deny being chased by Hla Baw but admits 
it. The picking up of three daks suggest that 
each man chased had one. Nga Kala’s story 
is that he was cutting grass atthe time of 
the fight, ran back to Kyauk Lon's bouse, 
took his child in his arms and ran to Danube, 
Hla Baw says nothing about his carrying 
a child. His witnesses are such that they do 
not prove his defence. His guilt tome is 
clear. 

I would confirm the conviction on him but 
alter the sentence to one of transportation 
for life, the order as to forfeiture of property 
to stand. 

There remains the last appellant Nga E. 
Ma Hein (W. No. 68) and Nga E were 
husband and wife. They had bad a quarrel. 
Ma Hein’s testimony and that of Ma Meik 
her mother do not agree as to whether the 
quarrel had been made up. I cannot give 
credence to their evidence. Manng Kauk Ya 
again is Ma Meik’s nephew. He says that 
he saw So Pe and Nga E go to Kyauk Lon’s 
house’ on the morning of the fight, So Pe 
has been acquitted. Kauk Ya says that he 
was present when Nga E and Ma Meit were 
quarrelling—that Ma Meit called him. Dur- 
ing the rains he lived with Ma Meit and he 
has no house of higown. Į do not think that 
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his testimony should be relied on. If he is to 
be convicted, it must be on the testimony of 
Po Tha (W. No. 37) who says that he saw 
him at the parade, Po Kywe (W. No. 33) 
Police Sergeant who says he saw him at the 
fight and Shwe Lu (W. No. 41). Po Kywe 
says he also saw So Pe who has been acquitted. 
I do not consider that his testimony as far as 
Nga E is concerned is worth much. I hesitate 
to lay much stress on Po Tha’s statement 
as he is the orly one amongst the numerous 
witnesses to the parade who says that he 
saw Nga E. We are thus left with the 
testimony of Shwe Lu who says that he saw 
Nga E come running away from Mayoka 
when the shots were heard. He had a dah 
in his hands and ordinary clothes. He said 
to his wife: “Some Burmans are killed. Make 
a bundle of my property.” I see no reason 
to doubt this testimony bat by itself itis not 
sufficient to convicthim. Nga ® did arrest | 
Nga Chin that evening. Nga B's witnesses 
do not help him. But I entertain doubts as 
to his guilt, and consider that it is not concla- 
sively proved. I would, therefore, set aside 
the conviction and sentence on him and acquit 
him and direct that he be set at liberty as far 
as this case is concerned, the order as to 
forfeiture of his property being set aside. 
All Exhibit books, and charms, and exhibits 
appertaining tothe nature of charms will be 
forwarded to this Court for disposal. 
Young, J.—I concur. 


BOMBAY HIGH COURT. 
ORIMINAL APPEAL No. 176 or 1913. 
June 26, 1913. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR—Pkroszoutor 
versus 
BALKRISHNA VAMAN KULEKARNI— 
Accusap — RESPONDENT. 

Penal Code (Act XLV of 1860), s8. 463, 467 —Forgery 
—Intent to commit fraud” and “fraudulently,” 
meaning of —Fraud committed to conceal fraud. 

The concealment of an already practised fraud is a 
ae Batchelor, J.—It may be open to doubt whether 
there is any substantial distinction between what is 
poagularly meant by fraud and what has sometimes 
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been termed legal or constructive fraud; but how- 
evor that may be, the word “fraud,” as used in 
the Penal Code, is used in its ordinary and popular 
acceptations anda man, who deliberately makes a false 
document with false signatures in order to shield and 
conceal an already perpetrated fraud, himself acts 
with intent to commit fraud. For, it is fraud to take 
deliberate measures in order to prevent persons 
already defrauded from ascertaining the fraud prac- 
tised on them and thus to secure the culprit, who 
practised the fraud, in the illicit gains which he 
secured by the fraud. 

Per Shah, J.—Itis fraud to conceal a fraud and to 
make the party concerned believe that no frand has 
been committed. Any document made with the in- 
tention of advancing such a purpose is made “fraudu- 
lently” and “with intent to commit fraud.” 


Criminal appeal by the Government of 
Bombay from an order of acquittal passed by 
the Sessions Judge of Satara. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

Mr. M. R. Bodas, for the Respondent. 

JUDGMENT. 

BATCHELOR, J.—This is an appeal by the 
Government of Bombay, and the appeal 
arises in the following circumstances: — 

One Dattatraya Anant Kulkarni was an 
officiating Kulkarni of a certain village 
between February 1908 and September 1911. 
Between llth April and 25th July 1911 he 
collected a sum of Rs. 189 from the village 
raryats for certain irrigation cesses. Receipts 
were given by Dattatraya Anant to the 
paying ratyats, but in fact Dattatraya mis- 
appropriated these moneys. He has been 
on his own trial convicted on his plea of 
guilty. He admits his guilt also when 
examined as a witness in the trial of this 
respondent. 

In September 1911, this Dattatraya Anant 
was transferred to another village. He 
handed over charge to one Dattatraya 
Hari, who isa witness in the respondent’s 
case. -He did not hand over the account 
books and other papers. In December 1911 
the present respondent, Balkrishna Vaman, 
who was a petition-writer known to Datta- 
traya Anant, learnt that the ruzyats, whose 
money had been misappropriated, were on 
the point of complaining against Dattatraya 
Anant in regard to the. misappropriations. 
He, therefore, warned Dattatraya Anant 
and proposed that he, the respondent, shonld 
forge certain challans in order to protect the 
fraud which Dattatraya Anant had com- 
mitted. The point about these challans 
was that, in the essential parts of them, 
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they constituted receipts from the Taluka 
Treasury acknowledging payments made 
into the Treasury by the village Kulkarni. 
In pursuance of thislarrangement, Dattatraya 
Anant wrote the body of the challans, while 
the endorsements and signatures of the 
Taluka Treasury Officials were forged by 
the respondent. It is these endorsements 
and signatures which, if genuine, constitute 
a receipt in the hands of the village 
Kulkarni. 

Mr. Bodas for the respondent has address- 
ed us on the questions of fact but it appears 
to me that the facts as I have stated them 
are upon the evidence so unquestionably 
established that Ido not think it necessary 
to discuss them. The learned Sessions 
Judge and both the Assessors agreed that 
these facts were established and it appears 
to me impossible to contend otherwise. On 
the footing, therefore, that these are the 
facts proved, we have to consider what 
should be the result in law. The respondent 
was charged with having forged these acquit- 
tances by making false endorsements on the 
challans and with forging the signatures of 
the Taluka Officials. There was another 
charge, but with that we are not now con- 
cerned. On this charge of forgery under 
section 467, the learned Sessions Judge was 
of opinion that the respondent was, in spite 
of the facts proved as stated, entitled to an 
acquittal, and he based: that view on the 
requirement contained in the defining 
section 463 that if a person, who makes a 
false document, is to be guilty of forgery, 
he must makethat document, inter alia, “with 
intent to commit fraud or that fraud may be 
committed.” The learned Judge’s view is that 


no such intent can be ascribedina case 
where the fraud has already beon fally 
committed. Though the Seasions Jadge 


does not appear to have made any examina- 
tion of the Indian authorities on this point, 
the decisions of the Allahabad High Court 
undoubtedly favour hia opinion. I refer 
particularly to Empress of India v. Jiwin ma 
(1), Empress v. Mazhar Husain (2), and to 
the decision by Edge, CO. J.. in Queen. Empress 
v. Girdhart Lal (8). For my own part, 
however, I am, with very great respect 


(1) 5 A. 221; A. W. N. (1882) 236. 
(2) 5 A. 653; A. W. N. (1883) 133. 
(3) 8 A. 653; A. W. N. (1886) 264. 
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unable to follow the Allahabad High Court 
in these decisions, Exactly the contrary 
view has been taken in Lolit Mohan Surkar 
v. Queen-Hmpress (4), where the learned 
Judges expressly dissent from the reasoning 
of the Allahabad Court, and also in Emperor 
v. Rash Behari Das (5), where Mr. Justice 
Woodroffe said: “In my opinion, even if 
the-intention, with which the false entries 
were made, was to conceal a fraudulent or 
dishonest act previously committed, the 
intention would be to defraud, and the 
case would fall within section 477A of the 
Indian Penal Code.” For myself, I should 
be content to base my judgment on my 
agreement with Mr. Justice Woodroffe, and 
to say that I coneur in thinking that the 
concealment of an already practised fraud 


is a fraud. Since, however, the anthorities ` 


are in this direct conflict, it may be desir- 
able to pursue the matter alittle further. 
The Caleutta view has also commended 
itself to the High Court of Madras: see 
Queen- Empress v. Sabapati (6). In Bombay, 
I do not find that there is any authority 
precisely covering the point now in issue. 
In Queen-Hmpress v. Ganesh Khanderao (7), 
the case of Queen-Hmpress v. Vithal Narayan 
(8) is reported and that at least shows that 
West and Nanabhai, JJ., adopted that 


description of fraud which was given by . 


Mr. Justice Lie Blanc in Haycroft vw.. Creasy 
(9), that is to say: “By ‘fraud’ is meant 
an intention to deceive; whether it be from 
any expectation of advantage to the party 
himself, or from ill-will towards the other 
ig immaterial.” A‘ description as broad as 
that would, undoubtedly, bring the present 
respondent within its scope. 

A somewhat more restricted description 
of the term ‘fraud’, which there is a very 
natural reluctance to attempt to define, 
is given by Sir James Stephen in his His- 
tory of Criminal Law of England where the 
learned Judge observes: “There is little 
danger in saying that whenever the words 
‘fraud’ or ‘intent to defraud’ or ‘fraudulently’ 
occur in the definition of a crime, two 


elements at least are essential to the com- 

(4) 22 C. 313. 

(6) 35 O. 450; 12 C. W. N. 581; 7 Or. L. J. 878. 

(6) 11 M. 411; 1 Weir 549. 

(7) 13 B. 606. 

(8) 18 B. 615n. 

(9) (1801) 2 East 92 atp. 108; 6 R. R. 380; 102 
Eng. Rep. 303, z 
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mission of the crime, viz, first, deceit or an 
intention to deceive or in some cases mere 
secrecy; and, secondly, either actual injury 
or possible injury or an intent to expose 
some person either to actual injury or toa 
risk of possible injury by means of that 
deceit or secrecy. This intent, I may add, 
is very seldom the only or the principal 
intention entertained by the fraudulent 
person, whose principal object in ‘nearly 
every case is his own advantage... À 
practically conclusive test as to the fraudu- 
lent character of a deception for criminal 
purposes is this: Did the author of the 
deceit derive any advantage from it which 
he could not have had if the truth had 
been known? If so, it is hardly possible 
that that advantage should not have had an 
equivalent in lass, or risk of loss, to some 
one else: and if so, there was fraud.” “In 
practice” says the learned author in words 
which seem particularly apt to our present 
purpose “people hardly ever intentionally 
deceive each other in matters of business 
for a purpose which is not fraudulent.” 
(Vol. IT, p. 121). . 

Applying this canon to the facts dis- 


closed in this trial, there can, I think, 
be but one result. The intention to 
deceive is too obvious to need further 


explanation; and it is, at least to my mind, 
equally indisputable that the author of the 
deceit derived from it an advantage which 
he would not have had if the truth had been 
known. The respondent himself took the 
benefit of the Rs. 25 fee which was paid 
to him by Dattatraya Anant. I mention 
that rather to complete the narrative than 
because I consider the circumstance material. 
What is material, in my view is to consider 
what, if any, advantage accrued to Datta- 
traya Anant from the deceit, since the re- 
spondent’s object was rather to further 
Dattatraya Anant’s interests than his own, 
In this aspect, the illicit or undue advantage 
is, 1 think, apparent. The truth was the 
series of misappropriations iby the Kulkarni, 
and had they been known his criminal 
liability was established; the advantage 
derived from the deceit was the concealment 
of this criminal liability. 

Moreover, having regard to the observa-« 
ticns in Derry v, Pesk (10), it may be open to 


(10) (1889) 14 App. Cas. 337; 58 L. J. Oh. 864; 61 
D. T. 265; 38 W, R. 33; 1 Meg. 292; 54 J. P. 148. 
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doubt whether there is any substantial 
distinction between what is popularly meant 
by fraud and what has sometimes been 
termed legal or constructive fraud; but, 
however that may be, Lam of opinion that 
the word ‘fraud’, as used in the Penal Code, 
is used in its ordinary and popular accep- 
tations, and if that is so, it seems to me 
that, unless plain words are tobe argued 
out of all meaning, & man who deliberately 
makes a false document with false signatures 
in order to shield and conceal an already 
perpetrated fraud is himself acting with 
intent to commit fraud. But if as a matter 
of the grammatical interpretation of the 
words of section 463, it be absolutely essential 
- to supply the notion of a future fraud as 
opposed toa past fraud, then, in my opinion, 
the facts in the present case suffice to 
furnish us with that requirement. For, in 
my view, itis a fraud to take deliberate 
measures in order to prevent persons already 
defrauded from ascertaining the fraud 
practised on them and thus to secure the 
culprit who practised the fraud'in the illicit 
gains which he secured by the fraud. 

I am, therefore, of opinion that on the 
facts of the present case, the respondent 
ought to have been convicted under section 
467 of the Indian Penal Code. I would 
convict him under that section, and sentence 
him to one year’s rigorous imprisonment. 

The additional charge under sections 218 

and 109 has not been pressed against the 
present respondent, and upon that he is, 
therefore, acquitted. 
- Saan, J.—L agree that this appeal should 
be allowed, that the order of acquittal in 
favour of the respondent should be set aside, 
and that he should be convicted under 
section 467, Indian Penal Code. 

I accept the facts as found by the Sessions 
Judge and the Assessors, and in spite of the 
criticism offered by the learned Pleader for 
the accused, I am satisfied on the evidence in 
the case that the endorsements on the chal- 
lans, Exhibits 6A, 6B and 6C, were written 
by the present respondent. It is also clear 
ou the fact that the challans were fabricated 
for the purpose of concealing the fraud which 
Dattatraya Anant had committed by mis- 
appropriating the moneys which he had 
already received from the ratyats. It is also 
clear that the fabrication of these documents 
would enable Dattatraya Anant to conceal 
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tke fraud by making his successor Dattatraya 
Hari believe that the remittances were made 
to the Taluka Treasury though they were 
not in fact made. This was a clear advantage 
to Dattatraya Anant and in securing him that 
advantage, the respondent, on the facts prove 
ed, clearly helped him by making the false 
documents. Š 

The learned Sessions Judge has based his 
conclusion of acquittal on the ground that 
under section 463 there is no intent to 
commit fraud if the intention is merely 
to conceal the fraud which has already been 
committed. 

In this view, he is supported by the decisions 
of the Allahabad High Oourt: see Empress 
of India v. Jiwanand (1); Empress v. Mazhar 
Husain (2); Queen-Empress v. Girdhari Lal 
(3). On this point, however, the Madras 
and Calcutta High Courts have taken a 
different view: see the cases of Queen-Hmpress 
v. Sabapati (6); Lolit Mohan Sarkar v. Queene 
Empress (4) and Emperor v. Rash Behari Das 
(5). After considering these cases, I agree 
with my learned brother in thinking that 
the cases in Madras and Calcutta have been 
rightly decided, and I am prepared to aacept 
the interpretation therein put upon the 
expression “intent to commit fraud” and 
the word “‘fraudolently.” I think that it 
is a fraud to conceal a frand and to make 
the party concerned believe that no fraud has 
been committed. Any document made with 
the intention of advancing such a purpose 
is made fraudulently and with intent to com- 
mit fraud. The document in question were 
clearly made forthe purpose of concealing the 
fraud committed by Dattatraya Anant and 
with a view to induce a belief in the mind of 
Dattatraya Hari that no fraud had been 
committed. The accused is, therefore, clearly 
guilty under section 467, Indian Penal Code. 


Appeal allowed. 
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PUNJAB CHIEF COURT. 
TRIMINAN Appeat No, 166 or 1913. 
April 19, 1913. 
Present:—Mr. Justice Kensington and 
Mr. Justice Shah Din. 

CHU HA—Convict— APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Oriminal Procedure Code (Act V of 1893), s. 545— 
Fine imposed for compensation— Murder case—Practice 
— Heirs of deceased not specified. 

The usual practice of the Chief Court is to avoid 

the imposition of fines where death sentences have 
been given. ; 
k An orderimposing fines on the convicts for the 
purpose of compensation tothe nearest heirs of the 
murdered person is bad ifno evidence has been 
taken to show that the convicts can pay the fines im- 
posed. 

Anorder of compensation to the nearest heirs with- 
out specifying who those heirs may be is not a suff- 
cient compliance with law. 

Appeal from the order of the Sessions 
Judge, Ferozepore Division, dated the 3lst 
January 1913, convicting the appellant and 
sentencing him to death. 

The Asststant Legal Remembrancer, for the 
Respondent. 

JUDGMENT.—The three appeals No, 165, 
by Chuha, Chamar, aged 19, No. 167 by Chanan 
Singh, Jani, aged 29, and No. 168, by Lali, Jat, 
aged 23, msy be dealt with by one judgment. 
‘These three persons have all been sentenced 
in connection with an extraordinarily brutal 
series of murders committed in their village 
on the nightof the 12th September 1912. 
The case against the appellants is so very 
clear that we have little to add to the judgment 
of the learned Sessions Judge in which the 
prosecution evidence has been sufficiently 
summarized. 


All three appellants had a serious grudge 
against Hardit Singh (witness No.5) and 
Waryam Singh Lambardar (witness No. 35). 
There is no doubt that they set oat, accom- 
panied by Jabroo deceased, armed with 
chhavis and a gun intending to murder Hardit 
Singh and Waryam Singh. Hardit Singh 
escaped when the alarm was given, after seeing 
who bis assailants were. They then attack- 
ed his wife Musammat Indi, (witness No. 4) 
giving her several severe cuts and lathi blows 
though probably with no intention of killing 
her outright. She again had ample oppor- 
tunity of recognizing the various assailants. 
What happened immediately after this is not 
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so clear, but apparently the news that these 
men were running amuck spread through the 
village and caused general panic. - Later on 
in the night, the appellants searched for 
Waryam Singh and failing to find him they 
wreaked their vengeance on his brother Ram 
Singh, aged 60, and his nephew Kapur Singh, 
aged 25. Apparently also they got it into 
their heads correctly enough that their asso- 
ciste Jabroo had given warning to Hardit 
Singh and so enabled him to escape, and in 
consequence of this at some time in the 
night the appellant, Chanan Singh, treacher- . 
ously killed Jabroo also. It is noteworthy 
that each of the three victims, Ram Siugh, 
Kapur Singh and Jabroo was killed by one or 
two terrific blows in their necks with formid- 
able chhat7?s of which there are sketches on 
the record. So far as we can judge, the fatal 
blows were actually given by the appellants 
Lali and Chanan but we have no doubt that 
the appellant Chuha was associated with 
them throughout the night and that he is 
equally guilty with them in terms of section 
34, Indian Penal Code, whether he actually 
struck any of the fatal blows or not. . 


Hardit Singh meanwhile had remained in 
hiding during the night in the goods-shed 
of the Railway Station at the village and 
this fact was known to the railway authorities, 
Early in the morning before sunrise, the 
appellants, Lali and Chanan Singh, appear to 
have come to the station with the intention 
of searching for Hardit Singh. They were 
then prevailed on by the station authorities 
consisting of the Station Master, Daulat Khan, 
(witness No. 25) and a constable Habib-ul- 
Rahman (witness No, 23) together with a 
daffadar chaukidar (witness No, 24) and 
perhaps also the village choukidar, Ganga 
Singh (witness No. 16), to lay down their 
weapons and surrender without doing further 
violence to anyone, All this part of the 
evidence is very conclusive as showing that, 
while regretting that they had not killed 
Hardit Singh, theappellants Lali and Chanan 
Singh openly admitted their remaining crimes 
and made no attempt at further resistance. 
They were arrested at once while Ganga 
Singh went off to the thana to report and they 
were still under arrest when the Sub-In- 
spector (witness No. 33) arrived from the 
thana five miles away. .The circumstances 
under which these two men Lali and Ohanan 


“night in question. 
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Singh were arrested practically red-handed 
with their weapons leaves no doubt whatever 
about their guilt. They have never attempt- 
ed anything more than a bare denial of their 
crimes and they have practically nothing to 
say for themselves in their appeals. 

The appellant Chnha has all along pleaded 
an alibi saying that he had gone to a village 
Ganga from which he returned on the 15th 
of Asauj. This date corresponds with the lst 
October and, as a matter of fact, Ohuha was 
arrested at 10 p. m. of the night of the 15th 
September, 7.¢., three days after the murders. 
Witnesses Nos. 26 and 27 prove the fact of 
his arrest and also the recovery through him 
of the remaining blood-stained chhavi which 
had been concealed in a field belonging to 
Hardit Singh. If we are to take the date 
16th Asazj literally as given by Chuha, the 
discrepancy in date effectually disposes of 
his alibi. In any case if we assume that he 
has gone wrong in the date through the or- 
dinary ignorance of villagers about dates, we 
must find that the alibi is unsupported by 
any sort of evidence while, on the other hand, 
there is a great deal of evidence for the pro- 
secution to show that Ghuba was wandering 
about with the other appellants during the 
We agree with the Asses- 
sors and the Sessions Judge that Chuha’s 
guilt also is satisfactorily established. He is 
no doubt very young but this series of murders 
was of such an atrocious character that we 
cannot make any difference in his oase and 
we think that all three appellants have been 
rightly sentenced to death. 

The learned Sessions Judge has further 
sentenced the appellants, Lali and Ohanan 
Singh, to fines of Rs. 200 each, directing that 
if the fines are realised Rs. 200 shall be paid 
to the nearest heirs of Kapura and Rs. 200 to 
the nearest heirsof Ram Singh. Thissubsidiary 
order is open to two objections. In the first 
place, no evidence has bsen taken to show 
that the appellants in question can pay the 
fines imposed, and in the second place an order 
of compensation to the nearest heirs without 
specifying who those heirs may be is not a 
sufficient compliance with the law. The Full 
Bench ruling Queen-Hmpress v. Saif Au 
(1) is authority for saying that an 
order of the kind would require a remand 
to make it clear whether the deceased Ram 


(1) 17 P. R. 1898 Cr. 
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Singh and Kapura have left heirs as specified 
in Act XiII of 1855, and further reference 
may be made to Budha Ram v. King- 
Emperor (2). Besides this technical 
difficulty, we are unwilling to depart from 
the usual practice of this Court which is to 
avoid the imposition of fines where death 
sentences have been given. On both these 
grounds, we think it better to set aside the 
order of fines and compensation to relatives, 
All three appeals are otherwise dismissed, 


-and in each case we confirm the sentence of 


death. 


Appeal dismissed ; Order of fines set asid 
, (2) 56 P. R, 1905 Cr. 180 P. L. R. 1905 Or, 3 Or, 


ALLAHABAD HIGH COURT. 
ORIMINAL Reraaesca No, 455 or 1913. 
June 11, 1913. 

Present: —Mr. Justice Tudball. 
NALIN KUMAR MUKERJ[— APPLIOANT 
versus 
EMPEROR—Opposire Parry. 


U. P. Munzcipalities Act (I of 1900), ss. 168 170— 
Unharnessing horse on road, , 

The accused unharneased his horse from hig 
carriage on the road side, placed the former in its 
ee ~~ the carriage in the coach house. Tho 
vehicle did not stand for a considerable 1 
time mC the public road: peepee 

Held, (1) that the accused was not guilt f 
offence either under section 168 or 170 of the Muni. 
cipalities Act; 

_ (2) that a Municipal Board could not by its resolu. 
tion extend the scope of section 170 of this Act 

(3) that a Nazul Darogha was not competent to 
file a complaint under section 170. 

Criminal reference made by the Sessions 
Jadge of ‘Cawnpore with his letter Na. 
876/111, dated 16th May 1913. 


De. S. O. Banerji (with him Messrs. Satya 
Ohandra Mukerji and Sttal Prashad Ghose) 
for the Applicant. , 

Mr. Mulcomson, for the Crown, 


JUDGMENT.—The facta of thig matter 
are fully set out in the order of reference 
made by the Sessions Judge. It must be 
carefully noted that the facts foand are thas 
the accused unharnessed his horse from his 
carriage on the road side, placed the former 
in its stable and the carriage in the coach 
house. There is no allegation that the 
vehicle stood for any congiderable length of 


lad 
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time upon the public road so that it could be 
said that the accused was using this road 
asa halting place for his vehicle. The act 
of which complaint is made is clearly not 
an offence under section 168 of the Munici- 
palities Act. And as the accused cannot be 
said to have used the public road as a balting 
place for his carriage, the act could not 
possibly come within the language of sec- 
tion 170 of the Municipalities Act. On the 


“merits, therefore, it seems to me that the 


prosecution is entirely misplaced and a 
reference to the letter of the Chairman of 
the Municipal Board, dated the 26th of April 
1931, which is mentioned by the Sessions 
Judge, goes to show that the prosecution is 
at least contrary to the spirit of the resolu- 
tion of the , Municipal Board No. 87 of 1911. 
Jt is extremely doubtful whether this reso- 
lution is of any force legally. The Board 
cannot by its resolution extend the scope of 
section 170 of the Act. As regards the 


institution of the prosecution, it is equally - 


clear that Mr. Hazari Lal, Nazul Darogha, 
had no power whatsoever to make complaints, 
of offences under section 170 of the Act. 
There was, therefore, no complaint within the 
strict meaning of the law before this Court 
and the case ought to have been thrown out 
on this point alone. I accept the reference 
and set aside the conviction and sentence. 
The fine, if paid, will be refunded. 
Reference accezted; Conviction set aside. 


PUNJAB CHIEF COURT. 
CriminaL Revision Petition No. &34 
or 1913. 

July 4, 1913. 

Present: —Mr. Justice Scott-Smith. 
MANSA RAM—OConvict—Patitioner 
VETSUS 
EMPEROR— PRrOSEGUTOR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 417—Cheating— 
Accused receiving money for three bonds but returning 
only two. 

Where admittedly the sum of Rs. 170 was due on 
three bonds, but the story for the prosecution was 
that the creditor accepted Rs. 116 in fall payment 
of alt these bonds and after receiving the amount he 
returned only two bonds and not the 8rd, which the 
accused denied: 

Held, that the dispute was one of a civil nature, 


Petition for revision, under section 439 
of the Criminal Procedure Code, of the 
order of the District Magistrate, Hoshiarpur, 
dated the 28th January 1913, affirming 
that of the Magistrate, 2nd class, Dasuya, 
dated the 14th December 1912, convicting 
the petitioner. 

Mr. Nand Lal, for the Petitioner. 

JUDGMENT.—There can be no doubt 
that the dispute betweea the parties to 
this case was of a civil nature. 

Oomplainant owed money to an accused 


“petitioner on three bonds and says he paid 


him Rs. 116 in full settlement. Accused, how- 
ever, ouly retarned two bonds and kept the 
third saying he had not been paid the debt 
due on it. The Magistrate found that some 
Rs. 170 were really due on the footing 
of the bonds, but that accused agreed to 
accept Rs. 113 in full payment. 

The evidence for prosecution is that im- 
mediately after the payment accused said 
he bad not been paid off the debt due 
on the third -bond. It is improbable that 
after agreeing to accept Rs. 116 in full 
settlement, he would at once have repudiated 
the arrangement as alleged. Accused has 
produced evidence to the effect that he 
was paid Rs. 95 only in payment of two 
bonds. ; 

Now, even if accused by a trick induced 
complainant to pay him Rs. 116 and then 
refused to abide by the arrangement, it 
is doubtful whether his act would amount 
to cheating, much more than Rs. 116 being 
admittedly due. : 

The Magistrate admits the existence of 
discrepancies in the prosecution evidence 
and under the circumstances he might well 
have referred complainant to the Civil Court 
for relief. 

I accept the petition and set aside the 
conviction and sentence, and order refund 
of the five if paid. 

` Revision allowed, 
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MADRAS HIGH COURT. 
CRIMINATL Revrston Case No. 400 or 1912. 
Criminar Revision Permon No. 317 
or 1912. 

February 21, 1913. 

” Present:—-Mr. Justice Sankaran Nair. 
A. KRISHNASAMY LYBR—Petitioner 
Versus 


CHANDRAVADHANA—Responpant. 

Criminal Procedure Code (Act V of 1898), s. 485— 
Ohild— Prostitution not a profession. ° 

The word child in section 488 of the Criminal 
Procedure Code means one who has not attained the 
age of majority. 

For the purposes of the said section, prostitution 
cannot be treated as a profession by which a girl can 

“ earn her livelihood. 


Petition, under sections $35 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court torevise the order of the 
Deputy Magistrateof Ranipet Division in 
proceediugs dated 8rd day of April 1912 in 
Miscellaneous Case No. 80 of 1908. _ 


Mr. T. Narastmma Iyengar, for the Peti- 
tioner. 
Mr, O. Sydney Smith, Contra. 


ORDER.—An order was passed under sec- 
tion 488, Criminal Procedure Code, directing 
the petitioner to pay to each of his illegiti- 
mate daughters maintenance at the rate of 
Rs. sevena month. He now applies for an 
alteration of such allowance on account of a 
change in his and their circumstances. | 


The petitioner is a Pleader and he alleges 
that his income has been considerably re- 
duced of late. The Magistrate finds that 
his income might be fluctuating bat there 
has not been such a change as would justify 
a reduction in the rate of maintenance 
awarded. In revision, I cannot interfere with 
that finding. 


The eldest daughter is now said to be 17 
years old, and it is urged that she is no longer 
a ‘child unable to maintain itself” under sec- 

‘tion 488. The word “sbild” has not been de- 
fined in the Oriminal Procedure Code. In 
England it has got apparently various sta- 
tutory definitions. But in the absence of any 
definition or anything to the contrary in an 
Act, I am of opinion that a “child” is a per- 
son who has not reached full age. It is only 

| then that she becomes competent to enter 
into any contract or enforce her claims: Ag 
this daughter has not attained the age of 
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majority, d. e., 18, I think sheis a “child” 
within the section. 

Then itis urged that she is able to maintain 
herself. Her mother is a dancing girl and a 
prostitute. She and her sisters live with her, 
The petitioner has, the Magistrate finds, 
failed to prove his allegation that his daugh- 
ter already follows that profession. But it is 
said thetat that age they become dancing girls 
aud follow that life But the law will not treat 
prostitution asa profession by whicha girl 
might earn her livelihood and “maintain 
itself” under section 488, Criminal Procedure 
Code. Itis against public policy to do so. 

Tt is also said that this woman might earn 
a livelihood by honest labour. It is not 
alleged that she belongs to the labouring 
class. She has not been married nor has the 
petitioner made any attempts to get her 
married, There is no evidence to show that 
any employment was or is open to her. 

For these reasons, I raust hold that no such 
state of circumstances has been proved as 
would entitle the petitioner to any modifica. 
tion of the order. 

The petition is, therefore, dismissed. 

Petition dismissed, 


PUNJAB CHIEF COURT. 
CRIMINAL Appgay No. 53 or 1913. 
July 24, 1913. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal, 
EMPEROR—Pxrosgecutor—-APPRLLANT 
Versus 
` Musammat BAKHTAWARI-—AocuseD— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal against acquittal—Finding of acquittal, when 
to be interfered with. 

An Appellate Court cannot interfere in the order of 
acquittal unless the original Court's finding is clearly 
wrong and unreasonable on the evidence in the caso. 

The placing of the dead body of a child on a batora 
(dang heap) quite close to a public road does not 
amount to a secret disposing of it within the mean- 
ing of section 318, Indian Penal Code. 

Appeal from the order of the Magistrate, 
1st class, exercising enhanced powers under 
section 30 of the Criminal Procedure Code, 
Karnal, dated the 15th July 1912, acquitting 
the respondent. 


1006 
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Bava Sewa Ram Singh, for the Governs 
ment Advocate, for the Appellant. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—This is an appeal by the 
Local Government from the order of S. Ali 
Husain, a Magistrate invested with powers 
under section 80 of the Cada of Criminal 
Procedure, acquitting Musammot Bakhtawari 
of an offence under section 318, Indian 
Penal Code. The prayer of Government 
js that Musammai Bakhtawari be tried on 
a charge under section 302, Indian Penal 
Code, or at least be convicted of an offence 
under section 318, Indian Penal Code. 

The accused is a young married girl, aged 
16. She was married to Maru (P. W. No. 7) 
about June, 1911, and lived with him 
then for about 10 days. She then returned 
to ber brother’s house, the muklawa cere- 
mony not having taken place. She admit- 
tedly gave birth toa child about the 8th 
or 9th April 1912. On the morning of 
the 10th April, an infant’s dead body was 
found floating in the well of Laiga (P, W. 
No. 2). This is said to have been the 
body of accused’s child. She admits that 
she threw the dead body of her child on 
toa batora, or dung-heap, near the well 
where it was found, but denies that she 
threw it into the well. She also said that 
the child was still. born. 


The medical evidence, recorded by the 
Magistrate and subsequent to the trial by 
another Magistrate, tends to show that the 
child was probably born alive as it had 
breathed according to the hydrostatic test. 

We do not think there are any grounds 
for supposing that the accused killed her 
child. The only sign of injury was some 
ecchymosis under the scalp, but this might 
easily have resulted from an accident during 
birth. The accused is said to be of good 
character, her husband has deposed that 
he had sexual intercourse with her several 
times whilst she was living with him, and 
there are no grounds whatever for suppos- 
ing the child to have been illegitimate. 

Accused said she felt shame at bearing 
a child before the muklawa and, therefore, 
threw the body on a baetora to conceal it 
from her brother. There is nothing improb- 
able, in this but we consider it most im- 
probable that she should have murdered 
the child. Qn the other hand, she was 
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alone in the house at the time of her 
confinement and the child’s head may easily 
have reseived some injury during birth 
or immediately afterwards without her kuow- 
ing it. 

The batora where she says she placed 
the body is quite close to a public road 
and the placing of it there would not, 
we consider, be a secret disposing of it 
within the meaning of section 318, Indian 
Penal Code. . 4 

Tf accused threw the body into the well, 
then she would clearly be guilty of an 
offence under that section. The Magistrate, 
however, finds there is no proof tbat she 
threw the body into the well. As she admits 
disposing of the body and as it was found 
in the well, the Magistrate might perhaps 
have been justified in holding that she 
had placed it there. He has, however, not 
come to this conclusion, and wa doubt 
whether in an appeal from an order of 
acquittal we should be justified in coming 
to a different finding. 

We can hardly say, [see Emperor v. Chattar 
Singh (1)], that the Magistrate's finding is 
clearly wrong on the evidence and unreason- 
able in our opinion. 

Though we admit that a different finding 
might have been arrived at, on the facts, 
we do not consider the case to be sufficientl 
clear to warrant our interference, 4 

“We, therefore, dismiss the appeal and 
discharge Musammat Bakhtawari from her 
bail. 

Appeal rejected. 

(1) 7 P. R. 1904 Or.; 97 P. L. R. 1904; 1 Ur.L.J. 781. 


ALLAHABAD HIGH COURT. 
Criminas Revision No. 192 or 1913. 
April 3, 19138. 

Present:—Mr. Justice Ry ves. 
AZMAT SHAH KHAN AND orgers— 
APPLIOANTS 
versus 
EMPEROR—Opposite Parry, 

Criminal Procedure Code (Act V of 1398), 6. 520— 
Power of Appellate Court to direct parties to establish ` 

their title in Civil Court. 

Under section 620 of the Code of Oriminal Pro. 
cedure, an Appellate Court has full power to order 


Vol. XX] 
BAHAWAL V. EMPERORR. 
that the parties should have their title to the 
property in dispute established in the Civil Court, 


Baloram Gogai Y. Chintaram Kalita, 9 O. W. N. 549; 
2 Or. L. J. 269, referred to. 


Criminal revision against an order of the 
Sessions Judge of Bareilly. 

Mr. R. Alston, for the Applicants. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT.—On the facts found in this 
case, I cannot interfere with the conviction. 
But I think that the sentence, even as modi- 
fied by the learned Sessions Judge, is, under 
the circumstances of the case, unnecessarily 
severe. I accordingly maintain the convic- 
tion but reduce the sentence on Azmat Shah to 
one of six months’ rigorous imprisonment and 
on Abdul Hakim, Najibullah, Ashgar 
Hussain, Wahidyar Khan and Abdullah to 
one of three months’ rigorous imprisonment 
each. 

Mr. Hamilton has argued that the conclud- 
ing words of the Appellate Court’s order are 
ultra tires, The learned Sessions Judge says: — 

{ am not satisfied that the whole of the katha 
(catechu) recovered wasthattaken from Krishna 
Nand and the parties will be left to establish 
their claim to it in the Civil Court.” It is 
argued that under section 517 of the Crimi- 
nal Procedure Oode, the onlyCourt that could 
pass orders under that section was the Court 
trying the case and reliance was placed on 
In re Devidin Durgaprasad (1). That de- 
cision, however, was passed before the present 
Code of Criminal Procedure came into force. 
It seems to me that section 520 gives an 
Appellate Court fall power to pass such an 
order. The same view was taken by the 
Calcutta High Court in Baloram Gogar v. 
Ohintaram Kalita (2). 

Application rejected. 





PUNJAB CHIEF COURT. 
CriminaL Appgan No. 213 or 1913. 
April 18, 1913. 

Present:— Mr. Justice Shah Din. 
BAHAWAL—Convict—APrELLant 
versus 
EMPEROR—Responpent. 

Penal Code (Acl XLV of 1860) as amended by Act 
III of 1910, s. 75—Enhanced puntshment—Conviction 
by a Native State Court. 

In awarding enhanced punishment under section 
75 of-the Penal Code, previous conviction of the 
aecused by a Court of a Native State cannot be 
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taken into consideration unless it is shown that the 
said Court was acting under the general or special 
authority of the Governor-General in Council orof any 
Local Government. 


Appeal from the ‘order of the Magistrate, 
Ist class, Fazilka, District Ferozepore, dated 
the 7th January 1913. 

Mr. Kanwar Narain, for the. Appellant. 

JUDGMENT.—The facts of this case are 
stated in sufficient detailin the jndgment of 
the Magistrate in the case of Orown v. 
Nura, decided by him on the 19th August 
1912, and also in my judgment in Criminal 
Appeal No- 661 of 1911, which was decided 
on the 31st January last. 

T have referred to the evidence of Lal Singh 
and Ishar Singh, Jats of Mauza Bodiwala, 
and Nihal and Suja, residents of Mauza Punu 
Khera, and Fajja, lambardar of Ina Khera; 
and, in my opinion, that evidence conclusively 
proves that the appellant stole the camels 
belonging to the complainant along with 
Nura, alias Muhammad, whose conviction has 
already been upheld by me. I accordingly 
maintain the appellant’s conviction under 
section 380, Indian Penal Code. 


As regards the sentence, the Magistrate 
has taken into consideration the appellant's 
two previous convictions: one under section 
457, Indian Penal Code, on the 5th March 
1907, when he was sentenced to two dozen 
stripes by the Sub-Divisional Magistrate at 
Fazilka, and the other on the 5th July 1909 
for the offence of theft in the Bikanir State, 
when he was sentenced by a Criminal Court 
at Suratgarh in Bikanir to two years’ rigorous 
imprisonment. It is not clear whether the 
Bikanir Court, which tried and sonvicted the 
appellant, was “acting under the general or 
special authority of the Governor-General in 
Council or of any Local Government;” and, 
therefore, under section 75 of the Indian 
Penal Code, as amended by Act IIT of 1910, 
the Magistrate was not justified in taking 
into consideration the second conviction of 
the appellant with a view to impose upon 
him an enhanced sentence. The sentence 
of five years’ rigorous imprisonment passed 
on the appellant by the Magistrate is, in my 
opinion, too severe. 

While, therefore, maintaining the con- 
viction of the appellant, I reduse the sentenca 
to ono of two years’ rigorous imprisonment, 
including two months’ solitary confinement. 

Sentence reduced, 
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NIKUNJA BEHARI SEN V, HARENDRA CHANDRA SINHA. 


CALCUTTA HIGH COURT. 
Cruminat Rerexences No. 178 or 1913. 
August 12, 1913. 

Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 
NIKUNJA BEHARI SEN— 
COMPLAINANT 
VETEUS 
HARENDRA CHANDRA SINHA— 
ACCUSED. 

Penal Code (Act XLV of 1860), s. 499, Eøcep. 9 
——Defamation—Pleader asking question in cross-emami- 
nation making imputation under instructions from client 
~—-Liability of Pleader—Presumption of good faith— 
How to rebut presumption. : 

A Pleader is entitled to the presumption that the 
questions he asks in cross-examination are asked in 
good faith for the protection of the interest of his 
client. The presumption, therefore. is that a question 
asked in cross-examination making an imputation, 
affords no ground for a criminal prosecution. 

To rebut this presumption, it is not sufficient merely 
to allege that the client knew the imputation to be 
untrue. To rebut the presumption of good faith, 
there must be convincing evidence that’ the Pleader 
was actuated by an improper motive personal to hime 
self and not by a desire to protect or further 
the interest of his client in the cause. 

Upendra Nath Bagchi v. Savi, 1 Ind. Cas. 147; 13 O, 
W. N. 340; 36 0. 375; 9 O. L. J. 259; 9 Cr. L. J. 165, 


relied upon. f 
Therefore, where a Pleader for an accused asked a 


prosecution witness in cross-examination whether he 
smoked ganja, he is not liable to be prosecuted for de- 
famation by the witness, where no improper motive 
on the part of the Pleader is alleged. 
Reference from the Sessions Judge of 
Sylhet. 
Mr. 4. Rasul, Counsel, and Babu Hemendra 
Kumar Das, for the Accused. ` 
JUDGMENT.—The case comes before us 
ona reference from the Sessions Judge of 
Sylhet. One Nikunja Behari Sen was a 
prosecution witness in a case under section 
408, Indian Penal Code, The Pleader for the 
defence asked the witness in cross-examina- 
tion:— ‘Do you smoke or drink ganja?” 
The witness replied in the negative. Sub- 
sequently, the witness laid a complaint 
against the Pleader before a Magistrate 
alleging that the question was asked only to 
_patisfy the grudge of the Pleader’s client. 
Summons was issued under section 500, Indian 
Penal Code. 
The learned Sessions Judge has referred 
the matter to the Court and has recommend- 
ed that the proceeding against the Pleader be 


quashed. The petition of complaint did not. 


allege any improper motive onthe part of 
the Pleader himself. There was merely a 
suggestion that the Pleader had no means of 
knowing whether the instruction he had 
received from his client in the matter was 
true or false. 

In our opinion, the Magistrate should have 
dismissed the complaint. It is not defama- 
tion to make an imputation on the character 
of another provided that the imputation be 
made in good faith for the protection of the 
interest of the person making it or of any 
other person (Indian Penal Code, section 599, 
Ninth Exception). A Pleader is entitled to 
the presumption that the questions he asks 
in crosa-examination are asked in good faith 
for the protection of the interest of his 
client. The presumption, therefore, is that a 
question asked in cross-examination making 
an imputation affords no -grounds for a 
criminal prosecution. To rebut this pre- 
sumption, it is not sufficient merely to allege 
that the client knew the imputation to be 
untrue; for the duty of the Pleader is to 
present his client’s case. So far at any 
rate as the purposes of a prosecution for 
defamation are concerned, it would be wholly 
unreasonable to say that itis the duty of a 
Pleader to inquire whether his client’s case 
is true or false. To rebut the presumption 
of good faith in anuch a case, there must be 
convincing evidence that the Pleader was 
actuated by an improper motive personal to 
himself and not by a desire to protect or 
further the interests of his client in the 
cause. No such motive was suggested in the 
present case, 

The view which we have taken is support- 
ed by the case of Upendra Nuth Bagchi v. 
Savi (1). 

it is for the public good that a person 
charged with the responsibility of an Advocate 
should, so far as may be, feel unfettered by 
any control other than that of the presiding 
Judge in the use of every weapon placed 
at his disposal by the law for the defence of 
the liberty of his client. The provisions of 
the ninth exception to section 499, Indian 
Penal Code, must be interpreted accordingly. 

We direct that all further proceedings be 


stayed. 
(1) 1 Ind. Cas. 147; 36 C. 375; 
W. N. 340; 9 Or. L. J. 165. 


9 0. L. Je 259; 13 0, 
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Abadi land, suit for possession of—U. P. 


Land 


Revenue Act (III of 1901), s. 233 (k)—Jurisdic- 
tion of Civil Court to grant possession of lands parti- 
tioned by Revenue Courts—Possession for a long 


time, basis for a suit. 


Where certain abadi lands had been partitioned be- 
tween the parties in 1878, and the plaintiffs remained 


continuously in possession of their share up to 
when they were dispossessed by the defendants: 


1910, 


Held, that the Civil Court was in no way debarred, 


by the provisions of section 233 (kh) 


of the U. 


P. Land Revenue Act from granting possession 
to the plaintiffs, but that it had jurisdiction to 
entertain the suit and to enforce the title of the plaint- 
iffs, both under the partition proceedings themselves 
- and in virtue of their undisturbed possession between 
“the years 1878 and 1916. DEBI Sınan v, BALDEO 


SINGH 


46 
Abandonment of grove by grove-holder 


Accounts—VPalue of suit—Appeal— Jurisdiction— 
Tentative value stated by plaintiff governs both suit 
and appeal—UCourt, whether loses jurisdiction, if 
amount found due eaceeds its pecuniary jurisdiction. 
The value of a suit for accounts, both for purposes 

of original trial and appeal, is its value a? originally 

tentatively stated in the plaint by the plaintiff, and 
the Court, trying such suit, does not lose its jurisdic- 
tion merely because the amount found due after in- 


quiry happens to exceed the limit of the jurisdiction - 
OLPHERIS V. ARJUNDAS, 9 N. L. R. 112 


of the Court, 


Accused person—Respondent in sanction 
proceedings $ 
Acknowledgement. See LIMITATION 
s. 19. 
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Act, 


s suit based on—No promise 


to pay—Sutt not maintainable—Amendmentin further 


appeal disallowed, : 


Where the claim as put forward in the plaint was 


based on an .acknowledgment (Dene rahe 
which contained no promise to pay: 


bagi) 


Held, (1) that the suit as framed was not main- 


tainable, and 


(2) that the plaintiff could not be allowed in fur- 


ther appeal to amend the plaint so as to 


make 


the suit one for recovery of the debit itoma leading 
up to the balance acknowledged and thus to change 


the whole character of his suit. 


MUKAND Lat v, 


ABpuL Masın, 180 P. W. R. 1918; 292 P. L. R. 1913 
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Acquiescence—Adoption—Cultivating or ex- 
839 


changing ancestral land 


Acquittal, appeal against. See ORIMINAH 
CEDURE Cons, S. 417. 


Pro- 


t-Oud 





Acts—GHNERAL,. 


Act 1839—XXXII. See INTEREST Act. 


1850—XXI. See Caste DISABILITIES REMOVAL 
Aor. 
1855—XIIL. See FATAL ACCIDENTS Aor. 


—— 1856—XV, See HINDU Winows’ RE-MARBIAGE 
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5 Act. 

1859—I. See MERCHANT SEANEN’S Act, 

1859—IX. See FORFEITURE Act. 

1859—XIII. See WORKENEN’S BREACH or Cone 
TRAOT ACT. 

1859— XIV. See LIMITATION Act. 

1860 - XLV. See PENAL OODE. 

1863—XX. See RELIGIOUS ENDOWMENTS Act. 

1865—IIT. See CARRIERS Act. 

1866—XXI. See Native Oonverts MARRIAGE 
DISSOLUTION Act, 

1869—IV. See Divorce Act. 

1870—VII. See Court Fees Act. 

1871—VIII. See REGISTRATION Act,’ 

1871—IX. See LIMITATION Act. 

1871— XXIII. See PENSIONS Act. 

1872—I. See EVIDENCE ACT. 

1872—-IX. See Contract Act. 

1873 —X. See OATHS Act. 

1574— 111. See MarRIED WOMEN’S PROPERTY 

Act. 

1877—I. See Speckie RELIEF AOT, 

1877—III. See REGISTRATION Act, 

1877—XV. . See LIMITATION Act. 

1878—VII. See Forest Act. 

1878—XI. See Arms Act. 

1879—IX B.C, See Court of Warps Act, 

1879—XVIII. See LEGAL Practitiongrs Act, 

1881—V. See PROBATE AND ADMINISTRATION 

Act. 

1881—XV. See FACTORIES Act. 

1882 -IV. See TRANSFER or PROPERTY Act, 

1882 —KIV. See Orvis PROCEDURE Copp. 

1887—IX. See PROVINCIAL SMALL CAUSE 
Covers Act. 

1889—VII. See Succession CERTIFICATE Act, 

1890—VIII. See GUARDIANS AND WARDS Act. 

1890—IX. See RAILWAYS Act. 

1894—I. See LAND Acquisition Act. 

1896—XII. See Excise Act. 

1897—X. See GENERAL OLAUSES Act, 

1898—V, See CRIMINAL PROCEDURE OODE, 

1899—II. See Stane Act. 4 

1899—IX. See ARBITRATION Act. 

1907—LIL. See PROVINCIAL Insouvency Aor. 

1908—V. See Orvin. Procepurs Copz, 

1908 —1K. See Limitation Act. 

1908—XVI. See REGISTRATION Act. 
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Acts—GENERAL—coneld, - 

——— 1909—III. See PRESIDENCY Towns INSOLVENCY 
Act. 

== 1910—I. See Press Act. 


-ACts—LOCAL, 


ACt 1859--X. See Bencar Rent Act. 
~~ 1859—XI, See Bencar Lann Revenue SALES 
Act. 
—— 1863—VI. See Bonsay PUBLIC CONVEYANCES 
Act, 
~~~ 1865—VII. See MADRAS IRRIGATION CESS Act. 
—— 1865—VIII. See BENGAL SALE or UNDER- 
. TENURES ACT, 
—— 1865— VIII. See Mapras Rent Recovery Act. 
~- 1869—J. See OUDH Estates Act. 
—— 1870--VI. See BENGAL VILLAGE CHAUKIDARI 
Act. 
mmm IJ876—I, See MADRAS Aor. 
-——~ 1876—VI, See Cuora NAGPUR ENCUMBERED 
: Estates Act. 
See Bungat LAND REGISTRATION 
Act. 
~X. See Bombay REVENUE JURISDICTION 


—— 1876—VII. 
—— 1876 


Act. 

—— 1876—XVIII. See Oupa Laws Act. 

—-— 1879—V. See Bompay Lanp REVENUE Cons, 

— 1879—X VIL See DEKKHAN AGRICULTURISTS’ 

RELIEF Act. 

—~~ 1880—VI. See BENGAL DRAINAGE Act, 

am 1880—IX. See Bencan Crss Act. 

——— 1881—XYVIII. See Ornrrat Provinces LAND 
REVENUE ACT. 

== 1882—II B.C. See BENGAL EMBANKMENT Act. 

~—— 1884—III. See BENGAL MUNICIPAL Act, 

——~ 1884—IV. See MADRAS DISTRICT MUNICIPALITIES 
Act, 

—— 1884—XV. IIL. See PUNJAB Courts Acr, 

ee 1885 — VIII. See BENGAL TENANCY Act. 

—~- 1887—IV. See BOMBAY Prevention OF GAMBL- 

ING AOT. 

—— 1887—XVI. See PUNJAB TENANCY Act. 

——— 1887—XVII. See PUNJAB LAND REVENUE ACT, 

cee 1889—IlLI. See Lower Bursts VILLAGE ACT. 

~~~ 1895—III. See MADRAS HEREDITARY VILLAGE 
OFFICES Act, 

—— 1897—V. See BENGAL ESTATES PARTITION Acr, 

m 1898—III. See Burma MUNICIPAL Act, 


= 1898 — AI, See CENTRAL Provinces Tenancy 


Act. 
——— 1899—I. See BURMA GAMBLING AC, 
—— 1899—III. SeeCancurra MUNICIPAL ACT. 
—— .1900—I. See PUNJAB LIMITATION (ANCESTRAL 
LAND ALIENATION) Act, 
“~~ 1900—I. See U, P. MUNICIPALITIES Act, 
—— 1901—J1. See AGRA Tenancy Act. 


——— 1901—ITI, See BOMBAY DISTRICT MUNICIPALITIES ` 


5 Act. 
—— 1901—IIL. See U. P. LAND Revenue Acr, 
—— 1905—II. See PUNJAB Pre-emption Act, 
——— 1906—II. See Bompay MAMLATDARSI , Courts 
à Act. 
Sce BENGAL DISORDERLY Houses 
AOT. 
~—— 1908—I, See Mapras WSTATES LAND Act. 
—— 1908—VI. See CHOTA NAGPUR Tenancy Act. 
——~ 1909—-I. ee Burma VACCINATION Act. 


———" 1906—III, 
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Regulations. 


Regulation 1806—XI. See REGULATION. 
180——XVIT, See REGULATION. 
1819—VIII. See Parni REGULA- 
TION. 
1872—III. See ŞONTHAL PARGANAS 
SETTLEMENT REGULATION. 





ee wa 


eo 











Statutes. 


11 & 12 Vio., ©. 21. See INSOLVENCY Act. 
24 & 25 Vic., C.104. See Higa Courts Act. 
57 & 58 Vic., C. 60, See MERCHANT SHIPPING Act, 


Admissibility in evidence. 
as. 69, 91, 


See EVIDENCE Act, 


—Statements of accused in Police 





custody. 

Sankaran Nair, J.—Statements made by accused 
person while in Police custody are notoriously 
untrustworthy- and no reliance can be placed on 
such statements. VAITHINATHA PILLAI, In re, 1912) 
M. W. N. 825; 14.0n. L. J. 465 72 


Admission, See EVIDENCE Act, s. 90. 
— ——. — in maker's interest 78 


Adoption—Aindu Law or Custom—In the Punjab 
no ceremonies essential—Datta Homam ceremony 
not essential even according to Hindu Law. 

In the Punjab, no elaborate ceremonial of any kind 
is required for a valid adoption, and even from the 
point of view of strict Hindu Law the Datta Homam 
ceremony is-not essential. Diwan CHAND v. DWARKA 
Nata, 271 P. L. R. 1918; 175 P. W. R. J913 303 


—— Power of widow to adopt among Jains. 

Among Jains, a widow has power to adopt and no 
special ceremonies are necessary except that the 
fact should be apparent and due publicity should be 
given to the adoption. SRI MANDARJI V. FATEH 
Cuan, 149 P. W. R. 1913; 292 P. L. R. 1913. 553 


Advancement, doctrine of 934 


Adverse possession — Actual -possession 
necessary—Land submerged under water 821 


----Co-owner, possession of, 
when adverse against co-owners—Secret intention 
in his mind, whether sufficient--Ouster necessary 


823 
against mortgagee— Mort- 
gagor ought to pay trespasser mortgage-money in 
order to redeem - 











-Limited interest 


ee! 








meee 








Redemption by one of co. 
mortgagors—Adverse. possession, how far affected 
by rejection of application by Revenue QOourt for 
correction of khewat 


Advocate or Attorney—Pe: ‘sonal appear- 
ance~—Fees, 

When a party to a suit or his duly constituted agent 
and Attorney appears and acts personally in the suit, 
the mere fact that he or his Attorney happens to 
be a member of the legal profession entitled to 
practice in Court does not enable him to charge the 
other side with an advoocate’sfee. G, Bui v D. T. 
Kerxur, 6 Bur, L. T, 160 971 





— >. 
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Agvent—Liabiliiy to sue or be sued. 

Where ‘a sale was made to the defendant’s father 
on behalf of a Committee: 
~ Held, that the defendant was only an agent of the 
Oommittes and, therefore, he would have no right to 
sue nor a liability to be sued on the sale. MorHey 
ATCHEYYA GARU v. VENNAVALLI SESHAGIRI Rao, 25 M. 
L. J. 32 844 


Agra Tenancy Act (II of I90I1), S. 
22 — Occupancy right — Inheritance— Daughter— 
Vested or contingent right. 

B , an occupancy tenant, died before the passing of 
the Agra Tenancy Act, If of 1901, leaving a widow and 
a daughter, S. The widow succeeded to the occupancy 
holding of B. and died in 1316 F. after the passing of 
the Act If of 1901: 

Heid, that 3., the daughter, was not entitled to suc- 
ceed to the occupancy holding. Musammat SUMARI 
V. JAGESHAR 


— S. 34 — Civil Procedure 
Code (Act V of 1908), Order IT, rule 2—Occupation 
of land without permission—Suit for rent—Defend.- 
ant not in possession at time of swit~--Defendant 
treated as tenant in revenue proceedings, effect oj— 
Rent not claimed in ejectment suit, effect of. 

The plaintiff and the defendant wore co-sharers. 
Disputes arose between them which resulted in an 
arbitration award and a decree. Under the decree 
the plaintiff became entitled to the property of which 
the defendant had previously been in possession 
and had to give it up to the plaintiff but he did not 
do so. Upon this the plaintiff sued for defendant’s 
ejectment ina Revenue Court as a cultivator and 
referred to all the previous proceedings, The de- 
fendant pleaded that he was an exproprietary tenant 
and not liable to be ejected. But the Revenue Court 
gave a decree to eject the defendant holding that he 
was œ non-occupancy tenant. After that decree, the 
plaintiff sued the defendant under section 34 of the 
Tenancy Act: 

Held, (1) that under section 34 a person, who occus 
pied land without permission, was liable to pay rent 
therefor; 

(2) that the plaintiff's suit was not barred 
on the ground that in the proceedings in the Revenue 
Court he treated the defendant as his tenant; 

(3) that the present claim was not barred by Order 
11, rule 2, Civil Procedure Code; 

(4) that the claim was maintainable though the 
defendant was not in possession of the land at the 
time of the institution of the suit. NANDAN SINGH v. 
Ganca PARSHAD, 11 A. L. J. 786 892 F. B. 


S. 34—Partition—Posses. 
sion of land without consent of zemindar—Suit to 
recover rent, 

On partition certain khudkashtland of the defendant 
was allotted to the plaintiffs, but the former continued 
to be in possession of the land for some years after 
the partition withont the consent of the latter and 
received rents from sub-tenants; 

Held, that under section 34 of the Agra Tenancy Act, 
the plaintiffs were entitled to institute a suit to re- 
cover rent at such rate as the Court might determine 
fair and equitable for the period the land had been 
in the occupation of the defendant, KHUSHAL SINGH 
v. ADKARAN SINGH, ll A. L. J. 877 18 


— S. 202 — Decision of 
Revenue Court on question of tenancy~~Decision ats 




















—- 
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Agra Tenancy Act—concld. 


tacked in Civil Court on ground of fiaud—Civil Court 

need not refer parties again to Revenue Court. 

B. brought a suit against S.in Revenue Court for 
ejectment. The Revenue Court dismissed the suit 
on the ground that 3. was an occupancy tenant. B. 
then brought a second suit in a Civil Court for pos- 
session alleging, among other grounds, that the 
Revenue Court’s decisions had been obtained by 
fraud. The Civil Court, acting under section 202 of 
the Tenancy Act, required the defendant to institute 
a Suitinthe Revenue Court to have the nature of 
his tenancy declared by that Court: 

Held, that the decision of the Revenno Court 
in the previous suit was, in the absence of frand, final 
so far as that Court was concerned, and that under the 
circumstances, ib was quite unnecessary for the Civil 
Conrt to refer the parties to the Revenue Court. 
SARJU Misser v. BENDESRI Persuan, 11 A, L, J. 3 7 
Agreement. See Sraup Act, SoN. Y, Art. 5. 


AmalInamah- Stipulation that tenant should 
take pattah upon executing kabulyat within certain 
time—Intention that title of grantee should commence 
on his taking possession of land—Whether amal- 
namah compulsorily registrable—Reyistration Act 
(1H of 1877), s. 17 cl. (h)—-lgreement to lease— 
Document creating right to obtain another document. 


An amalnamah granted by a landlord to a tenant 
provided that the rent settled should be payable from 
year to year, that the tenant should abide the survey 
and settlement, and that withia a month, on executing 
a kabulyat, the tenant should take a pattah which the 
landlord would grant. The intention of the parties 
was that as soon as possession was taken under the 
document, the title of the grantee should cammence: 

Held, that the amalnamuh was an agreement to 
lease and not a document merely creating a right to 
obtain another document witbin clause (h) of section 
17 of the Registration Act, 1877, and was, therefore, 
compulsorily registrable. KLAHI BAKSH v. Hukum 





Barsu 907 

Amendment of plaint. See Oiviu Pro- 
CEDURE Cons, 1908, O. VI, R. 17. 

E ——-— — Further appeal 501 

———w — Revision. 








The plaintiff was allowed toamend the plaint in 
revision, Manpu Man v. Bacar, 160 P. W. R. 1913; 


‘280 P. L. R. 1913 








of sale certificate. See 

SALE CERTIFICATE. 3 
Ancestral property—Presumption 274 
— na Liability for dower 777 








Appeal. See O:vin Procspurs Cons, 1908, ss. 47, 
99 ro 107, O. XLI, O. XLIII. 

—— ——Accounts—Value of suit—Jurisdiction— 
Tentative value stated by plaintiff governs both 
guit and appeal Court, whether loses jurisdiction 
if amount found due exceeds its pecuniary jurisdic. 
tion 92 

a — Admission of time-barred appeal ex ‘parte 
Order whether may be re-opened by easy 


497 


m ——— against election petition 
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——~—— Excessive Court-fee paid on memorandum 
by mistake— Refund 

————-—Judgment-debtor claiming property as 
shebait for idol who was not party to suit— 
Shebatt party both in personal and representative 


capacity—Execution interrupted by suit for’ decla- - 


yation--Declaration docreo fatal to former and 
subsequent execution 





Matters in controversy—Legal represen- 
tatives of a deceased party, order for substitution 
89 


——--——Order accepting scourity for staying exe- 
cution proceedings 72 





Order appointing Receiver made ea parte 
—Subsequent confirmatory order—Appeal from 
second order f 269 


erang — Order refusing or granting injunction 


en 





against original side decree of High Court 
—Applicatién for copy of decree or judgment must 
be made within 20 days—Extension—Practice 


——~—-~ from preliminary decree in partition suit 
— Separation of defendants’ shares 





Suit under section 106, Bengal Tenancy 
Act—Dismissal in default 


—————-, summary dismissal—Judgment 


966 

by surety from decree against both princi- 

, pal-and surety—Re-adding of principal—Waiver on 
Court’s suggestion 18 





— 


——--—- Faecution sale—Application to set aside sale 
~Sale set aside—Appeal by auction-purchaser, whe- 
ther competent--Civil Procedure Code (Act V of 
ee s, 47—Bengal Tenancy Act (VIII of 1885), s. 
An appeal by an auction-purchaser, who is an out- 

sider and not a party to the suit, against an order 

setting aside the sale on the application of a judg- 
ment-debtor under s. 173 of, the Bengal Tenancy Act, 

is incompetent. Janas CUHANDRA v. Joy Goran 191 


Mortgage—Redemption suit—Valuation of 
suit—Course of appeal—Appeal filed in Chief Court 
, may be treated as transferred from Divisional Court. 

The plaintiff sned for redemption of mortgaged 
property on payment of Rs. 3,404. The Court 
directed redemption on payment of Rs. 6,987: 

Held, that as the value of the suit was less than 
Rs, 5,000, and the course of appeal was determined 
by the value of the claim as brought and not by 
decision on the claim, therefore, the appeal from 
the decree lay tothe Divisional Court and not to 
the Chief Court. 

Where in such a case an appeal has been filed in 
the Chief Court, it may be entertained as transferred 
from the Divisional Court. COHUNI Lan v. BELI RAM, 
229 P. L. R. 1918; 196 P. W. R. 1913 : 


ome Order refusing instalments—Civil Pro» 
cedure Code (Act F of 1908), O XX, r. 11. 
TYfere is no appeal from an order refusing to allow. 
the decretal amount to be paid by instalments. 
MOHAMED IBRAHIM v. SUBBIAH PaNDARAM, 6 Bur L. 


T. 1883 4 $ 673 


— 
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——Appeal from preliminary decree-—During 
pendency cf appeal, final decree passed—Sub- 
sequent hearing of appeal—No appeal from final 
decree--Preliminary decree set aside on appeal— 
Effect-—Finat decree inoperative. 


A preliminary decree was made iv favour of the 
plaintinff in an accountsuit. An appeal was preferred 
against the decree by the defendant, and during tho 
pendency of the appeal the first Court made a final 
decree. When the appeal was heard, no objection 
was taken to the effect that the Appellate Court had 
lost its jurisdiction to hear the appéal because during 
the pendency thereof, the final decree had been made. 
The appeal was heard and the preliminary decree was 
varied in a material particular: : 

Heid, that as the plaintiff obtained the final decree 
while the preliminary decree was under appeal, the 
final decree must be deemed to be subject to the 
result of that appeal, and that the final decree could 
not be deemed to be operative, having been made on 
the basis of the erroneous preliminary deoree. 
NISTARINEE DABEE v, Rar Moman Biswas, 18 C. L. J. 


214 576 


See 





(Criminal) against acquittal. 

CRIMINAL PROCEDURE CODE, 8. 417. 

Restrictive order for admis- 
sion, whether vaild—Criminal Procedure Code (Act 

Y of 1898), s. 422. i 

A restrictivo order for admission of a criminal 
appeal is not contemplated by section 422 of the 
Criminal Precedure Code and must be deemed witra 
wings. A , 
Therefore, where a criminal appeal was admitted 
for consideration of the sentence only: 

Held, that the whole appeal should be heard and 
that the appellant could not be restrioted to any 
selected ground out of those specified in his petition. 
NATAR SUEIKE v. Emperor, 14 Cr. L. J. 485 741 


— Second. See SMALL Cause SUTT. 
——Amendment of plaint 501 


—- Lease not printed in paper 
pook—Understanding that there was such stinga 


tion 



































Point not taken in pleadings 
before lower Appellate Court 22 
Point of law dependent on 

evidence raised for the first time . 523 
~— —- —-— Question of fact—Question of 
š 337 











“Taw 
70 


Suit for rent due on account 
| of forest produce exceeding Ra. 100 in value 5I 


Conclusions from facts. 


Whether the conclusions drawn by the lower Conrts 
from the facts are correct or not, it is not for the 
High Court to inquire in second appeal. Itis suffi- 
cient if the High Court is satisfied that they are 
legally deducible. NUR Munomen v. Kessuman, 7 8. 
L. R. 11 52 


— — Rent suit 





pas 








p 








Legal result of facts—Question 
oj law. à 
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As to what is the legal result of certain facts is a 
question of law and, therefore, it can be raised in 
second appeal. Tirpent Persnanv RAM Naraiv, 11 
A. L. J. 718 951 


Second—Power of Court to go into evi- 


dence, 

Ibis not competent toa Court of second appeal 
to consider the credibility of any particular evi~ 
dence. But where the lower Court has acted upon 
inadmissible evidence, has rejected admissible evi- 
dence, or has acted upon evidence which does not 
come up to the standard of adequacy, its finding 
would be open to correction in second appeal. 
MAN vy. NAND LAL 


Arbitration Act (IX of 1899), SS. 9, 
14, I 9—Applicability of section 9 --Jurisdiction of 
Court not ousted by arbitration clause—Remedies of 
defendant in case of suit—Award obtained after suit 
Section 19 does notapply after submission—Submis- 
sion irrevocable. i , 
Section 9 of the Arbitration Act applies only where 

a different intention is not expressed in the sub. 

ae 

nthe jurisdiction of the Court is not ousted by an 

arbitration clause in a written agreement, The posi- 

tion of the defondant after institution of the suit is 
that he can either sue for damages for breach of con- 
tract to refer, or indirectly enforce specific perform. 
ance of the contract by obtaining an order staying 
the proceedings under section 19. But he must not, 
after ‘suit, and before stay of the proceedings, attempt 
to oust the jurisdiction of the Court, by appointing 
arbitrators. If he does so and an award is made, he 
would be guilty of improperly obtaining an award 

within the meaning of section 14, 

Section 19 has no application to a case where there 
has already been a valid reference; it merely provides 
machinery for indirectly compelling such a reference. 

Where there has been a valid reference to named 
arbitrators, the submission is irrevocable except by 
leave of the Court. H. Sawyer v. Louvis DREYFUS 
AND Co., 78. L. R. 1 504 


— ss. 14, 19 504 
Arms Act (XI of 1878), S. 19 (f)—Posses- 


sion oj qun—Servant carrying gun to Magistrate on 
master’s behalj for renewal of license -- Possession of 
servant, whether punishable. | 
A sorvant, who carries a gun on behalf of his 
master toa Magistrate for the purpose of renewing 
the license, is not guilty, ander section 19 (f) of the 
Arms Act, of possessing a gun in contravention 
of the provisions of the Act. CHARU HANDRA GHOSE 
v. Emperor, 17 C. W. N. 979; 14 Cr. L. J.377 137 


Assault—Hurt—Provocation—Grave and sudden 
—Prorocation caused bu untrue statement of accused 
—Penal Code (Act XLV of 1860), ss. 97, 99, 102, 
323, 284, 851, 352—Dangerous weapon — Lathi - 
Walking cane-stick four feet long and one inch thick, 
whether dangerous weapon. ; 

The petitioner was a “Tilla Babu” of a certain tea 
garden in charge of outdoor work under the com- 
plainant, the Assistant Manager Gne morning the 
Assistant Manager taxed the pelitioner with not hav- 
ing gone the previous day to Tilla No. 10 and told 
him that the work there had been badly done, but 
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Assault—coneld. 


the petitioner replied that he did go, The As- 
sistant Manager did not believe that and being 
annoyed said to the petitioner “you bugger, yon 
did not go there.” The petitioner said “Don’t abuse 
me in the presence of the coolies.” The Assistant 
Manager, the complainant, thon called out “chop 
raho.” The petitioner then retorted “you chor 
raho? At this the complainant, raising his fist, took 
a step forward towards him and said that if the peti- 
tioner spoke to the complainant in that manner, he (the 
complainant; would strike the petitioner. The peti- 
tioner, who had an uumbrella and a walking cane-stick 
with him, dropped his nmbreila and holding the stick 
with both hands, struck the complainant, hitting 
him on the right elbow, which the latter had hold up 
to ward off the blow. This blow was succeeded 
while the two men were facing each other, by two 
other on the right hand ond the right wrist bone. 
On receiving the third blow, the complainant turned 
his back on the assailantand was running away 
when the latter laid another blow on him knocking 
his hat off, and after this fourth blow when the 
complainant was continuing to run back, he was 
again struck on the head and was knocked unconsci- 
ous. He was, however, able to go to work the 
following day. The petitioner was convicted under 
section 324, Indian Penal Code, and sentenced to 
one year’s rigorous imprisonment and a fine of 
Rs. 200. On appeal, the sentence was reduced to 
eight months and the fine was remitted: 

Held, by Imam, J.—That the petitioner, who belong- 
ed to the bhadralog class, fully understood the mean- 
ing of the abusive word employed by the com- 
plainant und which in itself constituted grave and 
sudden provocation; that the blows that were strack 
by the petitioner so long asthe two were facing 
each other were clearly within the exercise of the 
petitioner’s right of private defence against the act 
of the complainant in raising his fist at the peti- 
tioner and taking a step forward with tho threat of 
striking him, which was clearly an assault; that in 
dealing the fourth and fifth blows, which were given 
when the complainant was running away, the peti- 
tioner exceeded his right; that an ordinary walking 
cane four feet long and one inch thick was not a 
dangerous weapon and thatthe punishment ought 
to have been a light one i 
_ Held, by Chapman, J.—That the petitioner made an 
untrue statement to his master, the complainant, 
that the petitioner did not understand the meaning of 
the offensive word used by the complainant; that 
the provocation in the present oase was neither grave 
nor sudden; and that provocation could in every case 
be taken into consideration in the matter of sentence. 

Per Curiam:—The sentence was roduced to the 


term already undergone by the petitioner. Baxxv 
BEHARI DUTTA v. EMPEROR, 14 Cr. L. J. 442 602 
Assignment—Right to mesne profits 635 








of decree. See Decres—As. 

SIGNMENT. 
Attachment—Execution proceeding dismissed 
in default 149 





Order, effect of—Enforcement of 
aitachment against property received in lieu of one 
originally attached, 
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Attachment—concld, 


M. R. was the proprietor of one-fifth shore in five 
villages. These shares were attached by the plaint- 
iff in execution of his money-decree. Pending the 
attachment, a partition took place and M. R. became 
the owner of one entire village in lien of the said 
shares. ‘The plaintiff contonded that his attachment 
was good against tho entire village received by M. 
R. in lieu of the said shares: ` 

Beld, that the order of attachment covered the pro- 
perty actually attached and could not bə enforced 
against the property received in liou of the same. 
Ram AUTAR v. SHEO PRASAD 43 


Attestation. 
Estoppel 
Attorney appearing in personal case— Feos 


See Evipunoe Act, s. 63. 








Auction-purchaser, position of —Subroga- 
tion, legal, equitable and conventional—Anuoction- 
purchaser redeeming prior mortgage entitled to 
subrogation 

Award. See ÅRBITBATION; ARBITRATION ACT; 
Orv. Procepure Cops, 1908, s. 105; Civin Proce: 
pure Cops, Sen. IT. 





— effecting partition —Registration—-Inter- 
pretation, operation and effect of award—-Award 
binding on plaintiffs and defendants parties to 


reference 


——— --, unstamped, admissible in evidence on 
payment of penalty 


Private award not filed in Court, whether 
compulsorily registrable—Registration Act (III of 
1877), s. 17 el. (6)—Partition deed and award of 
partition, difference between, pointed out. 

A private award not filed in Court, is inoluded 
within the word “awards” in clanse (6) of section 17 
of the Registration Act, 1877, and is, therefore, nob 
compulsorily registrable 

A document which purports to be an awara may 
amount to something more than an award: if the 
parties to the reference affix their signatures to the 
award ia token of their acceptance of the decision of 
the arbitrators, the award may thereupon become a 
deed of partition and may as such become compalsori- 
ly registrable. Tek LAL SINGH v. SRIPATI OHOWDURY 

860 

Begar 233 


—— Assault on public servant—-Right of pri- 
vate defence of property —Power of Executive and 
Revenue Officers to require owners of transport to 
supply such transport 


Benamdar-— Moi tgagee—Ruit by ostensible mort- 
gagee-—Beneficial owner not made party—Owner 
bound by decree—Benamdar not entitled to sue for 
possession. 

A. suit for foreclosure of a mortgage may be 
brought by the person named in the mortgage-deed 
as the mortgagee, although he was in fact only the 
benamdar of the beneficial. owner, and such a suit 
should not be dismissed on the ground that the bane- 
ficial owner has not been joined as a party. 

So lorfg as benami system is recognised, itis to be 
presumed, in the absence of any evidence to the con- 
trary, that a suit instituted by a benamdar has been 
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Benamdar-—econold. 


instituted with the full authority of the beneficial 
owner, and any decision made in such a suit is as 
muoh binding upon the real owner as if the suit had 
been brought by the real owner himself. 

A benamdar as such is not entitled to maintain a 
suit for recovery of possession of immovoable pro- 
party which stands in his name, KIRTINASA Das V. 


Goran JEO 
Benami transaction—Parties may show 
true nature in absenco of fraud 523 


Bengali Cess Act (IX B. C. of 1880), 
ss. 43, 44, 46, 43—Apportionment of cess 
between co-sharers of estate-~Separate accounts, opens 
ing of—Recovery of eacess payment by co-sharer— 
“Proportionate to his own interest” —" Interest’ — 
Scheme of Cess Act. 


After the opening of a separate account for the 
purposes of the payment of land revenue, the only 
way, in which a co-proprietor can obtain an appor- 
tionment of the cesses payable by him on any basis 
other than tho basis of the amount of land revenue 
to which he is liable, is by proforring an objection in 
accordance with the procedure prescribed by sec- 
tion 44 of the Bengal Cess Act. He cannot come to 
tho Civil Court to rectify the apportionment made by 
the Collector and the Civil Court has no jurisdiction 
to alter that apportionment, 

The words “proportionate to his own interest” in 
section 48 of the Cess Act, Bengal, refer to the share 
of the estate held by the share-holder and not to 
valuation of that share or the income which he 
derives from it, The word “interest” in that section 
means an interest of a kind capable of being entered 
in the Land Register. 

Section 43 of the Cess Act implies that the 
co-shirers as between themselves are bound to pay 
in proportion to their respective shares without 
regard to the valuation .of those shares submitted to 
or adopted by the Collector for the purpose of deter- 
mining the total amount of cesses payable. 

The scheme of the Bengal Cess Act is that until a 
separate apportionment is obtained by a share-holder 
under the provisions of the Act, the extent of his 
liability for cesses as between himself and his co- 
shavers is the extent of his share or the extent of his 
liability for land revenue. NARENDRA Narain SINGH 
v. Gort SUNDARI Dasya 


Bengal Disorderly Houses Act (III 
B. C. of 1906), S. 2, proceedings wnder— 
Malicious prosecutron—Libel —Damages—Iimitaution 
— Limitation Act (IX of 19C8), Sch. I, Arts. 23, 24, 


When proceedings are taken against a person 
under the Bengal Disorderly Houses Act, 1906, it 
cannot be said that he has been prosecuted; there- 
fore, a snit for damages in respect of the proceedings 
is not one for malicious prosecution and the limita- 
tion applicable is nob what is presoribed by Article 
23 of Schedule I of the Limitation Act of 1908: but 
is one for compensation for libel. The suit should be 
instituted under Article 24 within one year from the 
time when the libel is published. 

A. brought this suit on the allegation that although 
she was a respectable woman, the defendants took 
proceedings against her in 1997, under the < Bengal 
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Disorderly Houses Act, 1906, and the Magistrate 
made an order upon her to discontinue such use of 
her house, that in 1908, the plaintiff brought a 
guit against the defendants as also against the Secre- 
tary of State for a declaration that she was a wo- 
man of good character, and that that suit was 
decreed in her favour in 1909. She thon commenced 
the present suit in 1910, for damages: 

Held, (1) that the suit was one for compensation 
for libel: ` 

(2) that the allegation made by the defendants in 
their report to the Magistrute that the plaintiff was 
a woman of no character, was a libel: 

(3) thatas the suit was broaght after one year from 
the date of the libel, it was barred under Article 24 
of Schedule I of the Limitation Act of 1908. Dur- 


RAJBALA DASI v. GOPAL CHANDRA MUKHERII, 18 O, L. 
768 


J. 352 


Begal Drainage Act (VI B. C. of 
1380), ss. 32, 42 (0), 44 (2) — Provincial 
Small Cause Courts Act (IX of 1887), Sch. IT, cl. 8— 
Kuit for sum payable from tenant under section 42 b) 
of Drainage Act, suit for rent—-Jurisdiction of Small 
Uause Court—Second Appeal—Civil Procedure Code 
(Act XIV of 18821, s. 586—Commisstoner, ‘report of, 
whether sufficient evidence that lands have been bene- 
fited—Notrce under section 44 (2), whether necessary 
preliminary to suit. 


Seotion 44 of the Bengal Drainage Act, 1880, sub- 
section (1), provides thata sum payable to a land- 
holder by a tenant under clause (b) of section 42 
shall be recoverable as if the same were an arrear of 
rent. Therefore, a suit under clause (b) of section 42 
would come under section 8 of Schedule II of the 
Provincial Smali Cause Courts Act and would be ex- 
cepted from the cognizance of a Small Cause Court. 
Consequently, a second appeal will lie in such a case 
irrespective of the value of the suit. 

Clause (b) of section 42 of the Act requires that 
the landlord should show in the first instance that 
the land of any particular tenant, against whom a claim 
has been made, has been benefited by any scheme or 
works. The report of the Commissioners, under sec- 
tion 32 of the Act, is not sufficient prime facie evidence 
as against the tenants defendants to show that their 
Jands have been benefited within the meaning of 
clause (b) of section 42so as to shift the burden of 
proof from the plaintiffs on to them. 


A notice under sub-section (2) of section 44 of the - 


Act is a necessary preliminary to the maintaining of 
a suit under section 42 clause (b). BASANTA Kumar 
Rar v, Raw Cuanpra Roy, 17 C. W, N. 499 536 


SS. 42 (b), 44 2 


Bengal Embankment Act (II B. GC. of 
1882), S. 74 488 


Bengal Estates Partition Act (V of 
1897), S- 99 70 


Bengal Land Registration Act (VII 
of 1876 B. C.), SS. 3 (2), (8) and 78— 
“Estate”--" Proprietor” —Chaukidari chakran land, 
resumption of —Résumed chaukidari chakran land, 
whether estate—Chaukidars Village—Chaukidars 
Act (VI of 1870), ss, 51, 52, 54, 55—Settlement of 
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resumed chaukidari chakran land with zemindar— 
Non-registration of zemindar’s name— Suit for rent 
by zemindar, whether to jail under section 78 af Land 
Registration Act (VII of 1876 B.O). 


A gzemindar, with whom resumed Ohaukidari 
chakran lands are settled, is not a proprietor of an 
estate within the meaning of section 78 of the Bengal 
Land Registration Act, 1876, with respect to which 
he is required by the Act to cause his name to be ro- 
gistered, 

It is not right to infer merely from the language 
used in sections 54 and 55 of the Bengal Village 
Chaukidars Act, 1870, that the resumed lands, when 
transferred to the zemindars, have the character of 
an estate impressed upon them for all purposes, 

Consequently, if the zemindar had applied to have 
his name registered under the Bengal Land Regis- 
tration Act, his application would have been refused. 

Therefore, section 78 of the Aot is no bar to a suit 
for rent brought by the zzmindar against a tenant 
within those lands, for the section cannot rightly bo 
applied to penalise the plaintiff for failure to do what 
it was impossible for him to perform. TINKORI 
MUKHERJEE v. Satya NIRANJAN Cuaxravart1 250 


s.78 250 


Bengal Land Revenue Sales Act (XI 
of 1859), S. G—Revenue of estate exceeding 
Rs. 500—Publication of sale in Vernacular Govern- 
ment Gazette, if absolutely necessary—Distinction 
between illegality and irregularity—Absence of proof 
of substantial loss—Inadequacy of price. 


Ib is not absolutely necessary that the notification 
of a sale for arrears of Government revenue of an 
estate, when the revenue exceeds Rs. 507, shall be 
published in the Vernacular Government Gazetto. Jf 
the notification is published in the Calcutta Gazette, 
that is sufficient. 

Even if it is necessary to publish the notification 
in the Veinacular Gazette, the omission to do so 
would not render the sale null and void in the ab- 
sence of any proof of substantial loss by reason of 
this omission. 

The Full Bench ruling in Lala Mobaruck Lal v. The 

Secretary of State for India, 11 O. 200 hasin effect beon 
overruled by the decision of the Privy Council in 
Gobind Lal Roy y. Ramjanam Misser, 20 LA. 165; 21 C. 
70. The effect of the Privy Oouncil ruling is to 
annul to @ very great extent the distinction drawn in 
the Full Bench ruling between illegalities and irregu- 
larities. SHAMANTA RADHA CHARAN Das v. SHARFUD- 
DIN Hossein 423 
Bengali Municipal Act (III B. C. of 

1884), ss. 85, I 16—“Circumstances,” mean- 
ing of—Value of circumstances, wheter Court can 
assess—No evidence given cf facts justifying conclu- 
sion of Municipality as to circumstances of rate-payer 

—Assessinent, whether valid. 

The word “circumstances”, in section 85 of the 
Bengal Municipal Act, is equivalent to “means,” so 
that the taxation should be according to the means 
and property of the rate-payer within the Munici- 
vality. 

It isnot open to the Courts to assess the value of 
the zrrunstancos and property for tho purpose of 
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section 85. That must be done by the machinery 
for which the Act itself makes provision, 

Where the Municipality does not discloso the facts 
on which its officers regarded as justifying their con- 
clusions as to the plaintiff's assessment, a prima facie 
caso is raised that elements other than the circum- 
stances and property within the Municipality aro 
taken into consideration and that the assessment is 
illegal. Dew NARAIN DATT v, OHAIRMAN OF THE BARUI- 
PUR MUNICIPALITY, 17 C. W. N. 1230 264 


S. 116 264 


—-—— ss. 190, 224, 226, 

229, 270 Cl. (2)—Nali (drain), removal of — 
Order for removal of drain, if within power of Muni- 
cipality —Consent— Estoppel. 

The Municipal Commissioners have no power, under 
section 224 or any other section of the „Bengal 
Municipal Act, to require the owner or occupier of a 
building to remove a drain in the building, not being 
a branch drain nora drain leading to a public sewer. 

Where such an order was passed by a Municipality 
and the owner after he had consented to the order 
brought a suit for a declaration that the order was 
ultra vires: 5 aa. 

Held, that the consent given by the plaintiff could 
not estop him from challenging the order when thero 
was nothing to show that the Municipality had 
acted on the consent to its prejudice. Goran Misser 
v, KEBAT HAND 358 

——-—-—- SS. 224, 226, 229, 

270 (2) 358 
Bengal Rent Act (X of 1859), s. 6, 

repeal of | 394 
Bengal Sale of Under-Tenures Act 

Will of 1865), S. 6 337 


——— m S I6 
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Bengal Tenancy Act (VIII of 1885), 
S. 5 (2)—‘“Raiyat”, meaning of —Giazing cattle— 
“Agriculture”, “Cultivation”, difference between— 
Land let out for grazing catile—When lessee becomes 
“raiyat?’—“ Horticulture”, meaning of. 


Where Jand has been let out for the purpose of 
grazing cattle on it, the lessee may bea raiyat, if the 
grazing is ancillary to cultivation. A lessee who 
takes land for grazing cattle on it without any con- 
nection with cultivation, is not a raiyat, 

Theterm “agriculture” haga much wider import 
than the term “cultivation”. Consequently, a purpose 
may be connected with agriculture, but not 
necessarily ancillary to cultivation. 

The mere circumstance that a considerable portion 
of the land comprised ina tenancy was let out for the 
purpose of grazing, is not conclusive upon the 
question, whether the tenant has or has not acquired 
the status of a ratyat. If, asa matter of fact, the 
grazing was in relation to agriculture, and if, 
immediately or shortly after the lease had been 
granted, the tenant grazed cattle on the land as 
subsidjary to agricultural pursuits, it would be 
inferred that the lease was for agricultural purposes 
and was granted fora purpose subordinate to that 
of cultivation, and that the tenant was a raiyat. 

“Horticulture” means the cultivation of a garden 
or the science of cultivating, or managing garden, in- 
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cluding growing flowers, fruits and vegetables. If 
a lease was for the purpose of gathering fruits from 
the trees on the land, the lease was not for horti- 
cultural purposes. HeDAYET ALIY. KALANAND SINGH, 
17 CO. L.J. 411 








——— SS. 20, 21, eatension - 
of, to Orissa—Nij jote lands, right of occupancy in— 
Settled raiyat—Rent Act (X of 1859), s. 6, repeal of 
—Liffect of repeal. 

Sections 20 and 21 of the Bengal Tenancy Act are 
inconsistent with section 6 of Act X of 1859 to this 
extent that whereas sections 20 and 21 allow of the 
growth of the right of occupancy in all lands, section 
6 restricts the growth of the right of occupancy to 
lands other than nij jote lands. Consequently, section 
6 of Act X of 1859 must be taken to have beon re- 
pealed in Orissa in 1891 when sections 20 and 21 of 
the Bengal Tenancy Act were extended to Orissa, 
with the result that if a raiyat has been in occupation 
of nij jote lands continuously for more than twelve 
years in Urissa after the introduction of sections 20 
and 21, he acquires the status of a settled raiyat, even 
if the tenancy originated at a time when section 6 of 
Act X of 1859 was in force. RAFIUDDIN MAHOMED v, 











Iswar Raut, 17 C. L. J. 585 394 

S. 21 394 
— ————— — sS. 22 698 
— —— —— s. 42 516 
—_——————— Sa 50 263 








S. 50, Subs. 2—Pre. 
sumption— Uniform payment of rent from Permanent 
Settlement—Small variation in rent —Whether de- 
prives tenant of presumption—-Corresponding vari- 
ation in area. 

A small variation in rent, which is unexplained, is 
not sufficient to rebut the presumption which arises 
under sub-section 2 of section 50 of the Bengal Ten- 
ancy Act, and to deprive a tenant of the benefit of 
the presumption of uniform payment from the time of 
the Permanent Settlement. 

In the absence of any circumstance to support a 
possible hypothesis that the tenant did atany time 
submit to an enhancement of his rent, a small vari- 
ation in the rent is sufficiently explained by a very 
nearly corresponding variation in the area, W. M. 
Garant v. Har SAHAY SINGH, 18 C. L. J. 76 53 


SS. 52, I88—0o-sharer 
landlord, suit by, jor additional rent Jor additional 
land, if maintainable—Co-sharere joined as defendants 
—Section 52, if applicable to cases in which new land 
has been taken by tenant, 


The plaintiff was a co-sharer landlord. The defend. 
ants, the tenants, executed a kabulyat in favour of the 
16-annas landlords agreeing to pay rent for 15 biyhas 
ofland. There was a stipulation that the tenants 
should pay additional rent for additional land. The 
land was measured and was discovered te be 25 
bighas. The plaintiff brought this suit for the 
whole rent including the rent due on tho additional 
area making his co-sharers parties to the suit: 

Held, (1) that, so far as the claim for inoreased rent 
was concerned, it was barred by section 188 of the 
Bengal Tenancy Act; that the suit must be brought by 
the whole body of landlords, and it was not’ sufficient 
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that the co-sharers who were unwilling to joint as 
plaintiffs were joined as defendants, 

(2) that although there was a separate kabulyat 
between the parties, the suit was one under the 
Bengal Tenancy Act. 

Section 52 of the Bengal Tenancy Act applics to 
cases in which the area in excess for which renthad 
been previously paid is included within the original 
holding as well as to cases in which new land has 
been taken by the tenant. DARIK DHAKAI v, ASWINI 
Kumar Nac. ° 


—— — S, 87 — Abandonment— 
Transfer of non-transferable holding—Entry by land- 
lord—Settiement with third party—Third parts 
title. 

Section 87 of the Bengal Tenancy Act is a special 
section and enables a landlord to exercise a cer- 
tain definite power as defined therein on the 
establishment of certain conditions. Where those 
conditions concur, the landlord can treat the holding 
as abandoned on following the procedure laid 
down in the section. 

Mere execution of a usufructuary mortgage might 
not be sufficient to establish abandonment. But 
where the lower Appellate Court from all the circum- 
stances of the case has held that there was a complete 
abandonment of the holding by the tenant, resulting 
in a termination of his interest, the High Oourt 
cannot interfere with thie finding in second appeal. 

Where the tenant transferred a non-transferable 
holding aud abandoned it, and the landlord settled the 
land with the plaintiff: 

Held, that the plaintiff’s title was complete and he 
was entitled to recover. MONOHAR PAL v. ANANTA 
Mover Dasya, 17 C. W, N. 802 


———— S. 105, proceeding under, 
s. 106—Landlord and tenant—Settlement of fair 
rént on ewcess land—Jurisdiction of Revenue Officer 
and Special Judge on appeal, 














A Settlement Officer had jurisdiction to settle fair’ 


rents and the Special Judge on appeal had jarisdic. 
tion to direct settlement of fair rent on excess lands 
in a proceeding under seotion 105 of the Bengal 
Tenancy Act even before its amendment by Act ITI 
B. C. of 1898. 

The words “in respect of the land held by the 
tenants” in the section are wide enough to include 
excess lands held by the tenant. 

Assuming that the case does not come properly 
under section 105 but that it comes under seotion 106, 
the Revenue Officer and the Special Judge on appeal 
have jurisdiction to assess rent on the excess land ale 
though the proceedings might have been headed as 
being one under section 105. Daunman PANDAY v. 
Nuwas PROSHAD SINGH BAHADUR 841 


TE A E SS. 105, 106, 109, 

158— Record of Rights—Land recorded as rent-free 
Suit to contest entry—Decree by Revenue Officer 
that land is liable to pay rent—Suit by proprietor to 
have fair rent settled, in ordinary Civil Court, if 
maintainable —Limitation — Cause of action, when 
arises -Starting point to be calculated from decree 
of Revenue Officer —Limitation Act (XV of 1877), Sch. 
IL, Art. 120— Decree of Revenue Officer, if final— 
Liability to pay rent, question if can be raised again 
by defendant in present suit, 
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Section 109 of the Bengal Tenancy Act merely 
prohibits suits regarding matters which are or 
already have been the subject of proceedings under 
section 105 or section 106. The scheme seems to be 
that matters bronght at once (or within a strictly 
limited time) before the Revenue Officer are to be 
dealt with by him, while matters not so brought 
before the Revenue Officer are left to the ordinary 
law and the Civil Courts. 

The lands in suit were recorded as rent-free lands in 
a Record of Rights which was finally published in 
September 1903. The ontrics wore contested in pro- 
ceedings taken under section 106 of the Bengal 
Tenancy Act, and the Revenue Officer directed in 
1904 that the lands be recorded as liablo to payment 
of rent. It was then too lato for the proprietor 
to apply under section 105 for the settlement of fair 
rents. He accordingly instituted these suits in the 
ordinary Civil Court for that purpose: 

Held, (1) that the suits were maintainable, if not under 
the general law as suitsin the nature of declaratory 
suits, then as applications under section 158 clause! d); 

(2) that the suits were not barred by limita- 
tion as the cause of action must be taken to have 
arisen after the decrees were passed in 1904 and tha 
suits were instituted within six years from that date 
under Article 120 of the Limitation Act; 

(3) that the decision of the Revenue Officer 
in the suits under section 106 as to the 
liability of the defendants to pay rent in respect of 
the lands in suit having been made final by section 
107 of the Bengal Fenancy Act as that section now 
stands, it was not open to the defendants to contest 
the correctness of that decision. BARHAMDAT Missin 
v, KRISHNA SAHAY 


Ss — S, 106, scope of—Ques. 
tion of title between rival proprietors—Question of 
possession. 

Under section 106 of the Bengal Tenancy Act, the 
Court cannot determine the question of title between 
rival proprietors. 

In a suit under that section the case of the plaintiff 
is that though he is in possession of the land in suit 
which is comprised in his Mauza, it has been erro- 
neously declared by the Settloment Officer to be in tho 
possession of the defendant as included in his Mauza. 
The Courts below have investigated the question of 
title and given a decree to the plaintiff, but upon tho 
question of possession, they have not recorded any 
clear finding: 

Held, that the Courts below have misapprehended 
the scope of the investigation under section 106 of the 
Bengal Tenancy Act, that they were not competent to 
decide the question of title and they left undecided 
the only question they were competent to investigate, 
namely, the question of present possession. 

The question of title is open for examination in a 
civil suit. RAM CHANDRA Buaxyg Dro wv. NANDA 
NaNDANANANDA DEB. 298 
S. 1O6—Transfer 8f case 

to Civil Count- -Power of Cwil Court to pass decree 

for possession. 

Section 106 of the Bengal Tenancy Act does not 
vest the Revenue Officer with power to pass a decree 
for possession. And if a suit under that section is 
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transferred to a Civil Conrt for trial, the mere fact 
that that Court might have passed a decree for pos- 
session in its ordinary jurisdiction, cannot widen the 
permissible scope of the suit and the Civil Court 
cannot in that suit pass a decree for possession. 
NILNONI Kumar v, KEDAR Narn Gross, 17 C. W. N. 
750 I5I 


S. 107 I 


—————-—-— S. 108 — Revision by 
Revenue Oficer—Revision upon merits, whethor com- 
petent, 

A restricted interpretation should not be placed 
upon the terras of section 108 of the Bengal Tenancy 
Act. i 

A specially empowered Revenue Officer is invested 
under section 108 with power not only to correct 
arithmetical or clerical errors or errors patent on 
the face of the record, but to review on the merits 


ney 











his own order or revise the orders made by another 


officer, that is, to direct a fresh investigation upon 
the merits. Musammat PARBATI v. TuLsHt Karat, 18 
C. L. J. 125 301 


— sS: 109 910 


S. IIIB -- Record of 
Rights—Defendant recorded as raiyat—Jurisdiction 
of Civil Court—~Suit for possession by landlord on 
ground that defendant is trespasser, if lies in Civil 
Court within three months of final publication of 
Record of Right. 

The plaintiffs and the defondants Nos. 8 to 14 were 
co-sharer landlords. The disputed lands wero re- 
corded at the Provincial Settlement of Orissa in 1897 
as uncultivated lands of the joint estate. Butin the 
revised Settlement of 1909, they were recorded as 
Jands held by defendants Nos. 1 to 7 as ratyats. The 
plaintiffs asserted that as regards their own share, the 
defendants Nos. 1 to 7 were not vatyais but mere tres- 
passers, and they brought a suit for a declara- 
tion of title and for possession, within three months 
of the final publication of the Record of Rights in 1909: 

Held, that, as the question, whether the relation of 
landlord and tenant exists between the plaintiffs and 
the defendants Nos. 1 to 7, was in fact and substance 
the question upon which the present suit turned and 
upon which the Courts were asked to adjudicate, the 
suit being instituted within the prohibited period, must 
fail under section 111B of the Bengal Tonancy Act. 
ABATU Misra v. Mani JENA 





— 














S. 153 70 
S. 158 9160 


S. 158 — Landlord and 
Tenant—Incidents of tenancy, determination of — 
Co-sharer landlord—Application by or against co- 
sharer landlord for determination of incidents of 
tenancy, whether maintainable. 

An application under section 158 of the Bengal 
Tenancy Act for the determination of the incidents of 
a tenancy, cannot be made by or against a co-sharer 
landicrd. 

Where a tenant has obtained separate leases from 
different landlords of their respective undivided 
interests in the same land, the landlords can collect 
their rent separately from the tenant, but there ig 
only one tenancy. 


ee, ae 











—_—_— 
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- Consequently, the tenant must bring one application 
against all the co-sharer landlords for the determina- 
tion of the incidents of the tenancy, and is not en- 
titled to bring a s: parate application against each of 
the co-sharer landlords for the purpose, HARI Monax 
MAJUMDAR v. SRI Monax GHOSH 


——— Ss. 159, 160, IGI, 
Cl. (a), [83—Incumbrance—Power of purchaser 
at rent sale to annul—Protected tnterest—Occupancy 
right—Under-vaiyat with right of occupancy — Usu- 
fructuary mortgagee from such under-raiyat—Protec- 
‘ton from eviction. . 

Section 160 of the Bengal Tenancy Act makes any 
right of occupancy & “protected interest” not Hable 
to be annulled by a purchaser ata sale for arrears of 
rent, 

Therefore, a decree for ejectment cannot be madé 
against an under-raiywt with a right of Occupancy at 
the instance of such a purchaser. 

Under clause (a) of section 161 of the Ach, a morb- 
gage created by the tenant on his holding ig an in- 
cumbrance with reference to his tenancy, and can be 
annulled by the purchaser. under seotion 159, but a 
usufructuary mortgage not from the defaulting tenant, 
but from his under-tenant, is nob an incumbrance; 
and as long as the interest of the under-tenant, under 
whom the mortgagee holds, intervenes, the purchaser 
cannot touch the mortgagee. Dra RAOT v. ASUTOSIT 











BHATTACHARJEE 55 
——— ———— ss. 160, 161 (a) 

< 55 

— — sS. 173 191 











‘SS. 174, 184, 185 
—Sale in evecutzon—Rent devree—Reversal of sale by 
deposit of decretal amount—Entension of time —Court’s 
power to give—Fraud, on part of execution creditor, tf 
can extend time—Limttation Act (1X of 19U8), ss. 3, 
18, 29. 

There is no provision in the Bengal Tenancy Act, 
which authorises the Court to extend the time of 
thirty days prescribed by section 174 within which a 
judgment-debtor may apply to have a sale of his 
holding in execution of a decree for arrears of rent 
sei aside on his depositing the specified amount in 
Court. 

Section 18 of the Limitation Act by itself has no 
application to a proceeding under -section 174 of the 
Bengal Tenancy Act. 

Therefore, even if the judgment-debtor alleges 
fraud, he is not entitled to protection under section 
18 of the Limitation Act. 

Where the Court below set aside a sale under sec- 
tion 174 of the Bengal Tenancy Act more than 20 days 
after the sale had taken place, on tho grounds of 
poverty on the part of the judgment-debtor and 
fraud on the part of the exocution creditor by reason 
of which he had been kept ignorant'of sale; 

Held, that the order was made without jurisdic. ` 
tion. RADHA Sayam Kar v. DINABANDHU BISWAL 

: : ; 760 

—— —_ — sS. 183 55 

aa —— — SS. 184,185 760 

659 


—————— Sch. lil, Art. 2 


—__. —__.—__. ____. —. s, 188 


i 
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— Sch. I, Art. 3—limitation— 
Dispossession by landlord—Landlord favouring 
dispossession by others —Such dispossession, whether 
can be smd as dispossession by landlord. 

It cannot be said that because the landlord has 
favoured the dispossession of a tenant by others 
there has been a dispossession by the landlord so 
as to bring into play Article 3 in the third Schedule 
to the Bengal Tenancy Act. 

A holding vested in the plaintiff after her husband’s 
death. Her deceased hnsband’s aunt’ came to live 
with her, and the aunt brought the defendants on to 
the land to assist in its cultivation, Their subsequent 
conduct compelled the widow to take shelter at the 
house ofa relative. She has brought this suit to 
recover possession of the holding. There is a state- 
ment in the plaint which suggests collusion onthe 
part of the landlord: 

Held, that the suit did not fall within Article 3 

> of Schedule IIL of the Bengal Tenancy Act and was 

not governed by two years’ limitation. BASANTA 
Kumari v. NANDA Ram, 18 O. L.J. 86; 170. W.N, 
1149 350 


—— art. 3 as amended by 
Act I of 1907 (B. ©.), if applicable where disposses~ 
sion took place before amending Act 821 














244 


art, 6 — Limitation— 

Ewecution of deeree—Rent-decree obtained by co- 

sharer landlord for his share of rent in respect of 

several holdings— g : 

A decree obtained by one of several jomt land- 
lords for his share of the entire rent and made in 
a suit in which rent was claimed in respect of 
several holdings in the occupation of the tenant, is 
a decree for rent within the meaning of Article 6 of 
Schedule III of the Bengal Tenancy Act. 

Therefore, where such a decree was obtained in 
1902 afd, after intermediate applications for its 
execution in 1905 and 1908, was sought to be executed 
in 1912: 

Held, that the application for execution was barred 
under Article 6 of Schedule III of the Bengal Tenancy 
Act. MRITYUNJOY v. BHOLA Nara Darra, 180. L. J. 











81 833 - 


Bengal Village Chaukidari Act (VI 
B. C. of 1870), S. 50 644 


—_——- ——— 55. 51, 52, 54, 55 
250 

—— ——- -—— SS. 58. 59, 60, GI 
644 





Bill of lading. See CABRIERS Act. 
Bombay Civil Circular No. 51 966 


Bombay District Municipal Act (HI 
of 1901), ss. 67, 96, 113, 122—Notice 
before suit not required in injunction cases—Al- 
teration in law—Preswmption—Departure from plan 
of house submitted for sanction of Municipal 
Committee— Actionable only if disobedience of legal 


order or infringement of by-law or provisions oj. 


Act—Order as to the manner of opening doors 
not legal—Mere apprehension of obstruction- In- 
applicability of sections 118, 122, 


GENERAL INDEX. 
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Bombay District Municipal Act— 


concld, 


Under section 167 of the Bombay District Municipal 
Act III of 1901, no notice is necessary so far as a suit 
seeks relief by injunction. 


It is a recognised presumption that the Legislature 
does not intend to make any alteration in the law 
beyond what it explicitly declares. 


It is not every departure from the plan submitted 
that justifies action on the part of the Municipality. 
The departure must involve also disobedience to 
legal order, or the infringement of a by-law or of 
some provision of the Act. 


Under section 96 of the Bombay Act III of 1901, 
as it stands, no order as to the manner in which the 
doors and windows are to be opened can be legally 
issued. 

Sections 113 and 122 of the Act have no applica- 
tion to a case where it is merely apprehended that 
there may be an obstruction. MAHONED ALI Essasi 
v. Karacnr MUNICIPALITY, 7 S. L. R. 81 572 


ss. 96, 113, 122 
572 














Bombay Land Revenue Code (V of 
1879), ss. 8, 12, 140, 154 526 


Bombay Mamlatdars Act (H of 
1906), S. 23 — Revision—Possessory suit— 
Collector setting aside Mamlatdar’s decision on difer- 
ent appreciation of documentary evidence—Appeal— 
Jurisdiction. 


Where there is no illegality and no impropriety in 
the decision of a mamlatdar and, therefore, there is no 
question of revision under section 23 of Mamlatdars 
Act, but the Collector, appreciating the documentary 
evidence in a possessory suit differently from the 
mamlatdar, reverses the decision of the mamlatdar, 
he exercises the powers of an Appellato Court, and 
assumes jurisdiction which he does not possess, 
Hassan MALIK v. RASUL MALIK, 15 Bou. L. R. 680 

535 


Bombay Prevention of Gambling 
Act (IV of 1887), S. 4 (a)—“Place,” meane 
ing of. 

A small open space surrounded by houses on all 
sides and accessible only by a narrow lane is a “place” 
within the meaning of section 4 (a) of the Bombay 
Prevention of Gambling Act. Farru MAHOMED VV. 
EMPEROR, 15 Bom. L. R. 689; 14 Or. L, J. 449 609 


—— SS. 5, 12—Presump- 
tion mentioned in section 5, whether applicable to 
cases under section 12—Conviction wnder section 12 
when proper. 











The reason underlying the presumption mentioned 
in section 5 of the Bombay Prevention of Gambling 
Act, IV of 1887, has no applicability at all to cases 
under section 12. Before any conviction could pro- 
perly be arrived at under section 12, it is essential 
that the accused persons should be shown by evidence 
to have been actually taking part in gambling. Em- 
PERORY HIRALAT, 15 Lom. L. R. 381; 14 Cr. L. ayes 


——s5:12 143 
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Bombay Public Conveyances Act 
unlicensed pony to tonga, whether an offence. 

To yoke an unlicensed pony to a tonga is an offence 
under section 2 of the Public Conveyances Act. 
EMPEROR v. HARI TANAJI, 15 Bou. L. R, 700; 14 Or. 
L. J. 458 


Bombay Revenue Jurisdiction Act 
(X of 1876), ss. 4 (C), G—Bombay Land 
Revenue Code (Act V of 1879), ss. 8, 12, 140, 154— 
Mamlatdar—Distraint of property—Delegation of 
powers by Collector—Burden of proof that property 
belonged to defaulter —Illegal seizure — Damages, 

The proceedings mentioned in section 4 (e) of the 
Bombay Revenue Jurisdiction Act must be in their 
inception legal. Therefore, the section would not be 
a bar to a suit in which there is a claim arising out 
of the alleged illegality of the proceedings taken for 
the realization of land revenue, 

The powers contained in section 140 and other 
sections in the same group of the Bombay Land Re- 
venue Code, do not authorise the detention of any- 
thing but the crop of the land or the seizure of the 
crop or any other goods after removal from the 
lands. 

A Collector can delegate certain powers to a mam- 
latđar only for his own District and the latter can 
exercise delegated powors only in the Talukas of the 
District in which the delegation occurred. 

In a suit for damages alleged to have been suffered 
by the plaintiff owing to the illegal seizure of his 
property by the defendant, a mamlatdar, it was not 
established by the defendant that he believed the 
property to be that of the defaulter; 

Held, (1; that the first condition of the application 
of section 154 of the Land Revenue Code was that the 
property distrained should be the moveable property 
of the defaulter; 

(2) that it was not for the plaintiff to show that 
the defendant exceeded his authority by proof that 
the goods distrained were not the property of the 
defaulter; 

(3) that the defendant was not entitled to protec- 
tion under section 6 of the Revenue Jurisdiction Act. 
GANGARAM V. DINKARGANESH PATVARDHAN, 15 Bom. L. 
R. 665 2 


Bond given for production of attached moveable 
property—Stamp duty 775 
Breach of revocable contract— 
Choice of remedy 783 


Buddhist Law—dkenation by husband of 
letetpwa property when binding on wife—Estoppel. 
The status created by a Burmese marriage does 

not give the husband a power of selling the joint 

property of himself and his wife except under cir- 
cumstances in which it can be said that he is acting 
as her agent. What those circumstances may be is 

a question of proofin each case. When the husband 

and wife live together and the former, ostensibly 

with his wife’s assent, manages the business of the 
property on behalf of both, she will doubtless be estop- 
ped from subsequently denying that he was au- 

thorized to acb on her behalf. Ma Nysin Tac v. 

Muruearea Currry, 6 Bur, L, T. 113 341 

7 Divorce — Deserlion — Ill-treat- 

ment—Pleadings—Absence of specific issue—Civil 

Procedure Oode (Act V of 1908), O, XLI, r. 24, 











Buddhist Law —contd. 


A Burmese woman sued her husband for divorce 
on the grounds of desertion and cruelty. The Town- 
ship Judge framed one issue, viz: “Is the plaintiff 
entitled to a divorce according to her plaint?” and 
granted a divorce onthe ground of desertion. The 
District Court, however, found against the plaintiff 
on the issue as to desertion but confirmed the Town- 
ship Court’s decree on the ground of ill-treatment. 
It was urged that the District Court ought to have 
dismissed the suit when it found against the plaintiff 
onthe ground of desertion as no specific issue was 
framed regarding ill-treatment: 

Held, that the action ofthe District Court was 
authorised by the provisions of Order XLI, rule 24, 
of the Civil Procedure Code and the defendant was 
not prejudiced by the absence of a specific issue, 
as the plaint had expressly pleaded ill-treatment. 

According to Buddhist Texts, even when the hus- 
band has been guilty of cruelty only once, it is open 
to the wife to insist on a divorce and she is entitled 
to get it subject to the penalty that assets and lia- 
bilities of the couple are to be divided equally be- 


tween them, Mauna Po Hane. Ma Ta Log, 6 Bur. 
© 674 


L. T. 134 


— — — Inheritance —GQrand child of 
deceased (son of ihe eldest daughter) claiming as 
against a son of deceasel—Kinwun Mingyi's Digest, 
s, 163. 

A Burman Buddhist couple died leaving two heirs, 
a son, and a grandson, (the son of their eldest, child, 
a daughter). The son, atthe time of his father’s 
death, was competent to assume the position of an 
“orasa” heir. 

The grand child claimed an equal share with the 
sonin the property of the couple, on the ground that 
he was the son of the “eldest daughter,” «relying on 
the texts collected in section 1630f the Kinwun 
Mingy’s Digest): 

Held, that these texts were nob intended to be 
applied where there is or has been an “orasa” gon. 
Po Zan v, Mauna NYO, L. B.R. 27;6 Bur, L. T. 
105 327 





——- Inheritance-—One of the parents 
inheriting property during marriage —Lije-interest. 
During the marriage Ma Shwe Gon inherited cer- 

tain property. She died leaving Maung Lu Gale, the 

husband with three children by herself and one by 
aformer wife. Maung Lu Gale after her death mort- 
gaged the property andthe mortgagee filed a suit 
on the said mortgage against the estate of Maung 

Lu Gale. The children by Ma Shwe Gon contested 

the suit: 

Held, that the property inherited by Ma Shwe Gon 
became her separate property. On her death Maung 
Lu Gale acquired merely a life-interest in it" with 
power to sell itin case of necessity. Any of ib 
not sold under such necessity passed to Ma Shwe 
Gon’s children: : 

Held, also, that necessity was even disproved by 
the fact that nearly half the sum taken was lent ont 
to a third party. Mas. Paxpsorr v. Maune Po Tua, 
6 Bor, DL. T. 119 346 


next-of-kin, 5 
A. was the daughter of B. and O. who were divorced 
and started new houses. A. lived with the mother 








Inheritance—Step-daughter and 
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Buddhist Law—coneld. 


and was held not to have resumed filial relations 
with her father who predeceased his wife, D., whom 
he had married after the divorce. There was no 
child by the second marriage and A. claimed the 
estate after Ds death excluding the nephews and 
nieces of the deceased who were the appellants: 

Held, that A. having failed to resume filial rela- 
tions on B.'s death, D. was B.’s heir and inherited his 
property to tho final exclusion of A. and that on D.’s 
death her estate devolved on her heirs, the appellants. 


Mauna NYEIN v, Ma Sein, 6 Bur. L. T. 117; 7 L. B. 
354 


R. 31 











Payin property—Husband’s share 
in—Leed executed by husband for illiterate wife of 
unsound mind—Burden of proof. 

As regards the payin property of the second mar- 
riage of a woman, the most her second husband could 
be entitled to on her death would be one-fourth of 
it. 

Where a wife purported to have been a party to 
certain deeds mortgaging her payin property, but there 
was evidence that she was illiterate and the deeds were 
written and what purported to be her mark was affix- 
ed by her husband himself, and admiltedly she died 
insane and was of unsound mind for some time before 
her death; and the husband during her insanity took 
another wife and surrendered all claim to her pro- 
perty: 

Held, that it was for the plaintiff to prove that 
the husband had any right, title or interest in the 


property. , Ma Gun v. KARUPPA UHETTY, 6 Bur. L. T. 
91 288 


Bullock carts, forcible seizure of, by Tahsil 
peons, how far valid—Private defence, right of, 
when exerciseable 23 


Burden of proof—Deed executed by hus- 
band for illiterate wife of unsound mind 88 


29 


———-—-—Redemption suit—Plea of 


————_ — Redemption suit 





benamt 
— — Suit for possession —Defence 
that defendant is plaintiff's tenant— Defendant to 
prove tenancy. ngi 
Where the plaintiff claims the land in suit as be- 
longing to him; and the defendant does not deny the 
plaintiff's title but says that he has a subordinate 
interest under the plaintiff and an interest in deroga- 
* tion of the plaintiff’s right to possession, it is on the 
defendant to prove his subordinate interest which is 
said to derogate from that title. Dina Natu Das v. 
GANESH Caanpra SAHA 155 








Burma Gambling Act (I of 1B?) iia 


——— s. 10 237 


Burma Municipai Act (IH of 1898), 
ss. 142 (d), 180, 202, By-laws 19, 
20 frimed thereunder —Ultra vires —Punishment for 
breach oj by-law No. 19—Notice must require altera- 
tions that are reasonable and possible. < 
Clause (c) of by-law 19 framed by tho Rangoon 

Municipality requiring the owners of lodging houses 

“to make such alterations in the construction and 

in the sanitary appliances and water supply of the 

building as may „seem necessary for keoping the 
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Burma Municipal Act—coneld. 


building in a wholesome condition” is not ultra 
vires, ag the framing of such a clause is authorized 
by sub-clause (iii) of section 142 (d), which men- 
tions one of the objects of such by-laws to be to 
promote cleanliness and ventilation in lodging 
houses, and rules for promoting ventilation must by 
their nature provide for the necessary structural 
alterations when the purposes of the by-law cannot 
be attained without them. 

A notice to be valid must be reasonable and 
possible to comply with. It is not reasonable to 
require a house owner to remove the latrines toa 
site outside and quite separate from the main 
building when no such site is available, nor to 
require him to close the latrines without the provi- 
sion of any others. PARTIAL MAISTRY v. ENPEROR, 6 
Bur. L. T. 188; 14 Or. L. J. 484 


———— sS. I80 740 


—— _-——— S. 202, bye-Law 
19, 20 framed thereunder 740 


Burma Vaccination Act (I of 1909), 
SS. 4, 7—Vaccination of children under siw months 
—Applicability of section 7. 

Section 4 of the Burma Act I of 1909 applies only 
if the child to be vaccinated is under six months and 
has been exposed to certain possibilities of infection, 
If it is desired to make use of the section, the second 
paragraph must be complied with and no summary 
procedure is possible. 

Section 7 of the Act refers to inmates of lodging 
houses and persons living undor other special condi. 
tions. Exprsor v. NGA Po Kan, U. B. R. (1913) 162; 
14 Cr. L. J. 420 404 


Calcutta Municipal Act (IH B. C. of 
1899), ss. 3 sub~s. (30), 408, 575, 
622, subs. (3), Owner— Lessee—~ 
Occupier—-Progerty leased in actual occupation of 
lessee’s tenants—Proceeding by owner for facilities to 
effect improvement—Obstruction by lessee—Owner's 
liability, if discharged. 

The petitioner was sentenced under section 575 
read with section 408 of the Calcutta Municipal Act, 
for repeated failure to comply witha notice served 
upon him requiring him to make improvements 
upon certain property which he owns in Caleutta, 

The petitioner had, before the service of the 
notice, leased the property which was, consequently, 
in the possession of the lessee and his tenants, The 
petitioner had instituted a proceeding against the 
lessee under section 622 of the Act and had obtained 
an order from the Chief Judge of the Calcutta 
Small Cause Court requiring the lessee to give 
him reasonable facilities to carry out the improve. 
ments required of him, .but his contractors had 
been obstructed. by the tenants of the lessee; 

Held, thatthe word “occupier” in section 622 of 
the Act did not mean only the person in actual OCs 
cupation; that the Jessee was an occupier within the 
definition of the word in sub-section (80) of section 3 
of the Act, that the case under section 622 wag 
consequently, rightly brought against the lessee and 
that so long as the lessee refused to provide reson- 
able facilities, the petitioner was discharged from 
liability under section 622, sub-section (3). Beyopy 
Lat Guosa v, Corporation or Cancurta, 14 Cr. D, 
J. 490 746 
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Calcutta Municipal Act—coneld. 
— — —— maan — SS. 3 (46), 361 
99 


—— —— —— sS. 408 746 


— — — — — SS. 416, 419 (D), 
574 991 
—— —— — SS. 575, 622 (3) 
645 746 


Carriers Act (III of 1865), S. 2—C0arrier 
by sea, whether common carrier—Contract Act (IX 
of 1872), s. 151—Common carriers, duties and 
liabilities of, whether within the Contract Act—Bill 
of lading absolving Gompany from liability for loss 
of goods after landing and before delivery, whether 
operative —Goods lost by overloading boats—Negli- 
gence of servunts—Liability of Company—Seaworthi- 
ness, presumption of, in case of lighters and boats 
employed to land goods. 


The carriers by sea for hire are “common carriers,” 
although the Carriers Act of 1865 does not apply to 
them, because the term “common carrier,” as defined 
in that Act, does not extend to carriers by sea. 

The duties and liabilities of a common carrier are 
governed in India by the principles of the English 
Common Law on that subject, except where they have 
been departed from in the case of some classes of 
common carriers by the Carriers Act of 1865 or by 
the Railways Acts of 1878 and 1890, and notwithstand- 
ing some general expressions in the chapter on bail- 
ments, a common carrier’s responsibility is not within 
the Indian Contract Act of 1872. 

The Bill of lading of a Company contained the 
following two clauses:— 

1. “Accidents, loss or damages from any act, neglect 
or default whatsoever of the pilot........0r other servants 
of the Company eacepted, and the Cumpany is to be at 
liberty to tranship the goods either on shore or float 
and re-ship or forward the same at the Company’s cx- 
ponse but at shipper’s or consignee’s risk.” 

2. “In all cases and under all circumstances, the 
liability of the company shall absolutely cease 
when the goods are free of the ship’s tackle and there- 
upon the goods shall be at the risk for all purposes 
and in every respect of the shipper or consignee.” 

Some goods were lost by the sinking of the boats 
in which they were putafter being taken out of the 
ship; the cause of the sinking was that the boats were 
overloaded: ; 

Held, that the said clauses absolutely absolved the 
Company from liability for loss occasioned by the 
negligence of their servants before delivery and after 
landing. 

There is no implied warranty of seaworvhiness for 
lighters and boats etc, employed to land goods. 


Kariapan KUMBBR v. B. 1. S. N. Co, Lo., (1918) M.’ 
546 


W. N. 558; 14 M. L. J. 137 


Caste Disabilities Removal Act (XXI 
of 1850) 335 


Cause of action—Title of defendant— Infringe- 
ment of plaintiff's right by one act-—Land in suit 
purchased by defendants at different times—Subse- 
qhent purchase by plaintiff—Dismissal of suit for 
rent by plainiif—One suit for recovery of possession 
against all defendants—Misjoinder of causes of 
action, 
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Cause of action-—concld. 


The cause of action of a plaintiff using in eject. 
ment cannot be affected by the title under which the 
defendants profess to hold possession, for it is of no 
importance to the plaintiff what the defendants’ title 
may or may not be. If his right has been infringed 
by one act or transaction, that infringement gives 
him a cause of action against all persons interested 
in the infringement. 

Of the land in suit, a part was purchased by some 
of the defendants in execution of a mortgage decree, 
a part was purchased by the same defendants in exe- 
cution of a decree under section 90 of the Transfer 
of Property Act anda part was purchased by the 
other defendants in execution of the same decree 
under section 90 of the Acb. Some time after these 
purchases the plaintiff purchased the property in 
execution of his own decree. He brought a suiti 
for rent against two persons, which was dismissed 
on the ground that some of the land included in 
the plaintiff's purchase was the property of some 
of the defendants in the present suit: 

Held, that the suit is not bad for misjoinder of 
causes of action. KALINATH Bose v. AYESHA Bist 

347 


Central Provinces Land Revenue 
Act (XVII of 1881), ss. 65A subs. 
(4) cl. (d); SS. 70, 77 (D), (C), (d); 5. 
152 cl. (a), cl. (12) Suds. (1) —Specific 
Relief Act iI of 1877), 8. 42, proviso—Sutt jor cor- 
rection of entry in khewat as to status of plaintiff — 
Mainiainability—Secretary of State not made party 
—Parties. 

A suit for declaration that an entry in a khewat of 
the Dewar Settlement is incorrect, is instituted on 
the ground that although the property in dispute is 
held by the plaintiffs as maintenance grant and they 
are not liable to pay any rent in respect thereof to 
the zemindar, yet they have been recorded as ticca- 
dars liable to pay rent at a sum assessed by tho Settle- 
ment Authorities: p 

Beld, that the suit although within the scope o 
section 83 of the Central Provinces Land Revenue 
Act, yet is not barred by the provisos to that soc- 
tion; that although the Record of Rights was signed by 
plaintiffs, the suit is not one instituted with a view to 
modify or set aside any entry relating to the matters 
mentioned in section 70 or 77 clauses (b;, (c) or A) 
that the suit is not barred by section 65A sub-section 
(4) clause (d), the question which arises between the 
parties being as to the true status of the plaintiffs; 
that the suit is not open to objection under section 42 
of the Specific Relief Act, as it was not necessary for 
the plaintiffs to seek for any consequential relief; that 
the plaintiffs were not bound to give any notice of 
the suit to the Secretary of State; and as the Seore- 
tary of State did not intervene to be joined as a party 
defendant the suit is not bad under the Ist proviso 
to section 83. BAKTAWAR SINGH v. BHUBANO SINGH, 
17 0. L. J. 468 322 








—_—— S. 65A, Subss. (4) 
(D), proviso ISt -Rule of primogeniture, benes 
fit of—Joint with thekadar—Meaning of “joint, 

Ina case where property is jointly held by the 
members of a family, in order to prove separation 
within the meaning of the proviso L of clause (b) 
of sub-section (4) of section 65A of the Ventral 
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Central Provinces Land Revenue 
Act—coneld. 


Provinces Land Revenue Act, 1881, it is not sufficient 
to show that there has been separation in mess only; 
there must be proof of separation in estate as well, 
for in the application of the proviso to Hindus, the 
terms “joint” and “separate” must be taken in the 
sense in which they are used in Hindu Law. 

Therefore, to determine in the case of a Hindu, 

- whether an heir is separate from the original thekadar 
it must be ascertained whether there has been com- 
plete separation, that is, separation in mess, worship 
and estate. 

Where itis found that several years before the 
death of the father of the plaintiff, he separated in 
mess, and that his father placed at his disposal some 
lands for his maintenance: 

Held, that, that was not such separation as brought 
the case within the first proviso to clause (b) of sub- 
section (4) of section 65A of the Act, because separa- 
tion in estate and from joint family did not follow as 
a necessary consequence from thereceipt of a main- 
tenance grant by one of the members of a joint 
Hindu family. SUKDEV Biswar v. Baria Biswat 28 


— S., 69—How land becomes 











sir and when. 

Ne land, not falling under the provisions of section 
69 (1) of the Land Revenue Act, can become sir land 
until it is finally recorded as such by .the Settlement 
Officer. On the Settlement Officer passing final 
orders, the land becomes str and the date of its so 
becoming sir is the date of the Settlement Officer’s 
order. SADRU v, Musammat Kariya, 9 N. L. R. 99 


554 
— SS. 70, 77 (b), (C), 
(d), 152 subss. (a); (0), cl. 12 322 


Central Provinces Tenancy Act 
(XI of 1898), ss. 35 (1), 36, 45 (1)~— 
Absolute occupancy tenure~ Surrender by Hindu 
widow in possession—Reversioners, whether bound 
by such surrender — Object of s. 36. 

A reversioner cannot question a Hindu widow’s 
surrender of an absolute occupancy tenure. 

The principal object of section 36 of Central 
Provinces Tenancy Act, limited as it is to occupancy 
holdings, must have been to defeat au ex-proprietary 
tenant of sir who endeavours to circumvent section 45 

















(1) giving him occupancy rights. DAJIBA v. Raguu- 
navy, 9 N. L. R. 126 920 
—- —— ss. 36, 45 (1) 920 
ma ama aan -— S. 11 7—Nazarana—Suit 





for rent—Smali Cause Court. 


Under the Central Provinces Tenancy Act, 1898, i 


the nazarana paid or agreed to be paid as price for 
the grant of a lease is rent; hence a shit by a landlord 


against the tenant for realisation of such nazarana is- 


not cognisable by a Small Cause Court. 
GABHRU PRASAD, 9 N. L. R. 94 - 


Cess. 
Charge—-Mortgage by guardian of minor 275 


Charter contract—Charter-party — Twelve 
Charter-parties for twelve voyages—Laying and 
cancelling dates left blank in all but the first Char- 
ter-party—Charter contract, whether complete— 


NAMDAS v. 


261 


See BENGAL OESS Act. 
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Charter contract—concld. 


Mortgagee of chartered vessel -— Anterior and 
posterior mortgagees, positions of— How far an- 
terior and posterior contracts binding on mortgagee 
—Estoppel—Notice—Bona fide purchaser for value 
and without notice from mortgagee with notice, 
position of 8 


Chaukidari chakran land, resumption 
of—Resumed chaukidarit chakran land, whether 
estate — Village 250 

— Village Chaukidari Act (VI B. 
C. of 1870), ss. 50,58, 59, 60, 61—Commissioner’s 
order, whether final—Order, whether may be reviewed 
by second Commissioner. 

An order under section 61 of the Village Chauki. 
dari Act, 1870, made by a Commissioner appointed 
under section 58, is finaland conclusive and cannot 
be reviewed by a second Commissioner subsequently 
appointed. The proceedings of the second Com. 
missioner would be ultra vires and contrary to law. 
SARADINDRA NARAIN Roy v. Benone Benary Marnto 








644. 
Chaukidar’s Registers -Evidence 462 
Chaukidar, whether Police officer 750 
Cheating. See Penat Cons, s. 417. 


Chota Nagpur Encumbered Es 
tates Act (VI of 1876), ss. 2, 12 


439 
Chota Nagpur Tenancy Act (VI of 

1908 B. C.), S. 27 420 
= - SS. 59, 79—Lease of 

permanent tenure —Stipulation of cancellation of lease 

for non-payment of rent, whether valid —Piactice = 

Second appeal -Lease not printed in paper-book — 

Understanding that there was such stipulation. 

A stipulation in a lease creating a permanens ten- 
ure to the effect that the lease shall be cancelled in 
the case of non-payment of rent, is a valid stipulation 
under the provisions of the Chota Nagpur Tenancy 
Act of 1908. Sections 59 and 79 of the Act do not 
apply to the case of a permanent tenure. 

Where in both the Courts below, the parties pro- 
ceeded upon the understanding that there was such a 
stipulation in the lease, the High Court can go into 
the question evenif the lease is not printed in the 
paper-book. NAYAN SINGH v. AJIT Lat, 17 C. W. N. 











1068 29: 
————— — S. 87 (1), (2) 5I 
——— SS. 139 (3) 51 
— —- — — ss. 215 (I i 
(2), 217, 224 (2) a G38 
~——~—-—— S. 224 (2) SI 
— — ea eee s. 270 420 


Circumstantial evidence—Conviction— 

Process of elimination, 

A conviction based upon circumstantial evidence, 
in the absence of direct evidence, is good. When 
two persons are suspected of having committed an 
offence and when attendant circumstances “show 
that the offence could not have been committed by 
one, the Court may infer thatthe other must have 
been concerned in its commission. VAITHINATHA 
Pintar, In re, (1912) M. W. N. 826; 14 Or, L. J. 465 


721 


1024 


AJ 
Civil Procedure Code (Act XIV of 
1882), S. 13 —Resjudicata Suitjor declaration 
that plaintif not tenant of principal defendant but 
ofproforma defendant—Decision in prerious rent 
suit that present plaintiff was tenant of present 
| principal defendant. 


Ina previous suitfor rent, it was held that the 
present plaintiff wasa tenani under the present de- 
fendant No. !,andadecree forrent was made in 
that suit against the present plaintiff in favour of 
the present defendant No, 1. In the present suit, the 
plaintiff prays for a declaration that he is not a 
tenant of the defendant No. 1 but of the defendant 
No. 2 and for refund of the money realised by 
defendant No. lin execntion of the rent decree, 
The plaintiff has described the defendant No. 1 
as the principal defendant and the defendant No. 2 
as the pro forma defendant against whom no relief 
was sought: 

Held, that the suit was barred by the doctrine of 
res judicata, SREENATH Dorr v. KASER SHEIKH 344 


ss. 13, 283 — Res 
jadioata— Declaratory suit by claimant against 
decree-holder and judgment-debtor—Dismissal of suit 
— Attached property purchased by stranger at auc- 
tion—Swit by purchaser for possession—Decree of 
declaratory suit, whether basis of auction-purchaser’s 
title—Decree whether relevant and admissible in 
suit by auction-purchaser. 


A. executed a kobala in respect of the land in suit 
in favour of her daughter, B. The land was then 
attached in execution of a decree obtained against 
Bs sons. A claim was advanced by B. but it was 
rejected. B. then brought a suit under section 2838 
of the Civil Procedure Code of 1882 making as parties 
the decree-holder and her sons the judgment-debtors. 
The suit failed. 

The property was then sold at auction and D. pur- 
chased it at the salé. As D. could not take possession, 
he brought this suit to recover possession: 

Held, (1). that a party could not setup a title at 
variance with what had been determined in a pre- 
vious litigation although his opponent in the suit 
before the Court had not been a party to the previ- 
ous litigation: 

(2) that although there was nota res judicata as 
between the parties to this litigation, yet as between 
the parties to the previous litigation the decree in the 
previous litigation was binding; 

(3) that the decree affirmed the right of 8.’s sons 
and as D, purchased in executionof that decree against 
them, his title to the property was sufficient to entitle 
him to a decree. Pear: MOHAN SHAHA v. DURLAVI 
Dassya 815 


























Laman ——— — S, 232B 569 
———— —— S. 269, rules framed 

under 775 
—— —————— S. 276 241 
-———— —— S. 283 815 
—— — a S 33! 253 
an 5 316 
—— -—- — S. 374 205 

— —— S. 396 —Division of pro~ 








perties made by Commissioner and approved by order 
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of Court, whether binding on parties even though no 

Jresh decree passed. 

Where a Commissioner, appointed by a Court to 
make a partition of certain properties between the 
several parties toa decree, directing equal division 
thereof, made an allotment and it was approved by 
an order of Court: 

Held, that the order was binding on the parties and 
each of them became entitled to the allotments 
which were made by the Court, even though a fresh 
decree was not passed in accordance with the Com. 
missioner’s report, as required by section 896 of the 
Civil Procedure Code of 1882. 

Mero repudiation of the allotment by any of the 
parties would not be sufficient to extinguish the rights 
created by the Court’s order. If the parties entered 
into a new final arrangement in substitution of the 
previous allotment made by the Court such arrange. 
ment would be enforceable in law. 

In the case of mere contracts, specially where the 
rights and obligations of both parties are in futuro, a 
repudiation of the contract by one party assented to 
by the other might be sufficient to put an end to the 
contract. But this principle is not applicable to 
rights of property. VADLAMANETI Srinivasa DIKSHA- 


. TULU V. VADLAMANETI VENKATRAMIAH Panton, 14 M. 
908 


L. T. 157 . 
—— — ama — S. 523 817 
————— — S. 586 536 








SS. 629, 630—Review 
—Appeal against final decree—Propriety of order 
granting review to be challenged, on what grounds— 
Granting of review—Whether whole case open for 
decision. 

In an appeal against the final deoree, the propriety 
of the order whereby a review was granted by 
the Court, can be challenged only on the grounds 
specified in section 629 of the Oivil Procedure Code 
of 1852. 

Where an application for review of judgment hag 
been granted, the Court atthe hearing is not res- 
tricted to the particular ground on which the review 
was granted, but may re-hear the whole case. SADAR- 
Unp-Din v, EKRAM-UD-DIN 670 


S. 630 670 


Civil Procedure Code (Act V of 
1908), s. 2 497 














Se ~ mm S. 2, 0. IX, rr. 8, 9 
—Decree—Making of decree, whether alters nature of 
order—Appeal—Suit wader seclion 106, Bengal 

- Tenancy Act—Bengal Tenancy Act (VIII of 1885), 
ss. 106, 107—Dismissal for default—Order of 
dismissal for default, whether decree and appealable. 


The fact thata decree was drawn up in a case, 
cannot alter the nature of the order, which must 
depend upon the circumstances , under which it 
was made. 

Under section 2 of the Civil Procedure Code of 
1908, an order of dismissal for defaultis not open to 
a decree and is, therefore, not open to appeal 

The term “decision” in section 107 of the Bengal 
Tenancy Act implies an adjudication on the merits 
and does nos include an order of dismissal of the 
guit for default, 
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A suit under section 106 of thé Bengal Tenancy 
Aot was dismissed for default, bat the Court, in 
the absence of the plaintiff, received the evidence 
of the defendants and expressed an opinion on the 
merits of the case, but it ultimately madean order 
of dismissal under Order IX, rule 8, of the Code of 
1908 The plaintiff did not apply under Order IX, 
rule 9, for restoration of the suit, but preferred an 
appeal to the Special Judge who dismissed the appeal 
as incompetent: 

Held, that the order of dismissal was not a decree 
and, consequently, not open to appeal and that the 
order of the Special Judge was correct. PARBATI v. 
Toots, 18 ©. L. J. 128 


-o ees Sonne SS. 2 (2), 47, 96, 
104; O. XXII, r. 5; O. XLI —Decree— 
“Parties” — Matters in controversy —Legtl representa- 
tives of a deceased party, order for substitution — 
Appeal, . 


The word “parties” in section 2 (2), Civil Proce- 
dure Code, is used in the same sense in which the 
expression “parties to the suit” is used in section 47 
of the Code and includes only those persons who are 
joined on either side as plaintiffs and defendants, 
“The matters in controversy in the suit” are those 
matters which from the pleadinga appear to be in 
dispute between the parties ranged on one side as 
plaintiffs and on the other as defendants, not matters 
which form the subject of any dispute between a 
person, who is already a plaintiff in the case and 
other persons who are seeking to be made plaintiffs 
in place of another plaintiff who is deceased. 

Therefore, where one of the two plaintiffs dies, 
the dispute between the surviving plaintiff and a third 
person, each of whom claims to be the legal repro- 
sentative of the deceased plaintiff, is nota “matter 
in controversy in the suit” within the meaning of 
section 2 (2), Civil Procedure Code, and, consequently, 
an order substituting one of themin place of the 
deceased plaintiff is not appealable either under 
section 104 or Order XLIII of Civil Procedure Code. 
Bary MOHAN SINGH v, RAM MILAN SINGH 898 


—— ~~ — SS. 2, 47 —Bvecution 
proceedings —Stay of proceedings under order of 
Appellate Court—Security—Order—~ Decree, meaning 
of-—Appeal, 





An order to be a decree must conclusively deter- 
mine the rights of parties, 

The High Oourt directed that certain execntion 
proceedings pending before a lower Court should be 
stayed on condition that security should be given to 
the satisfaction of the Court below. That security 
was given and execution stayed: 

Held, that the order of the lower Court accepting 
the security staying the proceedings, was not an 
order determining any rights of the parties and, 
therefore, was not a decree and was not appealable. 
SARASWATI BARMONYA v, Morr BARMONYA, 17 O. W. N. 


1240 72 
— ——"—=—— S. G—Suit to have elec- 

tion to Legislative Council declared void 676 
~~ — — — S, LI —Judgment deliver. 
ed by Court not competent to deliver it—Res judi- 


cata 530 
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——-— S. I 1—Mortgage — Right 
of redemption, extinguishment of—Res judicata 
between co-defendants. 

F., one of the three mortgagors, brought a suit for 
redemption in 1904. He made the other mortgagors 
pro forma defendants to the suit and obtained a 
decree for redemption on the condition that he should 
pay the mortgage-money within six months, and in 
case of default he should be absolutely debarred to 
redeem the property. F. failed to make the requisite 
deposit within time and the decree debarring him to 
redeem was made absolute. In 1910, the other mort- 
gagors brought another suitfor redemption and made 
F. a pro forma defendant: 

Held, that the second suit was barred by res judi+ 
cata, Naras v. Kuacnera, 11 A. L. J. 844 372 


S. II—Res judicata~ 
Previous rent suit—TLenant setting up lakhraj title — 
No ewpress issue on point framed—LHvidence taken 
and question decided adversely to tenant—Suit by 
tenant for declaration of lakhyraj title, if barred by 
res judicata. 

The present defendants previously brought a suit 
for rent against the present plaintiff who sebup a 
lakhraj title to the land in himself and contended that 
the relationship of landlord and teuant did not exist 
between the defendants and himself. No formal issue 
as to the plaintiff’s title was expressly framed in that 
suit, but evidence was taken and the question was 
decided adversely to the plaintiff who now brought 
this suit for a declaration of his lakhraj title: 

Held, that as the issue raisedin the present suit 
was substantially the same as that raised and decided 
against the plaintiff iz the previous suit, the present 
suit was barred by res judicata. 

Questions of resjudicata are questions of substance 
andnot of form; where the question of title is raised 
in arent suit and decided on the merits inter partes 
in a Court competent to determine the subsequent 
suit in which the same issue arises, the decision 
would create an estoppel. Srinath MANDAL v. 
CHHABI Lan MITRA 700 


— — Sa II — Res judicata— 
Revenue gudgment—Relevancy. 


























A revenue judgment inter partes is relevant in a 
civil snit but not res judicata, MADDU Man v. Bacau 


83 
——— S: II, Exp. IV—Res 
judicata—Suit against adopted son of donee as re. 
versionary heirs of donee—Subsequent swit aa col. 
laterals of donor. 


Que A. gifted the land in dispute to his daughter’s 
sons, B. & CG., who died childless. C., the last of the 
donees, left a widow D.. E. alleging himself to be tho 
adopted son of C. was in possession of the land. 

Plaintiffs at first brought a suit against D. and F. 
for a declaration thatas reversionary heirs they 
would be entitled to the land after the death of D. 
The suit was dismissed. 

Subsequently, plaintiffs brought a suit for posses. 
sion of the land as reversionary heirs, alleging that, 
D, had abandoned her life-interest in their f2your. 
In the former suit plaintiffs alleged themselves to he 
the collaterals of C., while in the latter suit thoy . 
alleged themselves to be the collaterals of A: 





— 
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Held, (1) that the second suit was barred by the 
principle of res judicaia, because 


(a) the point for decision in both the suits was | 


the sama, viz, whether the land reverted to 
plaintiffs on the death of C.; 

(b) it was open to the plaintiffs in the first suit to 
make their alleged relationship to A. a 
ground of attack but they could not subse- 
quently on this ground question the decision 
in the previous suit. Kessar SINGH V. ASA 
SINGH, 86 P. R., 1913 


——-—— — SS. 





11 
judgments—‘On merits’ — Ex parte 
judicata, 

‘A suit was brought by one B. in England against A. 
residing in Burma. 

A writ of summons from the King's Bench Division, 
England, was properly served on A. and his Solicitors 
filed a defence. The Court granted leave to defend 
on A.’s paying into Court £59-16-11 within 6 weeks. 
A, failed to do so and judgment was entered for B. Sub- 
sequently, a suit was brought on the judgment in India 
where A. contended that the English judgment 

: was not given onthe merits within the meaning of 

section 13 of the Civil Procedure Code, that it was 
neither conclusive nor res judicata and that a suit 
based on it must fail: 

Held, that, as A. was summoned, entered an appear- 
ance and had an opportunity of defending the action 
and ashe neither applied for extension of time for 
giving his defencenor re-opening the case, the judg- 
ment must be held to have been given on the merits 
of the case. 

A defendant cannot avoid the application of the 
principle of res judicata by saying that he did not 
appear atthe trial of the suit, and a plaintiff who 
has got an ew parte decree on proof of his title, or 
on failure of the defendant to prove a defence, the 
onus of proving which was on him, cannot be deprived 
of the full benefit of the decree which he has obtained 
by the fact that the defendant did not appear in Court 
to protect his own interest. O. Burn v, D, T. KEYMER 


13- Foreign 
order—-Res 


971 
Seen inn a Il, 0. Il, rr. 2 
and 3—Res judicata—Suwit for declaration — 

Second suit for possession whether barred or not. 

In a declaratory suit there is no interference with 
possession and it is not necessary to allege the 
same. Ina suit for possession, title and deprivation 
of possession have both to be alleged. The causes of 
action in the two suits are different. 

To determine whether a subsequent suit is barred 
and the canse of action is the same as in a 
previous suit, one has to look to the plaint 
and the facts relied npon to constitute the cause 
of action in the first suit and if on those facts 
it would be open to ask for the relief prayed for in 
the second suit, the latter would be barred. Jt is 
only when the cause of action is the same that Order 
II, rules 2 and 3, bar such snit, SILIMAN Sane v. 
BONTALA Haman Sauip, (1913) M. W. N, 554; 25 M. 
L. J, 125 418 


- T S. 13 — Foreign 
ment on merits—Hx parte order 


ss. 13, 44, 47, O. 
XXI, r, 7—Ewecution of decrce--Executiny Court, 




















judg- 
971 
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whether competent to question jurisdiction of Court by 

which decree was pasted — Word “may” in section 44, 

meaning of -Enabling words —Discretion Decree of 

Native State transferred to British Indian Court for 

enecution — Wher. execution may be refused —Language 

and object of section 44—Applicability of section 47 and 

Order XXI, rule 7, to foreign decrees—Foreign decree 

executable in British India— Whether suit lies upon 

such a judgment in British India-~-Native States, posi- 
tion of, considered. 

Per Sadasiva Aiyar, J. (whose opinion prevailed !:— 

A British Indian Court executing the decree of 
another British Indian Court cannot go into the 
question of the jurisdiction of the Court which passed 
it. 

Where, by a notification of the Governor-General 
in Council, under section 44 of the Code of Civil Pro- 
cadure, the decree of the Courts of particular 
Native States are made executable in British India, 
asif they had been passed by the Courts in British 
India itself, a separate suit cannot be brought 
in British India upon the judgment of the Court of 
sucha Native State; and when a decree passed by 
the Court of such a privileged state is sent to a 
Court in British India for execution, the latter Court 
can neither go into the question of the jurisdiction of 
the Court which passed the decree, nor can it refuse 
to execute the decree on any grounds other than those 
jor which it can refuse to execute the decree ofa Court 
in British India itself transferred to it for execution. 

Enabling words are always compulsory where 
they are words to effectuate a legal right. The word 
“may” is somtimesused to give a discretion to Courts, 
but itis sometimes used merely to show that the 
Courtsare given the jurisdiction to exercise a power 
and not to give them a discretion to decline to exer- 
cise the jurisdiction granted to them. 

Where a Court is empowered to doan act for 
the benefit of a partyon application, itis bound to- 
act on such application, unless it is expressly stated 
in the enactment that for some particular reasons or 
under particular circumstances tho Court may refuse‘ 
to exercise its jurisdiction and power. 

The word “may” insection 44, ivil Procedure 
Code, has the sume force as the word “shall” 

The position of Native states considered and 
defined. 

Per Sundara Atyar, J.-~ 

Order KAT, rule 7, Civil Procedure Code, is appli- 
cable only where a decree is transferred by on British 
Court to another for execution and does not 
apply to a foreign decree transmitted to a British’ 
Court for execution. - 

Section 47, Civil Procedure Code, is not in terms 
applicable to a decree of a foreign Court. 

The language of section 44, Civil Procedure Code, 
ig permissive inform; it does not compel a British 
Court to grant execution of the decree of a Native 
State; nor does it empower the Governor-General in 
Council to direct that such a decree shall in all cases 
pe executed by British Courts. 

In short, it does notlay down any rule for the 
guidance of the Court to decide in what cases the 
decree ofa Native Court should be allowed to be 
executed in a British Court. 

The object of the section was merely to providea 
more expoditivus mothedof enforcing the judgment of 
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a Native State and not to enhance its: value or obli. 
gatory force. 

The word “may” in the section should not be read 
as meaning “shall”, inasmuch as in reality it always 
imports only permission and confers only a discre- 
tionary power on the Court to exercise the jurisdic. 
tion conferred on it, 

On general principles, the validity of a decree may 
be impeached in execution prozsedings where the 
decreas was passed without jurisdiction or gavea 
direction expressly forbidden by the Legislature on 
grounds of public policy. 

Therefore, when aa application is made for the 
execution of a decree ofa Native State open to one or 
the other of the objections mentioned in section 13, 
Civil Procedure Code, itis not open to the Court to 
grant execution if a valid objection to the decree is 
made out, VEBRARAGHAVA AIYARU, MUGA Sait, (1913) 
M. W, N. 605; 14 M. L. T. 96 704 


S. 20 (C)— Place of suit— 
Performance of contract-—Place of payment where no 
place is fixed for performance at time of entering into 
contract— English Law—Contract Act (IX of 1872), 
s. 49. 

Where a place of payment is not specified either ex- 
pressly or by implication, the general rule of English 
Law is that the debtor must seek his ereditor, 7. e., he 
must pay the debt at the place where the creditor ig 
living. Section 49 of the Contract Actis in accord- 
ance with this rule and leaves it to the creditor to 








appoint a reasonable place for payment. Yar 
MAHOMED KHAN v. ANIR-UD-DIN, 6 Bur L.T. 143 

683 
ee et et eee anes et GS, DY 370 











SS. 22, 24—Transfer of 
suit, application for—Suit triable in Courts subordi- 
nate to different High Courts —High Court, power of, 
to transfer suit. 


A High Court, which thinks that a suit pending 
before w Court subordinate to it but capable of being 
also instituted in a Court subordinate fo another 
High Court, should for. justice or convenience sake be 
proceeded with in the latter Court, can simply deter- 
mine and declare this fact and direct the plaint to be 
returned for presentation to the proper Court, but 
cannot transfer the suit for trial to such Court. 


RABBAN BIBI Vv. SOHADRA BIBI 758 
—_ eo S, 24 758 
ee me ee Sa 25 39 





= —————- S. 44, object and con. 
struction of 704 
a eS, AT 191,538 
— m  —— —— — Sa 47 applies to foreign 
decree : 704 
— eS, 47 898 











S.47— Execution of decree 
—Judgment-debtor claiming property as shebait jor 
idol who was not party to suit—Appeal -When shebait 
party both in personal and representative capacity— 
Ewecution interrupted by suit for declaration— 

‘Declaration decree fatal to former and subsequent 

+ execution, 
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When a judgment-debtor claims property not in 
his personal capacity, but as shebdait for an idol, who 
was not a party to the suit, the case does not come 
under section 47, Civil Procedure Code, and no appeal 
lies. Bat where the judgment-debtor isa party to 
the suit both in his personal capacity and also in his 
representative capacity, the case comes under that 
section and an appeal lies. 

When an original execution is interrupted by a 
guit for a declaration that the property could not be 
sold and that declaration is decreed, the decision is 
just as fatal to the former as toa subsequent execu» 
tion. KALI Prosanna GHOSH v. GotaM RAHMAN 


. 790 

Ss ———— Ss 47, 0. XXI, rr. 2, 
95—Ezrecution of decree —Purchase by decrees 
kolder— Application of judgment-debtor to set aside 

"sale— Compromise that application should be dropped 

but delivery of possession delayed to give time to 

judgment-debtor to pay off debt—Application for 
delivery of possession, by decree-holder—Objection by 
judgment-debtor — Decision, whether appealable— 

Appeal, 

A decree-holder purchased a property at the 
execution sale, The judgment-debtor applied to have 
the sale set aside. The proceeding was compromised 
by an agreement tothe effect that the judgment. 
debtor’s application to set aside the sale should be 
dropped and the sale confirmed but the delivery of 
possession should be delayed for a certain period to 
give the judgment-debtor time to pay off the debt, 
Within that period, the decree-holder applied for 
delivery of possession under Order XXI, rule 95, of 
the Civil Procedure Code andthe judgment-debtor 
putin an objection: 

Held, that the decision of the objection came 
within section 47 of the Code, as the arrangement 
pleaded was a contract relating to the execution of the 
decree within the meaning of the section, and the 
decision, therefore, was appealable. Harr Cuaray 
Dutt v. Mon Monan NANDY 874 


—— S. 50, O. XXII, r. 6 
— Execution of decree —Execution against representa. 
tives of defendant—Death of defendant before hear. 
ong. 

A decree cannot be executed against the legal ree 
presentatives of a person against whom the decree 
purports to have been passed, but who died before 
the hearing. NARENDRA BAHADUR CHAND v. GOPAL 
Sau, 17 0. L, J. 634 506 


S. 73 919 


Sa 92, application of —~ 
Suit to enforce individual right to trust property— 
Suit for declaration that plaintif was mutwalli and 
defendant was trespasser. 

A suit for a declaration thatthe plaintiff was en- 
titled to the office of mutwalli of the trust property in 
suit and that the defendant was wrongfully in pos. 
session of it, and, consequently, for possession of the 
property, does not fall within the provisions of seotion 
92 of the Code of Civil Procedure, 1908. MUHAMMAD 
Aspuc MAJID KHAN v. AHMAD SAEED KEAN, 114A. L. 
J. 673 37 
oes —— S, 92 — Religious Endoww- 

ments Act (XX of 1863}, s. 14—Difference between 
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the two sections—Forms of relief—Suit for removal of 
trustees —Collector’s consent obtained when old Code 


was in force--Swit instituted when new Code came - 


into force—Consent, whether valid. 

Section 92 of the Civil Procedure Code and section 
14 of Act XX of 1863, so far as the forms of 
relief to which they relate are fhe same, appear to 
offer a choice to persons interested in the trust; they 
may proceed under either but are not bound to pro- 
ceed under both, for that might lead to a deadlock, if 
perchance the Collector were to consent to a suit and 
the District Judge io refuse leave. 

A Collector’s consent was given in November 1908 
to a suit for the reliefs: (1) the removal of certain 
trustees, (2) the appointment of others, and 18) the 
vesting of the property in the newly appcinted in- 
cumbents, The suit was instituted in 1909 when the 
new Code was in force. 

It was contended in respect of the prayer (1) that 
the Collector's consent was invalid, because in 1908 
there was no provision of law enabling a suit to be 
instituted for that relief with the Collector’s con- 
sent: 

Held, that the consent was valid. NELATGORU 
VENKATABRANGACHARYULU v. Nepat, 14 M. L. T, 44; 24 
M. L. J. 697 515 








S. 92 (I), cls. (a 
and (&), O. XL, r. I (2)—Jurisdiction ies 
for dismissing trustee and settling scheme— Religious 

: Endowments Act (XX of 1868), ss, 14, 18—Plaint 
not stamped—Investment of powers when plaint re- 
presented— Receiver, appointment of. 

A suit for the removal of a trustee and for settling 
a scheme is governed by the Civil Procedure Code 
and not by the Religious Endowments Act of 1863. 

The object of the new sub section to section 92 of 
the Code is to make it clear that the provisions of 
the section are mandatory and not permissive, and 
the object of the saving clause in the sub-section is 
to make it clear that the Aot of 1863, ig still in force. 
~ The fact that a plaint is unstamped does not take 
away the jurisdiction of the Court to entertain the 
suit, 

_Ifa plaintis presented when a Court has not 
jurisdiction to hear the suit but the Conrt is invest- 
ed with jurisdiction when the plaint is re-presented, 
the suit should be considered to be instituted on the 
latter date. 

Order XL, rule 1 (2), is intended to protect third 
pereons not parties tothe suit. It does not debar 
the Court from appointing a Receiver in a scheme 
suit. AJALA NATESA PANDARA SANNADHI V, RAMALINGAM 
PILLAI 











election petition 





S. 96 — Appeal against 
497 











— —— s. 96 898 
Serene s.99 39 
——--S, 104 898 








-——— ———. S. 105, Sch. II 
paras. 3, 12, 15—Limitation Act (IX of 
1908), Sch. I, Art. 158—Award ordered to be filed 
within certain time —No time fined for making award 
_-- Validity of award—Application, additional and 
time-barred, to set aside award, whether entertainable 
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— Reference, defective order of, not affecting arbitrator's 
authority or jurisdiction, whether renders award in- 
valid—UCourt’s discretion to allow amendment of 
objections to validity of award —Matertal wregularity. 

An award was filed onthe date fixed by the Court 
for filing it, but it was contended that the award was 
invalid on the gronnd that the Court had fixed no 
time for making it as required by paragraph 30, 
Schedule II, Civil Procedure Code: 

Held, that the award was nob invalid. 

Where a date is fixed by the Court for the filing of 
an award, it means that it should be made and filed in 
Court onor before that date. 

A defect inthe order of reference, except one 
affecting the arbitrator's jurisdiction or authority to 
make the award, is not fatal to its validity. 5 

An application containing an addıtional ground of 
objection to the validity of an award was filed beyond 
time in addition to the one already filed within time. 

Held, that the Court had discretion to allow the 
additional ground to be added by way of amendment 
orto enterian ifof its own motion if it thought that 
the ground wassuchas torender a reference to 
arbitration or the award based thereon absolutely 
invalid. BHaawan Din SINGH v. FAKIR SINGH 


773 
— S. 107 (D) (b 39 


S. 107, O. XXII, r.I 
— Withdrawa: of surt pending before Appellate ,Court, 
plaintif's right as to. 

Where on appeal, the pluintiff-appellant, who had 
lost his suit in the Court below, requested the Court 
to allow him to withdraw the suit unconditionally, 
and such application was opposed by the defendant. 
respondent: 

Held, that the plaintiff-appellant was vot, as a mat- 
ter of right, entitled to withdraw his suit, inasmuch as 
the effect of granting such an upplication would be to 
nullify the decree of the Oourt below, and to deprive 
the defendant of the benefit ofan adjudication al- 
ready made in his favour. GHAZANYAR HUSAIN v. 
Ram Ratan Lan 

















s. 115 588 


S. 1 15—Omisston to deal 
with appeal on merits—Fatlure to emercise jurisdic- 
tion—Chota Nagpur Tenancy Act (VI of 1908 B. 0.), 
ss. 27, 215 (1) (iv), 215 (2), 217, 224 (2), 270— 
High Courts Act, 1861, s. 15—Superintendence— 
Deputy Commisstoners in Chota Nagpur. 




















Deputy Commissioners, in the performance of their 
judicial duties under the Chota Nagpur Tenancy Act, 
are Courts subject to the appellate jurisdiction of 
the High Court wl. b can interfere with their orders 
if they exceed their jurisdiction or fail or 
refuse to exercise the jurisdiction vested in them 

by the Act. 

Where a Court omits to deal with an appeal before 
it on the merits when it ought to do so, it fails to 
exercise a jurisdiction vested in it by law. KARTIK 
Cuanpra Orna v. Gora CHanp Mauro, 17 C. L. J. 
593; 40 C. 518 420 


S. 128 (2) (b) 775 


S. 141, O. XXXIII, 
rr. 2, 3, 5, 7, 15—Practice—Procedure—Suits 

















poon 
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in forma pauperis—Schedule of applicant's property 

with its estimated value. 

Where a petition to be allowed to sue in forma 
pauperis isnot accompanied bya schedule of the 
moveable and immoveable properties of the applicant 
together with the estimated values thereof, the appli- 
cation ought tobe rejected under rule § of Order 
XXXIII, as being not framed in the manner pres- 
cribed by rule 2, 

In view of the express provisions of Orde: XXXIII, 
rule 5, section 141 cannot be held to apply in the case 
of pauper applications thongh they are a kind of 
miscellaneons proceedihgs. Kani Kosar Sen v. N. N. 
Bursonser, 6 Bur. L. T. 141 64 


Sa 144—Oourt to which 
decree transferred for execution—Competent to order 
restitution —Decree-holder taking out execution pro- 
ceedings against surety without giving’ principal 
juagment-debtor time to pay. 

The Court, to which a decree has been transferred 
for execution, has the same powers of restitution 
under section 144 of the Code of Civil Procedure as 
the Court of first instance. 

A deoree-holder is not bound to give the principal 
judgment-debtor an opportunity of paying before 
taking proceeGings against the surety. MIR ABDUL 
Hossain Kuan v. BIBI Sona Dero, 7S L.R. 19 540 


ss. 144, 151 —Resti- 
power —Discretion —Ap- 




















tution—Appeal—Inherent 
pellate Court —Revision. 


Anew parte decree for money, which was passed on 
20th June 1904, was set aside on 16th May 1906 and 
ultimately the suit was dismissed on 8th December 
1906. The decree dismissing the suit was confirmed 
by the Chief Court in October 1907. But in the 
meantime, in exeontion-of the ew parte decree which 
had been transferred to another Distriot, the pro- 
perty (mortgage-rights) of the judgment-debtor was 
sold on 28th May 1906, the sale was contirmed on 9th 
July 1906. On 30th August the decree-holders with- 
drew Rs. 2,714.12 out of thesale-proceeds, and in June 
1907 the auction-purchaser obtained possession of 
what he had purchased. 

In April 1908, the successful judgment-debtor 
sued for recovery of po.session of his mortgage rights 
and was given a decree conditional on his paying 
in Court the money which the auction-purchaser had 
paid, This was done. h 

On 7th April 190», the judgment-debtor applied 
under section 144, Civil Procedure Code, for restitution 
from the decree-holder of the money the applicant 
had been made to pay. This application was dis- 
missed on the ground that the applicant had already 
obtained his property in restitution and that the 
application for refund of money was in effecs one for 
cancellation of the condition which had been laid 
in the decree. The applicant appealed: 

Held, (1) that the order dismissing the application 
was not appealable, inasmuch as- it was not a deo- 
Te; 

(2) that, though the case was a hard one yet as the 
lower Conrt had refused to exercise its discretionary 
power under section 151, Civil Procedure Code, with 
all the facts before it, the Chief Court would not be 
justified to exercise its revisional jurisdiction. SAHAM 
PARSHAD v, RAM Cann, 273 P. L. R. 1913 2903 
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S. 151—Discretion 
203 
s. 151, O. 20, Fr. 3 

—Inherent powers —Restrictrons. 

It is, of course, impossible to define “the inherent 
power of the Court” mentioned in section 151, Code 
of Civil Procedure, but itis clear that that power 
does not include a power to set aside the deliberate 
decision of a superior Court. 

Order XX, rule 3,isa distinct prohibition agaings 
any alteration of a signed judgment ‘save as provided 
by section 152 or on review.’ Musammat Husarna v, 
Musammat SARIB Nor, 254 P. L., R. 1913; 159 P. W, 
R. 1918 3 


s. 157 775 
Sch. 1,0. I, r.9_ 


Non-joinder of pirties—Swit by one heir of a 
Muhammadan to recover her share of property— 
Other heirs whether necessary party. 

Where one of the several heirs of a deceased Mu- 
hammadan bringsa suitto recover her sharein the 
property left by the deceased, the o:her heirs are not 
necessary parties to the suit. MUHAMMAD APZAT, 
Kuan v KARIMAN Bint, 11 A L. J, 619 658 


—— O. I, rr. 9, 10 262 
0.2,r. 2— 

claimed in ejectment suit S ag 
— 0. 2,r. 2 418 


r | O. 2, Ys 2 —Point not 
raised in pleadings and groumds of appeal in the 
lower Appellate Court—Not allowed to be raised in 
further arpeal. 


—_—_—— 











es a ee 
























































Plaintiff sued his brother for possession of a half 
share of the parties’ agricultural land. It appeared 
that he had applied tothe Revenue Authorities for 
partition of his share of the said land, and as the 
defendant denied his title, he had been referred to a 
civil suit. The case was compromised. Nothing 
was said ia that suitor in the deed of compromise 
about any shamilat or abadi land Subsequently, 
plaintiff sued for partition of his share of the abadi 
land: 

Held, that the subsequent suit was not barred under 
Order II, rule 2, Civil Procedure Code, as the plaintiff 
at the time of the previous litigation had no cause of 
action for his share in the abadi deh 

When a point is not taken in the pleadings, and no 
issue is framed in respect ofit, and even in the 
grounds of appeal in the lower Appellate Couit it ig 
not urged at all, the Chief Cours will not permit it 
to be pat forward forthe first timein further ap. 
peal Kaan BAHADUR v ATI AKBAR, 255 P, L R. 
1918; 163 P. W., R. 1913 22 


——— 0. 2,r.3 418 


—— ——— 0. 2, r. 5 --Misjoinder 
oj causes of action - Widow's suit for stridhan and 
maintenance—Hindu Law—Surviving co-pirceners 
whether heirs of deceased 4 








. 
When a member of a joint Hindu family, possessing 
only joint ancestral property, dies, he leaves no 
estate, and the surviving co-parceners do not inherit 
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any estate as his heirs. They become the owners of 
his interest in the family estate as co-owners in their 
own right and merely by the legal extinction of the 
deceased’s interest by reason of his death. 

Therefore, there is no misjoinder of causes of action 
if a Hindu widow sues, in one suit, the co-parceners of 
her deceased husband to recover (1) her stridhan pro- 
perty, improperly or illegally detained by them, and, 
(2) to enforce her right of maintenance oub of the 
estate of the joint family of which during his life-time 
her husband was a member. JANKIBAI v. SHRINIVAS 
GANESH VALSANKAR, 15 Box. L. R. 684 533 


—— 0.5, r. 1—Service of 
summons— Duty of serving officer—Affidavit to con- 
tain what step he took. 

Where summons was not served personally on a 
defendant and the peon who was charged with the 
service of the sacimons, on his return gave it as 
his opinion that the defendant was either evading 
service or was away to some other place aud the 
affidavit which he filed in the Court did not show 
what action he took in the way of serving the 
summons, the service was not sufficient. The servico 
of a summons or of a notice upon a person is a very 
important step and the law very properly requires 
that the action of the peon charged with the service 
should be set out in full and be supported by his 
affidavit. Untilthis has been done the summons 
cannot be considered to have been sufficiently served. 
Bibi Ram KETI v, CHHAJJU, 11 A. Le J. 540 318 


re 0. 6, r. 1 7—Amend- 
ment of plaint—Subject to certain limitations — 
Suit for rent based on title— Title denied—Issueasto 
title raised and tried —No prejudice. 


The general rule of amendment of pleadings 
enacted in the Civil Procedure Code by. Order VI, 
rule 17, is subject to the limitation that the case 
tried must be consistent with the case as originally 
laid and thatthe state of facis and equities and 
ground of relief originally alleged and pleaded by 
the plaintiffs should nos be departed from, for 
if that were allowed, the defendants would be taken 
by surprise and prejudiced in their defence, 

Where in a suit for rent, title was clearly asserted 
in the plaint anddenied by the defendants and an 
issue as to title raised and tried: 

Held, that there was no prejudice and that the 














plaintiff could recover on title. KHIARAM v. 
CHHATOMAL, 7 S. L. R. 28 570 
> O. 7, r. IB—Docu- 











ments not produced with plaint—Admission in evi- 
dence at luter stage —Admission by first Court in evi. 
dence—Power of Appellate Court. 


Plaintif brought a suit on foot of a mortgage-deed. 
Along with the plaint he produced only a copy of the 
deed alleging that the original had been mislaid. On 
the day the defendants filed their written statement, 
the plaintiff produced the original mortgage-deed 
also, The Court of first instance showed tho deed to 
the defendant and admitted it in evidence. The 
lower Appellate Court, however, rejected it: 

Held, shat the act ofthe Court in receiving the 
document and in calling the attention of the other 
side to it and in the end admitting it in evidence 
may fairly be considered leave granted to the docu- 
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ment being placed on the record within the meaning 
of Order VII, rule 18,of the Code of Civil Procedure, 

Where a Court of first instance admits in evidence 
a document which ought to have been produced, with 
the plaint but was not so produced, and the defendants 
is not surprised by its being produced late, the 
Appellate Court should not reverse the order of 
admission. Musammat HAJI BEGAM V. JAWAHIR SINGH, 
11 A. L. J. 587 





0.9, rr. 8,9 I 


0.9, r, 13- Ex parte 
decree—Appearance of defendant -Application for 
time by defendant refused —Statement in judgment 
and decree that suit decided in presence oj defendant 
— Whether decree ex parte—Application by defend- 
ant to set aside ex parte decree, 

When an application is made to set aside a decree 
on the allegation that it was made ew parte, the reci- 
tals in the record are not conclusive as to the trae 
character of the decree. 

In a suit some of the defendants did not appear at 
all, but tho others appeared, Ata certain stage, the 
latter made an application for time, which was re- 
fused and the suit decreed. In the judgement, it was 
ordered that the suit be decreed against these defend. 
ants and decreed ex parte against the rest. The 
decree stated that the suit was decreed in the pre- 
sence of the Pleader of these dafendants and in the 
absence of the other defendants. Thoso defendants 
male an application forthe setting aside of the decree 
against them on the allegation that the decree against 
them was ev parte. The Court refused the applica- 
tion on the ground that the decree against them was 
not ex parte: 

Held, that the decree must be deemed an ev parte 
decrea against all the defendants and the application 
was, therefore, maintainable. Saam Lan SAHU v. 
Ram Kumar Lan 6 








e_r + 

















O. 20, r. I 1—Apneal 


673 

—— —— O. 2i, r. 2 874 
— O. 21, r. 7 applies to 
704 











foreign decrees 


O. 21, rr. 36, 97— 
Execution of decree—Resistance to delivery of posses. 
sion of house—Claim. to reside in portion of house. 
The decree-holders wanted the possession of a 

house to ke delivered to them under a decree. The 

objector opposed the application for delivery of pos- 
session on the ground that she had a right of residence 
in a portion of the house. Tho Court below, finding 
that the objector had aright of residence in the por. 
tion, ordered that delivery of that portion in which 
the objector bad a right of residence should be accord. 
ing to Order XXI, rale 36, of the Civil Procedure Code: 

Held, thatthe order was correct in law. JIBAN 
KRISHNA GHOSE V. SIMRIKHA KOER 571 


—— O 21, rr, 43 755 
O. 21, r. 9O -Person 


not party to decree, whether can object. 
































A person, who was nota party to a mortgage. 
decree, objected under Order XXI, rule 90, Civil Pro. 
cedure Code, that there was some irregularity in the 
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sale and that the property sold was not the property 
mortgaged in respect of which the decree had been 
obtained: i 

Held, that it was open to him to assert his title in a 
regular soit and that he was nob a person who could 
object under Order XXJ, rule 90. Ram NARAYAN v. 
RaMCHANDER SARUP 16 








O. 21, r. 95 
— O. 2i, r. 97 571 


——_—-—— O. ZI, rr. 100, IOI 
—Uivil Procedure Code (Act XIV of 1882), s. 331— 
Claim—-Claimant in joint possession with judgment- 
debtor—Claim in respect of claimant's interest, if 
tenable, 3 
A claimant, who has an interestin the land, of which 

possession has been delivered, either as a member of 

the family or otherwise and who is affected by the 
delivery of possession, as he himself is in possession, 
is really a person who is in possession in respect of 
his own interest though joint with the judgment- 
debtor, and, he can, consequently, claim to be in pos- 
session of the property on his own account within 
the meaning of rule 100 of Order KAT of the Civil 
Procedure Code, 1908. His joint interest wish the 
judgment-debtor cannot prevent him from claiming 
in good faith in respect of his own interest. The 
effect of an order in favour of the claimant will be to 
place him in joint possession with the execution pur- 
chaser. Rapa GOBINDA Mussig v, RAGHUNATH 
MISSIR 








et meere 











—~ ——— 0.21, r. IOI 253 
O. 22, r. 3—Death of 


appellant—All his legal representatives should be 
brought on record—Parties to appeal. 











All legal representatives of a deceased appellant 
must be brought on record as appellants, and if any 
one of them refuses to be joined as an appellant, he 
must be brought in as a respondent. FAZAL Muran- 
MAD Kuan v., HABIBULAH Kaan, ILA. L.J 719 366 


— 0, 22,r.5 898 
—— —— — —— O0. 22,r.6 506 
O. 22, r. 10, whether 


























applicable where assignor not substitnted 685 
me tga 0. 23, Yr. 1 — With. 
drawal of suit pending in appeal - i 17 





SENG eee 0. 23, r. I, 0. 41, 
Vr. 27— Withdrawal after production of evidence — 
Additional evidence. 


During the pendency of an appeal, the appellants 
were permitted to adduce further documentary evi- 
dence on the question of their relationship to a cer- 
tain deceased person. It consisted of certified copies 
of statements relating to pedigree, which were 
filed in the Settlement Court by certain persons 
alleged to be the members of the family of the 
deceased. On the respondents’ denying the identity 
of these persons, the appellants asked the Court’s per- 
mission to establish it by producing oral evidence, but 
were not allowed to do so. Then they applied to 
withdraw from the suit with liberty to bring a fresh 
suit, and this application was granted: 
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Held, (1) that under the circumstances of the case, 
the order allowing withdrawal was wrong, for, once a 
party had been allowed to produce his evidence and 
had had a trial, he cannot be allowed to withdraw 
from the case and havea fresh trial merels on a 
chance uf his being able to produce additional evidence 
in support of the case upon which he has failed; 

(2) the Court’s duty was to receive oral evidence 
of both parties relating to the disputed identity, 
because the documents were otherwise of no value as 
evidence of pedigree. Musammat SUKHDAI v, BHAG- 


WAN PERSHAV 542 
— 0, 23,r.2 205 


— — O, 25~—Security for costs 
Court’s power to require—Poverty of plaintiff, whether 
ground for taking security~—Substantial interest in 
suit—Agreement to give portion of decretal property 
on supplyingfunds tocarry on litigation -Iltegality— 
Maintenance Public policy. 

A Court has power torequire security for costs 

if it finds that the plaintiff is not the real litigant, but 
is a mere puppet in the hands of others. 
- The question which should determine the granting 
ofan order for security is whether the plaintiff has 
gota substantial interest in the suit, or is suing 
for another in the capacity of a puppet, and not, can 
the plaintiff pay the costs if be loses. The order 
cannot be made merely because the plaintiff is a poor 
man. 

The plaintiff,in a suit for recovery of properiy, 
made an agreement with A. whereby the latter ad- 
vanced the money to pay the Court-fee and undertook 
to advance any amount that might be necessary to 
prosecute -the appeal up tothe Privy Council. A. 
was to have a charge on any decretal pro- 
perty or money. The plaintiff and A. would then 
divide equally the balance of what was recovered, The 
fact of this agreement was knownto the defendant 
before the institution of the suit. After theclose of 
the plaintiff's cage, on theapplication of the defendant, 
the Court ordered that the plaintiff should give se- 
curity for the costs of the defendant: 

Held, that the order was not made under (Order 
XXV of the Civil Procedure Code, and that, although 
the Court had power to make an order for security 
apart from Order XXV of the Code, yet in the pre- 
sent case the order ‘should no5 have been made. 
HARI Nats SINGH v. RAM KUNAR BAGCHI 703 
O. 33, r. 2—Schedule 

640 











~— ae 











of applicant’s property 
——— —— 0.33, rr. 3; 5, T: 

640 
0. 34, r. I—Non.join- 


der of parties—Mortgagors of separate portions of 

mortgaged property— Proportionate amount of debt. 

U. mortgaged his property to the plaintiff. U. died 
leaving two sons MW. and A. M. and 4. separated 
and each became possessed of separate half of the 
property. The mortgagee brought a suit against A, 
alone forrecovery of the whole amount of debt from 
ás share of the property: 

Held, that the suit was not bad for non-jginder 
and that the mortgagee was entitled to recover the 
whole debt from 4.’s share of the mortgaged property. 
SanwaLe SINGH v. Ganzsar Lan. 11 A. Ta J, 680; 35 
A, 441 al 





15 
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0. 34, PP. G— Personal 


decree— Discretion of Court, 

A man who, though entitled to put the property to 
sale under a decree, deliberately neglects to do so 
and allows a portion of the property to be sold by a 
person not entitled to sell it, should not be allowed to 
come in afterwards and claim a personal decree under 
Order XXXIV, rule 6, of the Code of Civil Procedure. 
SAYAN Lan v. SHEOBARAN SINGH 320 


O. 34, r. 14—Suit by 
mortgagee for possession of mortgaged property— 
Decree with costs—Attachment and sale of mortgaged 
property in realisation of costs, whether valid. 

Rule 14 of Order XXXIV, Oivil Procedure Code, 
provides for cases in which the decree-holder seeks 
to satisfy a claim which he could enforce by virtue 
of his mortgage. 

A mortgagor having failed to deliver to his mort- 
gagee possession of the mortgaged property, the latter 
sued the former for possession and obtained a decree 
with costs. In execution of the decree for costs, he 
applied for attachment of the mortgaged property, 3.8, 
of the equity of redemption of the mortgagor in rese 
pect of that property: 

Held, that although the decree-holder’s suit related 
to the mortgage, his claim for costs did not arise 
under the mortgage but by virtue of the decree 
made by the Court, and, that, therefore, the attach- 
ment in question did not contravene the provisions 
of Order XXXIV, rule 14, Civil Procedure Code. 
Harinans Rat v. SRINIWAS, 11 A. L. J. 841 896 


et ee an O. 34, F. 14—Mort- 
gagee bringing to sale and purchasing equity of re- 
demption by suit on independent transaction— Benami 
transaction—Parties may show true nature in absence 
of fraud—Mortgagce not. estopped from disputing 
mortgagor's title—Title of plaintiff mortgagor — Onus 

—Estoppel. 

A mortgagee might, by suit based on a transaction 
independent of the mortgage, bring to sale and pur- 
chase the equity of redemption. 

In the absence of fraud, it is always open to par- 
ties to a benami transaction to show its real nature. 

A mortgagee is not in all cases estopped from 
disputing the title of his mortgagor. 

In a suit for redemption, the plea of benami raised 
by the defendant mortgagee as to the title of the 
mortgagor does not relieve the plaintiff mortgagor of 
the necessity of proving the title on which he sues. 
Nor MAHOMED oy KESSONAT, 78. L.R. 11 523 


a SN 39, F. I 3 O. 
© XLIII, r. 1, Cl. (r)— Order rejusing or granting 
injunction —Appeal. 

An order refusing as well as one granting an in- 
junction is an order covered by Order XLII, r. 1, cl. 
(ri. Hence an appeal lies from an onder refusing to 
grant an injunction under Order XXXIX, rule 1. 
Lacumi Narain v. RAM CHARAN Das, 11 A. L. J. 613; 



































35 A. 425 653 
eee — O0. 40,r. I 269 


— mmm O. 41, r. 4—Policy of 
Legislature—Death of one of defendants-appellants— 
Appellate Court reversing decree in favour of all. 
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The policy of Legislature in enacting rule 4 of 
Order XLI is that the Appellate Court should have 
fall power to do justice to all parties, whether before 
it or not, provided it goes into the whole case at the 
instance of parties who represent all the contentions 
necessary to be considered for the disposal of the 
case. ARTHO Rama Rano v ARTHO Papa, 14 M. L. 
T. 177; (1913) M. W. N. 687: 25 M.L.J.248 952 


es. 0. 41, r. I I~ Judg- 
Le Sumani dismissal of appeal—Civil Circular 
o, 61, 

When an Appellate Court dismisses an appeal under 
Order XLI, rule 11, ib must write a formal judgment 
in compliance with the practice laid down in Civil 
Circular No. 51. i 

The rule in the said circular is not abrogated by 
the enactment of the new Civil Procedure Code, 
HANMANT RUKAMANJI v. ANNAJI HANMANT, 15 Boat. Le 


eens 











R, 765 966 F. B. 
— ——-— 0,41, r. 23 39 

Sai eS aa gana, nagan, 0. 41, r. 23, 0. 
XLII, r. I (u)-—Remand— Appeal— Power of 


District Judge to remand the case to another Court. 

When any question is decided against a party which 
may affect the final result of the case and the suit ig 
remanded under Order XLI, rule 23, the order of 
remand is appealable. 

Order XLI, rule 23 ailows a remand to that Court 
only from whose decree the appeal is preferred and 
goes not give the Appellate Court the power to re. 
mand to another Court, but where the Appellate 
Court has power to transfer the case from one Court 
to the other, this rule does not apply. Musammat 
Fati v. GADpI, 158 P. W. R. 1913; 279 P. L. R. 

i 788 


1913 
0.41, r.24 674 
O. 41, r. 25, O. 42, 


Y. |—Remand—Reference of issue for trial to lower 
Appellate Court by High Court—Additional evidence, 
whether lower Appellate Court is bound to take, 

When a caseisremanded notto a Court of first 
instance, but to a lower Appellate Court for a finding 
upona particular issue under rule 25 of Order XLI of 
the Civil Procedure Code, it will often happen that 
the finding is to be arrived at on the evidence on the 
record, f 

Where no direction is given tothe lower Appel- 
late Court to take additional eivdence, the Court does 
not err in law in assuming that the order of remand 
does not contemplate its taking additional evidence. 

Where there are materials on the record sufficient 
to enable the lower Appellate Court, it would be 
wrong ifthe parties are allowed to give more 
evidence. 

Obiter dictum.—It is doubtful whether the omission 
to present a memorandum of objections under clause 
(1) of rule 26 of Order XLI of the Code does not 
prevent the party, desiring to object, from making the 
objection when the appeal is heard, MATHUR MOKAN 
NASKAR v. RAMANATH NASKAR 3 























— — — 0.41, ra 26 35 
am man — 0. 4l,r.27 542 
35 


——— —— — — 0. 42, r. I 
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-————— 0. 43, 269 898 
——— 0. 43, r., 1—Order of 
Appellate Court setting aside order of first Court 
dismissing suit where neither party appears — Appeal. 
No appeal lies from an order of the Appellate 
Court setting aside an order of the first Court dis- 
missing a suit where neither party appears. Warp- 
UNNISSA v. KUNDUN Lat, 11 A. L. J. 616; 85 A. ls 
_ —— 0.43, r.1 (a) 788 
z —— —— — 0. 43,r. I (r) 653 


























—Duty of subordinate Courts—Judgment of Privy 

Council—~Pratice. : 

The subordinate Courts in the Punjab are bound 
to follow tho decisions of the Chief Court and are not 
competent to refer a matter to ibon a question of 
Jaw which it has already decided unless the authority 
of that decision is questioned by virtue of a judgment 
of the Privy Council. FILLINGHAM, G. T, v. CAPTAIN 
C. L. Dunn, 266 P. L. R, 1918 


aee Schill paras a. 
12, 15 2 Paras. a 


Sch. 11, S. 20— 
Award, unstamped, admissible in evidence after 
payment of penalty. $ 
In proceedings under section 20 .of the second 

Schedule tothe Code of Civil Procedure, an unstamped 

award may be admitted in evidence and filed in Court 

after payment of the penalty under the provisions of 
the Indian Stamp Act. GowaroHAN Das v. KesHo 

Ram, 66 P. R. 1913; 291 P. L. R.1913; 181 P. W. R. 

1913 491 


Civil Rules of Practice, Rule 279, 
cl. (6)—“Realised” —~Issue of waritant—~Payment 
of money by judgment-debtor—Pleader’s fee—Civil 
Procedure Code (Act V of 1908), s. 73. 

Where an order was passed by a Oouart on the 
decree-holder’s application for execution directing 
the issue of a warrant to arrest the judgment-debtor 
and the latter paid the amount the next day ex- 
preasly to the credit of the application, held (1) that 
the amount was clearly “realised by the decree-holder 
in execution” and that he was entitled to Pleader’s 
fees on the amount; ` 

(2) that interpretation of ‘realised,’ as used in 
section 73, Civil Procedare Code, had no application. 
Kanappa HETTY Vv. ANNAMALAI CHetry, (1913) M. 
W. N. 649 919 


‘Claim—Claimant in joint possession with judg- 
ment-debtor—Claim in respect of claimant's in- 
terest, if tenable 25 


Cognizance of offence upon complaint 
of person other than one affected by offence 233 


Commitment to Sessions—Magistrate, 
power of-—Mugistrate’s belief that case is not fit for 
commitment— Discharge of accused. 

The accused were sent up for trial for having com- 
mitted offences under sections 366 and 376, Indian 
Penal Code. The Sub-Divisional Magistrate inquired 
into the offences and recorded evidence of the prose- 
cution witnesses at great length. He, however, dis- 











charged the acoused on the ground that there were . 
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Commitment to Sessions—conceld. 


insufficient grounds for committing them to the 
Sessions: 
Held, that the Magistrate was right in so discharg- 


ing the accused. 

- The mere faot that there is evidenca which, if ba- 
Heved, would justify a conviction, does not compel the 
Magistrate to commit the case to the Sessions 
SHAHZAD V. EMPEROR, 14 Cr, L. J. 491 


Common Carrier. See CARRIERS Act. 


Compensation. See CRIMINAL PROCEDURE, 


Cons, ss. 250, 545. 
——Wrongful dismissal of seaman 


85 


See Criminat Procenvre Cong, 








Complaint. 
B. 4 (h). 

Compromise between mortgages an'l his trans- 
feree binding on the former’s heirs 67 


Tictitions mortgage by manager 

of a Hindu family 

Minors interested—Ayreement ta 
pay barred debts—Compromise not for benefit. 

A compromise by which the minors have to pay 
money, of which recovery could not be had at law 
owing to the bar of limitation,can’ hardly be said 
to be for the benefit of the minors. MUKAND Lat v, 
ABDUL MAJID, 180 P. W. R. 1913; 292 P. L. R. sor 


a —— Swit to set aside, whether lies ~ 
Consent decree made in excess of Court's jurisdiction, 

. Where a consent deoree has been passed in excess of 
the jurisdiction of the Court, a suit is maintainable 


to set it aside. JAGADANANDA ASRAM v. RAJENDRA 
Roy 396 


—_—_—_—— deed —Consideratian — With. 
drawal of proceedings to file submission to arbitration 
-~Civil Procedure Code (Act XIV of 1882), s. 523 ~ 
Registration—Deed of compromise containing provi- 
sion for execution of future document —Registration 
Act (XVI of 1908), ss. 17, 49. 

The withdrawal of proceedings instituted under 
section 528, Civil Procedure Code, 1832, constitutes 
sufficient consideration for adeed of compromise 
filed by the parties. 

A deed of compromise, which is in the naturo of a 
petition addressed to the Court and has been in. 
corporated into the order of the Court and the record 
of the suit and relates to the property in suit, is not 
compulsorily registrable and is admissible in evidence < 
without registration. 

Such a deed is not rendered compulsorily regis- 
trable merely because it contains a provision whereby 
the parties undertake to execute a deed to assure 
each other in the properties respectively surrendered 
to them. Mort DHAR v. GOrIND Raw, 806 P. L. R. 

















1913 817 
Confession: See EVIDENCE Act, ss. 24 to 
30 ' 136 
Consent decree. See Courroutss. 
Consideration 630 





Gompromise-deed—With- 
drawal of proceedings to file submission to arbitra- 
tion 

x 
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Consideration — concid. 


———— — Abandonment or “compromise of 
disputed claim constitutes valid consideration. 

An abandonment or compromise of a disputed 
claim, even if the claim is not well-founded, is a 
valid consideration for an agreement, in so far as it 
contains or implies a promise to do or to abstain from 
doing something, which, but for the abandonment or 
the compromise, would not have been done or ab- 
stained from. BHARATH SINGH v. BALBHADIAR 128 





third party. 

Where a zemindar sold somo lands to the plaintiffs 
and the defendants, claiming occapancy right, qnes- 
tioned the consideration for the sale to the plaintiffs: 

Held, that it was not open to the defendants to 
raise such a contention. ARTHO RAMA RARU V. ARTHO 
Panir, 14 M. L. T. 177; (1913) M., W. N. 687; 25 M. 





5 whether can be questinned by 


L. J. 248 ; 952 

Conspiracy. See Pexar Cons, s. 121. 

Construction of document, See 
Document. 











Surrender by widow 304 








—— Attestation of agreement 
qualifying previous mortgago-deed, whether neces» 
sary—Property previously mortgaged, mere recital 
of, in subsequent agreement does not convert it 
into a mortgage-deed 





one ——— Of gift deed 445 
SS of grant. See Grant. 
~ —— ——— of Kabuliyat 443 











- Of statute. 
TATION OF STATUTE, 


of Will. See Wiz. 


Contempt of Court—Criminal — ofence— 
Comment on pending case— Offence to be proved by 
legal evidence—Statement resting on information and 
belief, no legal evidence Materials on which appli- 
cation for summary process jor contempt, not to be 
amplified by other materials—High Court—Jurisdic. 
tion— Power of High Court to commit for contempt 
oj Mofussil Magistrate Comment on case pending 
beyore Mofussil Magistrate— Comment in newspaper 
published in Calcuttu—-Remonstrating against uni- 
versal house-search - Protesting against harsh treut- 
ment of accused— Deprecating Police methods—Re- 
quest that case should not be tried by Magistrate— 
Appeal to Government's recognised fairness— Whether 
contempt of High Court—Interference with due ad- 
ministration of justice—Deterring witnesses from 
giving evidence— Comments on pending cases depre- 
cated— Summary process of contempt—Technical 
contempt of Court not enough—Substantial interfer. 
ence with administration of juslice necessary. 


See INTERPRE» 





A contempt of Court for making comments in a 
newgpaper on a pending case, is a criminal offence, 
and no person canbe punished for it unless that 
offence be proved by legal evidence. 

The connection of the accused with the impugned 
articles in the newspaper must be shown by legal 
evidence. <A statement resting on information and 
belief is not legal evidence in such a case. 
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Contempt of Court—conid. 


Therefore, where an application for a Rule to show 
cause why W. should not be committed for contempt 
of Court,as the Editor and Manager of acertain news- 
paper for making comments in that paper on a pend- 
ing case, was made on affidavits which alleged that 
M. is the Editor and Manager of that paper to the 
information of the deponent, and that when the 
serving officer went to the office of the Newspaper to 
inquire for M., the Editor and Manager, the Sub-Editor 
said that the Editor and Manager was in Darjeeling: 

Held, that the application against M. should be 
dismissed on the ground that there was no legal evi- 
deuce that he was the Editor and Manager of the 
paper. i 

it was also alleged that in a certain other pro- 
ceeding in the High Court, M. being charged as the 
Editor and Manager of the newspaper, he did not 
deny being Manager and it was suggested that in the 
present case there was no denial by M: 

Held, that if the materials on which the application 
was made, did not justify that which was the essential 
fact in the cage, it could not be amplified by other 
materials, and that a man ina criminal proceeding 
need not deny that which is not legally proved against 
him. 

The High Court has no jurisdiction to punish ag an 
offence in a summary proceeding conduct in relation 
to a proceeding in the Mofussil Ciiminal Court, such 
as commenting on a case pending before that Court, 
as such jurisdiction is not inherited from any of the 
three abolished Courts—the Supreme Court, the 
Sudder Dewany and the Sudder Nizamat Adalats—-and 
is not vested in the High Court by the Charter Act 
of 1561 or the Letters Patent under that Act, and as 
such conduct is not contempt of the High Court, 
and the High Court’s power of superintendence over 
the Mofussil Courts does not imply any power of 
protecting those Courts from improper interference. 

Some of the articles relating to the pending case (1) 
remonstrated against universal louse-searches, (2) 
protested against the harsh treatment of those arrest- 
ed, (3) deprecated certain methods atiributed to the 
Police, (4) requested that the case should not be 
tried before a Special Magistrate asa conviction by 
him would not command publio confidence, and (5) 
appealed to the recognised fairness of the Govern- 
ment accompanied with advice: 

Held, that no suspicion of contempt of the High 
Court was to be found in the first, second and fifth of 
the topics even if there be involved in them what the 
prosecution alleged to be the inexcusable effrontery of 
presuming to offer advice to the higher authorites; 
thatthe fourth topic showed that the writer knew very 
little about what he was discussing, for the case could 
not be tried and the accused convicted by a Special 
Magistrate, as their trial in the normal course could 
only come before a Sessions Judge sitting with asses. 
sors and agaicst such a tribunal not a word had been 
said, and that there was nothing in the discussion of 
this topic that was in any degree a contempt of the 
High Court; that as to the third topic, although 
indiscriminate attacks on the Police are to be, 
deprecated, there was uothicg in the articles showing 
a contempt of the High Court; and that the only 
ground on which it could be suggested that there had 
been a contempt of the High Court, an interference 
with the due administration by it of justice, would be 


-if it could be shown that witnesses might have been 
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deterred from giving evidence by reason of this attack 
on Police methods or of anything contained in the 
articles. 

The propriety of abstaining from comments on 
pending cases in whatever Court they may be or 
whatever stage they may have reached, pointed out. 

In order to justify recourse to the summary process 
of contempt, it is not enough that there should be a 
technical contempt of Court; it must beshown thatit 
was probable that the publication would substantially 
interfere with the due administration of justice, 
Governor or Bexaan v. Moti Lar, 14 Cr. L J. 321; 
17 ©, W. N. 1258 S. B. 


Contract—Money borrowed by defendants Nos. 1 
to 4 from plaintiff—Tranofer of property by defendants 
Nos. 1 to bto defendant No. 6 with stipulation that 
defendant No. 5 shoul b pay off plaintif’s dues—3uit 
by plaintif against defendants for money due— Whether 
plaintiff can get decree against defendant No. 5— 
Contract Act (IX of 1872), 3s. 2 (a), 62—Novation— 
Consideration. 

The defendants Nos.1 to 4 borrowed from the 
plaintiff a certain’ sum of money upon a registered 
bond. They subsequently sold all their properties to 
defendant No. 6 by a ‘registered kabala. The 
consideration money was not fully paid, but there was 
a declaration in the kabala that out of the consider- 
ation money the sum due to the plaintiff should be 
paid by the defendant No. 5. On the very same day, 
there was an arrangement between the plaintif and 
defendant No. 5 by which the liablility of the latter 
under the transfer was acknowledged and accepted. 
The plaintiff brought this suit against defendants Nos. 
oe 6 to recover the amount due to him under the 

ond: 

Held, that the plaintiff was entitled to sue upon 
the kibala whereby defendant No. 6 undertook to 
pay the plaintiff what was due to him from defend- 
ants Nos.1 to 4, and to get a decree against defend- 
ant No. 5. Des Narain Dutt v. RAM SADHAN 
MANDAL, 17 0. W. N. 1143 630 


—~ y revocable, breach of —Remedy, choice of, 
lies with person affected by breach of contract. 

In the case of breach of a contract or of a trast revo- 
cable under certain contingencies, the choice of the 
remedy lies not with the promisor or trustee but 
he the person whose rights are infringed or kept 

ack» 

An agreement provided that the defendants were 
to retain possession of certain lands as long as they 
continued to pay a certain sum as nankar to the 
plaintiffs, 

The agreement gave the plaintiffs the right to ter- 
minate the agreement whenever a breach took placa. 

It was found that the defendants failed to do so for 
some time: 

Heid, that the plaintiffs were entitled to possession, 
for their rights were not restricted by law to suing 
for the recovery of their nankar dues, Sits BaksH 
SINGH v. HARPAL SINGH 783 


Specific performance—Offer and accept. 
ance — Document to be read asa whole. 
Plaintiff asked by letter to be informed as to whe- 





— 


ther the defendant was willing to sella particular. 


piece of land and as to what his terms would be. 
In reply, the defendant, after setting forth the 
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price he would charge per marla and stating generally 
what his terms for the sale of the said piece of land 
were, went on to say that he intended to sell another 
property also together with the said land, and he asked 
the plaintiff to leb him know his intention on the 
subject. Plaintiff accopted the terms as to the said 
land, but declined to purchase the other property : 
Held, that the plaiutiff’s snit for specitie perform- 
ance vf the alleged contract to sell the said land 
must fail. Tho reply of the defendant must be read 
as a whole and not as ifit were divided into two 
distinct parts, each part being entirely unconnected 
with the other, and reading the document as a whole 
in the light of the evidence of the parties, the Court 
found that the intention of the defendant clearly 
was to sell both the properties together at the uniform 
rate of price for both. Boawan Ram v. SADULA KHAN, 
169 P. W. R. 1918; 277 P. L. R. 1918 2 
Contract Act (IX of 1872), S. 2 a Ten 





— Sa 16~—Undue injluence—Burdex 
of proof—Mortgage—Interest—Compound interest — 
Onconscionable rate of interest—Instalments when 
mortgaged land yields small profits. 





The plaintiffs obtained a decree against the defend- 
ant for Rs. 850 principal and Rs. 2,150 interest 
against the mortgagor personally and the land mort- 
gaged by him. The original and the Appellate 
Courts overruled the defendant’s pleas as to non- 
receipt of consideration and undue influence. The 
original Court made the decree-money payable by 
four instalments of Rs. 750 annually but on appeal 
the amount ofiastalments was reduced to Rs. 300 
a year. On further appeal, the Obief Court finding 
that the income from the land was hardly suticiont 
for the maintenance of the defendant himself; 

Held, that the case was not such that instalments 
should be fixed. 

It appeared that before the mortgage was made 
by the defendant he was indebted to the plaintifis, 
who were village money-lenders, and the mortguge 
stipulated that compound interest at the rate of 
Rs. 18 per cent. would be paid. At the time when 
the mortgage-deed was executed, the defendant was 
very nearly blind and was entirely under the thumb 
of the plaintiffs who wera his sahokars. It was also 
agreed that ifthe mortgage were not redeemed 
within three years, the land would be considered 
sold to the plaintiffs for the principal and interest 
then due: . 

Held, that the above facts, coupled with the 
other terms ofthe mortgage-deed, were sufficient 
to show that the defendant was incapable of exer- 
cising independent judgment and the plaintiffs wore 
in apogition to dominate his will and obtain an 
unfair advantage over him. Taking all the circums 
stances of the case into consideration, the Chief 
Court allowed interest at Rs. 12 per cent. per annum 
and no compound interest was allowed Buona SINGH 
v, KISHORE CHAND, 147 P. L. R, 1918; 157 P, W. R. 
1913 8 


S. IQA—Undue injuerce—in. 
conscionable bargain—Stipulation to pay interest at 
hagh rate in case of default. 

Unless undue influence, as dofined in section 194, 
of the Contract Act, can be proved, a contract cannot 
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be avoided on the mere ground that it embodiesan 
unconscionable bargain. 

A stipulation to pay compound interest, in case of 
default in the payment of principal, at the rate of 25 
per cent. per annum, though high, is nothing 
unusual. Aziz Kuan v. Duni Cnanp, 305 P. L. R. 
1918; 195 P. W. B. 1913 8T2 


S. 25 sub.S. (3)—Promise in 
writing to pay barred debt—Knouledge of promisor 
that debt is barred, whether necessary. 

A promise in writing to pay a barred debt is valid 
under section 23 sub-section (3) of the Contract 
Act, even when made without knowledge on the 
part of the promisor that the debtis barred MATU 
Surki Vv, BarkuntHA Natit Kar, 18 C. L. J. 269 


809 
— — — S, 29 844 


—— S, 29—Instrument capable of being 
made certain. 
An instrument is nob void if it is capable of being 
made certain, Aziz Kuan v. Duni Cuanp, 805 P. b- 
R. 1918; 195 P. W. R.1913 


— — ——— —— S, 45 -Payment to one of co- 
mortgagees, whether a valid discharge ~Production 
of mortgage-bond by morigagor, effect of—Onus of 
proof of payment shifted on to morigagee. 

Payment to one of the co-obligees of a mortgage- 
bond is a valid discharge of the debb due thereunder. 








The production of the mortgage-bond by the mort- ° 


gagor raises the presumption that the debt has been 
paid off and the onus of proving that any debt is still 
due on the mortgage is shifted onto the mortgagee. 
APPAVU CHATTIAR vV. NANJAPPA GOUNDAN, 14 M. L. 
T, 117; 25 M. L. J. 829 792 
— S. 49 683 


——— m- S: 55— Contract to sell land— 
Hime, essence of contract —Intention tobe shown— 
Provision of forfeiture of earnest money and of liberty 
to re-sell, effect of. 

According to section 55 of the Contract Act in order 
to render a contract voidable on failureto perform a 
particular promise abor before a specified time it is 
necessary that an intention should be shown by the 
parties ty make time of the essence of the contract. 

In a contract to sell, a clause providing that upon 
nen-completion of the contract within the fixed period 
the earnest money will be forfeited and the vendor will 
be at liberty to re-sell, makes time of the essence of the 











contract. BURJORJI DHUNJIBHOY V. JAMSHED KRODA- 
RAM IRANI, 15 Bow. L. R. 405 469 
pennaa s.62 630 


——— S. 63—Want of considoration— 
Agreement to discharge previous debt in considera- 
tion of prompt receipt of shorter sum, whether 








void 544 
: ——_—— sS. 69 569 
——~——_--— Sia 69--Donor paying assessment 
for benefit of donee 445 


m— e an —— Sa 7O—Pleader’s sit for fees $7 


——~ S. 70—Donor paying assessment 
for benefit of donee 445 


——— mm — S: 73 
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— — S. 74—Penalty 516 


— — —_ —— §..74—Compound interest ~Penal- 

ty. 
Interest at the rate of Re. 0-11-0 per cent. per- 
mensem was tobe paid annually andin case of 
default of payment, compound interest was to run on 
the balance at the rateof Re. 1 per cent. per mensem: 

Held, that the rate of interest was penal. SANT 
BAHAI v, CHHUTAE 


— S. 74—Interest on interest at 24 

per cent., whether recoverable. . 

A. executed a mortgage in favour of B. in 1895 for 
Rs. 1,200. The condition as to interest was that 
interest at 9 per cent. per annum was to be paid 
regularly every six-months. If any interest remained 
unpaid on due date, then interest was to run on that 
interest at 24 per cent. per annum: 

Held, that the mortgagee was entitled to recover 
interest on interest at the stipulated rate. Deo Kuar 
v, GULAB KUTAR 














ss. 134, 137—Surety, dis- 
charge af— Waiver of claim— Forbearance — Appeal by 
surety from decree against both principal and surety 

-—Re-adding of principal —Wa:ver on Courts sugges- 

tion—Pleader’s statement—Power-of-attorney not 

filed. < 

If a Pleader is appearing with a party’s knowledge, 
consent and authority, the mere non-filing of a power- 
of-attorney would only be an irregularity and would 
not nullify the Pleader’s action or statement in Court. 
A. sued B. as principal debtor and C.as surety. As B. 
could not be found, A.’s Pleader made a statement in 
Court that A, would waive his claim against B. B.’s 
name was struck-off. Thereupon C. contended that 
as the claim against B. was waived the suit against 
the surety O. must fail. The Court thereupon re- 
added B, as co-defendant and after effecting substi- 
tuted sorvice on B. passed a decree against B. and C. 
C. .ppealed against the decree : 

Held, (1) that C. could appeal against the decree 
so far as it affected his liability; 

(2) that the claim having been once definitely 
waived, could not be revived again; 

(3) that A. had no locus pwnitentize and could not 
get B. added again, although the claim was waived at 
the suggestion of the Court as A. was not 
bound to follow the suggestion. The mere forbear- 
ance contemplated in section 134 of the Contract Act 
does not extend to actual waiver, which has the 
effect of discharging the principal. Forbearance 
means something short of waiver. Witwutams, F. G. 





v. Kine, T., 6 Bur. L. T. 62 189 
— —— — S. 137 189 
———- — S. I5I 546 


Contribution, right of—~Mortgage-decree di- 
recting mortgage-debt first to be discharged by sale 
of property in possession of one defendant and 
balance by sale of properties in possession of other 
defendants—Mortgage-decree paid off by former 
only 





—— -—, right of—One of two mortgagors dis- 
charging encumbrance binding on both 825 
—, right to claim, available only as be- 
tween representatives of mortgagor or co-mort- 
gagors except in cases of merger 765 
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———~—~, suit for—-Decree purchased by one 

of several judgment-debtors 569 

Partnership—Decree against yartner- 
ship realized from one partner only, 

A decree was obtained against ali the members of 
a partnership. The decretal amount was realized 
from one only of the partners: 

Heid, thatthe partner who had paid the amount 
could maintain a suit for contribution but it was open 
to the defendants to show that on proper accounts 
being taken nothing was due to the plaintiff. Lata 
Ramev. Suro Prasad, 11 A. L, J. 657 176 














Money paid—Money realised by sate of 
plaintifs property, whether money paid—Limitation 
Act (IX of 1908), Sch. I, Arts. 61,99, 120—Joint 
decree against plaintif and defendant paid by third 
gparty—Decree obtained by third party against 
plaintiff —Realisation of decretal amount by sale of 
plaintiffs property—~ Suit for contribution by plaintiff 
— Point of time for commencement of limitation. 

A decree for money under which the plaintiff and 

_ his co-sharer, the defendant, were jointly liable, was 

paid off by a third party without any request on the 
part of the plaintiff who, however, was held liable to 
pay the amount so paid by the third party on the 
ground that he was benefited by the payment. The 
amount paid by the third party was realised from the 
plaintiff alone by the sale of his properties: 

Held, that as the payment did not benefit the plaint- 
iff alone but benefited his co-sharer, the defendant, as 
much asit benefited the plaintiff, the latter was 
equitably entitled to obtain from his co-sharer, the 
defendant, his proportionate share of the original debt 
which had in this manner been discharged. 

It is doubtful whether money realished by sale of 
plaintiff’s property in execution of a joint decree 
against the plaintiff and his co-sharer defendant, is 
money paid within the meaning of Articles 61 and 99° 
of the Limitation Act of 1908. 

Article 61 contemplates a payment by the pluintiff 
and not a payment by a third party. 

In the present case, if the Articles 61, 99 apply, the 
date of payment by the third party was not the date 
of payment within the meaning of the articles, but 
the date on which the third party’s decree was 
realised by the sale of the plaintiff’s property. If 
those Articles do not apply, then Article 129 will apply. 
JANKI Korr v. Domi Lar 24 


Conversion of Hindu widow to Mohamedan- 
ism—Marriage with Mohamedan husband—Whe- 
ther estate divested 335 


Conviction on circumstantial evidence 721 


Co~owner, possession of, where adverse against 
another co-owner _ 


Co«sharer—-ddvantage obtained by co-sharer in 
derogation of other co-sharer's rights—Other co- 
sharer, whether, entitled to share of advantage— 
Revenue sale—Default of co-sharer—Purchase by de- 
faulter whether should be tor benefit of other co-sharer 
as well-——Circumstances in particular cases. 

There may be circumstances in which public policy 
would demand thataco-owuer should hold an ad- 
vantage, which he has obtained in derogation of the 
rights of other persons interested in the pro- 
perty, for their benefit as well as his own. 
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Therefore, where a revenue sale is caused by the 
default of a co-owner, and the property is afterwards 
purchased at that revenue sale by that co-vtner, 
there may be such relations between the defaulter 
and his co-owner as would makeit right for the 
Court to treat such a sale as made for the benefit of 
both. ; 

Whether or not the doctrine governs the rights 
of parties in particular cases, must depend upon the 
facts. Faizar RAHMAN v. Mammuna KHATUN, 18 C. L. 
J. 111; 17 0. W. N. 1283 510 


——S—Derelict holding, purchase of — 

Contribution of expenses—Lambardar. 

All the co-sharers have a right to share in the 
benefit acquired by a lambardar co-sharer in the 
way of recovery of possession of a derelict holding, if 
they contribute their proper proportion of the ex- 
penses incurred in the acquisition of the property. 

Although the lambardar gets an extra share of 
the profits in his character as lambardar, he ought 
not to be made liable for an extra share of the ox- 
penses. 

In the absence of an agreement tothe contrary, 
the mukaddam remuneration should be deemed part 
of the expenses of the acquisition of the holding 
BALKA Gauntia v, LOCHAN GAUNTIA 

406 


Costs—Sanction proceedings 
of petitioner wife’s attorneys— Deposit not 

affected by result of suit 49 
Court-~fee—foreclosure suit 257 


Partition suit~Separation of shares 
of defendants 























Application for review of judgment to be 
stamped as memorandum of appeal without regard 
to relief sought by application. 

Upon an application for review, no matter what 
may be the actual relief sought, the Conri-fee Jeviable 
is the fee actually leviable upon the memorandum of 
appeal upon which the judgmont, of which review 
is sought was passed. Musammat HUSAINA v. Musam- 


mat Sanin Nrg, 254 P. L. R. 1913; 159 P. W. R. 


1913 3 


Memorondum of appeal—Valuation of 
appeal— Over payment of Court-fee by mistake—Re. 
fund. 

Where through a mistake of the appellant’s agent, 

a certain sum was overpaid as Court-fees on the 

memorandum of appeal, the High Court made an 

order for refuud of the excess amount. Hari Har 

GURU v. ANANDA MAHANTY, 40 O. 365 498 


Court Fees Act (VII of 1870), Sch. 
IH, Art. G—Bond Given for production of attached 
moveable property—Stamp duty leviable—Stamp Act 
(II of 1899), Sch. I, Arts. 15, 57—Civit Procedure 
Code (Act XIV of 1882), s. 269, rules framed under— 
Continuance of rules in force—Civil Procedure Code 
(Act F of 1908), ss. 128, (2) (b), 157, Seh, I, 0. 
XXT, r. 48—“ Consistent with the Code.” 

The rules made by the Local Government, under 
section 269 of the old Civil Procedure Code, for the 
maintenance of attached live stock, are in force until 
rules are made by the High Court under the power 
given by section 128 (2) (b) of the new Civil Proce- 
dure Code. 
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Court Fees Act—conold. 


The old rules, although inconsistent with Order XXI 
rule 43 of the new Code, are consistent with the 
sections of the new Code. They are, consequently, 
kept alive under section 157 of the new Code. 

The words “consistent with the Code” mean only 
consistent with the sections of the Code and not with 
the rulesin the first Schedule which can be altered 
by the High Court. 

A security bond for the production of attached 
live stock, given in accordance with the requirements 
of the rnles under section 269 of the old Code, isa 
bond given in pursuance of an order made by a Court 
undera section of the Code of Civil Procedure, 
within the meaning of Article 6, Schedule II of the 
Court Fees Act. 

Consequently, the proper stamp leviable on such a 
bond is an eight anna stamp under the Court Fees 
Act and not anad valorem stamp under Articles 15, 
57, Schedule I of the Stamp Act. In re REFERENCE 
UNDER STAMP Act, 24 M L, J. 637 


—— Sch. U, Art. 17 (vi) 
177 


Court of Wards Act (IX B. C. of 
1879), S. 6 (e€)—enant being declared Ward 
of Court on expiry of tenancy—Suit by landlord for 
vent in respect of that tenancy—Decree, whether can 
be satisfied by property in hands of Court—Personal 
decree against tenant as represented by Manager of 
Court of Wards. 

A man cannot escape payment of his debts merely 
because he gets himself declared a Ward of Court: 
his estate in the hands of the Court is available, if 
the proper procedure is followed, for the satisfaction 
of all his creditors. 

There is no foundation for the assumption 
that the Court holds the estate subject to the 
liability for payment of such claims alone as 
arise out of or in relation to that estate. 

A landlord creditor is entitled to a personal decree 
against his tenant for the arrears of rent of the tenancy 
the term whereof has expired. But when his estate 
has been placed in charge of the Court of Wards, he 
can be sued only as represented by the Manager. In 
the suit thus constituted, the decree must be so 
framed as to be binding upon the Manager as such, 
because otherwise no properties of the debtor can be 
reachod for satisfaction of the decree. GOBIND SAHAI 
v. UDIT Narain Sinan, 17 O. L. J. 601, 484 


Criminal Breach of Trust. 
Cope, s. 406. 


Criminal Procedure Code (Act Y of 
1898), S. 4 (h)—Complaint, meaning of —Peti- 
tion to Collector—Collector taking action thereon as 
District Magistrate -- Petitioner not protesting to 
Magisterial inquiry on his petition. 

The applicants made a potition to the Collector of 
the District alleging thata certain Tahsildar had been 
` guilty of acts some of which amounted to offences 
under the Penal Code. The Collector, to whom the 
petition was presented, acting in his capacity as 

District Magistrate, ordered Magisterial inquiry to be 

made in matter of the petition. The petitioner pro- 

duced &vidence before the inquiring Magistrate. 

On report of the inguiry, the District Magistrate dis- 

missed the petition under section 203 of the Penal 

Code. The petitioner took the matter up to the 








see PENAL 
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Sessions Judge and asked for further Magisterial in- 

uiry: 
3 Held, that under the circumstances, whatever be 
the herding of the petition, it was a complaint with- 
in the meaning of the Code of Criminal Procedure. 
BULLAN v., EMPEROR, 11 A. L. J. 629; 14 OR L, J. 425 
409 


—— — S. (4) cl. (h)—Com- 
glaint —Report of peon containing no request to dMngis- 
trate to take action, whether compiaint—Sanction— 
Penal Code (Act XLV of 1860), s. 186—Obstructing 
public servant. ad 
A prosecution under section 186 of the Penal Code 
for obstructing a peon is bad, when there was no 
sanction obtained for it. 

The report of a peon, containing no express or 
implied request to the Magistrate to take any action 
does not come within the definition of“ complaint ” 
under section 4, clause ‘2) of the Criminal Procedure 











Code. AHAD HUSSAIN v. EMPEROR, 17 C. W. N. 98°; 
14 Or. L. J. 462 622 
S. 35—Concurrent sen- 


tences. 

The accused was tried at four separate trials upon 
four distinct charges and sentenced to various 
terms of imprisonment ranging from six months to 
six years and it was ordered that all the sentences 
should be served conterminously : 

Held, that such ‘an order was illegal and that 
even if it was meant that the sentences were to run 
concurrently, the order was illegal as the sentences 
were passed at separate trials and not at one trial. 
NGA Pya v, Eupsror, 6 Bor. L. T. 67; 14 Or 413 


388 
S. 59 750 
— m — SS., 94, 165 —Search of 
accused’s hause—Specific stolen property —General 
search for stolen property—Search of uccused’s house 
after his drrest for specific stolen property, if legal — 

Penal Code (Act XLV of 1880), s. 353. 

Although a general search. of the house of an 
accused for stolen property may not be authorized 
by law, a Police officer is empowered to search an 
acoused’s house evenafter his arrest for specified 
stolen property relevant to the case under section | 
165 of the Criminal Procedure Code. 

The powers conferred hy sections 94 and 165 of 
the Criminal Procedure Code extend to accused 
persons. 

A Sub-Inspector of Police went. with one B. to 
search the house ofa servant of his, S:, whom B. 
had charged with criminal breach of trust in respect 
of Rs. 390. The object of the search was to discover 
the money anda bag in which it was contained. In 
the course of the search, a scuffle ensued and the 
Sub-Inspector was assaulced by the accused : 

Held, that the search of the houso of §. was cover- 
ed by the provisions of section 165 of the Criminal 
Procedare Code-and that the accused were guilty of 
assaulting a public servant to deter him from dis- 
charge of his duty. Bisser Misssr v., EMPEROR, 14 
Cr. L, J. 405; 17 0. W. N, 1209 229 


— OS. 107 142 


—— SS. 107, 145-—Juris- 
diction—No dispute—Both parties jointly entitled to 
land. . 
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Before taking action under section 145 of the Cri- 
minal Procedure Code, the Magistrate must find 
that he is satisfied that a dispute existed which was 
likely to cause a breach of the peace within his 
jurisdiction. 

. If the Magistrate does not state in his order that 
such a dispute oxists, he has no jurisdiction to take 
action under section 145. 

When a Magistrate finds that both parties are joint- 
ly entitled to the land, he cannot hold that one of 
them isin possession to the exclusion of the other 
and%o maintain that one party’s possession. DAN 
,PERSHAD v. GANESH PANDEY, 11 A. L. J. 699: 14 Cr. L. 
J. 495 





—~-— ss. 109, 118—Good 
behaviour—Ostensible means of subsistence —Living 
by means of ring game—Ring game, conduct of, 
whether lawful. 





It is not an offence, under the Gambling Act, to | 


conduct the ring game which can be honestly con- 
ducted. Consequently, the mere fact thata person 
lives by means of that game, does not justify the 
conclusion that he has no ostensible means of sub- 





sistence. BENGALI SHAH v, EMPEROR, 17 C. W. N. 883; 
14 Or. L. J. 452; 40 C. 702 612 
a —— sS. 110° 403 


ss. 110,514—Burma 
Gambling Act (I of 1899)— Security for good beha- 
viour—Single penalty—Forjeiture of bond—saability 
of swreties— When sureties to be called uponto pay-— 











Effect of forfeiture of bond—Re-committal to Jail after . 


forfeiture is illegal, A 
A bond exeouted under the provisions of section 17, 
Gambling Act, read with section 110, Code of Cri- 
“minal Procedure, is a bond with a single ‘penalty, 
A Magistrate directing the payment of money due 
thereon may remit any portion of the full amount |, 
under section 514 (51, Code of Criminal Procedure. 
But such a remission is clearly an extinction of the 
liability of the parties to ib for the amount remitted. 
Once the bond is forfeited, there is an end of it. 
Ordinarily, the sureties should be called upon to 
make good the amount which the Magistrate orders 
to be forfeited if it is not paid by the principal, and the 
` usual practice stould be to require the principal and 
sureties together to pay the amount to be forfeited. 

A bond, after it is forfeited orthe penalty under it 
has been exacted, cenges to remain in force. 

A person against whom an order had been made 
under section 110, Criminal Procedure Code, cannot 
be re-committed to Jail upon the forfeiture of his 
bond, except by fresh proceedings being taken against 
him. Experor v. Ienatio Reis, U. B. R. (1913) L, 159; 
14 OR. L. J. 480 414 


—- S. I 10—Security to keep 
the peace—Evutence on both sides equally balanced. 
Where in a caso under section 110, Criminal Pro- 

cedure Code, the evidence is equally balanced, no 

order requiring security should be made. RAHAM ALI 


























v. EMPEROR, 11 A. L. J. 461; 14 CR, L, J. 407 231 
— -— s. 118 612 
—. —- S., 145—Both parties 
jointly entitled to land 751 





———— S. 145—Disputed plot 
found to be in possession of one party ~ Direction that 
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certain paths should remain intactand remainder to 


be in possession of party, whether within Magistrate's. 


jurisdiction. 

In a proceeding under section 145 of the Criminal 
Procedure Code, the Magistrate found that the dis- 
puted land was in possession of the second party, but 
directed that two pathways should remain intact 
and that only the remainder of the disputed plot 
should remain in possession of the second party: 

Held, that the order was without jurisdiction for 
there was nothing in section 145, which gave a Magis- 
trate power to pass an order of the kind, and that 
that portion of the order which directed the pathways 
to remain intact must be set aside. Asir Moan 
Grosk MOULIK v, Sagat Cuanpra Guosr Movzik, 17 
C. W. N. 798; 14 Cr. L. J. 891 


—--— S. 146 (2) 269 
— Se 147 — Privy’, whether 

‘land’ or ‘water’ or wse of it an easement. 

Where to deprive the complainant of the use of a 
‘privy,’ which he had been using jointly with the ac- 
cused, the latter locked up the ‘privy’ and a Magis- 
trate, taking action under section 147, Criminal 
Procedure Code, directed the removal of the lock: 

Held, thatthe Magistrate was in error, inasmuch 
as, under section 147, a Magistrate is restricted 
to inquiring into disputed rights of “land and water” 
including easements over the same, but a ‘privy’ is 
neither ‘land’ nor ‘water’ and nor is the use of it 
an easementover the same. In re SHANKAR SADASHIV 




















Katry, 15 Bom, L. R. 329; 14 Or. L, J. 400 224 
~ —-—-— S. 165 229 
——— —— S. 181 (4) 599 
— — —— — Sa 185 222 


—— —— — —— S. 190 (a, (c) 233 
ss. 190, cl. (c), 526 


—Cognizance—“Take cognizance,” meaning of— Ma- 
gistrate making judicial nquiry—Summoning accused 
—Case should not be tried by Magistrate making in- 
quiry—Transjer oj case. 








The opposite party lodged information against the 
petitioners with the Police who found the informa- 
tion false, and recommended his prosecution. This 
came up before the Deputy Magistrate in charge 
who ordered a judicial inquiry, which was held by a 
Magistrate B. who, taking evidence, summoned the 
accused: 


Held, that as B. was the first Magistrate who really 
contemplated taking proceedings against the accused, 
they ought to be allowed to have the case tried by 
another Magistrate. ANANTA BAM v. ALTER SARKAR, 
17 0. W. N. 795; 14 Or. L. J. 425 409 


S. 195 233 


S. 195—Penal Code (Act 
XLV of 1860), ss. 193, 467, 4760—No sanction neces. 
sary—Application fur sanction to prosecute for giving 
false evidence—Statement to be set out in detail — 
Order of sanction need not specifically state actual 
words—Portions of long deposition must be set oul — 
Should not be vague— Proceedings for sanction not to 
be taken before case is finished—Respondent in the 
proceedings not to be examined on cath nor ta he 
eross-evamined—accused person— Casts, 








ee ene 
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- No sanction is necessary under section 195, Code 
of Criminal Procedure, for a prosecution ander sec- 
tion 467 or section 476, Indian Penal Code. 

An application for sanction must set out in detail 
the statements alleged to be false. 


The order of ‘sanction, however, need not state 
specifically what false evidence was given or fabri- 
cated, and a sanction might be a perfectly proper 
sanction without setting out the actual words in 
which it is alleged the offence was committed. But 
it is certainly in accordance with the requirements of 
justice that the order of sanction should not be a 
vague order leaving the accused in doubt as to the 
charge which he will be expected to meet, and in 
the case of a long deposition, containing statements 
alleged to be false, itis particularly desirable that 
some indication should be given of the portions of 
the deposition so alleged to be false. 

Proceedings, with a view to the progeoution of a 
witnoss for giving false evidence, shonld not be taken 
until a conclusion has been come to by tho Magistrate 
or Judge conducting the trial in which the false evi- 
dence is supposed to be given, upon the evidence 
given therein. 


Where a person is required to show cause why he 
should not be criminally prosecuted, although he is 
not upon his trial upon a criminal charge, he is in 
the position of a person acoused of committing an 
offence. His examination, therefore, should not be 
on oath, nor should he be cross-examined but any ques- 
tions put to him should be put with the object of en- 
abling him to explain the circumstances which appear 
to require explanation. 

In an inquiry forthe purpose of section 195, Cri- 
minal Procedure Code, there is no authority for 
granting costs. NGA THA Win v. Nea San, U. B. R. 
(1918) 166; 14 Cr. L. J. 422 405 


——— SS. 195, 495 -Per. 
mission to continue to prosecute not to be granted to 
person actuated by personal grudge—‘Any person, 

meaning of. 4 

It is doubtful whether the words “any person” in 
section 495 of the Code of Criminal Procedure would 
include an absolute stranger who had no connection 
in the remotest decree with the prosecution and 
whose desire to help the prosecution was based on a 
personal grudge only. 

It is inexpedient to grant sanction to prosecrte 
under section 195 or to permis continuation of 
` progecuticn when the person obtaining sanction might 
use it for the purpose of harassing his opponent. 
DARSHAN Das v, ATMA Ram, 11 A. L. J. 813; 14 Or, GL. 
J, 389 213 


——- SS. 202, 203, 204— 
Complaint—Inquiry by Police officer —Magistrate 
precluded from making inquiry himself. 

















When a Magistrate has once acted under section 
202 and ordered an investigation by a person other 
than himself, he is precluded from following up the 
latter’s local investigation by an inquiry in the ab- 
sence of the accused. 


Magistrate’s duties and powers laid down. Ram 
Persnivv Morr, 1LA-L J. 734; 14 Cr. L. J. 493 
749 
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S. 203--Examination of 
one out of several prosecution witnesses— Complaint 
dismissed — Procedure irregular. 

A Magistrate examined the complainant, only one 
outof the sevoral prosecution witnesses, recorded the, 
statement of the accused and then dismissed the com- 
plaint awarding compensation to the accused: 

Held, (L that the procedure of the Magistrate was 
illegal inasmuch as after having heard evidence for 
the prosecution, he could not pass an order dismissing 
the complaint though he could have made an oi dew of 
discharge; , 

(2) that the entire evidence for the prosecution 
should have been received unless for some very strong 
reason the Magistrate considered thai eViaence 
unnecessary. Gokut Cranp v. MAHABIR Misir, 11 
A. L. J. 451; 14 Cr. L. J. 412 


— S. 204 749 
——— —-— SS, 221 (7), 565— 


Punishment. 

An order under section 565, Criminal Procedure 
Code, though a punishment in the general sense, is not 
such a punishment as is meant by the words of sec- 
tion 221 (7) of the Code. The provisions of the latter 
section, therefore, do not apply to an order under 
the former, and such an order_oan be legally passed 
without the previous convictions on which it is based 
having been mentioned inthe charge. EMPEROR v. 
Jascroo,9N L. B. 88; 14Cr. L. J. 290 214 


SS. 233, 234, 235, 
236, 239-— Charges — Misjoinder of charges— 
Oriminal breach of trust —Falsification of accounts— 
Penal Code (Act XLV of 1860), ss. 408, 477A. 

The accused was arraigned on three charges: 
(1) that on a certain date he committed criminal 
breach of trust (section 498, Indian Penal Code) 
in respect of Rs. 600 entrusted to him by 
his employer; (2) that he, on the same day, 
falsified his employer's cash book by making an 
incorrect entry regarding the said Rs. 600, thus 
cloaking the breach of trust referred to in the first 
charge, and so committed an offence punishable 
under section 477A, Indian Penal Code; and (3) 
that on a subsequent day he again falsified his 
employer’s cash book by showing the total on the 
credit side as less by Rs. 500 than he ought to have 
shown it, and so commitied another offence punish- 
able under section 477A, Indian Penal Code: 

Held, that although there was a similarity as to the 
amount dealt with, the second falsification alleged 
had nothing whatever to do with the alleged breach 
of trust in the first charge and the first falsification; 
that, therefore, there was no connection between the 
third charge on the one hand and the first and 
second on the other; that there was, consequently, a 
misjoinder of charges which offended against the 
express provisions of the Criminal Procedure Code 
and that, therefore, either the first or the third 
charge must go. NITYA GOPAL v. JIBAN KRISHNA, 
40 O. 318; 14 On L. J. 428 412 











eee 




















S. 233—Charges, joinder 
of —One charge for two distinct offences— lllegality. 
The joinder of the distinct offences under one charge 

is an illegality which is fatal to the proceedings. 
ASGHAR, ALI v. Emperor, 17 ©. W. N. 827; 14 OR. L. 
“J, 449 ; 609 
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SS. 234, 236, 239 
412 


ape Sen Re jana at a DAT 228 


———— SS. 250, 476—Compe- 
tency of Magistrate to proceed under ss. 250 and 476 
at one and the same time, 











TS 





There is nothing in the Code of Criminal Procedure 
io make it illegal for a Magistrate to proceed under 
both sections 250 and 476 of the Code atthe same 
time. ACHAR v. PIRUSHAH, 7S. L. R. 10; 14 Or. L. J. 
487 o 597 














S. 256—Re-calling prose- 
cution witnesses—Discretion. 


The Magistrate refused to grant the accused’s 
application for re-calling all the prosecution witnesses 
under section 256, Criminal Procedure Code, for 
cross-examination on the ground that the accused 
had the fullest opportunity of cross-examination 
and apparently did not want to elicit anything new: 

Held, setting aside the conviction and ordering a 
new trial, that the section gave the Magistrate no 
discretion in the matter andthe fact that there 
had been some cross-examination before the charge 
was drawn up did not affect the privilege of the 
accused. Nea Pya v. Emperor, 6 Bur, L. T. 67; 14 
Cr, L. J. 888 212 


————— — Chap. XXII, s. 260 
—Summary trial -Penal Code (Aci XLV of 1860), 
ss. 451, 452, 


Where a complaint is made to a Magistrate 
under section 452, Penal Code, and where there is 
nothing in the complainant’s examination on oath to 
justify the Magistrate in thinking that the offence 
falls under section 451, he ought not to follow the 
procedare of summary trials laid down in Chapter 
XXII of the Criminal Procedure Code, as the offence 
under section 452 is, not one of those mentioned in. 
section 260 of the Criminal Procedure Code, SHARMA 
Iver, R. S. v. Eupsror, 6 Bur. L. T. 187; 14 Cr. 655 


462 

-—-—— sS. 299 233 
S. 339— Pardon — With- 
drawal not provided for - Forfeiture —Approver cannot 
be tried for original offence unless definite finding re- 
corded after inquiry as to forfeiture, ` 


The present Code of Criminal Procedure, 1898, con- 
tains no provision for the withdrawal of pardons. 

The question whether the pardon has been forfeited 
is in each case a question of fact. The proper course 
in cases of alleged forfeiture is to draw up an order 
setting forth specifically the alleged breach of the con- 
dition of pardon, and to call upon the approver to show 
cause on a future date why he should not be tried for 
the offence for which he was pardoned. On the date 
fixed for the hearing, unless the approver admits the 
alleged breach of condition, the Magistrate or Judge 
should hear the evidence relied upon as establishing 
the breach and any rebutting evidence which the ap- 
prover may offer, and shouldthen record a definite 
finding as to whether there has been a breach or not. 
A definite finding arrived at in thig-manner is essen- 
tial before the approver can be placed on his trial for 
the original offence. Naa To GALLE v. ENPEROR, 6 
Bor. L. T. 96; 7 D. B. R. 1; 14 On. L, J. 401 225 
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345-——Compounding 
_ offence—Accused charged with offences of house 
trespass, grievous hurt and unlawful assembly — 

Summoned under charge of grievous hurt—Compromise 

of whale matter—Subsequent prosecution of accused, 
~ if maintainable—Penal Code (Act XLV of 1860), ss. 

143, 325, 448. 

The petitioners were accused of committing house 
trespass, causing grievous hurt and being members of 
an unlawful assembly. The Magistrate summoned 
the petitioners for the charge of grievous hurt only. 
In the course of the hearing, a petition of compro- 
mise was put in and the Magistrate sanctioned the 
compromise. Subsequently, the complainant sought 
to revive the case onthe ground that the terms of 
the compromise had not been carried out: 

Held, that, as the parties were entitled to compound 
the offence of honse-trespass without the sanction of 
the Courtand the Magistrate sanctioned the com- 
promise of the offence of causing grievous hurt, and 
asthe object Of the unlawful assembly could only 
have been to commit those two offences, the acoused 
could not be prosecuted any further. BASIREDDI v. 
KHAYRAT Aur, 17 COC, W. N. 948; 14 Cr. L.J. T 


618 
—————~ s. 403 228 


S.417—Appeal against 
acquittal—Finding of acquittal, when to be inter- 
jered with, 

An Appellate Court cannot interfere in the order of 
acquittal unless She original Court’s finding is clearly 
wrong and unreasonable on the evidence in the case. 

The placing of the dead body of a child on a batora 
(dung heap) quite close to a public road does not 
amount to a secret disposing of it within the mean- 
ing of section 318, Indian Penal Code. EMPEROR v. 
BAKHTAWARI, 26 P. W. R. 1913 Cr.; 14 OR, L. J. 525 


1005 
——— S. 422 741 


—— ———-—— $s. 435, 439 209 


SS. 439, 476—Order 
passed by Small Cause Court—Provincial Small 
Cause Courts Act (IX of 1887), s. 25. 

An application to revise an order, under section 476, 
Criminal Procedure Code, of the Judge of a 
Provincial Small Cause Court lies under section 25 of 
Act IX of 1887 and not under section 439 of the Code 
of Criminal Procedure. The power of revision con- 
forred by section 25 of the Provincial Small Cause 
Courts Act is much narrower than under the Code of 
Criminal Procedure. It is only when some substantial 
injustice has directly resulted froma material mis- 
application or misapprehension of law or from a 
material error of procedure that the High Court in- 
tervenes under section 25 of the Provincial Small 
Oause Courts Act. GAGGERO FRANCESCO V. EMPEROR, 
6 Bur. L. T. 144; 14 Or. L. J. 496 752 


— S. 476 — Order passed 
by Small Cause Court 752 
—— S. 476 — Magistrate’s 
power to take proceedings not precluded by award- 
ing compensation under section 250 9 
S. 476—Lodging infor. 
mation with Police—Report by Police that case false 
—Magistrate asking complainant to prove case— 
Order made wnder section 476, whether competent. 





————— S: 
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A. lodged an information with the Police who 
reported the case to be false. The case then 
came before the Sub-Divisional Magistrate who passed 
an order to the effect that the complainant, A., was to 
prove his case on the next date. Then the Magistrate 
made an order under section 476 of the Criminal 
Procedure Code against 4: 

Held, that the proceedings did not come within 
any of the provisions of the Criminal Procedure Code 
and the order under section 476 was bad. SARBA 
MAHTON v, Euperor, 17 O. W. N. 824; 14 On. oe 


887 
———— Sa 487 209 
S. 488 — Child—Prostt- 











tution not a profession. 

The word child in section 488 of the Criminal 
Procedure Code means one who has not attained the 
age of majority. 

For the purposes of the said section, prostitution 
cannot be treated as a profession by Which a girl can 
earn her livelihood. KrisHNASAMY IYER v. CHANDRA- 
VADHANA, (1913) M. W. N. 695; 14 M. L. T. 224; 25 
M. L. J. 849; 14 Ca. L, J, 525 1005 


mn S. 488 — Maintenance, 
order for—Death of person against whom order had 
been made—Haecution of order—Whether order en- 
forceable against estate of deceased. 

An order of a Magistrate passed under section 488 
of the Oriminal Procedure Code for maintenance, is 
not enforceable, after the death of the person against 
whom the order was passed, against his estate. Eap 
Artı v. Lat Brat, 14 Or. L. J. 878; 17 0. W. N. ee 


I 
— S. 495 213 


nt ee eaea ao Sq D A 4—Forfeiture 





—. 











eect 





——— Sa 520—Power of Appel- 
late Oourt to direct parties to establish their title in 
Civil Court. 

Under section 520 of the Code of Criminal Pro- 
cedure, an Appellate Court has full power to order 
that the parties should have their title to the 
property in dispute established in the Civil Court, 
Azmat Suan KHAN v., EMPEROR, 11 A. L. J. 452; 35 A. 

















874; 14 Cr, L. J. 526 1006 
— S. 526—Case should not 
be tried by Magistrate making inquiry 409 


S. 537—Omission to ex. 
amine complainant—Irregularity oured by section 
537. 

The omission to examine the complainant is cured 
by section 537, Criminal Procedure Code. EMPEROR 
v. NGA Po Kan, U. B. R. (1918) 162; 14 Or. L. J. 420 

404 

not Sy HAG — Fine imposed 

for compensation—-Murder case—Practice—Heirs of 
deceased not specified. 

The usual practice of the Chief Court is to avoid 
the imposition of fines where death sentences have 
been given. 

An s order imposing fines on the convicts for the 
purpose of compensation to the nearest heirs of the 
murdered person is bad ifno evidence has been 
taken to show that the convicts can pay the fines im- 
posed. 





aa 
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Criminal Procedure Code—conold. 


An order of compensation to the nearest heirs with- 
out specifying who those heirs may be is not a suffi- 
cient compliance with law. UHUHA v. EMPEROR, 18 P, 
R. 1913 Or; 14 Cr. L. J. 622; 41 P. W. R. 1918 Or. 5 


100 
ma SS. 556, 435, 43 5 

487— Prosecution directed by Deputy Commissioner 

—<Appeal from conviction heard by same officer as 

District Mayistrate—Disqualification — Consent of 

accused — Jurisdiction — Revision — Propriety and- 

legality both to be controlled by High Court. 

The words ‘try any case’ in section 556, Criminal 
Procedure Code, are wide enough to include the hear- 
iag of an appeal. 

Whether a given casa falls within the provisions of 
the said section is a question of fact to be determined 
by the circumstances of each particular case, and, 
therefore, it is not safe to draw any analogy from 
the decisions in other cases. 

In cases where a Deputy Commissioner, or other 
execntive head of a District or department, orders a 
prosecution, because the matter before him demands 
elucidation by judicial inquiry, section 656 would 
not be applicable. But in cases where the officer 
ordering a prosecution has satisfied his own mind that 
the accused is guilty, the section would be applicable 
and such officer should not try the accused. 

Where a Forest Officer asked the Deputy Commis- 
sioner of the District to administer a warning to the 
accused for having made a false report to that officer 
and the Deputy Commissioner directed prosecution of 
the accused under section 182, Indian Penal Oode, on 
the ground that he was satisfied that there was a clear 
case of a false report deliberately made: 

Held, thot under the circumstances, the Deputy 
Commissioner was disqualified from hearing as Dis- 
trict Magistrate the acoused’s appeal from a conviction 
under section 182, Indian Penal Code, inasmuch as 
such disqualification took away his jarisdiction, and 
such defect could uot be cured by consent or want of 
objection on the part of the accused. ` 

If a sentence has been passed or confirmed by a 
Court wkich could not legally try, or should not have 
properly tried the case, the Higb Court has a discretion 
to interfere in revision. In other words, the High 
Court has power to control the propriety as, well as 
the legality of a finding, sentence’ or order of any 
inferior Court. Faiz MUHANMAD v. EMPEROR, 9 N. 
L. R. 81; 14 OR. L. J. 888 209 








s. 565 214 


Criminal Trespass—Righi of private de- 
fence 623 











Culpable Homicide. 
299 to 304, 


Custom and Easement, 
between 
— —— Customary and prescriptive rights, differ- 
ence between 4 
—-, essentials of, and how to be proved— 
Custom, existence or non-vmistence of, a question of 
fact—Wajib-ul-araiz of villages other than one in 
suit, admissibility of, to prove family custom ewistrng 
in latter—“Family,? meaning of, in “family custom.” 
Whether or nota custom existe isa question of 
fact. 


See PENAL OODE, ss, 


distinction 
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In order that any course of conduct may be in- 
vested with the binding authority, which the law 
concedes to custom, it must be ancient, continuous, 
reasonable and definite, and these attributes must be 
established by clear and unambiguous evidence. 

The question, whether, in any given instance, the 
evidence led to prove the existence of those 
attributes is adequate proof of what the law re- 
quires, is a question of law which can be discussed in 
second appeal. 

Where certain Wajib-ul-araiz, relating to villages 

“other than the one in suit, were produced to prove 
an alleged “family custom” in matters of inheritance, 
on the ground that the owners of these villages 
belonged to the same clan as the owner of the village 
in dispute: 

Held, that the Wajib-ul-araiz were inadmissible in 
proof of the custom set up, the word “family” as 
used in the expression “family custom” not being 
wide enongh to include a clan. LALMAN v. HAND LAL 


House—Ancestral or acquired—No evi- 

dence—Presumption. 

Where there was nothing to show whether the 
house in question was ancestral or acquired: 

Heid, that in the absence of evidence to the con- 
trary, it must be assumed to be of the latter 











character, MUHAMMAD Hussain v. SHERU, 272 P. L. 
R. 1918 274 
—~-Adoption—No ceremonies neces- 

sary 303 








Daughter's son—Awans of 

Sialkot District—Burden of proof. 

Aniong Awans of the Sialkot District the adoption 
of a daughter’s son is valid by custom. 

The burden of proving such custom lies on the 
adopted son, MUHAMMAD ALI v. Jamita, 267 P. L. R. 
1918 197 








3 








Hindu Jats of Jullundur 
District—Person residing in one District owning land 
in another District governed by customs of his ances- 
tral home where he lives—Adoption does not affect 
meversioners as regards ancestral property among 
Hindu Jats of Jullundur District—Not so as regards 
non-ancestral property—Practice — Pleadings — No 
objection to form of suwt—No issue—Court’s power to 
decide suo motu--Custom primarily tribal. 

W., a Hindu Jat of the Jullundur District, owned 
land in that District, which was compulsorily ao- 
quired by Government and an equivalent given to 
him in the Hoshiarpur District. W., however, con~ 
tinued to live in his Jullundur home and merely 
paid intermittent visits to his property in the Hoshiar. 
pur District. 

W. adopted his daughter’s son: 

Held, (1) that the validity of adoption by TV. must 
be decided according to the custom of the Hindu 
Jats of the Jullundur District; 

(2) that custom obtaining among Hindu Jats in the 
Jullundur District does not enable a proprietor by 
such indirect means to deprive his agnatic relations of 
their right to succeed to such property as is, in the 
customary sense, ancestral; 

(8) that an appointed heir, however, would have 
the right to succeed to the self-acquired or non- 
ancestral property of the adoptive father. 
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Custom—conid. 


Where ina suit for declaration, challenging an 
adoption, the plaintiffs explained in their plaint that 
as they regarded a certain widow, as having a right 
to the property in suit, they claimed merely a dec- 
laratory decree, and no objection was taken by the 
defendants to the suit on this specific ground and no 
issue framed as to the form of the suit: 

Held, that it was not open to the Court to take up 
the point suo motu in its judgment and decide it 
adversely to the plaintiffs. 

Custom is primarily tribal, though the custom of a 
particular tribe may, and often does, differ in 
particular localities. Runta v. Waria SINGH, 287 P. 
L. R. 1913; 177 P. W. R. 1913; 94 P. R. 1913 454 


Adoption —Randhawa Jats ofJullun- 
dur District—Burden of proving validity of adoption of 
daughters son—Ancestral and non-ancestral property 
—Acquiescence, whether cultivating or exchanging 
ancestral land amounts to. 

The burden of proving that by custom among 
agricultural tribes of the Punjab the adoption of a 
daughter’s or niece’s son is valid is on the person assert- 
ing such a custom. 

Among Randhawa Jats of the Jullundur District, 
the son of a daughter or niece cannot be validly 
adopted. 

Among the agricultural tribes of the Punjab, col- 
laterals have no locus standi to contest the validity of 
an adoption or alienation so far as non-ancestral im- 
moveable property is concerned. 

Where an adoption is found invalid by custom, the 
collaterals can only recover the ancestral immoveable 
property, if the adoptee has succeeded to both 
ancestral and non-ancestral properties. 

The mere fact of cultivating a portion of the 
ancestral land under the adopted son or exchanging 
it does not amount to acquiescence on the part of a 
collateral, Surain SINGH v. JAWAHIR SINGH, 162 P. 
W. R. 1913; 281 P. L, R. 1913 839 


AHenation—Power of gift—Power 
§22 














of Will 


—— —— — Alienation effected by com. 
promise of suit, whether can be contested by sons or 
reversioners—Declaratory swit not brought within 12 
years—NSubsequent suit for possession—-Punjab Limit- 

ation (Ancestral Land Alienation) Act (I of 1900). 

An alienation of immoveable property effected by 
compro mise of a suit cannot be contested either by 
the son or other reversioners of the alienor, 

A claim for possession of ancestral property by a 
reversioner, on the ground that on the donee’s line 
being extinct the property reverts tothe family of 
the donor, is barred by the Punjab Act I of 1900, if no 
suit to contest it was brought within 12 years from 
the date on which the mutation was effected in favour 
ofthe donee. KALU v. SAWARIYA, 164 P. W. R. 1913; 
800 P. L. R. 1913 567 
-> — ~ of ancestral property by 
childless proprietor—Rohtak District—Riwaj-i-am— 
Burden of proof. 

According to the entries in the Riwaj-t-am of the 
Rohtak District, the burden of proof as to thé res- 
tricted power of alienation of ancestral property by a 
childless proprietor rests upon the personalleging it. 
TELU v. OHUNI, 231 P. L. R, 1913; 147 P. W. R. 1913 
373 
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—-— ——Alienation—Awans of Attock Tahsii 
—Sonless proprietor makiny Will in respect of whole 
of his property in presence of near collaterals, in- 
validity of —Will to be set aside as a whole. 


A sonless Awan propriotur of the Attock Tahsil 
made a Will under which he bequeathed nearly 4 of 
the ancestral land free of encumbrance to his sister’s 
son, whom he described as his son-in-law. One-half 
of the remaining property was left to the reversioners 
on condition that they pay off debts of the deceased, 
and in case of their not fulfilling this condition, the 
land was to go to some one else, As regards the 
other half, the Will laid down that the reversioners 
would only get it after the widow’s right had come 
to an end if they spent certain sums upon 
their funeral ceremonies. The reversioners, first 
cousins of the deceased, sued for a declaration that the 
Will should not affect their reversionary rights after 
the death of the widows: 

Held, that the Will as actually framed amounted to 
an alienation of the whole of the property in the pre- 
sence and indefiance of near collaterals, and was, 
therefore, not valid by custom, and must be set aside 
asa whole, The Court could not alter its provisions 
and say that one part was valid and another invalid. 
YAKUB Kuan v. FATEN Kuan, 253 P. L. R. 1913; 161 
P. W. R. 1913 ; 14 


Khokhars of Shahpur—Gift 
to daughter in the presence of agnates of 5th deyree 
invalid—Ordinary method of counting degree of rela- 
tionship— Power of gift - Will, power of. 

_ The ordinary way of counting the degree of rela- 

tionship is that laid down in Ladhu v. Musammat 

Daulati 126 P. R. 1890, and though in some parts 

of the Province it may be customary to adopt other 

methods, there is no special custom in this respect 
among Khokars of the Shahpar District. 

Among the Khokhars of the Shahpur District, to 
make a gift to a daughter binding on the reversionary 
heirs, it must receive the consent of the donur’s sons 
or near agnates and when no nearer agnates exist 
and agnates in the bih degree are the immediate 
heirs, the latter cannot be exoluded from the category 
of near agnates whose consent is necessary to make 
a gift valid. 

Where the power of gift is restricted, the power 
of disposing of property by Will must be equally 
restristed. Musammat SAHIBAN v. MUHAMMAD, 72 P. 
R. 1913; 294 P. L. R. 1913 


ee et nr ners aiita Necessity — Morigage-bond 
Bond for interest of mortgage—Limitation —Suit by 
reversioner to setaside mortgage barred by limitation— 
Idability under bond for interest. 











Where a mortgage was not contested within the 
period of limitation allowed by law, the next heir, 
when the estate devolves upon him, cannot contest his 
liability to discharge a bond executed for interest 
that had accrued on the mortgage. Mrs. K. MANUAL 
v. Prem SINGH, 257 P. L. R. 1913; 202 P, W. R. 1913 

í 65 
_——— Pathans of Kunjpura, Dis- 
trict Kai nal—Gift by husband to wife of self-acquired 
property—Gift subject to condition that it would 
revert to donors sons in case of donee’s death— Gift 
valid—Qondition void—Presumption in favour of 
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restricted power—Tribe included in list of agricultura 
tribes—Proof. 


Under the Muhammadan Law, a gift by a husband 
to his wife with the condition that the donee would 
have only a life-interest and that after her death 
the property would revert to the sons of the donor, is 
valid but the condition is void. 

In matters of alienation, the Pathans of Kunjpnra 
in the Karnal District are governed by Muhammadan 
Law and not by custom. 

The initial presumption in favour of a restricted 
power of alienation of ancestral property applies to 
members of agricultural tribes who are members of 
village communities. But where a family, though 
belonging to an agricultural tribe, has altogether 
drifted away from agriculture ag its main occupa- 
tion, the presumption no longer attaches in the case 
of such a family. . 

The mere fact thata tribe is included in the ‘list of 
agricultural tribes under section 4 of the Punjab 
Alienation of Land Act is not conclusive proof that 
the tribe has adopted tbe general rules of Customary 
Law. NATHU v. Rarig MUHAMMAD, 270 P. L., R. 1913; 
171 P. W. R. 1918 207 


— Alienation—Sale—Declaratory suit 
by reversioners— Vendee not entitled to stand in the 
shoes of the previous mortgagee from whom he has re- 
deemed. 


In suits by the reversionary heirs claiming a decla- 
ration that a certain sale is not binding sofar as they 
are concerned, the Court has to determine whether 
the sale is binding as uch ‘Inall these cases the 
fact that the vendee has paid off a prior mortgagee 
does not entitle him to urge against the reversioner® 
that he can retain the land during the life-time of the 
alienor and can also stand in the shoes of, the previ- 
ous mortgagee from whom he has redeemed. PAR- 
TAPA V. ATTAR SINGH, 37 P. R. 1918; 262 P. Lo R. 
1913 289 











— by sonless male proprietor ` 
—Locus standi of reversioner to contest alienation— 
Burden of proof--Presumption in favcur of aliena- 
tion—Rohtak District. 6 


In the Rohtak District, the burden of proving that 
a reversioner is competent to contest an aliena- 
tion of ancestral property made by a sonless 
male proprietor, lies on the reversioner except when 
it is challenged on the ground that it was made for 
immoral purposes. Saxo v. FAJAR ALI Kuan, 130 
P. L. R. 1918; 148 P. W. R. 1913 475 





— aaa by widow—Necessity— Old 
sale of over 30 years—Sate never questioned by rever- 


sioners—Strict proof of necessity not required, D 


BH Where (1) asale bya widowiwas effected nearly 
thirty years ago and no objection was eyer made by 
her husband’s reversioners that ib was invalid for 
want of necessity: d 

(2) the reversioners of her husband had abandoned 
their land in their village of origin prior to 1880; and 

(2) it had been decided ina suit, to which one of 
the reversioners was aparty, that the sale was for 
necessity: 

Held, having regard to the above considerations, 
that very strict proof of necessity could not be 


. 
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expected from alienees and that, therefore, the sale 
could not be setaside for want of such strict proof. 
NAGINA SINGH Vv. Ranta, 251 P. L.R. 1913; 187 
P. W. R. 1913 566 


—— Gift—Khatiars of Attock District—Col- 
laterals of donor eacluded by all heirs, male or 
female, of the donee. 

Among Khattars of the Attock District, there must be 

a failure of all female as well os male heirs in the 

donee’s line before the collaterals of the donor can 

claim the inheritance. Samancnt KHAN v. BEGAM 

JAN, 286 P. L. B. 1918; 191 P. W. R. 1913 45I 


-~—Nangial Rajputs of Rawalpindi 
Tahsil -Sonless proprietor gifting whole ancestral 
property to son-in-law (alsoa collateral) in presence 
of first cousin—Gift valid. 

According to the custom obtaining amongst Nan- 
gial Rajputs of the Rawalpindi Tahsil, it is competent 
to a sonless proprietor to make a gift of the whole of 
his ancestral property to his son-in-law (who is also a 
collateral) in the presence of a first consin of the 
donor. Karm Din v. KHATTAR, 64 P. R. 1918; 288 P. 
L, R. 1918; 186 P. W. R. 1918 481 


—Maintenance—Widow of prede- 
ceased son š 519 


Marriage—Udasi Fakirs of Tahsil 
Jagraon, District Ludhiana. 
Udasi Fakirs do not abstain from marriage. UTTAM 
Das v. CHANAN Das. 51 P. R. 1918; 283 P. L. R. 1913 
+200 P. W. R. 1913 46 


Succession — Custom of family, 
taking succession out of ordinary Hindu Law, how to 
be proved—Custom to be ancient, continuous, certain 
and reasonable— Numerous instances to be proved. 

_ If a party rely upon the special custom of a 

family to take the succession out of the ordinary 

Hindu Law, such custom must be proved to be 

ancient, continuous, certain and reasonable, and being 

in derogation of the genoralrule of law, must be 
construed strictly. 

A custom must be very satisfactorily proved 
by evidence of particular instances so numerous 
as to justify the Court in finding in favour of the 
custom, 

One solitary instance or even four modern instances 
are not sufficient to prove a custom. DURGA CHARAN 
MAHTO v. RAGHUNATH MAHTO 810 


Daughter — Tahsil Chakwat 
—Mairs—Daughter excludes collaterals more dis- 
tanily related than fourth degree. 

Among Mairs of Tahsil Ohakwal, the daughters of 

a deceased sonlessy proprietor, whether married or 

unmarried, exclude from inheritance collaterals 

more distantly related than the fourth degree. Sar- 

FRAZ Kuan v. MUHAMMAD, 290 P. L. R. 1918; 189 P. 

W. R. 1913 437 


— Deceased proprietor leaving 
no heirs—Proprietors of Patti when to succeed— 
Compact community—One gdt—Presumption--Rach 
partidu plaintif entille to get decree for his own 
share. 

Where a proprietor, governed by the Customary 

Law, dies without leaving any heirs, his property 

will go tothe, proprietors of the-deceased’s patti 
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provided the patti is owned by members of one gôt 
forming a compact and homogeneous community a 
fact from which the Courts may draw a presump- 
tion in favour of their descent from a common 
ancestor. 

The right of the proprietary body asa whole to 
succeed in cases, in which it exists, is primarily 
based on real or assumed relationship to the holder 
of the land or tothe member of the proprietary 
body from whom his title was derived. 

Such a right should be assumed in the case of 
homogeneous estates or sub-divisions of estates 
where the owners are all or nearly all of the same 
tribe as the last holder of the land or the member of 
the proprietary body from whom he derived his 
title. 

The proprietors of the patti who are plaintiffs in 
such a case can geba decree only forthe share to 
which they are entitled. IBRAHIM v, BARKAT, 201 P. 
W. R. 1913; 323 P. i. R. 1913 879 


Succession —Jats of JhelumDistrict 
—Collaterals seven degrees removed not entitied to 
succeed in preference to a daughter. 








Among Jatsin the Jhelum District, collaterals 
seven degrees removed are not usually considered 
heirs in preference to a daughter. FAZAL v. Musam- 
mat Us, 265 P. L. R. 1918; 173 P. W. R. 1918 300 


Jhanda Jats of Hoshiarpur 
Lahsit—Widow of pre-deceased son not entitled to 
succeed with her husband’s brothers, but entitled to 
portion of property for maintenance, 


According to the custom of the Jhanda Jats of the 
Hoshiarpur Tahsil, the widow of a pre-deceased son 
has no right to succeed after the death of her father- 
in-law to the share to which her husband would have 
succeeded, if he had been alive. 

The widow would, however, be entitled to hold 
possession of such portion of the land left by the 
father-in-law as should be reasonably sufficient for 
her maintenance. Musammat DHAN KAUR v. LAKHA 
Sinag, 71 P. R. 1913; 293 P. L. R. 1913 519 


— —~—-— am — Mother succeeds not as the 
mother of son but as widow of father. 








Under the Customary Law in the Punjab, where 
a mother succeeds to the son, she does not, strictly 
speaking, succeed as the mother of her son (the last 
proprietor) but as the widow of her husband, i.e., the 
father of the son. IBRAHIM v. BARKAT, 201 P. W. R. 
1918; 323 P. L. R. 1913 879 


—-Muhammadan Jats of Jul- 
lundur District—Specific custom not proved-—Muhains 
madan Law applied — Maternal uncle excludes son of 
granddaughter of great-great-grandfather of deceased, 


Where among the Muhammadan Jat agriculturists of 
the Jullundur District, who are governed generally in 
matters of inheritance by the Customary Law of the 
Province, the parties fail to prove affirmatively a 
custom under which the one or the other is entitled to 
succeed, the rule of Muhammadan Law applies 
and the maternal uncle excludes the son òf the 
granddaughter of the great-great-grandfather of the 
deceased. Ruta v. SULTANI, 193 P. W. R. 1913 


532 
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Succession—Puchhrat Brahmins 
of Multan city —Daughters -—Collaterals, 

Among Puochhrat Brahmins of Multan city, there 
exists no custom whereby the collaterals of a de- 
ceased proprietor are‘entitled to succeed, in preference 
fo his daughters, to property of which he was ab- 
solute and exclusive owner. JESA DAL v. Ganea Devi, 
81 P. R. 1913; 321 P. L. R. 1918 858 
= ~Rule of per capita succession 

—Revenue officer not to inquire into custom— 

Chundawand--Suecession — Limits of inquiry in 

mutation. 

The general rule of per capita inheritance is sufi- 
ciently well established to justify a mutation officer 
recording a share on its basis. The inquiry as to the 
proof of the custom of chundawand (per stirpes) 
would necessarily exceed the limits of the summary 

, proceedings to which the scope of such an inquiry 
should be limited. MOHAMAD KAAN v. ATA MOHAMAD, 
3 P. R. 1918 Ruev.; 289 P L. R. 1913 436 

— Á mama ——Sainis of Hoshiarpur District 

—Mother —Step-mother—Widow’s succession as col- 

lateral in place of her deceased husband—Burden of 

proof—~ Widow's re-marriage to her deceased husband's 
brother, effect of —Evidence—Instances based on al- 
mission, value of. 

The distinction between a “mother” and 2 “step- 
mother” is recognised both inthe Hindu Law and 
Onustomary Law and a “step-mother” cannot be in- 
troduced as an heir under the word “mother.” 

In the Riwaj-t-am of the Sainis of the Hoshiarpur 
District, the word “mother” does not include a “step- 
mother.” 

The onus of proving a special custom in favour of 
the succession of a step-mother is on the person 
asserting its existence. 

“Under the Customary Law, ordinarily a widow, by 
re-marrying her husband’s brother, does not for the 
purpose of succession lose her previous status as the 
widow of her first husband, 

An instance: based upon admission is not valueless 
in all cases. The weight to be attached to such an 
instance would depend upon the ciroumstances of the 
case. 

Among Sainis of the Hoshiarpur District, a 
daughter-in-law is, by custom, entitled to succeed 
to the estate of her father-in-law to the extent of 
the share of her deceased husband along with his 
brotbers. 

The custom under which a widow succeeds col- 
laterally to the property to which her deceased husband 
would have succeeded, had he been alive, is an un- 
usual one and the onus lies on the person asserting 
its existence. KANHAYA SINGH v, Prent, 166 P. W. 
R. 1913; 322 P. L. R. 1913 8 

———Udasi Fakirs of Jagraon 

Tahsil—Legitimate son versus chela. 

Among the Udasi Fakirs of Tahsil Jagraon, District 
Ludhiana, a legitimate son is entitled to sneceed to 
the property of his father in preference to the chela of 
the deceased. Urtam Das v. CHANAN Das, 51 P. R. 
1913; 283 P. L. R. 1913; 200 P. W, R. 1918. 462 
Damages. See DEFAMATION. 

—— Distraint of property by mamlatdar 
526 


mama mmm Malicious prosecution —Libel — Limi- 
tabion | 768 
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Decree. See Oivin PROCEDURE Cong, 1908, s. 2. 


—— ——— of dissolution of marriage passed without 
jurisdiction 55 
—— Assignment ~ Decree for possession dnd mesne 
profits --Assignors not substituted in suit—Application 
for substitution within three years from assignment 
but amendment of application after that period — 

Limitation —Oivil Procedure Code Act (V of 1908), 0. 

XXII, r. 10, whether applicable where -assignor not 

substituted - Right to mesne profits under decree, 

whether assignable —Judgment-debto-, if competent to 
challenge assignment oj decree on ground of non. 

payment or inadequacy of. consideration. . 

A decree for recovery of possession and mesne 
profits was assigned to A. but the assignors had not 
been substitated in the snit. The application for sub. 
stitution by A. was made within three years from the 
date of the assignment, but the application was 
amended after three years had expiredfrom that - 
date: 

Held, that the application shoald be treated as 
having been made on the date it was originally 
presented and that even if the application be consi- 
dered as having been made on the date of the 
amendment, the right of the assignee to apply for sub- 
stitution in a pending suit was a right which acorued 
from day to day and was not barred by limitation. 

Order XXIL, rule 10, applies to an application 
made by a person who has not obtained an assignment 
directly from a party to the sait but has obtained an 
assignment derivatively from a party to the suit. 

A right to sue for damages cannot be transferred; 
but where aclaim for mesne profits has merged 
in a judgment before assignment, the right under the 
judgment is assignable, although the original cause 
of action was not. Ifthe transaction is considered 
as benami, there is nothing in law to preventa 
benamdar from applying to the Court for ascertain 
ment of mesne profits. 

A judgment-debtor cannot challenge an assign- 
ment of the decrees on the ground that the whole 
of the consideration was not paid by the assignee 
to the assignor, or that the consideration was in- 
adequate, for that isa matter between the assignor 
and the assignee, PRASANNA KUMAR v. ASUTOSH Rory 





——, construction of —Terms of decree consistent 
with either of two inconsistent views—-Judgment must 
be resorted to--SMortgage-decree directing mortgage- 
debt first to be discharged by sale of property in pos- 
session of one defendant and balance by sale of pro- 
perties in possession of other defendants-—-Mortgage~ 
decree paid of by jormer only—Q(ontribution, right 
of. 
Where the terms of a decree are consistent with 
either of two inconsistent views, the Court will turn 
to the judgment to sce the reasons for the decres, 
In a suit by a mortgagee defendants Nos. 1 to 8 
were the mortgagors and defendants Nos. 4and 5 
were purchasers of portions of the mortgaged pro- 
perty. Defendant No 4 had purchased on “the under- 
standing that he would pay off the whole of the mort- 
gage- debt. The Court accordingly passed a decree 
directing that the mortgage-debt should first be 
discharged by the sale of property purchased by 
4th defendant, the balance, ifany, by the sale of 
properties in the possession of defeadants Nos. 1 to 
8, and the balance, if any, by the sale of property iu 
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the hands of the 5th defendant. The 4th defendant 
paid off the mortgage-decree and sued the other de- 
fendants for contribution: 

Held, that he was not entitled to any contribution. 
Ramana GOUNDEN v. RAMALINGA MUDALIAR, 25 rs L. 
J. 24 


Declaratory suit. 


See Spuciric RELIEF Act, 
8, 42. 5 











_——w 


Suit for correction of aby 
in khewat as to status of plaintiff 32 


Detamation. See Penat Cons, s. £99. 


Damages — Statements made to a 
Police Officer in the course of inquiries under prevene 
tive sections of the Oriminal Procedure Code— 
Qualified privilege — Burden of proof—Malice — 
Reasonable and probable cause, 

A Police Officer was making inquiries with a view 
to taking proceedings under the preventive sections of 
the Criminal Procedure Code, and the defendants 
were examined by him as witnesses in the course of 

„those inquiries. At their conclusion the Officer asked 

them whether there were any other bad characters 
in their village, and in reply they made the statements 
against the plaintiff to the effect that he was a man 
of bad character and an associate of criminals. Plain- 
tiff, thereupon, brought a suit for damages for 
slander: 

Held, (a) that it lay upon the defendants to prove 
that the occasion was privileged; 

(b) that the occasion was not absolutely privileged 
but it was one of qualified privilege; 

(c) that the defendants having proved the occasion 
to bea privileged one, it was then for the 
plaintiff to establish malice on their part; 

(d) that if he succeeded, it was still open to the de- 
fendants to show that their statements were 
true or that they believed them to be so, in 
other words, that they had reasonable and 
probable cause for making the statements 
they did. Maune Lu Gate v, Maune Po 
Tazin, 6 Bor. L. T. 100 : 290 

Oekkhan Agriculturists’ Relief Act 

(XVI of 1879), S. LOA—‘Any other law for 

the time being in force,” interpretation of— Ejusdem 

generis, rule of. 

In section 10A of the Dekkhan Agriculturists’ 
Relief Act the words “any other law for the time 
being in force” ought to be read ejusdem generis 
with the preceding words which refer to section 
92 of the Evidence Act, and do not include the 
Registration Act. 

In giving the Court power to go behind a written 
instrument, section 10A of the Dekkhan Agriculturists’ 
Relief Act was intended to remove those restrictions 
which would stand inthe way of pursuing the in- 
quiry beyond the written words, but when the in- 
quiry is opened, the Court is as usual bound by the 
ordinary laws of evidence or otherwise. GOPAL PAR- 
SHOTTAM v. Morar Punsa, 15 Bow. L. R. 555 249 


S. I5B, scope of —Mort- 
gage suit—Compromise decree fining instalments—In 
default of payment whole property to be sold —Condi- 
tion not unlawful or against public policy. $ 
The provisions of section 15B of the Dekkhan 

Agviculturists’ Relief Act cannot be applied by analogy 
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whenever a2 compromise is entered into, which is to 
be recorded by the Court und to form the basis of a 
consent decree. The section in terms only applies 
where the Courtin its discretion directs that the 
amount due shall be payable by instalments. 

A compromise by parties toa mortgage suit, go- 
verned by the provisions of the Dekkhan Agrioul- 
turists’ Relief Act, under which, upon the failure to 
pay two instalments, the whole of the mortgaged 
property may be brought to sale, is not unlawful or 
contrary to public. policy. SHIVAYAGAPPA SANGAPPA 
v. GOVINDAPPA PAUDAPPA, 16 Bom. L. R. 768 


969 F. B. 


Dispossession — Trespass, isolated act of—~ 
lank, possession of—Inability of plaintiff to catch 
fish from tank on account of defendant's opposition, 
whether dispossession or act of trespass. 


The plaintiffs sued for damages for fish unlawfally 
caught from their tank by the defendants on Mareh 27, 
1912. The suit was commenced on June 20, 1912, On 
December 27, 1911, the plaintiffs had gone to take fish 
from the tank, but the defendants threw brickbats at 
them and threatened to use force with the result that 
the plaintiffs were not able to catch fish, Before thig 
the defendants had instituted a suit for damages 
against the plaintiffs on the allegation that the latter 
had unlawfully taken fish from the tank but the suit 
was dismissed on Novomber 30, 1911, on the ground 
that the defendants were not in possession of the 
tank. The present suit was dismissed on the 
ground that on December 27, 1911, the plaintiffs were 
dispossessed as they were unable to catch fish on that 
day, and that, therefore, they were not in possession 
on March 27, 1912, when the alleged cause of action 
accrued: 

Held, that the Court below overlooked the 
fundamental distinction between an act of disposses- 
sion and an isolated act of trespass, and that it must 
be found upon the evidence whether the plaintiffs 
were in possession on March 27,1912, when the cause 
of action accrued. PURNA OHANDRA BANERJEE v. 
ANANTA KEROT 


Divorce. 
Divorce Act (IV of 1869) Husband and 


wife—Divorce—Jurisdiction of Court to decree-— 
Domicile, foreign— Residence in India. 


Under the Indian Divorce Act, it is provided that 
residence in India is sufficient to give the, Court juris. 
diction. 

Therefore, where a party, retaining his foroign 
domicile, is resident in British India and the marriage 
is solemnized in India, the Court is bound to grant 
him a divorce on the grounds specified in the Act; the 
result being that he will have a valid divorce in 
British India, but his marriage will be valid in the 
country where his domicile of origin is and in every 
other civilized country. Francesco GIORDANO v. 
BLORA Grorpano, 17 0. W. N. 491; 40 C. 215 512 


——_— S. 2- Suit for restitution of con. 
jugal rights—Parsi respondent not within Presidency 
—High Court has no jurisdiction to hear suit 
Matrimonial jurisdicticn of Indian Courts not based 
upon domicile—Residence-—Interprelation—Cost3 of 


See Buppuist Law. 
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petitioner wifes attorneys—Deposit not affected by 
result of suit. 


The Bombay High Sourt has no jurisdiction to 
grant a decree for restitution either against a Parsi 
respondent ora respondent not within the Presidency. 

The matrimonial jurisdiction of the Indian Courts 
is in no way based upon domicile. h 

The residence of the petitioner within the meaning 
of section 2 of the Indian Divorce Act must be Bona 
fide and not casual or as a traveller. 

The petitioner wife under the Indian Divorce Act 
is entitled to have the fund, paid in by the husband 
for the benefit of her attorney, so applied, whatever 
the result of the petition, provided, of course, that the 
attorney is in no way to blame. NUSSERWANJI 
Pestonst WADIA v, Enzonora Wania, 15 Bom. L. R. 
593 492 
——— S. 3 (3)—District Court—Dwi- 
sional Couwrt—Jurisdiction—Residence of- husband 
and wife. š 


In the case of a petition under the Indian Divorce 
Act, a Divisional Court, which is the District Court 
under the Act, has jurisdiction only if the husband 
and wife reside at the time of the petition under the 
Act, or have last resided together, within the local 
limits of the ordinary jurisdiction of the Court. 
Mrs. Rose D’Castro v. EDMUND D’Castro, 7 L. B, R. 
5; 6 Bur. L. T. 176 399 


Divorce by Muhammadan wife 








642 

Decument, constriction of—Charge—Simple’ 

mortgage. 870 

—— , construction of—Deed of further 
mortgage 6 


——— not produced with plaint—Admis- 
. gion in evidence at later stage—Admission by first 
Court in evidence—Power of Appellate Court 331 








a admitted without proof but without 
objection-—— Without proof. 

If a document is admitted in evidence without be- 
ing proved and without any objection by the party 
whom it affects, it may be treated as duly admitted. 
SHRINIVAS SARJERAO v. BALVANT VENKATES, 15 Bom. 
L. R. 523 162 


Construction—Kabuliat — Promise to 
pay interest upon arrears of rent at rate of one anna 

. per rupee —No mention as to whether interest payable 
at that rate per month or per year— Evidence, whether 
admissible to prove what was meant—Evidence Act (I 
of 1872), ss. 92, 93, illus. (b). 


A kabuliat recited that interest would be paid by 
the tenant upon rent in arrears at the rate of one 
anna per rupee. It did not expressly state whether 
interest at that rate was payable monthly or an- 
nually: 


Held, that, in view of the provisions of sections 92 
and 93 of the Evidence Act, oral evidence was not 
admissible to show what was intended by the parties; 
the intention must be gathered from the language 
used by them in the instrument. PROTAP OHANDRA 
v, MOHAMED ALI f 443 
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Dower Fictitious dower fined at marriage-~Khat- 
tars of Attock District—Customary dower —Mehr-ul- 
tisl—Reasonable sum— Unsecured dower-debt-—An- 
cestral property not liable. 

Among members of the Khatiar tribe in the Attock 
District, the dowers of ladies are fixed at very high 
amounts but there is,in reality, no intention on the 
part of the husband to pay those amounts nor ox- 
pectation on the part of the wife that she will be paid 
as such. 7 

In such a case, the wife should be allowed the 
mehr-ul-mist or customary dower. 

Ornaments given to the wife at the time of the 
marriage are usually regarded, according to the pus- 
tom of the Khattar tribe, as part of a wife’s dower. 

Where a young woman of good family was married 
to a somewhat elderly man, who had already two 
wivesliving and who died leaving property worth 
about sixty or seventy thousand rupees: 

Held, that it was reasonable toallow the young 
widow Rs. 5,000 on account of her dower. 

Tho ancestral property of a deceased Khattar can- 
not be made liable forthe payment of unsecured 
dower-debt due to his widow. GAUHAR KHANUM V. 
Nawas Kaan, 804 P, L. R.1918; 199 P.W. R. 19'3 
777 

84, 


See Hvipencr AOT, 


Drunkenness. See Penaz CODE, s. 


Dying Declaration. 
Be. 32, 38. 


Easement—tvse of privy 
and custom, distinction 


224 


between 











or occupation of property—Possession 
of pankh or eaves for discharge of water. 

The possession of a pankh or eaves for the dis. 
charge of water overhanging another’s land is an 
easement and nob an occupation of his property. 
CHHOTALAL v. Maninat, 15 Box. L. R. 551; 37 Be 








Discharge of surplus water of defend- 
ants land upon plaintiffs land through channel— 
Filling wp of channel—Suit to restore channel to 
original condition, if lies. 

The plaintiff and the defendant are adjoining 
owners of land. The defendant used to discharge 
upon the land of the plaintiff the surplus water of 
his tank through a channel on his own property. 
Recently the defendant has filled up this channel. 
The plaintiff has brought this suit to compel the 
defendant to restore the channel to its original con- 
dition: 

Held, that an easement exists for the benefit of the 
dominant tenement alone; that the servient owner 
acquires no right to insist on its continuance or to 
ask for damages on its abandonment; that the plain- 
tiff has not established a right enforceable under the 
law; and that, consequently, the suit is not maintain- 
able. ALTAHUDDIN OHOWDHRY v. Aso KRADEM, 17 C. 
W. N. 1066; 18 C. L. J. 13h 


Lank belonging to landlord—Right to 
irrigate tenants lands from water of tank—Presumed 
grant—Use from time immemorial, < 
A tank belonging to the landlord was not used for 

bathing, drinking or culinary purposes. Is was sibu- 

ated in the midst of arable lands and intended purely 
for the purpose of irrigation. There were openings 
in the tank and well defined channels running from:, 
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the tank to the fields. From time out of memory, 
ee tenents had been irrigating their lands from this 
tan 

Held, that these facts were sufficient to justify the 
inference that the tenants had acquired an easement 
to irrigate their lands from the water ofthe tank by 
a presumed grant. BHUPENDRA NATE V. ANNADA 
PROSAD 359 





of light and air—Proposed building 
rendering plaintif’s house less substantially useful— 
Building not yet begun—Injunction proper remedy. 
Where the proposed building of the defendant 
wdtld interfere with the plaintiff’s right of casement 
and deprive the plaintiffs’ rooms of light and air 
rendering them less substantially useful as a residence 
_ than before, and the defendant has not begun building, 
the Court should grant an injunction, as damages 
would not afford adequate relief. HARDASMAL v. 


KUNDABAT, 7 S. L. BR. 21 544 
. Ejusdem Generis, rule of 249 
Election. See MUNICIPAL ELECTION. 








Election of Additional non-official members 
to Supreme Council by members of Bengal Legislative 
Council—Some members voting before taking oath of 
allegiance—Non-election of plaintiff—Appeal by 
plaintiff to Governor-General in Council rejected—Suit 
by plaintif for declaration—Injunction—Specific 
Relief Act (I of me s. 42—Civil Procedure Code 
(Act F of 1908), s. 9 
The plaintiff was a candidate for election as 

a non-official additional member of the Governor- 

General’s Council by the non-official members of the 

Bengal Legislative Council, In that election, the 

defendant No. 2 stood atthe head of the poll, the 

defendant No. 1 standing second, the plaintiff being 
third. Acting under the terms of the Regulation 
framed by the Governor-General in Council, the 
plaintiff preferred an appeal to the Governor-General 


in Council asking that the election should be declared ` 


to be void on the ground that twoof the electors 
who had voted had not, at the time of voting, taken 
the oath of allegiance as required by the terms of the 
Regulation. The appeal was rejected and it was 
decided that the two defendants were duly elected 
members of the Governor-General’s Council. 

The plaintiff then brought a snit for a declaration 
thatthe election of the defendant was void and 
prayed for an injunction restraining the defend- 
ants from exercising powers and.funotions as 
non-official additional members of the Governor- 


| General’s Council: 


Held, (1), that section 9 of the Civil Procedure 
Code dealt with the Courts, not with the rights of 
parties, to find what was the jurisdiction of the Court 
and what civil suit the Court might try; 

(2) that the rights, if any, which the plaintiff had 
in this case, were governed by the Specific Relief 
Act: 

(3) that it was only for the purpose of exercising 
the legislative functions that the oath of allegiance 
was required, and the mere fact of omission to take 
the oath of allegiance did not ipso facto cause a 
member of a local Council to vacate his seat or make 
him incompetent to vote for the election of mem- 
pers to the Imperial Legislative Council; 
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{4) that upon the facts as the plaintiff deliberately 
elected to carry his appeal to the Governor-General 
in Council, and as a very serious delay had been occa- 
sioned, and the two defendants sat and voted 
in the Imperial Council for the whole Sessions, the 
injanction should not be granted. BHUPENDRA NATH 
v. RANJIT SINGH 


Encumbrance. 
s. 159. 


Escheat, right of, when evercisable—Abandonment 
of grove by grove-holders, effect of —Possession, main- 
tainability of suit for recovery of, when property in 
suit remained lung as bona vacantia—-Bona vacantia, 
effect of-—Wajib-ul-arz, custom wider than that 
recorded in, may be proved. 

Certain grove-holders, who had aright under the 
village wajrb-ul-arz to sell thetrees of their groves, 
sold then; and the plaintiffs thereupon, asthe pro- 
prietors of the village, sued to recover possession on 
the ground that they had escheated to them by reason 
of the original grove-holders having absconded from 
the village: 

Held, (1) that inasmach as the plaintiffs had nob 
tried to recover possession fora long time, it could 
notbe said that the grove-holders had absconded and 
that the plaintiffs were, therefore, not entitled to sue 


See BENGAL Tenancy Act, 


for possession on the ground of escheat; 


(2) that the plaintiffs were entitled to prove a 
custom wider than what might be inferred from 
the terms of she wajib-ul-arz, KUNJ BEHARI v. 
RAMESHWAR 


- Estoppel—Oonsent to the grant of succession. 
889 


certificate 





~——Error in registration procedure—Facts 
alleged by the party 3 





Father as manager, acts of, how far 
- binding on sons 


-——— Husband managing wife’s property— 
Alievation by husband 341 








Mortgagee of chartered vessel 


844 


Mortgagee not estopped from disputing 
mortgagor's title -Title of plaintiff mortgagor 
523 
Pre-omptor induced to treat transaction 
as a whole—Oral evidence to show different nature 
of transaction not allowed 3I 


—— Attestation. 

When the attestorofadocument Las an existing 
interest in the property dealt with in the document, 
his attestation binds him as to the correctness 
of the recitals therein, because his attestation 
raises the prima facie presumption that he knows 
the contents and acquiesces in the disposition 
of the property by the deed he attests. But 
the attestation of a casual witness, who has then 
no interest in the property, cannot estop him for all 
Narayana Atyanv. Rama Atryar, (1913) M. 
W. N. 588; 14 M. L. T. 89; 25 M. L. J. 219 625 


—— Ezecution of rent decree — Holding described 
as mokurari in sale proclamation — Landlord, whether 
competent to plead subsequently that holding is not 
mokurari---Evidence Act (I of 1872), ss. 13, 115— 
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Some of the landlords decree-holders— Whether estoppel 
affects landlords not parties to suit— Sale certificate, 
entry in, whether evidence against them. 

When a purchaser buys atan execution sale, all 
thathe need look tois the sale proclamation . and 
possibly the decree. The sale proclamation can 
only be prepared by the Court, from the information 
given by the decree-holder, and if he lets the sale 
advertisement be drawn up ina particular way, he 
cannot be allowed to repudiate it afterwards and 
plead that the purchaser, whose money he has taken, 
has bought something quite different from what was 
advertised for sale. 

Therefore, where some of the landlords have sold a 
holding in execution of arent-decree and have ad- 
vertised it for saleasa mokurari holding, they are 
estopped from afterwards pleading that the holding 
is not mokurari. But the estoppel would not affect 
the landlords who were not parties to the rent suib, 
though the entry in thesale certificate would be 
strong evidence against them under section 18 of the 
Evidence Act. IKHIRODE OHANDRA GHOSH Vv, JANKI 
Das Janup 753 


——Mortgage-deed—Mortgagee describing him- 
self owner—Person signing and declaring he has no 
objection to the mortgage estopped from asserting his 
own right even against subsequent mortgagee under- 
taking to pay the first mortgage— Transfer of Property 
Act (IV of 1882), s. 41—Principles followed in the 
Punjab. 

Where in a registered mortgage-deed, the mort- 
gagor described himself as the owner of the property 
mortgaged, and in the deed it was distinctly stated 
and the statement was attested by B. that B. had no 
objection to the mortgage and subsequently a second 
mortgage was effected in favour of third parties who 
were to pay off the first mortgage: 

Held, that B. was estopped from asserting his own 
interest in the property as against the second mort- 
gagees. 

An act may involve, and amount to, a distinct de- 
claration which may create anestoppel. So, if a man 
take an active part in carrying ont a mortgage on 
behalf of another, as by signing the deed, his acts 
may amount to a declaration of the validity of the 
mortgage a8 against any claim but his own. The 
principles of section 4], Transfer of Property Act, 
followed. Musammat Basso v. Mir MUHAMMAD, 278 
P. L. R. 19138 291 


Evidence—Custom—Instances based on admis- 
sion 876 


——Judgment based on inadmissible ovi- 








dence 








Mortgage by one member of family— 
Recitals in the deed, whether evidence againat 
other members 95 
Nature of contract with some tenants in 
respect of certain land, if evidence of nature of 
contract in respect of other Jand 





— Admissibility — Notes of statements of 
witnesses by Police. 

If written notes of statements made by wib- 
nesses jo the Police are to be used in order to discre- 
dit them, the Police Officer who recorded them should 
be called as a witness to prove them. ACITAR v. PIRU- 
sHAH, 78. L. R. 10; 14 Cr. L. J, 487 
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Entries in Death and Birth Registers of 
Chaukidars, 
The entriesin the Chaukidars, Death and Birth 
Registers are a strong piece of evidence. Urram Das 
v. OHANAN Das, 61 P, R. 1913; 283 P. L. R. 1018,29 





P. W. R. 1913 


Oral evidence, admissibility of. 
Although oral evidence is inadmissible to prove 
the contents of a document unless non-production of 
the original is accounted for, there is nothing to 
prevent a Court from taking into consideration 
evidence as to the existence of the document. “Harr 
HAR BAKSH SINGH v, Buarat Prasan, 16 O. 0. 
Evidence Act (1 of 1872), ss. 3, 33— 
Spectal Registrar acting for Registrar— Presentation 
of moriguge-bond for registration— Denial of execution 
—Refusal by Special Registrar to register document 
—Subsequent inquiry by him as acting Regtstrar— 
Examination of attesting witnesses on solemn afirma- 
tion who were cross-ecamined-—-Order for registration 
of document—Subsequent suit by mortgagee — Attest- 
ing witnesses all dead—Depositions taken in registra- 
tion inquiry, whether admissible—Registration Act 
(III of 1877), ss. 7, 72, 73, '74, 75. 


A mortgage-bond was presented for registration 
by the mortgagee before a Special Registrar who 
was atthe time acting for the Registrar. On the 
denial of execution by the executant, the Special 
Registrar refused registration of the document, 
However, after making an inquiry, during which he 
examined the attesting witnesses, he registered the 








‘document and signed his order describing himself 


as acting for the Registrar. 

A suit was, subsequently, instituted by the mort- 
gagee onthe bond. By this time all the attesting 
witnesses but one were dead. During the trial of the 
suit, the depositions, recorded during the registration 
inquiry, were tendered as relevant evidence under 
section 33 of the Evidence Act; 

Held, that the Special Registrar was a person 
authorized by law to record the statements of wit- 
nesses in the inquiry which he held under section 74 
of the Registration Act; and that as the witnesses 
were examined on solemn affirmation and were 
cross-examined and were now dead, their depositions 
were admissible under section 33 of the Evidence 
Act, in the present suit. JEKALI SHEIKHE v. TAIBAN- 
NESSA BIBI I 


s. 13 753 


—— S. 14—Mortgage-deed in posses- 
ston of mortgagor—Presumption as to payment- 
Onus. 

Where a mortgagor is in possession of the 
mortgage-deed and is able to produce it in 
Court from his custody, the presumption is that 
the bond has been re-paid. The onus lies on the 
mortgagee, under such ciroumstances, to prove that 
the mortgage has not been discharged. BINAYAK 
Rao v. DINKER Rao : 


——— S. 19—Adimission of principal 
debtor, whether evidence against surely— Weight of 
such admission. 
Anadmission made by the principal debtor as 
agaiust his surety is admissible in evidence against 
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the surety. It need not have been made when the 
agency continued. It is sufficient that the statement 
is made while the liability continues. 

The weight to be attached to such statement will 
depend upon the facts of each case. PARAMESWABA 
PATTAR v, VIYATHEN SREEDEVI, (1913) M. W. N. 596; 
. 25 M. L.J. 51 6 








ss. 19, 21, 32 (3), 58—Plaint 
—Admission—Statement of third person—Pleading — 
Issue—Power of Court. 


“Per Sadasiva Aiyar, J.—The admission by one co- 
mortgagee of receipt of the whole mortgage-debt is 
evidence against the other co-mortgagee under sec- 
tion 19 of the Evidence Act. 

The admission of a third person against his own in- 
terest, when it affects his position or liability and 
when that position or liability has to be proved 
against a party to the suit, is relevant against that 
party. 

A statement whereby a man charges himself with 
the receipt of sums of money is in most cases an 
admission against his interest. 

Where no other evidence is adduced in acaso ex- 
cept the written admissions in pleadings, which ad- 
missions are relevant under section 19 or 82 (8) of 
` the Indian Evidence Act, it is advisable that such 
record should be marked as Exhibits then referred to 
as evidence in the judgment of the Court. 

Per Tyabji, J—The statement of a co-mortgagee 
that she has received the whole of the mortgage-debt 
is not an admission under section 19 of the Indian 
Evidence Act and cannot be used against another co- 
mortgagee, Ib is not covered by the illustration to 
the said section nor does it fall under any one of 
sections 21 to 29 of the Evidence Act. 

The object of section 19 is not to lay down .that 
certain statements are relevant or admissible but 
merely to add to the category of persons by whom 
a statement may be made before it can be considered 
to be an admission within the terms of the Indian 
Evidence Act. 

The statements referred to in section 19 become 
admissible only provided that they satisfy the re- 
quirements of section 17 as regards their nature and 
section 21 or any of the following sections as regards 
their relevanoy. 

The object of pleadings is to bring the parties to an 
issue, They can and must be looked at only for 
one purpose—to be informed of the allegations “and 
contentions of the parties. They do not prove that 
those allegations and contentions are true. 

Au admission in a pleading is a different thing 
from such an admission as is contemplated by the 
sections of the Evidence Act. It is generally under- 
stood to be a concession made by one of the parties 
that a fact alleged in the pleading of the party op- 
posed to him need not be proved. Unlessa state- 
ment in a pleading is in the nature of such a con- 
cession, it can hardly be considered to be a fact 
admitted in the pleadings for the purpose of the 
proceedings in which the pleadings are originally 
filed. 5 

There is a discretionary power in Courts to call for 
proof even of facts which may be considered to be 
admitted under section 58 of the Evidence Act. And 
there may be cases when the failure to exercise their 
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discretion may be so grossly improper ag fo make it 
incumbent upon the High Court to interfere even 
in a second appeal. APPAYO ONE?TTIAR v., NANJAPPA 
Gounpan, 14 M. L. 'T. 117; 25 M. L, J. 329 792 


S. 21—Statement in pleading 
792 














S. 22 — Admission — Hvidence— 
aldmission in maker's interest. 

A party cannot use in his favour an admission by 
his predecessor in his own interest. Brsoy OHAND 
Monatap v. KALI Papa OSATTERJER, 17 C. W. N. 
1018; 18 ©. L. J, 347 78 


e 





— S., 27— Confession — Inducement 
from person in authority —Magistrate recording con- 
fession—Duty of Magistrate trying case—When con« 
fession retracted. 


Accused A. on the 28rd April made certain 
disclosures to the Police and pointed out certain 
articles to them. On the 25th April, he told them 
that he had taken part in the crime (dacoity) and on 
his statement one B. was arrested next day. A. 
continued to remain in company of the Police but 
unarrested and went about from place to place with 
the Inspector for three days. Then he was formally 
arrested and sent to a Magistrate who took down his 
confession and to whom the accused candidly ox- 
pressed his hope that by confessing he might secure 
a pardon und the Magistrate acquiesced in the idea 
and even confirmed it: 


Held, that the confession was inadmissible as it was 
quite impossible to hold that it did not appear to have 
been caused by some inducement from some person 
in authority. Suwe HMON v. EMPEROR, 6 Bur. DL. T. 
109; 14 Cr. L. J. 417 401 


— S. 30—Confession by persons joint- 
ly tried for same offence—Penal Code (Act XLV of 


1860), s. 457. 

A conviction under section 457, Indian Penal 
Code, based on the confession of a co-accused, who 
was being tried along with the prisoner under 
section 411 of the Indian Penal Code, ig unsound and 
must be set aside. NGA Po Tox v. Emperor, U. B. R. 
(1912) 158; 14 Cr. L. J. 376 136 


——— $SS, 32 (1), 33—Dying declara- 











iion. 

. The statement of a deceased person was recorded 
in the absence of the accused. Subsequently in the 
presence of the accused, the statement was read over 
and the accused were allowed to cross-examine the 
dying person: 


Held, that the statement was not a dying deposi- 
tion under section 33 of the Indian Evidence Act and 
was not admissible under section 32 (1) unless it was 
proved by examining the Magistrate who recorded it 
or some one who heard it made. NGA Po v. EMPEROR, 
6 Bor. L. T. 68; 14 Cr. D. J. 396 


= ————. Sa 32 (1) and (3)— Statements 
made bu deceased persons— Deceased present at scene 
of crime as assistant of Police--Cause of “death not 
under trial - Adnvissibility of statement. 





A. gave information to the Pdlice that a dacoity 
was going to take place. 
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In consequence of this information, the Police ` 


went to the spot. A. wag present among the band of 
dacoits who were engaged in committing the crime. 
In the skirmish that followed between the Police 
and the docoits, -l. was mortally wounded by the 
Police and subsequently died. Before his doath, he 

- made certain statements implicating certain persons 
in the dacoity: 

Held, (1) that the statements were not admissible 
in evidence under section 82 (1) of the Evidence Act, 
as the trial was not one into the circumstances and 
aause of Ag death; 

(2) that the statements could not be admitted 
under section 32 (8), as A. was present at the scene 
of the dacoity in his capacity of assistant to the 
Police and it could not be said that his statements 
would have exposed him to a crimiual prosecution. 
Nea Ts v, EMPEROR, 7 L. B. R. 38; 6 Ber. L. T. 183; 
14 Cr. L. J. 510 i 990 

—— S. 32 (3) 792 
S. 33 220, 661 

mama — Sa 4t 530 
——— sS. 58 666 


S. 58 — Discretion to call for 
792 








mm amman 


proof 











—— SS. 65 (D), 90— Limitation Act 
(IX of 1908), s. 19—Seal upon document without 
signature, effect of, to save limitation-—Secondary 
evidence > Presumption of genuineness — Document 
bearing no date, effect of, to save limitation. 

In a suit for redemption of mortgage, the mortgage- 
deed was not produced. Secondary evidence con- 
sisted of a document addressed to the mortgagors by 
the alleged agent of the mortgagee, which mentioned 
something about the mortgage in sait, The writer was 
not proved to be an agent of the mortgagee authorised 
to make an acknowledgment of liability on his be- 
half. The document did not describe him as an agent 
of the mortgagee, nor did it bear his signature, but 
merely a seal purporting to be his. It was previ- 
ously attacked in the Settlement Courts as a forgery. 
It was produced for a double purpose: first as 
secondary evidence of the mortgage-deed under 
section 65 (b) of the Evidence Act; secondly, to save 
limitation under section 19 of the Limitation Act. 
It was contended that presumption under section 90 
of the Evidence Act should be made in respect of it: 

Held, (1) that having regard to the history of the 
document no presumption could be raised in respect 
of it; 

(2) that the suit was bad for limitation, as the 
document was undated and did uot bear the sig- 
nature of the mortgagee either personally or by an 
agent duly authorised in this behalf; 

(3) that the document was no secondary evidence 
of the existence of the mortgage, as it did not fall 
within the category of writings described in see- 
tion 65 (b) of the Evidence Act. GAJRAJ SINGH v. 

“MUHAMMAD BAKER Aut KHAN 62 


— S: 65 (C)—Suit on bond— Only 
copy produced—Loss of original not proved—Part 
payment pleaded—.ddmission of execution. 

The plaintiff brought a suit on the basisof a 
hypothecation bond and, alleging that the original had 
been lost, produced only its copy. The defendant 
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pleaded that the original was not lost but had been 
suppressed because it contained au endorsement of 
payment: 

Held, that asthe pleading of the defendant amount- 
ed to an admission of exeoution of the document, the 
plaintiff could maintain the suit on its copy without 
proving the loss of the original. MULLU v. Duoxaran, 
ILA. L. J. 784 955 


S. 68 — Attestation of agreement 
qualifying previous mortgage-deed, whether neces- 
sary— Property previously mortgaged, mere recital of, 
in subsequent agreement does not convert it into a 
mortgage-deed-~Contract Act IX of 1872), s. 683— 
Want of consideration—Agreement to discharge pre- 
vious debt in consideration of prompt receipt of 
shorter sum, whether void. 

Defendants executed a mortgage-deed in plaintifi’s 
favour. Tae mortgage-money was to be paid in eight 
yearly instalments. After a year, an agreement was 
entered into between the parties by which the plain- 
tiff, in consideration of the receipt of jth of the mort- 
gage-money, ‘agreed to receive shortly afterwards 
another ith of the same in full consideration of the 
debt: 3 

Held, that the document was not one the attestation 
of which was required by law, inasmuch as though it 
contained a reference to the details of the property 
previously mortgaged, an intention to re-hypothecate 
the same under it could not be deduced therefrom: 

Held, further, that the agreement was valid, because 
the consideration moving fromthe defendants con- 
sisted in the prompt payment of a certain sum together 
with a promise of further payment within a short 

period, and the plaintiff was content to give up a 

portion of his claim in consideration of the prompt 

payment of the balance. BISHESHAR SINGH v. Ram 

BHAROSE - 5 


—————— s. 90 62 


S. 9O - Presumption of genuineness 

—Document thirty years old. : 

In this country, Courts should act with caution in 
drawing the presumption of gennineness under sec- 
tion 90 of the Evidence Act. They should not accept 
a document merely because it is alleged to have 
been executed more than 380 years before suit. 
Before a Court is justified in making a presumption 
in favour of the genuineness of any such document, 
it should bo satisfied aliunde that there is good 
ground for accepting it as a true document. JESA 
Lau v. GANGA Devi, 81 P. R. 1918; 321 P. L. R. 1918 

868 

———— §. 91 — Unregistered mortgage.deed 
—HMutation entry of mortgage— Admission at muta- 
tion—Inadmissible in evidence—Admission of con- 
tract in pleadings—No necessity for further evidence 
in proof of contract. : 








A mortgage-deed requiring registration was un- 
registered, but effect was given to the mortgage in 
the revenue papers. The mutation entry, besides 
recording the parties as mortgagor and mortgagee, 
showed also the mortgagors to be in cultivating pos- 
session as the mortgagee’s tenants: . 

Held,(i)that at mutation the land, no doubt, purport. 
ed to have been leased to the mortgagor as a tenant, 


but no new mortgage was created, and the proceedings 


. 
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purported to give effect to the mortgage of the date 
of the deed; 

(2)that as the terms of the mortgage in question were 
reduced to the form of a document, section 91 of the 
Evidence Act excluded all evidence in proof of the 
contract except the document itself; 

(3) that as evidence of an admission was evidence in 
proof of the contract, the admission at mutation 
could not be admitted in evidence., 

If a defendant admits a contract in pleadings, 
the existence of the contract doeg not become a point 
in issue, and the question of admissibility of evidence 
would not come before the Court for decision. Caanp 
y, SAMANDAR Kuan, 276 P. L. R. 1913 280 


——-—— S G2—Admisaidbility—Instrwnent 
intended to have effect different from its purport— 
Vendee given immediate estate—Ividence to prove 
that deferred estate given—Gift— Will. 


Under proviso (1) of section 92 of the Evidence 
Act, the facts which may be proved must be such as 
| to show, either that the legal requisites for a valid 
agreement did not exist in the case at all, or that one 
of the parties did not give his free consent to it, or that 
the document does not express what was really intend- 
ed to be embodied in it. Ib has no application to a case 
where the instrument represents what the parties 
intended to put down in writing, though it might 
not be in accordance with what they intended to do 
and with the legal result that they secretly wanted 
to bring about, but which for some reason they did 
not wish to put in writing. 5 

A party cannot be permitted to show, contrary to 
the terms of the instrument executed by him, that 
the estate given under it immediately to the grantee 
should vest in him only at a future time. 

A vendor cannot be allowed to prove that the deed 
of sale created rights in favour of the vendee differ- 
ent from what it purported to create. 

The agreement that a gift should operate only as 
a Will cannot be proved. Morrayappan v. PALANI 
Gounpan, (1913) M. W. N. 650; 25 M. L. J. 290 924 














—— Sa 92 (b) 443 
——_~+ —— S. 93 844 
eens eo 753 


nnn Sy, I |B—Child of tender years— 
Capacity to wnderstand—Testing of capacity by 
preliminary examination by Judge—Jury, function 
of. k 
By section 118 of the Evidence Act, the Legislature 
has not prescribed aninflexible rule of universal 
application to the effect that before a child of tender 
years is questioned, the Court must by preliminary 
examination test his capacity to understand and to 
give rational answers, and must form an opinion as 
.to the competency of the witness before tbe actual 
- examination commences. 5 
The mere circumstance, therefore, that a Sessions 
Judge did not interrogate the witnesses of tender years 
before their examination began with a view to test 
their capacity, does not invalidate the trial. 
The question of the capacity of a witness to testify 
is a question for the Judge himself to decide and not 
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for the Jury, although after he has decided in favour 
of the competency of a witness, it is for the Jury to 
determine the amount of credit to be given to the 
statements made by such witness. NAFAR SHEIKH 
v. Emperor, 14 Or. L. J. 435 


~—-— S. 126 598 
Excise Act (XII of 1896), S. 45—Liquor 


—Country fermented liquor -Seinbat -Seinye — 

Preparation and attempt. 

An accused fonnd in possession of three wiss’ of 
Seinbdat, which is not country fermented liquor, in- 
tended for the manufacture of Seinye, which is a kind 
of country fermented liquor, cannot be punished 
under section 45 of the Excise Act for the mere in- 
tention of manufacturing fermented liquor. Nor can 
he be punished foran attempt to manufacture as 
his act has not proceeded beyond the stage of mere 
preparation. EMPEROR v. NGA Kyaw, 6 Bur. L. T. 
149; 14 Or. L, J. 489 745 


—-S. 48 (C)—Importing cocuine—In- 
ference from facts—Presumption—Intention. 

A registered postal parcel containing cocaine ad- 
dressed to accused’s daughter aged 10 years to a 
house, in which accused was not living, was received 
by appointment by the accused from the postman 
in charge; the parcel remained unopened for about 
10 minutes whenthe Excise Officers entered and 
arrested the accused for importing cocaine, She 
pleaded that she had ordered some toys for her girl 
that she took delivery of the parcel thinking it 
to be the expected one containing toys, that she 
had asked the parcel to be addressed at her 
friend’s house as she contemplated moving from 
her own house, and that she hesitated to open 
the parcelas she could not identify the sender's 
name as being thatof the person whom she had 
ordered the toys from, but offered no proof of any 
of these facts which were peculiariy within her sole 
knowledge: 

Held, that, inthe absence of evidence that the 
accused was at the time expecting a parcel, 
addressed identically with that seized but with 
different contents, the inference was that the parcel 
seized was the one expected and it contained what 
she had ordered. EMPEROR v. STELLA, 6 Bur. L. T. 
129; 14.Cr. L. J. 440 600 


Execution of decree —Burden of proof— 
Deoreg-holder not bound to show that judgment- 
debtor's application was beyond time—Judgment- 
debtor bound to show that his application was in 


time 538 


See LIMITA- 








——— Limitation. 
TION Act, 1908, Scu. I, Art. 182. 


Possession over property 
not covered by decree, fraudulently obtained by 
deoree-holder in execution through Court—Judg. 
ment-debtor’s neglect of property fraudulently 
taken possession of by decree-holder in execution, 
effeot of 























; — Power of managing member 
of Hindu family to discharge claim 457 








Decree purchased by one of 
several judgment-debtors—Contribution, suit for — 
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Purchaser judgment-debtor, whether entitled to bring 
suit for contribution—Civil Procedure Code (Act 
XIV of 1882), s. 232B--Contract Act (IX of 1872), 
s. 69. 

If one of several judgment-debtors purchase the 
decree, he may not execute it against the other 
judgment-debtors, but he is entitled to compensation 
on the principle of section 69 of the Oontract Act, 
and is, therefore, competent to sne his fellow judg- 
ment-debtors for contribution. Ram Lar MANDAL v. 
KHIRODA Monin: Dasr 569 


--— Default —Dismissal of execu- 
lion proceeding —Previous attachment whether subsists 
— Attachment. 


When an execntion proceeding is dismissed for de- 
fault, the attachment previously effected does not 
continue in operation. 

An execution case was dismissed for default on 
August 17, 1903. Subsequently a fresh attachment 
was issued on October 4, 1904, and the property was 
purchased at the execution sale by the decree-holder 
defendant on January 17, 1905, but previous to that 
date, that is, on December 22, 1903, the plaintiff had 
purchased the property from the judgment-debtor: 

Held, that the title of the plaintiff must prevail 
over that of the defendant, because when the plaintiff 
purchased, the attachment was not subsisting. 
KRISHNA SUBHUDHI V. JANAKI RAM 1 5 


Limitation — Execution by 
sale of land suspended by injunction obtained by 
judgment-debtor — Dissolution of injunction —Second 
application by decree-holder for attachment of move- 
ables—Application dismissed for default—Third ap- 
plication for sale of identical land as in first applica- 
tion—Continuation of first application — Bengal 
Tenancy Act (VIII of 1835), Sch. III, Art. 6. 


An ew parte decree was obtained on July 16, 1906. 
On August 18, 1906, the defendants applied under 
section 108, of the Civil Procedure Code of 1882, to 
have the ew parte decree set aside. “This application 
was refused on January 3, 1907. The decree-holdera 
then applied for execution on February 18, 1907, by 
the attachment and sale of specified lands. The 
judgment-debtors made an application on May 6, 

907, for time to satisfy the decree. Meanwhile they 
had instituted a suit to set aside the ex parte decree 
on the ground of frand and on June 27, 1907, obtained 
an injunction to restrain the decree-holders from fur- 
ther execution of the decree. The execution Court 
ordered: “Case be dismissed, attachment subsisting.” 
The injunction was dissolved on May 8, 1908, 

On September J, 1909, the deerce-holders made a 
second application for execution by attachment and 
sale of moveables. The judgment-debtors pleaded 
limitation but the objection was overruled on theground 
that limitation must be taken to run from May 6, 
1907, when the judgment-debtors acknowledged their 

«liability to satisfy the decree. But for want of pro- 
secution, the application was dismissed “for default.” 

On July 4, 1910, another application was made for 
exeoution by attachment and sale of the identical 
lands mentioned in the first application: 

Held, (1) that this last application was in substance 
one in continuation of the first application of February 
18, 1907, the proceedings whereon were discontinued 
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by reason of the injunction obtained by the judg- 
ment-debtors; 

(2) that the intervention of the second applica- 
tion did not make any difference, for it could not 
be treated as an abandonment of the relief claimed 
in the first application bub as an application for 
additional relief, and, therefore, the third application 
was a continuation of the first; and that it was not, 
therefore, barred. TILAKDHARI Lat v. BIKRAM SINGH 

— —-Mortgage-deed notified at 
sale— Whether purchaser can subsequently pleda that 
mortgage-deed was fictitious—Hstoppel. 








A mortgage-deed was notified at a sale in exeou- 
tion of a decree but no inquiry was made at that 
time as to whether the deed was fictitious. he 
decree-holder himself purchased the property: 

Held, that the purchaser could subsequently plead 
that the mortgage-deed was fictitious, that he 
was not estopped from raising such plea unless there 
was some declaration, act,or omission on his part 
which operated as an estoppel. Jarras MALU, RADHA 
Kisnan, 11 A. L. J. 357; 85 A. 257 


a ————Mortgage decree against 
three persons— Application by one to have his estate 
taken charge of under Chota Nagpur Encumbered 
Estates Act (VI of 1876)—Commissioner’s order for 
stay of execution —Dismissal of execution proceedings 
—Fresh application for execution after restoration of 
property to the judgment-debtor—Whether applica- 
tion barred as against the other two judgment-debtors 
—Limitatron Act (IX of 1908), 3. 15, Sch. I, Arts. 
181, 182—Chota Nagpur Encumbered Estates Act 
(VI of 1876), ss. 2,12, ` 


The plaintiff obtained a decree apon a mortgage 
executed by the father of defendant No. 1 and brother 
of defendants Nos. 2 and 3. The preliminary decree 
containea a declaration that the defendants Nos. 2 
and 3 were not to be personally liable for the decretal 
debt but that the sale of the mortgaged property 
was to be binding cn all the three defendants. The 
decree was made absolute on April 6, 1905. On April 
8, the decree-holder filed an application for execution 
of the decree and obtained an order for sale. On 
May 5, the defendant No. | applied to nave his estate 
taken charge of under the Chota Nagpur Hncumbered 
Estates Act. Pending inquiry into the matter, the Oom- 
missioner, on May 9, 1905, made an order staying the 
proceedings in execution. When this order was 
communicated to the Subordinate Judge, he dismissed 
the case on June 15,1905. The vesting order under 
section 2 of the Act was made on May 3, 1906. The 
property was restored to defendant No. 1 under sec- 
tion 12 of the Act on April 1, 1908. 

On January 7, 1909, the decree-holder applied a 
second time for execution. The defendants Nos. 2 
and 8 took the objection that the application was out 
of time as.against them: ; 

Held, (1) that the Subordinate Judge regarded the 
Commissioner’s order as one which prevented exeou- 
tion from proceeding at all; that the application for 
execution was dismissed neither on its merits nor 
for any fault or default on the part of the decree- 
holder; that the order, though in form final, was in 
substance merely suspensory; that, therefore, the 
present application was nota fresh application for 





. 
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execution governed by Article 182 of the Limitation 
Act, 1908, but one for the revival and continuance of 
the proceedings initiated by the previous application, 
and was governed by Articie 181; 

(2) that even if the order of the Subordinate 
Judge was final, the decree-holder was entitled, under 
“section 15 of the Limitation Act, 1908, to a deduction 
of time from the Commissioner’s stay order to the 
date of the order restoring the property to defendant 
No. 1, for as the mortgaged property was to be sold 
substantially asthe property of defendant No. 1, no 
proceedings in execution, to which he was not aparty, 
would have been of any avail to the decree-holder, 
and if would be useless and fatile for the decree-holder 
to proceed with the sale of the mortgaged property 
as against defendants Nos. 2-and 3 only; 

(3) that, therefore, the application was not barred 
against defendants Nos. 2and3. Lat Gosinp NATH 
v. BERIKAR Sanu 439 


Execution of foreign decree, 
Civin PROCEDURE Cops, 1908, £. 13, 


Ex parte decree. See Ciyin PROCEDURE 
Cope, 1908, O. IX, R. 18. 


Factories Act (XV of 1881), s. I7— 

“Occupier”, meaning of, 

The word “occupier” ia section 17 of the Indian 
Factories Act bears the same meaning as it bears in 
similar enactments in England, that is to say, a person 
who regulates a factory and controls the work that is 
done there. EMPEROR v. DHANJI, 15 Bow. L. R. 328; 
14 Cr. L. J. 364 144 


Fatal Accidents Act (XIII of 1855), 
S. 1—Test of injury caused—Reasonable expectation 
of pecuniary advantage—Largely fownded on record 
of pecuniary benefit received in the past. 

Under section 1, Act XIII of 1855, legal liability 
alone is not the test of injury, in respect of which 
damages may be recovered, but the reasonable ex- 
pectation of pecuniary advantage by the deceased’s 
relative remaining alive may be taken into account, 
and damages givenin respect of that expectation, if it 
be disappointed, and the probable pecuniary loss 
thereby occasioned. < 

The question is in each case one of reasonable ex- 
pectation of pecuniary benefit from the- continued 
life of the deceased and the reasonableness of 
the expectation is largely founded on a record 
of pecuniary benefit received in the past. This 
last, however, is not a condition indispensable to 
the reasonableness of the expectation, but certainly 
there must be something more than mere speculation 
in the future. SECRETARY OF ŜTATE V. GOPAL SINGH, 
284 P. L. R. 19J8; 188 P. W. R. 1913 425 


Foreclosure—(Couwt-fee. 

In a claim-for foreclosure where there is no dispute 
as to the priceof redemption and the dispute is con- 
fined entirely to the right to foreclose the whole or 
a portion of the property, the value of a suit or an 
appeal for Court-fee purposes is the principal sum 
secured by the mortgage. GHASIRAM V. LILADHAR, 9 
N.L. R. 86 | 257 
a ——- SUITS, history of — Regulation 

XVII of 1806—Limitation Act (XIV of 1859), 3. 1, 

cl. (12) —Limitation Act (IX of 1871), Arts. 182, 186 


See 
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—limitation Act (XV of 1877), s. 2—Limitation Act 
(IX of 1908), s. 81—General Clauses Act (X of 
1897}, s. 6—Non-revival of right to sue on norigage. 


Prior to the passing of Act XV of 1877, suits for 
foreclosure were unknown and suits by a mortgagee 
for possession by foreclosure wero, consequently, 
treated either as suits for the enforcement of a charge 
under Article 132 or as suits for possession of the 
mortgaged property under Article 185 of Act IX of 

Where a right to sue on a mortgage became barred 
under Act XIV of 1859 or Act IX of 1871, nothing 
contained in Act XV of 1877 could revive that right. 

Section 31 of Act IK of 1908 was intended to save 
the mortgages, which would have been enforceable 
in certain territories under Act XV of 1877 but for 
the decision of their Lordships of the Privy Council 
in Vasudeva Mudaliar v. K. 8. Srinivasa Pillai, 30 M. 
426,17 M. L. J. 444; 11 C.W. N. 1005; 4 A. L.J. 625; 
6 C. L. J. 379; 2 M. L. T. 333; 9 Bom. L. R. 1104(P,C.) 
and there is nothing in that section to indicate that 
the mortgages, which were barred before Act XV of 
1877 came into force, were also to be revived. RAJA 
RAM v. Parac Narain, 16 O. C. 157 


Foreign Judgment. 
Cong, 1908, s. 13. 


Forest Act (VII of 1878), s. 32--Penai 
Code (Act XLV of 1860), s. 447—Cutting reserved 
forest trees—Criminal trespass. 


See Cryin PROCEDURE 


A man who enters a forest and outs down reserved’ 
forest trees cannot be held guilty of offences both 
under section 32 of the Forest Act and under section 
447 of the Penal Code, the offence under the latrer 
section being included in that under the former. Rup 
Des v. EMPEROR, 11 A. L. J. 340; 14 Or, L. J. 424 








Forfeiture of lease 495 
of security bond 414 
—— of tenancy 823 





Forfeiture Act (IX of 1859), s. 20— 
—Mortgagor and mortgagee—Confiscation by Govern- 
ment of mortgagee’s right—NMortgagor not affected ~ 
Redemption—Lamttation. 


The Government confiscated the mortgagee rights 
of one A. for rebellion at the time when Act IX of 
1859 was in force and granted the property so con- 
fiscated to the predecessors-in-title of the defendant 
some years later. The mortgagor brought a suit for 
redemption in 1912: 

Held, that the suit was not barred by section 20 of 
Act IX of 1859. YAKUB ALI Kuan v. LATU SINGH, 11 
A. L. J. 724 362 


Forgery. See Penat Cope, ss. 463 to 476. 
Fraud on the part of execution creditor—Exten- 
sion of time for judgment-debtor’s deposit 760 


s allegation of, to be clear, specific and 
made at earliest opportunity. 


When fraud is alleged, it must be stated in the 
clearest and most specific terms and at the earliest 
opportunity. KHIRODE OHANDRA GHOSH v, “JANKI 
Das . 753 
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-——— Co-sharer making default in payment of his 
share of Government revenue with intent to bring 
about sale for arrears and purchase estate himself. 
The defendant, who is the co-sharer of tho plaintiff 

in 1espect ofan estate, deliberately made default in the 
payment of hisshare of the Government revenue 
with the intention of purchasing the estate himself 
when it was brought to sale for the arrears. The 
estate was in fact sold by the Collector and was pur- 
chased by the defendant. Nothing was done, how- 
ever, by the defendant to mislead the plaintiff or to 
prevent the existence of the arrears and the fact that 
the estate was to be sold from coming to his know- 
ledge: 

Held, that such conduct on the part of the defend- 
ant did not amount to a fraud upon the plaintiff so 
as to entitle the latter to insist on the re-convoyance 
to him of his original share. Rasu Bruary MITTER 
v, JOTINDRA MOHAN DATTA 317 


— Undue injluence—Unregistered deed of 
gift, admissibility of, for collateral purposes -- 
Mortgage by way of conditional sake—Mortgage con- 
sideration not capable of being enforced when 
mortgage-deed. was executed though enjorceable before 
the mortgage would become sale, validity of. 


The plaintiff brought a suit for foreclosure of a 
mortgage executed by the defendants in his 
favour in 1898. The consideration included a 
certain sum due on the mortgage-deed of 1891 in 
favour of one K. D. This deed represented a dobt 
originally incurred by the common ancestor of the 
defendants in favour of R.S, husband of K D. 
When after the death of R. 8., his estate passed 
into the hands of his widow, A. D.,the deed of 
1891 was executed in her favour in lieu of the debt 
previously due from the defendants to R. 9, In 
1897, she executed a deed of gift conveying to the 
plaintiff all her rights under the deed of 1891. 
Sho died a few days later before the deed of gift 
could be registered. After much litigation consequent 
on her death, the estate of R. 8. vestedin one R. D. So 
the plaintiff obtained out of precantion from R. D. 
in 1899 a daly registered deed transferring ‘to him 
whatever rights R. D. possessed under the deed of 
1891. 

The defendants pleaded fraud and undue influence. 
Tho fraud alleged was that the plaintiff had repre- 
sented to the defendants that he was the rightful and 
lawful transferee of the rightof K. D. under the 
mortgage-deod of 1891 and was in a position, if he 
chose, to institute at once a suit to enforce the pro- 
visions of this deed, whereas, as a matter of fact, the 
transfer in his favour was void in law and any suit 
then instituted by him on the deed of 1891 would 
necessarily have been dismissed: 

Held, (1) that under these cirumstances the plea of 
fraud and undue influence could not be sustained: 

(2) that the registered deed of gift of 1897 
was admissible in evidenceinso far as it evidenced 
the cirumstances under which the mortgage-deed in 
suit came to be executed and was, therefore, relevant 
both as regards the plea of fraud set up by the defend- 
ants and on the question of consideration: 

(8) éhat the mortgage being one by way of 
conditional sale and thus requiring the plaintiff to 
release the defendants from their liability under the 
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deed of 1891 by a certain date, and the plaintiff being 
now, though notin 1898, in a position todo so by 
reason of the deed of 1899, the consideration by way 
of discharging the ‘said liability held good. Artan 
Benarr Lat v. Narpat SINGH 47 


Fraudulent preference. See PROVINCIAL 
INSOLVENCY Act, 8. 4 








— transfer. See TRANSFER or 
PROPERTY Act, s. 58. 
—- —- Arbitration award—Hurried 








proceedings—Award converted into decree—Decree 

challenged as fraudulent—Summary procesdi®ys ~ 

Burden of proof—Undwe preference. 

N. and G. traded as bankers. Finding themselves 
in financial difficulties, they salled together their cro- 
ditors, one of whom was F. on 2nd of May 1901, and 
attempted to effect a settlement with them. This 
attempt failed. On the 10th May 1901, an agree. 
ment to refer to arbitration was drawn up between 
N. and G. and Musammat M., wife of N. The arbitrator 
gavo his award the same day, awarding a sum of 
Rs. 12,000 as due by N. and G. to Musammat M. and 
declaring that certain factories should be hypothe- 
cated to her as security for the debt. 

On the llth of May 1901, an application for filing the 
award wasmade by Musammat M. N. and G. appoared 
in Court and the award was filed and decree passed 
in accordance with it on the same day. On tho 2ist 
May 1910, F. brought a suit against N. and G. and 
having got a decree attempted to proceed against the 
factories, but was confronted with the decree of 
Musammat M. The summary proceedings having 
been decided against him, F., lodged a suit to set 
aside the decree of Jfusammat M. as obtained by fraud 
and to declare that the factories were liable to attach- 
ment and sale in execution of his decree: 

Heid, (1) that the summary proceedings having 
been decided in favour of Musammat M, the burden 
of proof lay on the plaintiff; 

(2) that the real question was whether, at the time 
of the decree in suit, N. and G. really owed Rs. 12,000 
to Musammat M. and if they did, whether Musammat 
M. had a perfect right to obtain a decree, and the 
mere fact that N. and G. owed money to other people 
did not in any way make the decree fraudulent; 

{3) that as F. came into Oourt alleging that the 
decree was fraudulent, it was for him to prove that the 
amount was in reality not due to Musammat M.; 

(4) that neither the mere absence of contest be- 
tween N. and G. on the one side and Musammul M. 
on the other side, nor the hurried way in which the 
award was drawn up and the decree obtained could 
be regarded as any proof of collusion or fraud; 

(5) that there was nothing fraudulent ina debtor 
consenting to a decree for a time-barred deht; 

(6) that no question of unduly preferring one ore- 
ditor to another arose, as such question could only be: 
raised in insolvency proceedings. MEHNGI Bar v. 
PATEH CHAND, 246 P. L. R. 1918; 197 P. W. R, 1913 


355 

General Clauses Act (X of 1897) 
Girt 465 
1 2 


Agreonient to prove effect as a Will inadmis- 
sible 924 


See Mowaumapan Law. 
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~——— by husband to wife of self-acquired property— 

Gift subject to condition that it would revert to 

donor’s sons in case of donee’s death—Gift valid— 

Condition void—Presumption in favour of restrict. 

ed power 
deed—donstruction — Separate registration 

and assessment—Payment by donor for benefit of 

donee-—Voluntary nature —Contract Act (IX of 1872), 

ss. 69, 70-~ Inability of donee ~Madras Act I of 1876. 

In 1890, plaintiff’s father made a gift of a village 
free of Jand-tax to the donee “until the donor obtained 
separate registration” of the village by the Collector 
ande apportionment of the peishkush. The donee 
was put in possession of the village and paid no por- 
tion of the land-tax till the death of the donor in 1898, 

In 1901, the Court of Wards, on behalf of the plaint- 
iff, applied for separate registration. Notices were 
published and the peishkush was fixed by the Collec- 
tor at Rs. 206-5-3 on 19th September 1903, and notice 
was issued to the donee calling upon him to state if 
he was willing to agree to the apportionment. As 
theré was no reply to these notices, the Collector re- 
fused separate registry. But subsequently separate 
registry was ordered in 1905: 

Held, (1) that on a proper construction of the condi- 
tion, “we should get the village sub-divided in your 
name (we being the zemindars) you should pay to the 
Government the peishkush fixed thereupon according 
to the sub-division”, the defendant’s liability to pay the 
peishkush arose only on the date on which the zemin- 
dar donor took steps for getting the village separately 
registered and assessed; 

(2) that the sub-division contemplated by the 
gift deed was complete on 19th September 1903, 
whén the assessment was fixed and that all payments 
made by the plaintiff subsequent to that date could be 
recoverable from the defendant under section 69 of 
the Indian Contract Act; but it was safer to rely on 
section 70; 

(8) that, even though the plaintiff might have an 
interest which might suffer by non-payment, it was 
none-the-less a payment for the defendant, especially 
when it was clear that the defendant received the 
benefit of such payment. 

Under section 70, the plaintiff should prove (1) that 
he was doing something lawful when he was making 
the payment, (2) that he did not intend to pay gratui- 





tously, (3) that what he did was done for the defendant, 


and (4) that the defendant did enjoy the benefit. 

Giving the defendantan option for declining the 
benefit does not mean that before the benefit is con- 
ferred he must be given the chance of accepting 
or declining it. 

Per Sadasiva Aiyar, J.—The cases of Yogambal Bai 
Ammani Ammal v. Naina Pillai Marakayar, 3 Ind. Cas. 
110: 83 M. 15; 6 M.L.T. 162; 19 M.L.J. 489 and Abdul 
Wahid Khan v. Shaluka Bibi, 21 C. 496; 21 I. A. 26, 
do not generally lay down that, where a person is 
interested in making a payment, it cannot be held 
under any circumstances that he intended to act for 
the other party also. It might beinferred from the 
circumstances that the plaintiff intended “also to 
act for the defendant. 

The words of section 70 of the Indian Contract 
Act do not oblige the Court to impose restrictions 
upon the equitable right of a person, who honestly does 
something for another without an intent to do so gra- 
tuitously, to recover compensation from that other for 
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the benefit so conferred upon and enjoyed by that 
other person, 

Courts in India ought to be guided more by justice, 
equity and good conscience than by the English pre- 
cedents and should not cut down the beneficient pro- 
visions of section 70 of the Indian Oontract Act. 

The Roman Law is admittedly wider than the Eng- 
lish law in this matter and section 70 was suggested 
rather “by the notes to Lampleigh v. Braithwaite, 1 
8. L. C. 163, and perhaps indirectly by the Roman 
Law” than by the strict rules laid down in English 
cases, Sri SRI SRI GAJAPATHI KRISTNA CHENDRA DEO 
GARU v. SRINIYASA CUHARLU, l4 M. L. T. 20; 25 M. L. 
J. 433 445 


Grant—Construction — Ambiguity — Conduct of 
parties, 

Where the terms of a grant are ambiguous, reference 
may properly be made to the conduct of the parties 
to determine its true nature. Huparet ALI v. 
KALANAND SINGH, 17 O. L. J. 411 33 


— — Service tenure—Grantor dispensing with pers 
formance of service— Whether land assessable with 
rent—Grant subject to burden of. service, or grant in 
lieu of service—-Construction of grant. 

Where lands are held on a grant subject to a 
burden of service, and do not constitute a mere grant 
in lieu of service as long as the holder of the grant is 
willing and able to perform the service, the grantor 
or his representative has no right to put an end to 
the tenure, whether the services of the holder of the 
grant are required or not. 

Where a grant of land laid down that the grantee 
should duly and honestly perform the duties attached 
to the post of patwari and should appropriate the 
palwari fees, the proceeds of the said land, and should 
be reckoned asa permanent patwari of the place, and 
the office had been held by the members of the 
grantee’s family from generation to generation: 

Held, that the grant was one subject to a burden of 
service, and if the representative of the grantor had 
of his own accord dispensed with the performance of 
service, he could not claim that the land should be as- 
sessed with rent in the absence of any provision in 
the grant that the land was liable to be assessed with 
rent in lieu of performance of service, 

Omission of words of inheritance in a sanad, which 
confirmed a previous grant of the lands being held 
for purposes of service, is not sufficient proof pér se 
that such grant is not hereditary when evidence 
of long and uninterrupted usage shows that the lands 
have descended from father to son for more than 
100 years. Monapzo LAL v, Kanananp Since 69 


Grazing Rights 467 


Grove—Reza milkiyat—Right of proprietorship 
over trees and right of under-proprietorship over land, 
A., the predecessor-in title of B., applied to the 

Settlement Officer to have himself entered as pro- 

prietor of four groves mentioned in the statement of 

Reza milkiyat filed with his petition and claimed the 

said groves as Reza milktyat in his statement made 

before the Sadar Munsarim: C., the predecessor-in- 
title of D., verified the correctness of A.’s oral state» 
ment and signed the statement of Resa milkiyat filed 
by A. in proof of its correctness. The Sadar Munsa- 
rim passed a decree in favour of A. and his co-aharers 
that the groves should be entered as their property 
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in the revenue papers. In the khasra prepared sub- 
sequent to the Settlement, A. and his co-sharers 
were accordingly described as under-proprietors: 
Held, that, on a construction of this decree by the 
light of the plaint and statements above-mentioned, 
A, and his co-sharers held the groves as Reza milkiyat, 
or under-proprietary right, and they hada right as 
much to the use and proprietorship of the trees as to 
the occupation and under-proprietorship of the soil 
on which they stood. KALI SHANKAR v. SHEO DAYAT, 
16 0. 0.178 586 


Guardians and Wards Act (VIII of 

1890), Ss. I 1 5 13, 17 cl. (3) —Notice— 

Person having custody of person of minor—Opportunt- 

ty to adduce evidence. 

An order, appointing a person to be the guardian 
əf the person and property of a minor, without giving 
the person having the custody of the minor an oppor- 
tunity of adducing evidence to show the unfitness of 
the person applying to be appointed guardian and 
without fixing a date for the hearing of the petition, 
is bad and ought to be set aside. Musanunat TALUK- 
BAT Korr v. Musammat Onootacnooa Korn 578 


——- ss. 13, 17 578 











ee 





guardian on behalf of minor, whether valid. 

A contract entered into by a certificated guardian 
of a minor on behalf of his ward for sale of an im- 
thoveable property of the minor, with the previous 
sanction of the District Judge, isa valid contract, 
anda suit for damages for the breach of such con- 
tract is maintainable. BABU Ram v., SAIDUNNISSA, 11 
A, L.J. 783 916 


a ma 








S. 39 (€)—Non-compli- 
ance with terms of appointment— Cause for removal. 
The failure by a guardian to comply with the terms 

of his appointment justifies his removal by the Court. 

GHEBA V. Musammat BHARI, 98 P. W. R. 1913; 164 P. 

L. R. 1913 10 


High Court—Surisdiction — Power of High 
Court to commit for contempt of Mofussil Magis- 

- trate—Oomment on case pending before Mofussil 
Magistrate—Oomment in newspaper published in 
Calcutta 

~~; power of, to question legality of 
forfeiture under the Press Act 977 


High Courts Act (24 & 25, Vic. C, 
104), S. 15 420 


Hindu Law—Transaction in mother’s name though 
for benefit of minor son—Son whether bound. 

Where a transaction was entered into by a Hindu 
lady in her own name, but it was found that she had 
acted, not for herself and for her own benefit, but 
on behalf of and for the benefit of her minor sons: 

Held, that the transaction was substantially bind» 
ing on her sons, for the Court must look not merely 
to the form of expression, the literal sense, bat to the 
substance, the real meaning. GIRA Nata Roy 
CHOWDHURY v. UPENDRA NATH PAL 241 


—Adoption—Ceremonies necessary 
30 











—— Jains 553 


Limitation Act (XV of 1877) 
Sch. II, Art. 118—Adoption by widow with knowledge 
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of reversioner—Suit for possession after widows death 

Adoption of orphan Adoption, whether confers title 

to property. 

The adoption of an orphan is invalid in Hindu Law. 

A Hindu widow adopted a boy in January 1884. 
She died in April 1901. Her husband’s reversionary 
heir brought a suit in January 1908 to recover posses- 
sion of properties. 

It was found that the plaintiff had knowledge of the 
adoption when it was made in 1884: 

Held, that the suit was barred under Article 118 of 
the Limitation Act. 

The Full Bench ruling, Shrinivas v. Ranmant, 24 B: 
260; 1 Bom. L. R. 799, is still good law and is not ever- 
ruled by the decisions of the Judicial Committee of 
the Privy Council in Thakur Tirbhuwan Bahadur 
Singh v. Raja Rameshwar Baksh Singh, 33 I; A. 156; 
40. L. J. 405; 10 C. W. N. 1065; 16 M. L. J. 440; 28 
A. 727; 8 Bom, L. R. 722; 3 A. L. J. 695; 1 M: 
L. T. 265; 9 O. O. 377, and Muhammad Umar Khan v. 
Muhammad Niaz-ud-din Khan, 18 Ind. Cas. 844; 39 
I. A.19; 6 P. W. R. 1912; (1912) M. W. N. 77; 11 M. 
L. T. 76; 9 A. L. J. 147; 15 0. L. J. 172; 12 P. L. R. 
1912; 22 M. L. J. 240; 14 Bom. L. R. 182; 16 C. W. N. 
458; 39 ©. 418; 126 P. R. 1912, 

Obiter.—A right of action is nob necessarily the 
same as the acquisition of title to property; and whe- 
ther the two rights coalescein a given case must 
depend on its circumstances. 

If an adoption is made by the owner of a property, 
the adopted sor from the mete fact of adoption 
acquires no title to it. SHRINIVAS SARJERAO v. 
Batvant VENKATESH, 16 Bom. L. R. 538 2 


— Alienation —Surrender by widow of 
a portion of her life-estate, validity of—Whole blood 
and half blood —Consiruction of document—Nature 
of widow's estate— Absolute owner—Full owner- Law 
not always logical. 





M., a Hindu widow, transferred by a deed of gift 
in favour of her husband’s nophew a portion of her 
life-estate, reciting in the deed among other things 
that as the donee had consented to her possession 
and enjoyment with all rights and enjoyments of all 
the properties other than those gifted, the gift was 
made and possession delivered. A suit was brought by 
another reversioner for declaration thatthe gift was 
not valid and binding on him, and for partition: 

Held, (1) that on the true construotion of the deed it 
was clearly a case of surrender of part of the widow’s 
estate to the nearest reversioner; - 

(2) that in the same circumstances the whole blood 
would exclude the half; 

. (8) that by having taken a hypothecation in respect 
of a portion of the gift property, the plaintiff was not 
estopped from bringing the suit. 

Per Miller, J.- Surrender of part of the widow’s 

estate to the nearest reversioner is invalid. 
. Per Sadasiva Aiyar, J.—A partial alienation by a 
widow to the nearest reversioner is valid in law when 
he is a male and gives him full ownership right in 
the alienated property. 

The widow is neither a life-tenant, nor an absolute 
owner, but she isa fuil owner, subject to certain 
restrictions as to alienation. 

The law is not always logical. AnTHANARI GoUNDAN 
v. RAMASAWMI Gounpan, 18 M, L, T. 445; (1918) M. 
W. N. 448; 25 M. L. J, 8 304 
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Endowment—Image of idol estab- 
lished —Mutilation of idol—New image consecrated 
— Whether endowment fails—Whether priest bound 
to worship new image—If declines to do, whether 
bound to give up endowed land. 

Under the Hindu Law, when an image of an idol 
has been mutilated or destroyed, the religious pur- 
pose does not come to an end, that is, the endowment 
ig not affected by the destruction or mutilation of the 
image. The religious purpose still survives and a new 
image may be’established and consecrated in order 
that it may be worshipped as intended by the origin- 
al founder. 

The plaintiff's predecessor established an image of 








Shiva in a certain village, and the land in suit was ` 


made over to the predecessor of the defendants in 
order that the income might be applied for the wor- 
ship of the image. The temple of Shiva was washed 
away by the river and the image was broken to pieces. 
Since that time, the broken image was wor- 
shipped by the predecessor of the defendant. The 
plaintiff recently established a new image of 
Shiva in a newly constructed temple in the same vil- 
lage, but the defendant refused to perform the wor- 
ship of this image. The plaintiff sued the defendant 
for possession of the endowed land: 

- Held, that the defendant was not entitled to retain 
possession of the endowed land which must be de- 
creed to the plaintiff. Besor CHAND MOHATAPR V, 
KALI Papa CHATTERJER, 17 C. W.N.1018; 180. L. J. 
847 78 


—ee 





Joint family—Compromise of a 
fiotitions mortgage 44 











One member cannot validly 
< agree to sell joint property 247 











-— Alienation by co-parcener— 
~ Consent— Legal necessity —Karta’s acts when binding, 
A member of a joint Hindu family, governed by 
the Mitakshara law, cannot alienate the joint family 
property or his share in it without the consent of the 
other co-parceners or without legal necessity. 
The acts of the karta of a joint family are binding 
if they are done for the benefit of the family and for 
légal necessity. Prag Lan v. RAMESHAR Dayar 921 


- Barred debt, promise to pay 
“by father—Son’s liability to pay—Manager's act, 

binding effect of. - 

A promise to pay a barred debt is neither illegal 
nor immoral; and a son cannot escape liability merely 
because the debt, which his father had in writing 
agreed to pay, was one the payment of which he could 
legally have avoided. 

The power of a Manager to bind his co-parceners 
other than his sons, however, stands ona different 
footing for there is no religious or moral obligation 
in their case to pay debts due by the Manager unless 
such debts were incurred for the family benefit. 
HARI Har BAKSH SINGH v. BHARAT Prasap, 16 O. O. 
185 590 
- ——— Character of family property 

determined by intention expressed in conduct— 

Joint family fund established— All subsequent contri- 

butions partake of its characler— Quantum of contrt- 

* bution immaterial. 

Members of a joint Hindu family may, by their 
intention, expressed in conduct, impress upon any 
property, of which they may be possessed, the cha- 
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racter of joint family property. Once the family 
chest is started and there is a distinct’ family fund, 
any contribution or addition to it instantly partakes 
of its character and thereafter cannot be separated 
and given a character of its own. The quantum of 
contribution made by the several members is en- 
tirely immaterial. HARI Das VELJI V. VELJI ÜNATUR- 
BHUJ, 15 Bom. L. R 584 476 
Joint family—Ezecution of decree 

--Munaging member of joint Hindu family, power 

to discharge claims—Managing members power to 

recover money even after decree passed. 

Ordinarily one out of several joint decree-holders 
cannot give a valid dischargefor the amount of a joint 
decree, bub where a business like money-lending has 
to be carried on in the interest of a joint Hindu 
family as a whole, the managing member may pro- 
perly be entrasted with the power of making con- 
tracts, giving receipts and compromising or disoharg. 
ing claims ordinarily incidental to the business. 

A managing member can do so even after a decree 
is passed for the recovery of the money lent in his 
favour and in favour of the other members of the 
family, if there exist circumstances indicating that 
the head of the family accepted payment ou behalf 
of the family. SOHAN LAL v. Jor SINGH, 16 O. C. 48 

458 

Mortgage by one member of 

family — Recitals in the deed, whether evidence 

against other members—Legal necessity—Mortgagee 

bound to inquire tnto—Mortgagor’s statement alone 
insufficient, 

Where one member ofa Hindu joint family dis- 
poses of the family property so as to defeat the claim 
of another member, the recital in a document execnt- 
ed by the first member cannot be evidence against 
the second, the very man whom he is attempting to 
defeat. 

The mortgagee of a joint Hindu family is bound 
to inquire and satisfy himself as to the legal neces- 
sity of the loan. The mere statement of his mortgagor 
to his mortgagee that there was an antecedent debt 
to discharge which he borrowed the money would not 
alone be sufficient to prove that there was such debt. 
TIRBENI PERSHAD v. RAM Narain, 11 A. L. J, 713 





— 





——— 











— Minor. 

In a joint Hindu family, each co-parcener has a 
right to partition the joint property and this cannot 
be delayed by the mere fact that another co-parcener 
isa minor. Baur v. Giri, 9 N. L. R. 111 3 
man na ——-— Partition — Succession by. 

wife—Right by survivorship —Entries in Revenue 

Records and acts indicating separation—Presumption 

of jointness rebutted. 

À Hindu died leaving several sons. The name 
of the widow of one of them was entered in the 
Revenue Records on the death of her own son and, sub- 
sequently, on her own death, the property was claim- 
ed by all surviving brothers. On the death of the 
eldest brother, his widow’s name was recorded in 
revenue papersin place of that of her husband in 
respect of his own share as well as the shar@ in the 
property left by the widow of the brother who died 
previously. : 

There were several mortgages executed by the 
sons separately of their respective shares: ar 





Partition—One co-parcener 
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Held, thatthe family was not joint and that the 
entries in Revenue Records coupled with the other 
circumstances of the case rebutted the ordinary pre- 
samption of Hindu Law relating to jointness. Net 
Rau SINGH v. Tursa RUNWAR, 17 U. W. N. 1085; 
(1913) M. W. N 658; 14 u. a a re A a ia 

5 Bom. L. R. 868; 25 M. L. J. A a Lan Jo 
wg 967 P. C. 
am Joint family — Presumption o 
jointness—Evidence of separation. 

The initial presumption is that property of every 
Hindu family is joint, and this presumption cannot 
be rebutted by showing that a Sete 

(1) the head of the family had mentioned in his 
Will that the members were separate, particularly 
when the Will was afterwards declared inoperative 
by a competent Oou: t; f | 

(2) one of the brothers dealt with certain paternal 
property as his own; and 

(3) the brothers were living separate from each 
other. BAMU MAL v, HARCHARNDAS, 162 P. W. R. 1913; 
297 P. L. R. 1913 5 
mm e- a  —— ——Separation—Burden of proof 

—-Partitton without actual division of property— 

Orders of Revenue Courts—Title—Gift by co-parcener 

—-Hstoppel—Father as manager, acts of, how far 

binding on sons. hea 4 j 

There may bea partition in a family without any 
actual division of its property, butin order to con- 
stitute a partition, there must at least be some evi- 
dence to show that the parties agreed to separate 
and hold their shares not as joint tenants but as 
tonants-in-common. i 

Entries in revenue papers resulting from orders 
passed by Revenue Courts do not operate to confer 

title. 
pn of three brothers, forming a Hindu family, 
the third brother executed a deed of gift of his 
share in favour of the second brothor’s sons, the de- 
fendants, who appliedfor mutation of names in revenue 
papers, to which the first brother, the plaintiffs’ father, 
objected on the ground that the deed of gift was 
void and inoperative as conveying the share of 
an undivided co-parcener. At last a compromise 
was arrived at by which the defendants were to be 
recorded owners of a large part of the gifted 
property, and orders were passed accordingly. 
Subsequently, the plaintiffs brought a suit for declara- 
tion thatthe deed of gift was invalid on the same 
ground as was urged in the mutation proceedings. 
The defendants pleaded that at the time of the 
deed of gift, the family was in a state of separation, 
The defendants also contended that the plaintiffs, 
being bound by the action of their father as 
the head of their own family, were now estopped 
from challenging the compromise: , 

Held, (1) that in the absence of anything to show 
the plaintiffs’ acquiescence in the mutation proceed- 
ings, they were entitled to bring the present suit, as 
they were no parties to the mutation proceedings and 
as they could not be bound by any and every act 
done by their father in his capacity as manager of 
the family; : 

(2) {bat the burden of proving “the alleged 
separation as well as the date on which it was effect- 
ed lay onthe defendants whoset upthe plea of 
separation. KANDHAIYA Bux Sinan v. Buro Bux 
SINGH 86 
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———- Joint family property—Par- 
tition—Oudh Estates Act (1 of 1869), ss. 2, 8, 8, 10, 
22—Succession in talukdari tenure and in acquisi- 
tions therefrom—Impartible estate, 


A talukdar had been in possession of a taluka of 
21 villages until 1856 when the British occupied the 
Kingdom of Oudh. In that year, the talukdar dis- 
appeared and did not enter an appearance until July 
1859, i.e., after Lord Canning’s Proclamation of March 
1858, but on October b, 1859, an order was passed sanc- 
tioning the summary settlement with him of nins 
Villages, of which the kabuliat was signed on the Bth 
of that month, while in the course of the Regular 
Settlement, he recovered six more villages. He 
was thus in possession of 16 villages before the Act I 
of 1869, his name appearing in the list of Talukdars, 
Subsequently he acquired other properties: 

Held, in a suit for partition, that the properties 
consisting of 15 villages, that is to say, those settled 
with the representative of the family in 1859 together 
with those recovered during the Regular Settlement, 
constituted an “estate” within the meaning of the 
Act I of 1869 and were, in consequence, impartible, 
although the formal documents were not executed on 
or before the 10th of October 1859 as required by 
section 3 of the Act I of 1869. 

The incorporation of self-acquired property by an 
owner into “the ancestral estate for the purposes of hig 
succession” depends upon the owner’s intention, in 
the absence of which the ordinary rules of succession 
of the Hindu Law would apply. Janxr PERSHAD 
SINGH v, DWARKA PEBSHAD SINGH, 17 C. W. N 1029; 
14 M. L. T. 110; 25 M, L, J. 34; (1918) M. W. N. 630; 
18 0. L. J. 200; 11 A. L. J. 818; 15 Bou. L. R. 858; 16 
0. C, 216; 85 A. 391 73 P. C. 


——— —— Marriage—Presumption of tom ` 








Mitakshara as interpreted by 
Mayukha —Stridhan — Childless widows absolute 
estate—-Succession depends on form of marriage— 
Husband and his heirs succeed, if marriage was of 

_ Brahma form—Husband’s son’s widow, when an 
heir—Presumption as to form of marriage—Widow 
whose son predeceased her is childless. 


The saccession to the absolute estate of a childless 
Hindu married woman depends upon the form of the 
woman’s marriage. If the marriage was in Brahma 
or approved form, the husband and his heirs completely 
exclude the blood relations of the proposita, but if 
the marriage was in Asura form, he and they are 
as completely excluded by the latter. i 

In the absence of evidence to the contrary, every 
Hindu marriage will be held to have taken place in 
the Brahma or approved form. ` 

A widow whose issue has pre-deceased her is in 
the same category, so far as the devolution of her 
property of every kind is concerned, as one who has 
never borne a child. 

Under Hindu Law, a husband and his heirs cannotin- 
herib property obtained by his wife by means of 
prostitution. 

In the absence of all the male gotrajas, belonging to 
a childless Brahma widow's deceased husband’s line, 
his son’s widow inherits the childless widow's 
stridhan. Musammat CHANDRABHAGA V, VISHWANATH, 
9 N.-D. R, 102 557 
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——— Mitakshara—Joint family—Suit 
by father without joining undivided sons as parties— 
Party—Necessary party—Suit for correction of 
entries of Record of Rights —Limitation — Limitation 
Act (XV of 1877), s. 22, Sch. II, Art. 120—Civil 
Procedure Code (Act V of 1908). O. I, mr. 9, 10. 


A Hindu Mitakshara father brought a suit for a 
declaration of his title to certain land, for the correc. 
tion of certain entries in a Record of Rights published 
more than six years ago and in the alternative for 
cowfirmation of possession or, if he should be found 
to be out of possession, for recovery of possession, 
without joining his undivided sons as parties, in his 
own name and in his own rightand not asthe karta 
of the family: 

Held, that the sons were necessary parties; that the 
suit was governed by Article 120 of the Limitation 
Act and the period of limitation was six years from 
the date of publication of the Record of Rights; and that 
as the addition of the sons could not be made 
without subjecting the suit to the bar of limitation, 
the suit must fail. JAGAT Narain SINGH v. UDIT 
NABAIN Since 2 





—-Partition — Ancestral pro- 
perty~—Minors—Father’s power to bind his minor 
sons -Bhare given to stranger—Practice—Suit by 
Hindu governed by Mitakshara Law to set aside his 
father’s alienation of ancealral property —Form of suit 
— Nature of relief to be granted—Hquity between 
father and his alienee. 


Although a partition made by a Hindu father of a 
joint undivided ancestral estate subject to the Mitak- 
shara Law, may, under some circumstances, bind his 
minor sons, yet if on the partition a share is given to 
an absolute stranger, the partition may be impeached 
aga disposition of property made without considera. 
tion, unless it can be supported as a bona fide com. 
promise of a disputed claim. 

A person whose adoption is wholly invalid is, in 
view of the law, an absolute stranger in the family in 
which he has been adopted. 

Where a Hindu father governed by the Mitakshara 
Law has given on partition a share of the ancestral 
estate to an absolute stranger, a suit brought by the 
sons against the recipient of the share and the father 
to recover possession of the share so given, is not 
bad in form but it is competent for the Court to make 
the whole or sny part of the relief granted in such a 
suit to the sons conditional on their assenting to a 
partition, so far as regards their father’s interest in 
the estate, so as to give effect to any right to which 
the said recipient may be entitled claiming through 
their father. RAMKISHORE KEDARNATA D. JAINARAYAN 
RAMRACHPAL, (1913) M. W. N. 661; 14 M. L. T. 163; 
17 0. W, N. 1189; 18 C., L. J. 237; 16 Bom. L. R. 867; 
11 A, L. J.865; 25 M. L. J. 512 958 P. C. 


— Partition — Ancestral property— 
Minors—Father’s power to bind his minor sons— 
Share given to stranger 


Saman aan Taram an —~- —— One co-parcener minor 














_—— ~~ ——-—— Presumption of jointness 
967 


———  ——— withont actual division of 
property 
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——— Stridhan—Widow whose son has 
predeceased her-—Succession 557 


—— ——Successlon—Child begotten, sub- 
sequently born, has all rights of child in existence 


: 272 


—_——. s order oj, amongst gotraja 
sapindas—Mitakshara Law, Benares School, rule of 
succession according to~—Aputrasya, meaning of— 
Santan, meaning of—Sons, interpretation of. 


Where the persons claiming succession were the 
great-great-grandsons of the grandfather. of the pro- 
positus on the one hand and the great-grandsons of 
hija great-grandfather on the other: 

Held, that the latter were his nearer reversioners 
and as such preferentially entitled to succeed for the 
most reasonable and acceptable rule was that the line 
of each paternal ancestor in turn should be exhausted 
as far as the third descendant in direct male line, t.e., 
his sons, grandsons and great-grandsons, before going 
a step higher in search of other heirs. HAR NANDAN v. 
Racueat, 16 O. C. 122 32 
——--— Widow— Conversion to Muhammad. 

anism—Marriage after conversion witha Muham. 

madan husband— Whether divests her estate in her 
deceased husband's property—Right of reversioner 
to continue prosecution of suit—Caste Disabilities 

Removal Act (XXI of 1850)—Hindu Widows Re- 

marriage Act (XV of 1866). 


P., a Hindu widow, instituted a suit in respect of 
her husband’s property. The first Court decreed the 
suit. During the pendency of appeal P, became a con- 
vert to Muhammadanism and married a Muhammadan 
husband after conversion and applied to the Court 
that she was not willing to prosecute the suit. N., the 
mother of her deceased Hindu husband, applied to the 
Court that she might be brought upon the record in 
place of P., and be allowed to defend the appeal: 

Held, that neither the conversion of P. into Mu- 
bammadanism nor her marriage with a Muhammadan 
husband after conversion could divest her of her 
deceased Hindu hushand’s property. Consequently, 
N. could not be brought on the recordto defend the 
appeal. ABDUL Aziz Kuan v. Musammat NIRMA, 11 
A. L. J. 678 5 





———— —— Decree against Hindu widow, 
“when binding upon reversioner— Mortgage enecuted by 
widow with consent of reversioner, effect of. 


Tf a suit against a Hindu widow is merely for a 
personal claim against her, and a decree is passed, 
then what is sold in execution of it is the widow’s 
qualified interest. If, on the other hand, the suit is 
against the widow in respeot of the estate, orfor a 
cause which is nota mere personal cause of action 
against the widow, then the whole estate passes. 

The concurrence of the reversioner with the Hindu 
widow cannot do more than raise a presumption that 
a mortgage executed by the widow was entered into 
under necessity. NABIN OHANDRA SHAHA v., Hen 
CHANDRA Ray » 248 
maa ——_ an — Re-marriage——Widow divests 
ed of her husband's property—Bissa taga Brahmins 
—No custom as lo re-marriage of widows—Hindu 
Widow’s Re-marriage Act (XV of 1856), s. 2. 
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The re-marriage of a widow, belonging to the caste of 
Bissa Taga Brahmins, is invalid by custom. Therefore, 
if a widow of that class re-marries after her husband’s 
death, she loses her right in her husband’s estate. 
Musammat ASHARFI v. ISARI, 11 À. L. J. 683 398 


— m Widow’s estate, nature of 304 

— suit for stridhan and main- 
tenance—Surviving co-parcener whether deceased 
heir 

a — Will — Construction— Will in favour of 
daughter and daughter's son without power of alien- 
ation—Joint tenancy or tenancy-in-common. 





bt th pam TN 


A Hindu made a Will in favour of his daughter and 
daughter’s son saying that they would be owners in 
possession of the property without a right of transfer, 
The rest of the property was devised by the testator 
in favour of a son of another daughter: 

- Held, that the document created a joint tenancy 
with a provision that neither should alienate the pro- 
perty so long as the joint tenancy subsisted. Brrrr 
Brat v. JAI GOPAL SINGH 756 
—— Hindu, power of, to will inde- 
` pendently of statute law—Act I of 1869. 


A Hindu has the power to make a valid bequest 
independently of Act I of 1869. BHARATH BINGH v. 
BALBHADHAR SINGH 429 


indu Widow’s Re-marriage Act 
AY of 1856) 335 








s.2 


Homicidal mania, proof of. 

Homicidal maniacs need have no motive to per- 
' petrate the crime: and the chief evidence of the 
existence of insanity appears to be in the aot itself. 
In ve VAITHINATHA Pitra, (1912) M, W. N, 825: 14 
OR. L. J. 465 721 
Hundi—Evidence—Interest not menticoned—No 

oral agreement can be proved 319 


Husband and wife. See Divorce Act, 


Impartible estate—<Acguisitions from in- 
_ come of talugdari estate 73 


398 











Inam—4graharam inam— Presumption—Melvaram 
—No evidence as to ownership of Kudivaram-- 
“Occupancy rights— Acquisition by raiyat 753 

Agraharam Inam—Presumption of melvaram 

right— Occupancy right— Question of fact— Infer- 

ence from long possession and absence of origin 





Agraharam inam within zemindari~ Exclu- 
sion ab Settliement—“Estato”—Ejectment suit— 
Burden of proof—Jurisdiction—Right to eject— 
Ownership of melvaram and kudivaram rights— 

` Evidence 769 





Inherent power of Court. See Civiu 
Procspure Cops, 1908, s. 151. 
— Remand 39 











Injunction. See Easement; SPECIFIC RELIEF 
` ACT, 8. 56.. 
Suit to have election to Legislative 


Council declared void . 676 
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Mandatory direction 

Building erected to injure plaintif. 

A Court is justified in granting a mandatory injanc- 
tion where the defendant had constructed a balcony 
over a public land to the injury of the plaintiff's in- 
terests and in the teeth of opposition, LANTI RAM ~v. 
Cunasu SINGH 368 


Insanity. See Pena Cons, s. 84, 


Insolvency. See Prusipency Towns INSOL- 
vency Act; PROVINCIAL INSOLVENCY Act. 18 


of Court— 





Mortgagor declared insolvent after mort- 
gaged property purchased by mortgagee in execution 
of mortgage decree— Receiver, appointment of —Re- 
ceiver, intending sale of mortgaged property- Objec- 
tion by mortgagee purchaser—Provincial Insolvency 
Act ‘TEI of 1907), s. 22, proviso—“‘Person aggrieved”, 
meaning of Receiver when about to act in excess 
of power- Court’s power to review conduct of Re- 
ceiver. 

The petitioner obtained a mortgage decree against 
the judgment-debtor. Before the decree could be 
executed, the latter made an application in insolvency. 
During the pendency of the application, the petitioner 
purchased the mortgaged properties in execution of 
the deeree. The judgment-debtor was subsequently 
adjudged an insolvent and a Receiver appointed 
who sent tothe Court a proclamation forsale of the 
insolvent’s property, in which he included the pro- 
perties purchased by the petitioner who, thereupon, 
presented a petition of objection to the Court on the 
ground that the Receiver had no authority to sell the 
properties purchased by him, This petition was pre- 
sented after the expiry of 21 days from the date of 
the order of the Receiver and the Court dismissed it 
under the proviso to section 22 of the Provincial In- 
solvency Act: 

Heid, (1) that under the proviso, a person aggrieved 
by the Receiver’s order might apply to the Court, that, 
upon the allegations of the petitioner, the intended 
sale by the Receiver could not affecs bis title, because 
the properties in question were no longer the proper. 
ties of the insolvent and that, consequently, he could 
not be deemed to be a person aggrieved by the act of. 
the Receiver and section 22 had no application to the 
case, and that the application of the petitioner to the. 
Court below was not subject to the period of limita. 
tion prescribed by the proviso to the section: 

(2) that the application of the petitioner to 
the Court below ought to be entertained and an 
inquiry held into the truth or otherwise of his allega- 
tions. 

“When a Receiver has been appointed, he becomes 
an officer of the Court, and if he is abont to act in 
excess of his authority, ibis competent even toa 
stranger to bring that fact to the notice of the Court, 
which has inherent power to review the conduct of 
the Receiver and to make an appropriate order so that 
the stranger may not be prejudiced by an unlawful 
actof its own officer; for this purpose, the Court 
may hold a summary inquiry. HANSESWAR GHOSE 
v. RakHaL Das Gross, 18 O, L, J. 359 683 


Insolvency Act (II & I2 Vic. C. 21), 
SS. 36 (5), 55— How far Court can make order 
under section 36 (E) declaring a tfansaction void 
“under section 65 —‘Void’ in s. 55 means ‘voidable,’ 
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M. & Co. was adjudicated insolvent on a creditor's 
petition on 18th May 1910. Byan order of the 
Court (now appealed against) dated 29th August 
1911, the sale by the insolvent to the appellant of a 
certain house and lands on th January 1910, was 
declared void as against the Official Assignee. The 
report of the Official Assignee, made on 29th 
March 1911, did not contain any reference to this 
transaction. On this report, the Judge, purporting 
to act under section 36 of the Indian Insolvency 
Act (section 27 the English Bankruptcy Act), 
ordered a commission to issue to take down the 
evidence of the appellant. The evidence was taken 
by ‘the learned Judge himself. After recording 
the evidence he made an order declaring the 
transfer to be void under section 36 (5) of the 
Insolvency Act and directing the appellant to 
deliver possession of the properly to the Official 
Assignee: 


Held, that if was not open to the Court to make™ 


an order, in the proceedings which were taken 
before it, declaring the transaction void under 
section 56. 

The main object of section 36 is discovery. It 
only enables a creditor who has proved his debt 
to obtain information with reference to the pro- 
perty belonging tothe insolvent. On this informa- 
tion he may take proceedings to impeach the 
transactions which are voidable under sections of 
the Act relating to voluntary transfers, fraudulent 
preferences, etc. 

The Lerm ‘void’ in section 55 of the Insolvent Act 
means ‘voidable.’ d 

The transaction sought tobe impeached may or 
may nob be voidable under section 65 of the 
Insolvent Act. If the transaction is only voidable, 
the property which is the subject-matter of the 
transaction cannot be treated as the property of the 
insolvent under section 386 (5). ABDUL KADHAR v. 
OFFICIAL ÅBSIGNEE, 14 M. L. T. 53; 25 M. L. J. 308; 
(1913) M. W. N. 876 485 


— sS. 55 485 


— S. 56—Fraudulent preference 
—Delay in making application, if ground for dis- 
missal of application~-Official Assignee’s report, how 
Jar evidence. 


In a case of fraudulent preference, the question is ‘was 
the substantial, effectual or dominant view, with which 
the debtor made the payment, the preference of the 
particular creditor to whom it was made?’ The fact 
that there was some pressure is not sufficient. Even 
if the payment could never have been made but for 
the importunity, it is a fraudulent preference, if it 
was also the fact that the payment would never have 
been made but for the desire to prefer the creditor. 

The delay of the Oficial Assignee in making an 
application under section 56 of the Insolvent Act is 
not in itself a sufficient ground for declining to make 
an order, if the facts bring the case within the gec- 
tion. 

Obiter dicta: — 

An Official Assignee’s report is prima facie evidence 
of the matter reported only when the matter is one 
with regard to which the Official Assignee is directed 
or empowered by the provisions of the Act to make a 
report. 
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Tf rule 116 of the rules made under the Insolvent 
Act is to be construed as making any report for any 
purpose evidence of facts stated therein, it is ultra 
vires. ABDUL KADER v. OFFICIAL Assianes, 14 M. D. 
T. 48; 25 M. L. J. 320 4 


nstaiments, when to be fized 8 


Instalment bond. 
1908, Scu. J, Art. 76. 


Insurance by Hindu male “for the benefit of 
wife and children”—Danghter of insured, rights of 
--Beneficiary, whether entitled to enforce rights 
against insurance office or creditor—~“Advance- 
ment”, doctrine of Hindu male and Hindu married 
woman, rights of, under the Act—“Married 
woman” 934 


Mutual Life Insurance—Unregistered 
body—Subscribers contributing on death of fellow 
members—Amounts to be divided between assignee of 
deceased and unregistered body—Suit by member 
whether cognizable by Small Cause Court -Provincial 
Smalt Cause Courts Act (IX of 1887), Sch. II, Art. 
The widow of a subscriber to an unregistered 

project, called the Swadeshi Sahajya Bhandar, sued on 
a certificate for certain benefits under the rules of the 
Bhandar. The rules showed that the Bhandar was a 
body for the purpose of enabling the public to enter 
into an arrangement for mutual life insurance. Ac- 
cording to the arrangement, the members mada 
contribution on the death of their fellow members, 
which were divided between the assignees of those 
members and the Bhandar itself: 

_, Held, that the contract between the Bhandar and 

its members, was one of insurance, and that conso. 

quently, a suit for benefit under that insurance could 
not be entertained by a Small Cause Court under 

Article 34, Schedule IL, of the Provincial Small Cause 

Oourts Act. RASIK HANDRA v. CHANDRA KUMARI 


55 


See LIMITATION ACT, 








Interest. See Conrract Act, 8. 74 
——Rukka given by purchaser for unpaid 
2993 





price 








at contract rate till date of redemp. 
tion 





—— Hundi—Fvidence—Interest not mentioned 
~-No oral agreement can be proved. 


Where a hundi was silent as to interest and no 
separate written agreement was made in regard to 
interest such as was established in the Privy ‘Council 
case published as Ganshiam Lalji v. Ram Narain, 29 
A. 38; 17 M, L. J. 35; 5 C. L-J. 7; 110. W. N. ios 
4 A. LJ. 29; 9 Bom. L. R. l; 1 M. L.T. 427; 341, A 6: 

Held, that evidence could not be given of a separate 
oral agreement as to interest. Ras GOPAL v. Sura 
Ram, 268 P. L. R. 1913 “319 


Interest Act (XXXII of 1839), 


Interest cannot be allowed on the ground that the 
debtor delayed the payment of debt due by him, unless 
there is a contract to pay interest and the conditions 
of Act XXXII of 1889 are fulfilled. FIutincugau, G. 


T. v. Captain GO, L. Donn, 266 P. L. R.1913 194 


Interest Act (XXXII of 1839) 194, 
; , 299 
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Interpretation of statuteS—Processual 
Law—Change in law 689 














Construction of section and 
rules of a new Code 39 


Code. 


The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, and 
it is not the province of a Judge to disregard or go 
outside the letter of the enactment according to its 
true construction. Prart Monan SHAHA v. DURLAVI 
DASSYA 815 


Judgment—Criminal Court—Hvidence of defence 
not taken into consideration—Court, duty oj— Looking 
into defence evidence—Criminal Procedure Code (dct 
y of 1898), s. 110. 


Tn an appeal in a case under section 110 of the 
Criminal Procedure Code, itis the duty of the Ap- 
pellate Court to look into the evidence on the part of 
the defence even if the Counsel who appeared for the 
defence did not make any reference to that evi- 
dence. 


Where this was not done by the Appellate Court, 
the High Court directed the re-trial of the appeal. 
Frpor Hossein v. Emperor, 40 O. 876; 14 Cr. L. J. 
419 403 


— ee 











Appeal—Summary dismissal 966 





aman — -——.-—— based upon inadmissible evidence, 
whether sustainable. 


A judgment based upon evidence not admissible in 
law, is unsustainable. Durga OBARAN Mauro v. 
RAGHUNATH MAHTO 810 


Jurisdiction. See Oiviz Procepurz Cons, 
1908, ss. 9, 20; Divorce Acz; LETTERS Parent; 
Mamnatvars’ Act; SMALL Cause Suit; VALUATION 
or SUIT., 





——— 


Decree for dissolution of marriage 
passed without jurisdiction 55 








Ejectment suit ~ Burden of proof 
76 





— ec 


Magistrate disqualified under sec- 
tion 556, Oriminai Procedure Code 20 





- Objection to jurisdiction to be taken 
in first Court—Power of Appellate Court —If 
doctrine applicable to petition in insolvency 370 








= —Place of suit—Cheating—Insurance 
company deceived 


Plaint not stamped—Investment of 


powers when plaint re-presented—Receiver, ap 
pointment of 76 


Power of High Court to commit for 
contempt of Mofussil Magistrate’s Court 

















merma 


Suit for dismissiog trustee and 
settling scheme 76 


— 








of Civil Court—Suit against 
validity of Municipal election 490 








Wn nae ak to grant possession of lands 
partitioned by Revenue Courts—Possession for a 
long time, basis for a suit 
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Jurisdiction—conold. 


of Civil or Revenue 
See U. P. LAND REVENUE CODE, s, 233 








Court. 


(x). 
Land granted rent-free in 
lien of service—Ejectment suit by grantor 54 














—~——Declaratory suit. 

The exclusive jurisdiction of the Rent Courts in 
actually ejecting lessees, does not preolude a persou 
affected by the lease from seeking a declaration of 
his title in the Civil Courts, actual possession being 
recoverable from the Rent Courts alone. RAGHUBAR 
DAYAL v. MAHESH GIR é 


——— Lease—Suit between lessor 
and lessee after termination of lease—Jurisdiction 
depends on frame of suit. 

The plaintiffs took a lease from the defendants for 
four years and advanced to them Rs. 3,000. The 
lease provided that on the termination of the lease 
if arrears of rent remained due from tenants, the 
lessors would pay the amount of those arrears to the 
lessees. It further provided that if during the term 
of the lease the lessees were dispossessed, they would 
be entitled to recover rupees three thousand advanced 
to the lessors from the property leased and other 
properties of the lessors together with damages at the 
rate of 20 per cent. perannum, The lessees, alleging 
that they had been dispossessed two years after the 
execution of the lease, sued the lessors, on the termina- 
tion of the lease for the recovery of arrears of rent 
due from the tenants for the terms of the lease and 
also for the amount originally advanced by them 
together with damages at the rate stipulated for in 
the lease, claiming a charge on the leased property: 

Held, that the reliefs claimed by the plaintiff could 
be granted only by a Oivil Court. 

The jurisdiction of a Court depends upon the 
frame of a snit and notupon the reliefs which the 
plaintiff might ultimately be entitled to obtain from 








the Court. Inayat Hussain v. MUHAMMD ASKARI, 11 
A. L. J. 642 l 421 
— — Of Court—Amendment of sale 

certificate 588 








of High Court—Divorce 
suit— Foreign domicile 512 











Matrimonial suit—Husband 
not residing within jurisdiction 


of Magistrate—Kidzappin, 
1 “aé 








of minor 


Jury; function of—Capacity of witness of tender 

years 741 
Verdict—Casting lots — Verdict of Jury arrived 

at by casting lots—Evidence —Evidence of Juryman, 

whether admissible. 

The separate statement of any of the individuals, 
who had in combination formed a Jury, in order to 
impeach their verdict, cannot be received. Conse- 
quently, a sworn statement of a Juror that the verdict- 
was arrived at by casting lots is not admissible. 
Hara Kumar Barman Roy v. ExreRor, 17 ©. W. N. 
787; 14 Or. L. J. 392; 40 0. 693 


Kabuliyat, construction of 
Kidnapping. See Penan Cone, s. 863. 
Kinwun Mingyl’s Digest,.s. 163 327 
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Lambardar, competency of, to granton behalf 
of all do-sharers perpetual lease of whole mahal 





and heritable leases 
——Derelict holding acquired a 55 


-———, competency of, to grant perpetual 
? 147 








sharer 
Land or Water—Privy 224 


Land Acquisition Act (I of 1894), 
ss. 7, 11, 54—Leeiters Patent (Bom), cl. 89— 
Special leave to appeal—Privy Oouncil. 

No appeal lies to the Privy Council against a 
jydgment of the High Court upon an appeal from a 
Court’s award under the Land Acquisition Act. 

Where there is no appeal in a Land Acquisition 
case, clause 39 of the Letters Patent does not make 











the.order of the High Court appealable. SPECIAL 
OFFICER, Sausetre BUILDING Sites ~v. DASABHAI 
Bezana, 17 C. W. N. 421 763 


Landlord and Tenant. See Acra TENANCY 
Act; BENGAL TENANCY ACT; CENTRAL PROVINCES 
TENANCY ACT; OHOTA NAGPUR TENANCY Act; LEASE; 
MaADRAS EsTATES LAND ACT; PUNJAB Tenancy Act. 


Land granted rent-free in 
lieu of service—Ejeotment suit by grantor—Juris- 
diction of Civil or Revenue Oourt 54 




















= Agreement between patnidar 
and another to sell patni —Receipt of profitsby intend- 
- ing purchaser—Liability of intending purchaser for 

rent—~Transfer of Property Act (IV of 1882), s. 52-— 

Admissions of intending purchaser that he is owner, 

whether can give him title, 

The . plaintiff claimed rent from A, for a patni 
tenure granted by him to B. There was an agree- 
ment between B. on the one side and A. on the other 
that the former should sell ‘and the latter buy the 
property. It wasstipulated thatin order to ascer- 
tain the price, B. should give an account of the 
receipts and expenditure with respect to the pro- 
perty, and that A. was to obtain a share of the profits 
after the account was settled: 

Held, that the transaction was nota sale, but a 
contract of sale as defined in section 64 of the Trans- 
fer of Property Act; and that under this agreement 
A. could not be held liable for the rent of the tenure. 

Liability for rent was sought to be fixed upon A. 
on account of certain admissions made by A.:— 

Held, that the admissions of ownership could not 
give d.any title; that A. could not be regarded as 
the purchaser of the tenure, and that the relationship 
of landlord and tenant did not exist between the 
plaintiff ana A, 

Mere possession will not render a man liable for 
rent, ifthe lease has not been assigned to bim. 
ANANDA CHANDRA Roy v, ABDULLA Hossein. 679 











—— Disclaimer, what is—Denial 
oj relationship of landlord and tenant, if amounts to 
disclaimer of landlord's title—Forfeiture—Adverse 
possession — Limited interest. 

A disclaimer must be a renunciation by a party of 
his character of tenant either by setting up a title in 
another or by claiming title in himself. 

A mere renunciation of tenancy, without denial of 
the landlord’s title, though it may operate as æ 
surrender, cannot amount to a disclaimer. 
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Therefore, an allegation that there is no relation- 
ship of landlord and tenant between the plaintiff 
and defendant in a suit for rent in respect of the 
land in suit, is nota disclaimer of the title of the 
landlord and does not terminate the tenancy. 

There may be adverse possession in respect of a 
limited interest in land. Protas NARAIN MUKERJEE 
v. BIRAT Dast 8 











—Kabulyat for five years at 
rent of Rs. 2, Rs. 2-8 and Rs. 3 per bigha—Stipula- 
tion for fresh kabulyat at end of term or payment of 
Rs. 5 per bigha—Agreement, whether penal—Con- 
tract Act (IX of 1872), s. 74~ Penalty—Bengal 
Tenancy Act (VIII of 1885), 8. 42. 


By three kabulyats for five years, the tenants, non- 
occupancy ratyats, agreed to pay Rs.2, Rs, 2-8 and 
Rs. 3 respectively, and it was stipulated that after 
the expiration of the term, the tenants shall cease to 
have any rights to retain possession and that if the 
tenants fail to execute fresh kabulyats, the landlord 
shall have the power to realize rent at Rs. 5 per 
bigha. Two of the kabulyats wore executed before 
the Bengal Tenancy Act came into operation and the 
third was executed after the Act had come into force: 


Held, that the rate of Rs. 5, which the tenants 
agreed to pay was nota penalty, and was, therefore, 
recoverable by the landlord. Gunrut SINGH v. 
JosopHAR SINGH, 17 C. L. J, 590 51 


_ Lease—Forfeiture—Transfer 
of Property Act (IV of 1882), s. 111—Enforcement of 
forfeiture clause—When further act necessary, 


Where two people have jointly‘leased land and have 
subsequently become divided, one of them may en- 
force the forfeiture clause in the lease with respect to 
his moiety of the land, notwithstanding that the 
owner of the other moiety has waived his right to 
enforce the same by receiving his moiety of the rent. | 


The provision in section 111 of the Transfer of 
Property Act, about a further act being necessary 
besides the breach of the covenant in the forfeiture 
clause before a suit could be brought, is a relic of the 
old English Common Law and is unnecessary in the 
case of leases not governed by the Transfer of Pro- 
perty Act, 


Where a lease is not governed by the Transfer of 
Property Act, the landlord can maintain his suit for 
ejectment on forfeiture by the tenant without 
having done any prior act evincing his intention to 
determine the lease. KORAPALU v. NARAYANA, (1913) 
M. W. N. 655; 26 M. L. J. 315 930 


- Lease for one year-—Posses- 
sion given to lessee—-Acceptance of rent-—Verbal lease 
for more than one year—Transfer of Property Act (IV 
of 1882), s. 107. 

There is nothing in section 107 of the Transfer 
of Property Act to prevent the constitution of the 
relation of landlord and tenant for one year by the 
lessor giving possessisn to, and accepting rent from, 
the lessee for that year. 

A verbal lease for more than one year is valid 
for one year, if it is accompanied by delivery of 
possession. MOHAMMAD Mossa v, JAGANUND ace 














—< 
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Mirasdars—Ryotwari land 
— Occupancy right—Presumption—Transfer of Pre- 
perty Act (IV of 1882), s. 106—Agricultural lease— 
Settlement —Government pattah—Iffect of grant. 

A Mirasdar of the village of Karupathur in the 
District of Trichinopoly instituted suits to eject 
a large number of ryots who were in occupation of 
different plots of land for which the plaintiff held 
pattah under the Government. The defendauts 
claimed a permanent right of ocoupancy and also 
compensation for the improvements effected: 

Heid, that there was no presumption that the ryot 
holding under a pattahdar were originally tenants from 
year to year and the burden of establishing perma- 
nent right of occupancy was not on them, 

Where it is conceded that the defendants have beon 
in possession for very many years and there is no evi- 
dence that the Mirasdars themselves were ever in pos- 
session, it must be taken that the ryots have establish- 
ed that they and their predecessors-in-title have been 
in possession from time immemorial, 

There is no statutory rule that a ryot holding under 
a pattahdar is a tenant from year to year. 

Section 105, Transfer of Property Act, does not 
apply to agricultural leases. 

The grant of a pattah by the Government cannot 
have the effect of destroying any occupancy rights 
that might exist at the time of the grant. 

The only legitimate basis for the presumption 
of a tenancy from year to year must be that 
in ryotwart tracts only Mirasdars and no others 
cultivating the lands had any permanent rights 
ïn the lands cultivated by them according to 
custom, 

The role laid down in Venkatanarasimha Naidu 
v. Dandamudi Kotayya, 20 M. 299; 7 M. L, J. 281, 
that there is absolutely no ground for laying down that 
the rights of ryots in semindaris invariably or even 
generally had their origin in express or implied grants 

- made by the zemindar, would equally apply to ryotwari 

villages in some places. 

Long possession, payment of uniform rate of. 
rent, the fact that the lands were re-claimed 
and brought under cultivation by the ryots, 
and that they have been making alienations for a 
long time, necessarily raise a presumption that the 
defendants have occupancy rights. 

The object of ryotwari settlement and the effect of 
settlement with Mirasdars discussed. VENKATACHALS 
GouNDAN v, RANGARATNAM ÅIYAR, 18 M. L. T. 450; 
(1913) M. W. N. 484; 24 M. L. J. 571 374 


Nature of contract with some 
tenants in respect of certain land, if evidence of nature 
of contract in respect of other land—Evidence—Lands 
subject to sume custom— Batta, long payment of—In- 
ference that it is lawfully payable. 

Where the question is, whether A, made a contract 
with B. on certain terms, evidenco of the fact that he 
made contracts with other persons on the same 
terms, is inadmissible. 

The mere circumstance that a contract of tenancy 
in respect of some lands was of one description, does 
not necessarily indicate that the contract was of the 
same degcription in-respect of different lands held 
by other tenants. h 

But the position may be different if it is shown 
that all the lands are subject to the same custom, 
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It is open to a Court to infer, as a matter of fact, 
from the circumstance of long payment of batta, that 
ib was lawfully payable. KAMALESHWARI PRRSHAD 
SINGH v. Kanai SINGA, 17 C. W. N. 1159 171 


Non-transferable occupancy 
holding, transfer of —itle of transferce against land- 
lord, if any—Possessory title, if of any avail against 
landlord—Rent decree by landlord against raiyat— 
If transferee entitled to save sale of holding by pay- 
ing off decretal amount. 

As against the landlord who insists upon his right 
to refuse to recognise a transfer of an occupanpy 
holding which is not transferable without his consent 
and who has not so conducted himself as to be estop- 
ped from asserting that right, the transferee acquires 
nothing at all, not even the right to come in and 
save the holding from sale in execution of a decree 
for arrears of rent obtained by the landlord against 
his tenant, the transferor. The transferee cannot even 
attack the rent-decree as fraudulent, because he has 
no locus standito do so, nor can he assert his posses- 
sory title which is of no avail against the landlord. 
Ram PADA BANDAPADHAYA V. TARINI HARAN Gua 


—y 




















——Occupancy holding, non- 
transferable—Tranafer by tenant—Payment of rent 
by purchaser as marfatdar or sarbarakar in name 
of old tenant—Suit by landlord jor ejectment— Re- 
cognition by landlord as tenant. 

Receiving rent from and granting receipts to a 
purchaser of a non-transferable occupancy holding 
as marfatdar or sarbarakar of the old tenant, do 
not amount to recognition of the purchaser as 
tenant by the landlord HARISH CAANDRA v. a 


SINGH 








Occupancy holding not transs 
jerable —Holding at fined-rates—Presumption of fiaity 
of rent--Loxg possession—Bengal Tenancy Act (VIII 
of 18895), s. 50—Suit for possession—Application of 
principle of section 50 —Payment of rent in name of 
old tenant by transferee. 

The Court may infer from the fact of long posses- 
sion of land at an unvarying rate of rent that the 
tenancy ie permanent. 

But where the rent was not changed since 
1884 and in 1897, that is, thirteen years after the hold- 
ing was transferred, and after the transfer the rent 
was paid in the name of the original tenant, by the 
transferee: 

Held, that fixity of rent could no be presumed. 
UDDHAB Cuanpra GHOSE v. DHAN KRISHNA Biswas 


——— =. 





— — am an Occupancy-raiy at purchasing 
superior tenure, effect of —Whether holding vanishes 
or occupancy right ceases to exist—Under-raiyat, 
whether elevated to status of occupancy raiyat~—Under« 
raiyat, interest of, whether ipso facto transferable— 
Bengal Tenancy Act (VIII of 1885), s. 22. 

When an oceupancy-ratyat purchases the superior 
tenure, the occupancy-right ceases to exist bub not 
the holding itself. 

Therefore, the under-ratyat under him continues 
to be an under-ratyat and is not elevated to the status 
of an occupancy-ratyat. 

The interest of an under-raiyat is not ipso facto 
transferable. AKHIL Cuanpra Biswas v. Hasan Abr 
BADAGAR, 18 O, L. J. 262 
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Occupancy right — Inam— 
Presumption of not owning kudivaram—Question of 
jact—Proof of occupancy right—Twenty-five years’ 
‘possession. in, 5 
The question whether the defendant has an ocou- 

pancy right is one of fact. 

Twenty-five years’ possession would not by itself 
confer occupancy rights but it is good evidence of 
such right. 3 

In the case of Inam land, the presumption is that 
the Kudivaram was not vested in the inamdar. 
SWAMRAJU RAMABRAHMAM v. M. LAKSHMANNA, 25 M. 
L. J. 33; (1918) M. W. N. 771 843 


Pattah, of— 

Kaimi—Maurasi—Fiwity of rent. 

The rent of certain lands covered by a kaimi pattah 
had not been changed for a period of nearly a cen- 
tury: i 
Held, that the word kaimi, like the word maurasi or 
like thetwo words conjoined, did not necessarily 
import fixity of rent. 














construction 














Bat apart from the precise meaning of the word, 


kaimi, words creative of, or importing the existence 
of, a permanent tenure at a specified annual rent, 
may admit of the construction that the rent is a 
rent fixed in perpetuity, though no such term as 
mokarart is expressly used. 

In the present case, the rent was held to be fixed 
in perpetuity. PURNA CHANDRA GHOSE v. COLLECTOR 
ov KHULNA 255 





0 — 








Pattah, construction of— 
Maurasi— Word mokarrari not used—Fiwity of rent. 
The grant of a permanent and hereditary tenancy 

at an annual rent, is not inconsistent with the con- 

struction that the rent is arent fixed in perpetuity, 
though no such torm as mokarrari or istemrari is used. 

Paari Monan Sen v. BIDHU BADAN Banersee 200 


——-— Plot in possession of tenant 
for keeping cattle and manure—Appurtenant to the 
holding —Partition, effect of. 

Where a plot of land has been allowed to remain 
in the possession of a tenant for more than 20 years 
by the zemindar of the village for the use of cattle 
and manure, it becomes an appurtenance to the 
agricultural holding of the tenant. The fact that the 
plot and the site of the house of the tenant have 
been allotted at the partition to one zemindar and the 
agricultural holding to another, does not render the 
tenant liable to ejectment from such plot at the in- 
stance of the zemindar. Ner Ram v. Tes Rau, 11 A. 


L. J. 445 260 


— Registration of some of 
tenants in landlord’s sharista—Suit for rent against 
registered tenants only—TWhether co-sharers of re- 
gistered tenants bound by decree. 

If some of the tenants have allowed themselves 
to be represented in their dealings with their land- 
lord with respect to their holding by their co- 
sharers, they would be bound by the rent decree 
obtained against these co-sharers by the landlord, 
although they were no parties to the suit. MALUEKJAN 
Bret v, MATHURA Das Goswamy 399 


Rent, acceptance of, by 
plaintiff from defendant establishes relationship of 
landlord and-enant between them— Lease, perpetual, 
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granted by some co-sharers jointly, how far binding 
on other co-sharers—Lambardar, competency of, to 
grant on behalf of all co-sharers perpetual lease of 
whole mahal. 


A number of co-sharers in a certain patti executed 
& perpetual lease in favour of the predeoessors-in. 
interest of the defendants, under which the forme, 
gave the latter in lease all the land appertaining to 
the patti, The lease was not executed by all the co 
sharers, nor by the lambardar of the mahal as such 
The evidence showed that the rents due on accoun 
of the lease were not realised by the lambardar, bu 
that the various co-sharers used to collect on thei. 
own account their respective shares of the lease 
money. Further, the plaintiff's predecessor-in-title 
who was a co-sharer in the patti, continued in the en’. 
joyment of her share of the rent paid for the lands 
appertaining to the patti by the lessees under the 
lease, and it was proved that on one occasion at least 
the plaintiff himself accepted rent from the defendants 
under the terms of the lease: 

Held, (1) that, under these circumstances, the rela- 
tionship of landlord and tenant was established bete 
ween the parties, so that the defendants were in posses- 
sion of the lands not as mere trespassers but as 
lawful tenants of the plaintiff, entitled to retain its 
possession at the rate of rent mentioned in the lease: 

(2) that the defendants were not entitled to 
enforce as against the plaintiff the provisions of that 
lease, in so far as those provisions purported to confer 
on the defendants the right to continue to hold in 
perpetuity, unless it was shown that the plaintiff or 
his predecessor-in-title had in some way ratified the 
lease in its entirety and bound himself to accept the 
defendants not merely as his tenants at a cortain 
rate of rent, but as his tenants in perpetuity, or that 
the matter was in some way brought to an issue be- 
tween the parties and decided by a competent Court, 
or that the plaintiff acquiesced in the defendants 
holding as perpetual lessees. 

A co-sharer in an undivided mahal may acquiesce in 
an arrangement made by the lambardar, or by other 
co-sharers, for the cultivation of the lands of the 
mahal, without thereby binding himself to accept all 
the terms of any contract of lease which other 
oo-sharers may have entered into. 

The granting of a perpetual lease and moro par- 
ticularly of a perpetual lease covering all the lands 
of a mahal, is, in the absence of a special custom 
to the contrary, beyond the competence of a lam- 
bardar acting on behalf of the entire body of co- 
sharers. Isan Aur Kuan v, Ramesuwar Prasan 57 


— Transfer of non-transferable 
holding by tenant—Occupation by purchaser—Marfat- 
dari rent receipts obtained by purchaser for more 
than 12 years—-Suit by landlord for khas possession, 
af barred by limitation—Limitation—Creation of 
limited interest of tenancy. 











The Basis of this suit of the plaintiff, who was the 
landlord of a non-transferable-holding, for khus pos- 
session against the defendant, was that she was en- 
titled to recover possession on the ground bhat the 
tenancy which existed in favour of one K, had come 
to an end, The defendant alleged that she held under 
one R. who had purchased the holding from K. and 
who had obtained marfatdari rent receipts from the 
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predecessor-in-title of the plaintiff for more than 12 
years: 

Held, that the Statute of Limitation operated to 
oreate a limited interest of tenancy and barred the 
suit go far as ib sought khas possession. ProBHABATI 
Dast v. TAIBATURINESSA, 17 C. W. N. 1088 664 


eee aan registered purchaser of 
under-tenure, if acquires title under purchase —1f ens 
titled - to deposit amount of rent-decree obtained 
against registered tenant—Person interested in pro- 
tection of wnder.tenure—Sale in execution of rent- 
decree after deposit, if legal—Sale of Under-Tenures 

Act (VIII of 1865), s.6—Question of fact —How much 

was deposited—Whether deposit sufficient —Question 

of law —Second appeal —“Oosts of process,” what are 

—Sale after deposit—Bona fide purchaser for value. 

Ifa decree has been obtained by the landlord 
against the registered tenant and a, sale held in oxo- 
cation of such decree, an unregistered transferee 
from the registered tenant is not entitled to contend 
that his interest has not been affected by the sale. 
What passes to the purchaser is the tenure itself, 
and, consequently, the interest of the unregistered 
transferee also passes to the purchaser. 

Bat it cannot be said that an unregistered trans- 
foree ofan under-tonure acquires no title under his 
purchase. 

Such a transforee is clearly a peraon interested in 
the protection of the under-tenure within the mean- 
ing of section 6 of Act VIII of 1865, and, therefore, 
competent to make a deposit under that section. 
And if after his deposit a sale takes place he is en- 
titled to maintain a suit for declaration that the sale 
has been illegally held, 

The question as to how much was deposited is a 
question of fact; but the question as to how much was 
required to be deposited, is a question of law. The 
question whether the -deposit made by the transferee 
was or was not sufficient, isa mixed question of faot 
and law, which the High Court can determine in a 
second appeal. . 

The only items which can be deemed as costs of 
process within the meaning of section 6 of Act VIII 
of 1865 are costs for the issue of the writ of attach- 
ment and the sale proclamation. ET 

But where a deposit is made before an application 
for execution of the decree is filed.and when the 
decree-holder has not incurred any costs of process, 
the depositor is not bound to deposit these costs, 

Consequently, if he has deposited the deoretal 
amount with intorest that is suficient; and if after 
the deposit, a sale takes place, it is held without 
jurisdiction. 

When asale has taken place on the basis of a 
satisfied judgment, the satisfaction of which has been 
certified to the Court, the sale is void and ineffectual 
to pass any title even toa bona fide purchaser for 
value without notice. Monz LAL v., Uma OHARAN 


337 
Lathi—Dangerous weapon—Walking stick 602 


Lease. See LANDLORD AND Tenant; TRANSFER OF 
PROPERTY Acr, s. 106. 


y perpetual, granted by some co-sharerg 
| jointly, how far binding on other co-sharera 57 


Holding whether permaaent — Lease before 
Transfer of Property Act—Notice to quit—Length 
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of notice—~Question of tact—Whether tenancy-at-will 

or yearly—Question of law —Nature of tenancy when 

question of law—Notice, proof of—Return of regis- 

tered cover containing notice—Refusal by tenant 
` addressee to accept letter. 


Where a tenancy was created before the Transfer 
of Property Act came into force, the provisions of 
section 106 of the Act do notin terms apply to the 
case. In sucha case, a notice to quit must be a 
reasonable one, and the question whether a notice is 
reasonably sufficient or not in regard to its length, is 
a question of fact. ° 

The origin of a tenancy was nob known and 
there was nothing to show on what terms the tenancy 
was created, and a uniform yearly rent had been paid 
for upwards of 40 years; the holding had de- 
scended from father to son and from son to grandson, 
and it adjoined the land on which the main portion 
of the tenant’s house is built, and the land had not 
been used for building purposes: the lower Appellate 
Court held that the holding was not of a permanent 
character: 

Held, that the issue was substantially one of fact 
and the High Court was bound in second appeal by 
the finding of the Court below. 

The question whether a tenancy is a tenancy-at-will 
or a yearly tenancy may be a question of law. ` 

But it does not mean that the whole question is 
open in second appeal on the merits. It means that 
it is open to a party to show that the Court below 
has misapplied one or other of the two terms to th 
facts found, : 

The nature of a tenancy is a question of law when 
it turns on the construction of some written instra- 
ment, such asa lease or conveyance. Upon the, merits, 
a question of law may arise where there is nò evidence 
capable of supporting the particular finding or the 
evidence may be all the other way pointing irresistibly 
to another or opposite conclusion. 

Where a question is raised, not depending on the 
construction of a written instrument, whether the 
rent payable is variable or not, the issue is a pure 
issue of fact. - 

Proof of the posting of a notice in a registered 
cover, and production of that cover in Court, that 
cover containing the notice with an endorsement 
upon it purporting to be by au officer of the Post 
Office stating the refusal by the defendant to receive 
the document, is sufficient proof of service of the 
notice. DURGA Nata v. Ragenpra Natu, 17 O. W. N. 
1078 363 


— — perpetual and heritable, whether beneficial 
to co-sharers—Lambardar, competency of, to grant 
perpetual and heritable leases. 


The granting of a perpetual and heritable lease 
is not beneficial to the general body of co-sharers, 
and is beyond the competence of a lambardar, unless 
he can show that his action was justified either by 
some custom binding on the parties or by the special 
ciroumstances of the particular case. RAGHUBAR 
DAYAL v. MAHESH GIR 


Legal Practitioners Act (XVIII of 
1879), S. 13, CIS. (D) and (f)—Evidence 
Act (1 of 1872), s. 126—Pleader refusing to disclose 
professional communication on being, questioned by 

Court—Peofessional misconduct, 
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A Pleader, during the course of the examination of 
a witness, asked the Court to make a note of what he , 
represented the witness had stated and also his de- 
meanour, but the Court observed that it did not 
hear what the witness had said. Thereupon the 
_ Pleader left the Court-room saying that he would 

withdraw from the case. Afterwards he re- 
turned with an application stating that the Court 
had not noted the statement and demeanour of the 
witness, and got it presented by his client. The 
Pleader, on being asked by the Court whether he was 
instructed by his client to write the application, 
declined to answer relying on section 126 of the Evi- 
dence Act: 

Held, (1) shat an action against the Pleader under 
clauses (b) and (f) of section 18 of the Legal Practi- 
tioners Act could not be sustained, as it was nob 
necessary for him to consult his client before 
drafting the petition, if the facts took place within 
his own cognizance and were such as to endanger his 
client’s interest; 

(2) that in relying upon section 126 of the Evi- 
dence Act, the Pleader showed no disregard to the 
Oourt’s authority. SATGUR PRASAD v. EMPEROR, Id 
Or. L. J. 438 : g 598 

— ss. 13, 14 139 
S. 28—Contract Act 

(IK of 1872), s. 70—Suit by Pleader to recover fees 

from client— Contract between parties. 

If there is any contract between a Pleader and his 
client in the matter of the payment of his fees, the 
contract must be such as will satisfy the provisions 
of section 28 of the Legal Practitioners Act. If, on 
the other hand, the Pleader does the work merely on 
the understanding that he will, in the ordinary course 
of events, be paid, he may have a good claim against 
his client for the work done under section 70 of the 
Contract Act, and it would be unnecessaey to pro- 
duce a written contract under the Legal Practitioners 
Act, MOHENDRA Lat Biswas v. AKHIL CHANDRA 
PAKRASII 47 
Letters Patent,(Bom.), cl. I 2— Leave of 

Court not obtained ~ Jurisdiction—Civtt Procedure 

Code (Act V of 1908), s. 11—Evidence Act(I of 1872), 
` s. 44—Judgment delivered by Court not competent 

to deliver it—Res judicata. 


The absence of leave under clause 12 of Letters 
Patent goes to the root of the jurisdiction of the Court, 
Therofore, where a Judge decided the issues of facts 
in a suit in favour of the defendant but dismissed the 
suit on the ground that the Court had no jurisdiction 
in consequence of no leave having been obtained, 
under clause 12 of the Letters Patent: 

Held, that the jadgment of the Court on the issues 
of fact was delivered by a Court not competent to 
deliver it within the meaning of section 44 of the 
Evidence Act; and that, therefore, it could not oper- 
ate as res judicata in a subsequent suit involving the 
same issues. ÅBDUL KADAR v. DULANBIBI, 15 Bom. L. 


R. 672 i 530 





Ne eere 
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Letters Patent, (Mad.), cis. 13, 15— 
Jurisdiction, appellate. 
A judicialorder made by a single Judge of the 
Court in the exercise of the power of superintendence 
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conferred by section 15 0f 24 and 2 
and dealing with a decision of a Conrt, 
appellate jurisdiction, is one made in 
the appellate jurisdiction of the Cq 
meaning of section 13 of the Act. 
OHINNA THIRUVENKATACHARIA V, SE 
(1913) M, W. N. 595 


Vic. Ch. 104 
subject to the 
the exercise of 
Uri within tho 
CRINNA Pinnar 
LLAPPA Narran, 











633 
s. 15 SBR 
Libel—Malicious prosecution—D oe 
tion Bes — Limita. 
Life Insurance Compa 768 
sured—Declining to pay amount th of as 


that age of assured was misstated! 

against officers of Company, wheth 

Proper course of claimant— Suit for 

—Cheating—Criminal charge ag 

communicated with Company as to 

brought in Punjab at Company's 
surance effected at Chittagong—Cri 
ferred to Chittagong—Criminal Pre 

V of 1898), s. 185. 

A Life Insurance Company had it 
Gujranwala in the Punjab and a 
Chittagong, where one B. had effect, 
life with the Company, her age be 
years. Two years later, her death 
the Company, and the amount of th, 
The Company having reason to beli 
ceased was much older and that her 
falsely stated in the application as 
pay until the age of the deceased wag 
Ultimately the heir of the decea 
officers of the Company at Chittago: 

Held, that the charge was not mail 
Company were justified in taking tne course whiel 
they did, and that the proper couse for J 
plainant was to institute a suit agagi 
to enforce payment. 

The Company charged the son off the deceased who 
communicated with the Company pn her behalf when 
the insurance was effected, with cheating in respect 
of the policy in the Court of tlhe Magistrate of 
Gujranwala: 

Held, that as the offence might bib said to have been 
comnitted either at Chittagong or{ ab Gujranwala or 
partly at one place and partly at whe other, and as it 
would be more convenient that the offence should be 
inquired into at Chittagong, an order should be made 
under section 185 of the Criminal Procedure Oode 
and the case transferred from Gujranwala to Chitta. 


| amouné of polic: 
inst person toko 
age of assured 
Head Office—In. 




















head office 

at 
anch office at 
a Policy on her 


gong. 
The High Court granted two months’ time for 
the accused to bring a civil suit for the amount of the 
policy and ordered that the Criminal proceedings 
should be stayed if the suit is filed. FLIRAN KUMAR 
OHOWDHURY V. MANGAL Sen, 17 O. W. N. 761; 14 Or. 
L. J. 398 222 
Limitation. See Bexcat Tenancy Act, Som. 
In. 
———— ———— Adoption by widow with know- 
ledge of reversioner—Suit for possession after 
widow’s death 


—--——-—-~—-Confiseation by Government of 
mortgagee’s right—Mortgager not affected—Re- 
demption 
























Creation of limited interest a 


ano 
i ee ecree by Revenue Officer that 
es a to pay rent —Suit by proprietor to 
land 15 titled in ordinary Civil Court, if 


use of action, wren arises—Start- 
culated from decree of Revenue 


910 


xecution sale suspended by injunc- 
udgment-debtor 244 


— ——— E 
tion obtained by ¢ 


—— Fo 465 
: —G fb not contested within twelve 
ig : n of donee’s line 567 


int decree against plaintiff and 

third party —Decree obtained by 
ainst plaintiff — Realisation of 
by sale of plaintiff’s property— 
ution by plaintiff—Point of time for 
of limitation 


Malicious prosecution — Libel — 


ee ee 
Damages 
A A A, 


ortgagee suing for money—Right 
arising out of co 36 


tract 


possession of pro perty by third person—Suit by 
purchaser againgt his seller for refund of purchase- 
a money 
nit by danghter to recover posses- 

sion after widow@’s death 17 


uit by reversioner to set aside 
mortgage barregd by limitation—Liability under 
bond for interest 
———Srfit by an adopted son to set aside 


alienations by adcfptive grandmother before adop- 
tion 


< 





— 





~——Adiverse possession—Co-owner, pos- 
session of, when Sadverse against co-owners —Secret 
intention in hi mind, whether sufiicient—Ouster 
necessary. 


The possession of a person is in law the possession 
of his co-owners. It is not possible for him to put 
an end to that possession by any secret intention in 
hia mind. Nothing: short of ouster or something 
equivalent to ouster,can bring about that result. 
If there is not that ouster or its equivalent, there is 
no adverse possession. Farztppin Kaan v, Rusu 
AKAN 584 


Law applicable when suit instituted 
—Cirewmstances not affecting retroactively emisting 
causes of action—Bengal Tenancy Act (VIII of 
1885), Sch. IIT, Art. 3 as amended by Act I of 
1907 (B. C.), ij applicable where dispossession took 
place before amending Act—Adverse possession— 
Actual possession necessary—Land submerged under 
water, 


The law of limitation applicable to a suit is, prima 
Jacie, the law in force at the date of the institution of 
the suit? 


But there may be circumstances connected with 
a new statute, which furnish gn indication that the 
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Legislature did not intend to affect retroactively 
existing causes of action; one of these circumstances 
is, that the new law was brought into immediate 
operation without any opportunity afforded to liti- 
gants to enforce their rights under the old law. 

Article 3 of Schedule ITI of the Bengal Tenancy Act, 
as amended by Act I of 1907 (B. O.), does not apply to 
cases where dispossession took place before the 
amending Act came into operation. 

In order to sustain aclaim to land by limitation, 
there must be actual possession of a person claiming 
as of right by himself or by persons deriving jitle 
from him. | 

Or, in other words, as against the rightful owner, 
the possession of a trespasser is available only 
when there is actual possession of the disputed 
land or overt “or physical act of ownership done 
upon it. 

Therefore, the true owner is not affected by ideal 
possession of the land or possession which exists only 
in the imagination of the parties. 

Consequently, mere agsertion of a hostile title by a 
trespasser, when the land is under water and can- . 
not be actually occupied, cannot affect the posses- 
sion of the true owner. Bopnu Kumar v, Hariz 
Hussain, 18 O. L, 3.274 - 8 


—————_——Limitation Act (XV of 1877), ss. 5,14 
—Analogy between sections 5 and 14, if extsts— 
Appeal—Admission ex parte—Order, whether may 
be re-opened by respondent—Hapiry of period of 
limitation for filing appeal gives valuable right to 
successful litigant—Right not to be jeopardised on 
slender grownds, 


Section 14 of the Limitation Act does not furnish 
any analogy which can possibly be of any help when 
the Court is called upon to exercise its discretion 
under section 5, 

The essential point to be considered in any possi- 
ble application under section 14 is that the previous 
proceeding was founded upon the same cause of 
action as is sought to be enforced in the subsequent 
suit. 

Where the same question is raised between the 
parties in a number of distinct suits which are all 
decided against one of them, it is not open to him. 
to prefer an appeal against the decree in one only of 
the suits and to wait till that appeal has been decided 
to enable him to consider whether an appeal may or 
may not be profitably filed in the other suits, If 
he file appeals in the other suits after the successful 
termination of his appeal in the first case, he cannot 
ask the Oourt to admit his appeals under section 5 of 
the Limitation Act. 

Where an appeal is admitted under section 6 of 
the Limitation Act ex parte, the order can be re-opened 
on the objection of the respondent. 

When the time for appealing is once passed, a very 
valuable right is secured to the successful litigant, 
and the Court must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought to obtain 
an extension of the time for attacking the decree 
and thus perhaps depriving the successful litigant of 
the advantage he has obtained. Danp BAHADUR 
SINGH v. Dso Nanpan Prosan, 17 C. L. J. 696 513 


-——— Possession, decree for proprietary, 
when can be granted—Deçlaration of right, limitation 





` 
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jor suit for—Limitation Act (IX of 1908), Sch. I, 

Arts, 91, 120. 

A suit for declaration of a right cannot be barred 
so long as the right to the property in respect of which 
declaration is sought is a subsisting right. 

A suit fora declaration that a lease granted by a 
Lambardar is invalid against the plaintiff is within time 
if brought within 12 years of the date on which the 
execution of the lease became known to plaintiff. 
RAGHUBAR DAYAL v. MAHESH GIR 147 





Buit for rent—Previous suit for rent 
wwitidrawn—Deduction of time occupied in previous 
suit, if allowable—Civil Procedure Code Act (XIV of 
1882), s. 374—Qivil Procedure Code (Act V of 
1908), O. XXIII, r. 2—Bengal Tenancy Act (VIII 
of 1885), Sch. IIT, Art. 2—Ascertainment and assess- 
ment of excess land—Time taken in proceedings for— 
If may be deducted—Subsequent suit for arrears of 
rent, 

On December 21, 1906, the plaintiff brought a suit 
for arrears of rent for the period between April 12, 
1896, and September 2,11896, and sought to remove 
the bar of limitation by pleading (1) that as he had 
brought a previous suit for rent which was withdrawn 
at the appellate stage he could not have brought 
the present suit ‘till the disposal of that suit; and 
(2) that he could not sue for the rent now in 
dispute till the amount of the rent had been ascer- 
tained, os rent is claimed in respect of excess land in 
the possession of, the tenants and time should be 





deemed to run against him only from the date of the ’ 


assessment: | 

Held, that the fact the plaintiff brought the previous 
suit which he fels constrained to withdraw, did not 
entitle him to a deduction of the time during which 
that suit remained pending; and that as it was open 
to him to ask for .ascertainment of the area 
in the actual occupation of the tenants and for re- 
covery of rent in respect thereof in one suit, he was 
not entitled to a deduction of time up to the date of 
assessment. UPENDRA Naru Nac CHOWDHURY v. 
Surya Kanta Roy CHOWDHURY 2 


Limitation Act (XIV of 1859), S. I 
(12) 465 


Limitation Act (IX of 1871), Arts». 
132, 135 465 


Limitation Act (XV of 1877), S. 2 
$13 


— SS. 5 and 14 compared— 
Litigant prosecuting proceedings after taking advice 
of leader of Bar—Due diligence. 


Section 5 of tho Indian Limitation Act allows a dis- 
cretion, the wording being ‘may be admitted, while 
section 14 allows no such discretion, the words being 
“shall be excluded.” 

A litigant who takes action without going to the 
trouble and expense of taking legal advice cannot be 
said to have exercised due diligence and must take 
the consequences if he makes a mistake. A litigant 
who consults a legal practitioner of inferior standing 
and little experience is in no better position, but 
when the advice is that of a leader of the Bar, 
and is given after due deliberation and is 


ee a ne oe GS, D 
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followed, the Court cannot hold, simply because 
it holds that the advice was utterly wrong, that 
the litigant has not exercised due care and diligence 
within the meaning of section 14 of the Indian 
Limitation Act. Musammat HUSAINA v. Musammat 
SAHIB Nor, 254 P. L. R. 1913: 159 P. W. R. 1913 3 


—— s. 14 3,513 


— ——— S. 14—Suit filed in wrong 
Court on last day of limitation—Plaint returned three 
days ajter order directing return of plaint--Plaint 
filed in proper Court on following day—Termination 
of proceedings. 

A suit was filed on the last day of limitation in a 
wrong Court which passed an order on June 4, 1907, 
on the plaint directing that it should be returned for 
presentation to the proper Court. The plaint was 
actually returned to the plaintiff on June 7 and was 
filed in the proper Court on the following day: 











Held, that in a case where the final order was pro- 
mulgated on a later date than it had been signed, the 
date of promulgation should be held to be the day on 
which the proceedings ended, within the meaning of 
Explanation I of section 14 of the Limitation Act; that 
in the present case, June 7,the date on which the plaint 
was taken back, must be taken to be tho date on 
which the order was promulgated, and that, thero- 
fore, the suit {was not barred. MOHENDER Prosan 
SINGH v. Nann Prosan SINGH, 17 O. W. N., 1043 183 


— — S., 20- Interest payment of — 
Payment of interest “as such” —Hupress ea in 
of debtor—Circumstances from which such intention 
of debtor may be inferred, 








A creditor cannot claim the benefit of section 20 
of the Limitation Act unless he can show that the 
payment was made on account of interest as such: 
there must be either some express declaration by the 
debtor, or there must be circumstances from which 
such an intention on the part of the debtor may be 
inferred. Bırarı RAm v. KUNJI SINGH 


—— S. 22 262 
—— Sch. I, Art. 118—suit 
for possession after adopting widow’s death 162 
art. 120 262,910 


—~—-——— art. 144—Redemption 
by co-mortgagor 5 


Limitation Act (IX of 1908), s. 3 
760 


———— Sa 3—Practice — High Courte 
_ power to take up question of limitation, 


Where the question of limitation was clearly raised 
in the written statement of the defendant, but no 
issue was framed upon it, nor was it referred to 
again, nor raised in the first appeal: 


Held, that it was the duty of the High Court to 
take the matter of limitation into consideration, and 
if the suit was barred, to dismiss it. Nea Tok v. NGA 
E Gray, U. B. R. (1913) 164 360 

hd 


S. 5 3 


eea amar Sa 5, whether applicablo t 
Provincial Insolvency "Act SRS 673 
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parce — S. 5—Appeal filed beyond time 

-—Review—Appeal—Effect of granting application 

for review. > : : 

‘An appeal was filed beyond timo with the allega- 
tion that the delay had been caused by reason of the 
fact that the appellant had been prosecuting an ap- 
plication for review and that he had filed his appeal 
within a reasonable time after the lower Oourt’s 
order on that application. It was'by no means olear 
whether the lower Court had granted the review and 
re-heard the case or whether it had rejected the ap- 
plication for review and it was difficult to see from 
which decision of the lower Court the appeal should 
be made: , h i > 

"Held, that it was a fit case in -which a disoretion 
under section 5 of the Limitation Act could be exer- 
cised in favour of the appellant and the appeal ad- 
mitted out of time. 

There are three distinct stages through which an 
application for review has to pass. | 

If the application for review is granted in the 
second stage, the decree already passed is set aside 
and the case is re-heard and afresh judgment and a 
decree are passed and from the latter an appeal lies. 

Jf the application is rejected, the original decree 
still subsists and an appeal lies from it, Nanus V. 
Mancar RAI 647 
ae — SS. 55 12, 29—Provincial 

Insolvency Act (III of 1907), ss. 6, 18, 46 (4), 47. 

The period of limitation prescribed by Act III of 
1907 is to be computed by the same method as em- 
ployed in civil suits. i h : 

Computation of the period prescribed by section 46 
(4) of Act IIT of 1907 by an approved method does 
not affect or alter that period within the meaning of 
these terms in section 29 of 6 the Limitation 
Act, 1908 Therefore the time requisite for obtaining a 
copy will be excluded under section 12(2) of the 
Limitation Act, 1908, and a bona fide error will 
be condoned under section 5 of the same Act. 

Where a judgment-debtor is jointly and severally 
liable with other judgment-debtors under a decrce 
obtained by their common creditor for Rs. 500 or 
over, he is competent under section 6, (3) (a) of Act 
III of 1907 to file an ingolvency petition. GANGARAM 
v, RAMACHANDBRA, 9 N. L. R. 91 


amma M Ss 7 — Disability of one of 
several decree-holders—Receiver—Right to execute 
decree—Receiver of decree-holders’ estate—Application 
for execution after disability has ceased—Whether 
application barred. 

A banking firm consisted of several partners, some 
of whom were minors. Among the assets ofthe 
firm was a decree against one A. Ina suit between 
the partners, a Receiver with full powers to realize 
debts due to the firm was appointed: 

Held, that the decretal debt vested in the Receiver 
on the date when he was appointed and from 
that date onwards he was competent to give a dis- 
charge; that when the debt had vested in the 
Receiver, the minority of one of the decree-holders 
ceased to have any importance, for the rights of the 
minor, no less than the rights of the majors, were all 
absoubed by the Receiver and that an application 
for execution made more than three years after the 
appointment of the Receivers was barred. Raz 
KUMAR GIRIJA NANDAN v, KANHIYA Prasan 7OI 
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258 


—--—_--—.—-— sS. 12, Sch. I, Art. 151 
—Appeal against original side decree of High Court 
—Application for copy of decree or judgment must 
be made within 20 days —Eatension —Practice. 


——— — Ss. 12 


An extension of time for filing a memorandum of 
appeal, against an.original side decree of the High 
Court, cannot be claimed unless some application is 
made to the Court for a copy of the decree or judg- 
ment, indicating the intention of the aggrieved party 
to appeal, within twenty days provided by Article 
161 of the first Schedule to the Limitatiow Aot. 


New Piece Goons BAZAAR Oo., v. JIVABHAL VADILAL,- 
15 Bom, L, R. 681 537 
———_—_—— Sa 19 439 
——_—__—_-—-s, 18 760 
———_—_—-—- S. 18, Sch. I, Art. ISI 


--Civil Procedure Code (Act V of 1908), s. 47— 
Burden of proof—Decree-holder not bound to show 
that judgment-debtor’s application was beyond time 
—Judgment-deblor bound to show that his applica- 
tion was in time—Possession over property not 
covered by decree, fraudulently obtained by decree- 
holder in execution through Court Judgment-debtor’s 
neglect of property fraudulently taken ‘possession of 
by decree-holder in ewecution, effect of. 


A decree-holder, entitled under the decree to pos- 
session of a plot of land only, fraudulently obtained in 
execution, by misleading the Court, possession 
of the house also standing thereon. Six years 
after this, the heirs of the judgment-debtor 
applied to the Court under section 47, Civil Procedure 
Code, to recover the possession of the house: 

Held, (1) thatit was notfor the decree-holder to prove - 
that the judgment-debtor, or his heirs after him, had 
actually come to know of his possession over their 
house more than three years before the date of the 
application; 

(2) that the application being time-barred, unless 
the applicants could invoke in their aid the 
provisions of section 18 of the Limitation Act, they 
were bound to satisfy the Court thatthe fraud com- 
mitted by the decree-holder had been of such a nature 
that they had been kept from all knowledge of the 
fact that they hada right to make the application 
until.some period of time within three years of the 
date of making the application; 

(3) that as the judgment-debtors had alto- 
gether abandoned their valuable house and taken 
no interest whatever in it, evento the extent of 
ascertaining whether any other person had entered 
into its possession or occupation, they could not 
plead that anything done by the deoree-holder pre- 
vented them from knowing that he had been put into 
the possession of the house under the Civil Court’s 
KASHI Ram v. PRAGI 538 








a saman meer 


S. 19—Seal upon document 
without signature, effect of, to save limitation-- 
Document bearing no date, effect of, to save limita- 
tion GI 





Sana —— S, 19—Acknowledgment. 
In reply to a demand made by the plaintiff, the 
defendant wrote the following in a post card: 
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“We owe nothing to the shop styled Moti Ram- 
Bhojraj because we have paid the amount of a hundi 
for Rs. 1,200 on account of Ghanshyamdas proprictor 
of the shop aforesaid. . . . . Nothing is now due 
by us: 

Held, that this was not an acknowledgment of debt 
within the meaning of section 19 of the Limitation 
Act. Bapri Das v. Manowar Das, 11 A. L. J. ve 
S. 19 ~Acknowledgment— 

Statement made before a Judge and signed by the 

deponent acknowledging liability wnder a murtgage— 

imitation. 

A statement acknowledging the debt due under a 
mortgage made and signed before a Judge ina snit, is 
sufficient acknowledgment within section 19 of the 











Limitation Act. Meca Ras v. MATHURA Das, 11 A. 
L. J. 688; 35 A, 437 27 
—— — —- —-——~ S; 20- Payment of interest. 


The word “interest” in section 20 of the Limitation 
Act means interest or any part of the interest due. 
ABDUL AHAD v. Mantas BIBI, 11 A. L. J. 477; 35 A. 





878 258 
eS, BO “258, 760 
je Na — S. 31 465 


—— eee 





Sch. 1, Art. 10—Pre-emp- 
tion suit—Land in possession of tenant, whether 
capabve of physical possession. 

A sale-deed was registered on the 16th Septem- 
ber 1909 and a suit for pre-emption was filed on 
the 8th July 1911. A portion of the land sold was 
in the possession of tenants at the time of sale: 

Held, that under clause 2 Article 10 of the Schedule 
of the Limitation Act, the suit was barred by limita- 
tion. Suros v. HAJAR ALI Kuan, 130 P. L. R. 1913: 
148 P, W, R. 1913 475 


art. II. 

Plaintiffs purchased the property in dispute at a 
Court auction. When they proceeded to take posses- 
sion, they were resisted by a third person claiming to 
be the owner of the property. Upon this, they made 
an application under section 335 of Act XIV of 1882. 
The Court fixed the 5th of December 1908 for the 
disposal of the application. On that date, the plaintiffs’ 
application was dismissed on the ground that they 
had produced no evidence. The plaintiffs then in- 
stituted the present suit on the 29th of September’ 
1910: 

Held, that the suit was barred by time inasmuch as 
it was brought long after the expiry of one year from 























the date of the dismissal of application. CHANDI 

PRASAD v. NAND KISHORE 369 

arts. 23, 24 768 

-—— ——— ——- art. 6I — Contribution 
suit, 2 


arts. 62, 97 — Pur- 
chaser of property deprived of possession of property 
by third person—Suit by purchaser against his seller 
for refund of purchase-money— Limitation. 

Where the purchaser of a property, who was put 
in possession of the property in pursuance of 
his purchase, is deprived of that possession by a 
third person on the ground that the seller had no 
title to sell the property and the purchaser snes the 
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sellər for refund of purcpase-money with interest, 
the suit is governed by Article 97 and not by Article 
62 of the Limitation Act Narsinc SHIWBAKAS MAR- 
WADI v. Pacat RAMBAKAS Marwapi, 15 Bom. L. re 





Sch. 1, Art. 75—Insial. 
ment tond—Condition that whole amount shall be 
due in defaulé of any tastulment—Watver—Accept- 
ance of portion of over due instalment, whether con- 
stitutes waiver —Limitation. 

The acceptance of a portion of an over-due instal- 
ment of an instalment bond in which there is a 
condition that the whole amount of the bond would 
be payable in case of default of any instalment, does 
not constitute waiver, and limitation begins to run 
from the date of default of the instalment, SRI- 
NIVASA Prosap SINGHA v. SHEO GOBIND 15 


—— — art. 75-— Waiver. 
Mere omission to sue does not amount to waiver 
within the meaning of Article 75 of the Limitation 
Act Schedule, But where money was paid in only a 
few days late and a large sum was paid and accepted 
in the following year; 

Held, that tho right to sue for the whole debt was 
waived. Buupan MOHAN SIKDAR v. DHANARAT WAN 




















art. 75 — Instalment 
bond— Option to sue for whole amount or for instal- 
ment due—Suit Jor whole amount—Watver. 

An instalment bond provided that if any instalment 
yemained unpaid on the due date, the creditor would 
be entitled to recover the whole sum atonce with 
jnterest or that he might sue for each instalment as 
it fell due and remained unpaid, The third instal- 
ment was due on the 7th January 1906. Neither 
this nor any of the subsequent instalments were paid. 
On the 17th of August 1919, ie, six years and seven 
months after the 7th of January 1906, the creditor 
sued to recover the whole amount due under the 
pond stating that the cause of action for the suit 
accrued on the 7th of January 1906, that is, he elected 
to take the option which enabled him to recover tho 
full amount of the debt due by reason of the default 
in -one instalment: 

Held, that the suit was barred by time, AMOLAK 
Cuanp v. Bary Naty, ILA, L. J. 664 933 


— art. 91 147 
— — — —— art. 97 254 
art. 99 -— Contribution 

24 














——— ee encanta, 


suit 


—— arts. 115, 116, 
12O—ortgagee suing for money—Right arising 
out of contract. , , 
Where 8 mortgageo’s right to sue for his money isa 

right arising from a contract between the parties, 

Articles 115 and 116, Schedule I, Limitation Act, 

apply, but when it is an equitable and not a con- 

tractual right, the Article which applies is Article 120. 

Nea Tox v. NGA E Gray, U. B. R. (1913) 164 360 


art. 116 360 
—— —— — Art, 120—lortribution 
24 














—— ees 





suit. 


— — — — art. 120 147,360 
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490 


against validity of Munioipal election 


—— arts. 120, 125— 
Suit by an adopted sonto set aside alienations by 
adoptive grand-mother before adoption. 

A suit by an adopted son to set aside alienations 
ff ected by his maternal grand-mother within five 
years of his adoption but more than 12 years from the 
date of the alienations, is governed not by Article 125 
but by Article 120 of the Limitation Act. 

The cause of action arises from the date of plaintifl’s 
adoption. 

Each reversioner has a separate canse of. action 
and right to sue in respect of setting aside alienations 
by a widow. Narayana Aryar v. BAMA Arvar, (1913) 

















M. W, N. 588; 14 M. L. T.89; 25M. L.-J. 219 

625 
~ —-—— an art. 125 625 
_—_—— arts. 127, 141, 


142 -— Hindu Law—Suit by daughter to recover pos- 

session after widows death. 

A suit by a Hindu daughter to recover possession 
of her father’s property after the death of her mother 
is governed by Article 141 and not by Article 127 or 
142 of the Limitation Act, and time begins 
to run after her mother’s death, no matter who was in 
possession of the property during the period between 
her father’s and mother’s death. Tursa Bar v. 
Buacwat Prasap, 11 A. L. J. 888 179 


———~-—- arts. 141, 142 
179 





—— m art, 15} 537 
——— ——. -— —— art, 158 773 





arts. 181,182 439 


art. 182—Lecution of 
. tlecree—Revision—Starting point of limitation— Fresh 
application. 

The date of rejection of a revision does not give a 
new starting point of limitation for execution of the 
decree sought to be revised. 

Where a decree-holder got his application for exe- 
cution of a decree consigned to the record-room on 
the ground that his judgment-debtor had applied for 
revision, his fresh application for execution, made three 
years after the date of the decree or any step-in-aid 
of its execution, being one to revive the previous 
application, is barred by time under Article 182 of 
Act IX of 1908, PHusa v. SURJAN, 153 P. W. R. 
1918; 298 P. L. B. 1918 563 


R T art. 182, cl. 5—Ap- 
plication meant by the clause—Step-in-aid of ewecution 
to be taken by Court—Application for succession 
certificate, not an application to execute or takea step- 
in-aid of ewecution—-Time occupied in obtaining suc- 
cession certificate, not to be deducted. 

An application by the successor of a judgment- 
creditor, for obtaining a succession certificate, is not 
an application asking the Court to take a step- -in-aid 
of execution. Therefore, the time occupied in getting 
such a certificate cannot be deducted to save limita- 
tion. 

A step-in-aid of execution is to be taken by the 
Court and not by the applicant. 
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Clause 5 of Article 182 means an application in ac- : 
cordance with law made to the proper Court asking 
that Court to do one of two things, that is, either to 


` execute or to take some step-in-aid of execution. 


MURGEPPA MADIWALLAPPA V. BASWANTRAO eer 
15 Bom. L. R. 557 252 
Liquor—Seinbat—Seinye 745 


Lis pendens. See TRANSFER OF Property Act 
s. 62, 








. 
-_ Application of doctrine of lis 
pendens to execution sales—Purchaser pendentglite 
bound by decision in pending litigation—Auction- 
purchaser, position of—~Subrogation, legal, equitable 
and contentional——Auction-purchaser redeeming prior 
mortgage entitled to subrogation—Transfer of Proper- 

ty Act (IV of 1882), ss. 52, 74, 95. 

The rule of lis pendens applies to purchasers at 
execution sales in the same way as to other trans- 
ferees and it is not open to such auction-purchasers 
to question decrees passed in a litigation, which was 
pending in regard to the property on the date of 
their purchase, thongh they were uo parties to the 
decree, 


Where the effect of a previous litigation was that 
the plaintiff's rights as reversioners were recognised: < 
Held, that the defendant, who purchased subject 
to the result of that litigation, was estopped from 

denying those reversionary rights. 


An auction-purchaser purchases the rights of the 
mortgagors as they exist on the date of the mort- 
gage and the rights of the decree-holder qua the 
property sold as they exist on the date of sale. 

Subrogation is a substitution by the operation of 
law to the rights and interests of the mortgagee in the 
mortgaged property by virtue of redemption, It 
may be asof right, such asis referred to in sections 74 
and 95 of the Transfer of Property Act, or equitable 
or conventional, such as where payment is made by 
a surety of a debtor or is made by another under an 
agreement, express or implied, with the debtor or 
creditor orin order to protect a subsisting interest 
which could not otherwise be protected. 

Where the defendant auction-purchager had paid 
the money due to a prior mortgagee-decree-holder in 
order to protect his interest: 

Held, that the defendant was entitled to use it as 
a shield for the protection of his right. SOHAN LAL 
v. Jor SINGH, 16 O. O. 148 45 


Lower Burma Village Act (IlI of 
1889), ss. 7, 8, LO, 28 | 237 


Madras Act I of 1876 445 


Madras District Municipalities Act 
(Mad. Act IV of 1884), S. 168—Mu- 
nicipality’s power to remove encroachment when 
title to site is lost by adverse possession. 

Where the whole cubic space, forming part of a 
street and vested in a Municipality, has been effect- 
ively occupied und acquired by adverse possession 
against the Municipality, the whole of such space 
ceases to be a street and the Municipality has no 
power to remove the encroachment on it under section , 
168 of the District Municipalities Act. CHAIRMAN, 
MUNICIPAN COUNCIL v. SUBBA PANDITHER, 14 M. L. T. 
187; 25 M, L, J, 297; (1913) M. W. N. 904 956 
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Madras Estates Land Act (Mad. 
Act I of T908), ss, 3, G—Agraharam 
inam within zemindari—Ezeclusion at Settlenent— 
“Eetate’—LHjectment suit—Burden of proof —Juris- 
diction ~Right to eject- Ownership of melvaram and 
kndivaram rights—Hvidence. A 


An agrakaram. inam, excluded at the Permanent 
Settlement from the assets of the zemindar as lakhi- 
raj land, ceases to be the property of the zemindar by 
suohexclusion. Such an inam cannot be regarded as 
an estate withinthe meaning of clanse (e) of sab- 
seetion 2 of section 3 of the Estates Land Act. 

Ina suit for ejectment of the tenant, the onus of 
psoving any facts which would oust the jurisdiction 
of the Civil Court, e.g., that the village is one of 
whioh the land revenue alone was granted in inam 
to a person not owning the kudivaram himself, is on 
the tenant, i 

But the landlord is bound to prove that he has a 
right to eject the tenant, the laster having no ocou- 
pancy rights. 

Where it was found that for the past 40 or 50 years 
both the malvaram and kudivaram in the plaint lands 
had been in the enjoyment of agraharamdars, and 
that the ancestors of the tenants settled in the 
argaharam only 50 years before suit when the entire 
land was at the absolute disposal of the agraharam- 
dars and there was no evidence that the whole land 
was not at their disposal at some previous time: 

Held, that the inference was that both the melva. 
ram and the kudivaram rights had always belonged to 
the agraharamdars and that they were entitled to eject 
the tenants. TADIKONDA BucnI VIRABHADRAYYA v. 


‘ SONTI VenKANNA, 24 M. L. J. 659; (1918) M. =, N. 
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ss. 3, 6—“Estate’— 
Agraharam inam—Presumption -- Melvaram — No 
evidence as to ownership of Kudivaram— Occupancy 
rights ~ Acquisition by raiyat, 








The presumption with regard toan imam is that it 
consists only of the melvaram. 

Where there is no evidence to show that the inam 
grant included the kudivaram or that the inamdar 
was himself the owner of the kudivaram at the time 
that the inam was granted, an agraharam village 
would be an estate within the definition of that ex- 
pression as contained in section 3 of the Estates Land 
Act. 
` In such a case, if the land is not old waste, the 
raiyats acquire occupancy rights under section 6 of 
the Act. VENKATANARASIMHA APPA RAOV. MUPPIDI 
Suspa REDDI, 24 M. L, J. 655 753 


_ ——— SS, 3, 6 —Hstate—Agra- 
“haram Inam—-Presumption of melvaram right—~ 
Occupancy right—Question of fact—Inference from 
long possession and absence of origin. 





_ Where an agraharamdar Las obtained a village on 
inam from the Nuzvid Zemindar, the presumption is 
that the agraharamdar has only the melvaram right. 

The question whether raiyats have acquired ocou- 
pancy rights is a question of fact. 

Where the ratyats have been in possession for a long 
time and the origin of their tenanoy is not known, 
the Court is entitled to fndin favour of the acquisi- 
tion of the right of occupancy. The mere fact that 
some of the tenants, who are not parties to the suit, 
admitted that they had no occupancy rights isin- 
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Madras Estates Land Act—concld, 


sufficient to rebut the inference in favour of occu- 
pancy rights. KanpADA NARASIMHACHARYALU Va 
KavicHERLA RAMABRABMAM, 24 M. L. J. 656; (1913) M. 
W. N. 774 759 





— S, 3 (I 1)—-Rent—Actual 
use for agricultural purposes—Right to use. 

The definition of rent in section 3 (11) of the 
Madras Estates Land Act does not require that the 
ratyat in possession should actuaily use the land for the 
purpose of agriculture. He is liable to pay so long 
as his right to use the land for agricultural purposes 
subsists and what he is bound to pay is rent. IMANDI 
APPALASVAMI v. RAJAH oF VIZINAGARAN, 25 M. L. J. 
50; (1913) M. W. N. 806 838 


s s.6 753,759,769 
— — — — S. 77 689 


S. 185—Landlord and 
tenant— Home-farm lands—Burden of proof. 
Ina suit for possession by a zemindar to recover 
certain Jands from his tenants as home-farm lands, 
the burden of proving that partioular Jands are home- 








ee ee ne < 

















~ farm lands is on the zemindar and his representatives 


under section 185 of the Madras Estates Land Act, 
ARTHO Rama RAHU v. ABTHO Papur, 14 M. L. T. 177; 
(1913) M. W. N. 687; 25 M. L. J. 248 952 


Madras ht Becta ef Village Offices 
Act (Act IlI of 1895), ss. 3 subs«cl. 
(4), 5—Emoluments of hereditary office. 


Section 5 of Aot III of 1895 is applicable to emolu- 
ments of hereditary offices in a proprietary estate of 
the classes mentioned in sub-clause 4 of section 3. 
KANDAPPA - ACHARY v. PATHIPATI VENGAMA NAIDU, 
(1913) M. W. N. 600; 25 M. L. J. 42; 14 M, L. T. 146 

634 F. B. 


man — S, 5 634 


Madras Irrigation Cess Act (Mad. 
Act VII of 1865), Sa I—Grant of water to a 
person absolutely—Euemption of right to pay water 
cess. 

The plaintiffs sned to establish their right to irri- 
gate their lands, free of water cess, by a fourth share 
of the water of a certain tank and to recover water 
cess, collected by the Government, and relied on a 
decree ina prior suit establishing their absolute 
right to a fourth share of the water tank and pro- 
hibiting the Government from doing anything which 
would diminish their share of the water: 

Held, that the plaintiffs’ right to afourth share of the 
water established in the previous litigation entitled 
them to exemption from payment of water cess. 

Per Sundara Aiyar, J.—As the plaintiffs proved in 
the prior litigation theirright to immemorial enjoyment 
of a fourth share of the water, a legal origin must be 
presumed for the exercise of the right claimed by 
them. The proper presumption is that there was 
some contract or grant entitling the plaintiffs to a 
fourth share of the water. 

When for some consideration or other, or it may be 
withont consideration, a grant is made by the Govern- 
ment of a particular quantity of water or @ certain 
definite fraction of the water of a tank to, a person 
irrespective of the use he might make of it, the pro- 
per presumption is that it is a free grant without 
claim to any kind of payment for the water. 





semana 
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“Madras Irrigation Cess Act—concld. Madras Rent Recovery Act—concld. 


_ The cess imposed under Act VII of 1865 was in- 
tended to compensate the Government for the use, by 
holders of land, of water belonging to it or conserved 
by works constructed by it by empowering them to 
levy a remuneration from those using the water for 
irrigation; where such remuneration is otherwise paid 
‘by the landholder, that would be sufficient to establish 
an engagement of the kind referred to in the proviso 
to section 1 of the Act. KESARI VENKATASUBRIAH V. 
Secretary OF State, 14 M. L. T. 181 


Madras Rent Recovery Act (VIII 
of 1865)—Patia and muchilika, for a Fasli ez- 
changed between raiyat and zemindar—Second ex- 
change between raiyat and farmer under zemindar 
not required. 

The provisions of Act VITI of 1865 do not require 
the exchange of a second muchilika and patta bet- 
ween the raiyat and tne farmer of land under the 
zemindar, when for the same Fasli a patta and 
muchilika have already been exchanged between the 
raiyat and the zemundar. DUVVADA CHINA JAGAYYA V. 
“PRUBHA NARASIMHAN, 25 M. L. J. 15 832 


—_— S. 7 — Madras Estates 
Land Act (I of 1998), s.77—Sutt for rent accrued due 
before passing of Estates Land Act—Maintainability 
of swit without tender of patta --Vested rights haw 
far affected by subsequent enactment —Interpretation 
of statwtes—Processwal law. 

The tender of a patta is not necessary to enable a 
-Jandlord to recover his rentina suit brought after 
the passing of the Estates Land Act for rent which 
acorued due before the Act came in force. 

Per Sundara Aiyar, J.—The scope of the rule that 
-vested rights cannot bo taken away by a subsequent 
statute, explained. 

A. statute will not be construed, unless tho language 
clearly requires it, so as to impair rights acquired 
under existing laws, or to create an obligation or duty 
which did not exist before, or a disability in rospect 
of transactions or consideratious already passed. A 
common law or substantive statutory right would not 
be affected by a statute passed subsequent to its ac- 
crual, nor would the statute aftect transactions which 
had become complete before its enactment. But the 
mode in which the right is to be enforeed is deter- 
mined by the law as it stands at the time of tho suit. 

“Some matters coming within the law of procedure 
must be decided by the law as it stands atthe time 
when the suit is instituted, while with regard to other 
matters, a change in the law subsequent to the iasti- 
tution of the suit will modify the procedure which 
the Court should adopt., 

When it is said that a change in the processual law, 
subsequent to the commencement of an action, cannot 
change the rights either of the plaintiff or the defend- 
ant, the right spoken of is not. substantive right of 
either party, but a right relating to the enforcement 
of a substantive right which would bo included in the 
wide sense of processual law, that is, law relating to 
remedies for the enforcement of substantive rights, 
but these remedial rights are affected by any change 
in the Jaw subsequent to the accrual of the right but 
before steps are taken to enforce it in a Coart. 

Under Act VIII of 1865, tender of patta was not 
‘necessary to complete the landlord’s right to ronb 
but only to the, enforcement of itin Court or to the 
landlord exercising the remedial right himself, In 











so far as the provision related tu the recovery of it 
through Cours, it uudoubtedly belongs to the region 
of processual law. The non-performance of a condi- 
tion merely furnishes a defence to an action by a plea 
which did not deny the landlord’s right to the rent, 
the defendant having no vested right in a defence 
which was available before but abolished by the Act. 

In allowing suits to be instituted under section 77 
of Act I of 1908 for rent which accrued due before 
the Act without previous tender of patta, retrospec- 
tive operation is not given to the section. 


Por Sadasiva Aiyar, J.--It is not convenient eor. 
permissible to make a distinction between cases where 
the change in the processual law imposes a new or 
further restriction on the prosecution of a substantial 
claim in the Court or merely takes away a restric- 
tion on such prosecution imposed by an older 
processual law. Whether a change in the processual 
law favours the prosecution or the defence, it must be 
held to affect all actions commenced after the statute 
making the change comes into force unless the statute 
itself contains the saving clauses which prevent the 
change affecting particular actions or classes of ac- 
tions. 


The right of a defendant to raise technical pleas, 
e.g , 28 to the Court-fee or as to the absence of a notice 
of suit, required by the law or the omission to falfill a 
condition imposed on the plaintiff before bringing a 
suit to enforce a right vested in the plaintiff, is not a 
material right which could not be affected by a new 
atatute making changes in the processual law. 
MUTHIAH CHETTIAR v, RAMASANI Cuetrtar, 14 M. 
L. T. 70; (1918) M. W. N. 618; 25 M. L.J. 218 
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Maintenance. See Ornuxan Procepune Cone, 
s. 488, 
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Widow of grandson —Justice, equity, 
and good conscience—Right to be maintained by 
husband's grandfather—If remains unmarried and 
in the family dwelling house. 

The widow of a grandson is entitled to be main- 
tained by her husband’s grandfather go long as she 
remains nnmarried and lives in the house where she 
lived with her deceased husband. LADHA v. KARMBIBI, 
269 P. L. R. 1913; 163 P. W. R. 1913 297 


— and champerty —Agree- 
ment to give portion of deoretal property on supply- 
ing funds to carry on litigation—Illegality—Publio 
policy 703 

Malicious prosecution—Libel—Damages 
—Limitation 768 











— Reasonable and probable 
cause— Honest belief,” meaning of —Malice—‘Malns 
animus’—Damages calculated on magnitude of 
solatium and Court expenses. 

In order to succeed in a suit for malicious prosecu- 
tion, the plaintif must show that the defendant had 
maliciously prosecuted him without reasonable and 
probable cause. 

Reasonable and probable cause may be defined to 
be “an honest belief in the guilt of the accursed, based 
upon a full conviction founded upon reasonable 
grounds of the existence of a state of circumstances 
which, assuming them to be true, would reasonably 
lead any ordinarily prudent and cautious man, placed 
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in the position of the accuser, to the conclusion that 
the person charged was probably guilty of the crime 
imputed,” 

There must be (1) an honest belief onthe part of 
the complainant in the guilt of the accused; (2) such 
belief must be based on an honestconviction of the exist- 
ence of the circumstances which led the accused to 
that conclusion; (8) such belief must be based 
upon reasonable grounds, that is, such grounds 
as ewould lead any fairly cautious man in the 
defendant’s situation so to believe; (4) the circum- 
stances so believed and relied on by the complainant 
must be such as would amount to reasonable grounds 


- for belief in the guilt of the accused. 


The term ‘malice’ in this form of action is not 
to be considered in the sense of spite or hatred 
against an individual but of ‘malus animus,” and as 
denoting that the party is actuated by improper and 
indirect motives. 

Plaintiff should succeed where the motive of the 
defendant in instituting the prosecution against 
the plaintif was not the furtherance of justice and 
was not only improper but uotnally spiteful and 
malicious. 
~ Damages in this description of cases are given on 
two bases, first on the ground of solatium for injury to 
the feeling of the party prosecuted, and secondly, as a 


` reimbursement for legitimate expenses incurred by 


him in defending himself. In considering what should 
he allowed, the conduct of the plaintiff himself in this 
transactién which led to his prosecution may also be 
considered, 

“Where the plaintiff’s conduct on the day was 
far from blameless, » very small amount should be 
allowed him as solatium for his injured feelings, and 
that as to the moneys he spent, he is only entitled to bo 
compensated for reasonable sums. Vograzis v. 
PAPPADEMITRIOU, 6 Bur. L. T. 59 180 


Mamlatdar—Distraint of property— Delegation 
of powers by Collector—Burden of proof that pro- 
perty belonged to defaulter-—Illegal seizure 526 

Marriage. See Ousrom—Marrisce. 

Married Women’s Property Act 

‘CL of 1874), SS. 2, G—Incurance by Hindu 
male “for the benefit of wife and children” —Daughter 

. of insured, rights of —Construction of s. 6—Object of 
s. 6—Beneficiary, whether entitled to enforce rights 

- against insurance office or cređitor—“ Advancement”, 

- doctrine of~Hindw mele and Hindu married 

< woman, rights of, under the Act—“ Married woman.” 


~ A Hindu male insured his life “for the benefit of 
his wife and children” and died leaving a daughter. 
The plaintiff, who held a decree against the insured, 
claimed the insurance money towards the decree: 

Held, (By the Full Bench) that paragraph 2 of 
section 2 (Act III of 1874) would not refer to the 
daughter of the assured even if she were married but 
that though a beneficiary under the trust, she would 
not be entitled to enforce her claim against the in- 
surance office or a creditor. 

Per Chief Justice and Sankaran Nair, J.—Section 6 
of Act (ITI of 1874) applies to a policy of insurance 
effected by a Hindu male for the benefit of his wife 
or children, or,of his wife and children, or any of 
them. 


GENERAL INDEX, 
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Married Women’s Property Act 


—coneld. 


Per Chief Justice—The words of section 6 “for 
the benefit of his wife, or of his wife and children, 
or any of them” should be construed as “for the 
benefit of his wife or of his children, or of his wife 
and children, or any of them,” 

Section 6 is in the interest of the wife and children 
but its primary object is to enablea man to make 
provision for his wife and children by insuring his 
life for their benefit, without executing a separate 
deed of trust. But while it dispenses with the 
necessity for a separate deed of trust, it does not 
affect the law of contract or the law of trusts as 
regards the persons entitled to enforce the contract 
under the policy. When by virtue of the section a 
trust is created, the person entitled to enforce the 
rights of the beneficiary is the trustee, where a trustee 
has been appointed. But if no special trustee has 
been appointed, the money is payable, under the 2nd 


” paragraph of the section, to the official trustee, even 


though, under the policy, the Insurance Company had 
agreed to pay it to the beneficiary. Ia other words, 
the beneficiary is not entitled in any case to enforce 
his or her rights under the policy. 

If a man insures his own life in his daughter’s 
name, on, his death she may sue for the policy money, 
because the fact that sheis a daughter raises the 
presumption that there was an “advancement” to her 
by way of gift but in the present case the words “for 
the benefit of his wife and children” rebut that pre- 
sumption, inasmuch as it cannot be held that although 
there is no gift to the wife under the doctrine of 
“advancement,” yet there is a gift to such of the 
children as may be daughters. 

Sections 4, 5,7,8and9 of Act IIL of 1874 do not 
apply where either of the spouses professed the 
Hindu religion at the time of the marriage. 

Per ‘Tyabji, J.—The expression “married 
woman” in paragraph 2 of section 2of Act III of 
1874 does not refer tothe daughter of the assured, 
even if she is married. POKKONURI BALAMBA v. 
KAKARAPARTI KRISHNAYYA, 24 M. L. J. 65; (1913) M. 
'W. N. 697; 14 M. L. T. 363 934 F. B. 


s.6 934 


Master and servant —Negligence of servant 
—Liability of Master—Company 


— Landlord and tenant~Land 
granted rent-free in lieu of service-~Ejectment suit 
by grantor —Jurisdiction of Civil or Revenue Court, 
Where the landlord of a village gave to a carpenter 

some land rent-free, the latter agreeing in return to 

work as a carpenter for the landlord without wages: 
Held, that the contract between the parties was one 

of service and not of tenancy, and that, therefore, a 

suit by the landlord for the ejectment of the carpen- 

ter was cognizable by a Civil Court. RAMEKBISANA v. 

Soma 


























Proprietor of Marwari firm, 
when responsible for his servants acis—Pakka 
adatia, duty of— Relation between him and his client 
— Delivery orders may be used for payment of, difer- 
ences — Wagering contract. 

If the proprietor of a Marwari firm can show that 
his moonim had concealed the fact of his entering into 
forward transactions in such a way that his master, 
by taking ordinary precautions, could not have dis- 
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covered what he (the moonim) was doing, in that 

“case the master would not be responsible for the 
servant's acts provided the forward business was nob 
such as would be transacted by a Marwari firm in 
the ordinary course of business. Butifthe master 
faila to exercise proper supervision and ordinary 
precaution he would be liable for the acts of his 
servant. 

According to the customs of Marwaris, doing for- 
ward business, there is no obligation on the part of a 
pakka adatia to find buyers or sellers. As between 
him and his client the business is finished when an 
order for purchase or sale is accepted, such accept- 
ance apparently being effected by an entry in the 
Soda Nondh. Whether the pakka adatia takes the 
risk himself or covers himself by selling again is 
entirely within his own discretion. The selling 
client cannot claim as of right the benefit of any 
covering contracts entered into on the same day as 


his sales, because no privity between him and the . 


opposite contracting parties —thero being in fact no 
parties to the selling contract but the client and his 
adatia who is the buyer. 

The legal relationship between the client and 
adatia is that of a vendor and purchaser, whether 
the contract is written or oral or whether an order 
is seit by telegram and accepted by the adatia, There 
is this additional incident to the contract, that the 
adatia is entitled to charge commission and brokerage 
in addition to the price. If the client sends goods for 
the due date the adatia is responsible for the price 
whether he has covered himself or not. 

Technically speaking, a seller may be said to 
deliver goods to his buyer by giving him a delivery 
order on a certain person, from whom the buyer may 
obtain the goods on paying the price, but just as con- 
tracts in the usual mercantile form may be used for 
the purpose of transactions for payment of differences 
only, soalso delivery orders, which appear on the 
face of them to be of an unimpeachable character, 
may be used and pass from hand to hand amongst a 
succession of persons who have no intention whatever 

` of making use of such delivery orders, or of doing 
anything “else beyond adjusting differences between 


themselves.  OHHOGMAL V. JAINARAYEN KanyIAnat, 
15 Bom. L. R. 750 882 
Matrimonial jurisdiction over Hindes 557 


Merchant Seamen’s Act (I of 1859), 
Ss. 35—Wrongful dismissal—Compensation—Mazi- 
mum — One month's wages—Contract Act (IX of 1872) 
does not remove the restriction. 


Under section 35 of the Merchant Seamen’s Act, I 
of 1859, one month’s wages is the maximum amount 
that can be granted by way of compensation to a 
seaman, including an officer, for wrongful dismissal 
before the first month’s wages have been earned. 


The restriction is nob removed by the Contract 
Act. Owen Puiturps v. LIM Cuin Tsoxe, 6 Bur. L. 
T. 89; 7 L. B. R. 22 285 
Merchant Shipping Act (57 & 58, 

Vio. Ch. 60), S. 34 844 


Minor. 
Compromise — Agreement 


See MUHAMMADAN LAW. 





to pay barred 
debt. 501 
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Misjoinder of causes of action. 
CAUSE OF ACTION. 


See 








+Widow’s suit for stridhan 
and maintenance — Hindu Law —Surviving co-parcen- 
ers, whether heirs of deceased 


Misjoinder of charges. 
Procenure Cons, ss. 288 To 239. 


Mortgage. See Ovin Procepurs Cops, 1903 

0. XXXIV. ` 
—~ by way of conditional sale—Mortgage 
consideration not capable of being enforced when 
mortgage-deed was executed though enforceable 
before the mortgage would become sale, validity of 


See CRIMINAL 








—— Payment to one of co-mortgagees, whe- 
ther a valid discharge—Production of mortgage- 
bond by mortgagor, effect of—Onus of proof of 

792 


peyment shifted on to mortgagee 





—Charge -Ejectment of mortgagee—Mort« 
gage by guardian of minor—-Validity of mortgage not 
contested within time —Suit for possession. 

The plaintiff as a transferee from two brothers 
sued the defendants for ejectment from the trans- 
ferred property, which was in possession of the latter 
by virtue of their predecessor-in-interest having paid 
off the debt due on a previous mortgage executed by 
the said two brothers’ elder brother on their be- 
half during their minority which he had no au- 
thority todo, The sait was brought more than 12 
years after the date of mortgage and more than three 
years after the two brothers had attained majority. 
The plaintiff contended that he was entitled to re- 
cover possession without payment of the mortgage- 
charge paid off by the defendants’ predecessor-in-in- 


` terest: 


Held, that as no suit was brought to contest the 
validity of the mortgage within limitation, the plaint- 
iff was bound by it and was liable to pay the morte 
gage-charge. Musammat Masato v. ÅZIZ-ULLAH 
Kuan, 16 0. 0. 119 275 


Effect of transfer of right—Compromise 
between mortgagee and his transferee binding on the 
former's heirs. 

In the year 1850, a mortgagee transferred his rights 
to the ancestor of the defendant, and put him in 
possession of the mortgaged property. The transfer 
was effected by meansof a written receipt in which 
the receipt of the consideration was acknowledged 
and it was further agreed that the mortgage-deed 
would be delivered when found ont, otherwise, the 
receipt itself was to be taken as the mortgage- 
deed. In the course of the Regular Settlement in 
1866, a compromise was arrived at between the ori- 
ginal mortgagee and his transferee whereby the for- 
mer was to receive for his life only a certain per- 
centage of the Government revenue and expenses, and 
the latter was to be deemed to be the proprietor of 
property in dispute. ‘The plaintiff, as a subsequent 
transferee from the heirs of the original mortgagee, 
sued to redeem the transfer of 1850 treating it 
merely as a mortgage: 

Held, that whatever view may be taken of the 
transfer of 1850, in the face of the compromise of 
1866 making the original transferee the proprietor of 
the property in dispute and'allowing the mortgagee 
only a certain percentage for his life, no suit for 
redemption could lie. Jiva Ram V, SARNAM SINGH 
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—Fictitious mortgage — Compromise — 
Hindu Law— Joint family—Mortgage how far bind- 
ing on sons and grandsons. 

K. and A. esecuted an usufrustuary mortgage of 
certain property to the plaintiff for Rs. 2,500. K. sub- 
sequently sued as the manager of joint Hindo family 
to have it declared that the. mortgage was fictitious 
and without consideration. This guit was compro- 
mised on the terms that Rs. 1,200 was due under the 
morigage. Subsequently, a suit was brought on foot 
of the mortgage: 


«Held, (1) that on the finding .that the compromise 
was genuine, the Courts were not entitled to go into 
the question as to whether the original mortgage was 
or was not fictitious; 








(2) even if there was no loan nor debt in the 
beginning, the compromise decree created a debt for 
which there was good consideration which the sons 
and grandsons were bond to discharge. Ram KUBER 
PANDE v. Musammat RAM Dast, 11 A. L. J. 645; 35 A. 
428 44 


— Foreclosure suit—Purchaser of equity of 
redemption, if co-sharer of mortgagor, whether can 
raise question of eatent of mortgagor’s share in mort- 
gaged property—Mortgage emecuted when mortgaged 
property under ewecution— Whether mortgage opera- 
tive against execution purchaser even if decree- 
holder not prejudicially affected by mortguge. 


~ Prima facie itis not open to a person who has 
acquired an interest in the equity of redemption to 
urge a defence not available to the mortgagor 
himself; and as the mortgagor is not at liberty to 
deny the title of the mortgagee, no question of the 
extent of the share of the mortgagor can arise 
for consideration. 





But where the purchaser of the equity of redemp- 
tion has a different capacity, namely, isa co-sharer 
of the mortgagor in the properties covered by 
the security, and as such co-sharer he alleges that 
the mortgagor has mortgaged a larger share than 
what he really is entitled to, the question of the 
extent of the title of the mortgagor is open for 
consideration in a foreclosure suit upon the mortgage. 

Ifthe mortgaged property was under attachment 
in execution of a decree, when the mortgage was 
executed, the mortgage would be inoperative, under 
section 276 0f the Civil Procedure Code of 1882, 
against the execution purchaser, although the decree- 
holder was not prejudicially affected by the mortgage. 
Giriza NatH Roy CHOWDHURY v. UPENDRA NATE AT 


—— Foreclosure— Righ of suit—One mortgagee, 
if can maintain suiton mortgage by making other 
co-mortgagees defendants. 

One of several mortgagees can maintain au action 
to foreclose the mortgage, making the others co- 
defendants, if they are unwilling to be joined as 
plaintiffs or have done some act precluding them from 
being plaintiffs. Buusan Mogan SIKDAR v. DHANA- 
RAT OSWAL 329 








Hypothecation of some more property to 
safeguard mortgagee’s interest —Mortgagee given right 
to take possession of hypothecated property on occur- 
rence of certain contingencies— Possession taken by 
mortgagee on occurrence of one contingency—Mort- 
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gagor entitled to get back possession of hypothecated 

property on satisfying that contingency and subject to 

mortgagee’s right on occurrence of other contingencies 

—Document, construction of. 

A, mortgaged certain property and delivered its 
possession to the motgagee, B. Subsequently, A. 
executed an agreement in B’s favour, hypothecating 
certain other property to safeguard B.’s interest in 
case of certain specified contingencies occurring in 
respect of the previous mortgage, and giving B. the 
right of bringing the hypothecated property to sale 
or of obtaining its possession in case any of the 
contingencies occurred. The agreement did not 
contain an unconditional covenant to fack on the 
hypothecated property to the previous mortgage. 

One of the contingencies occurred and B. took 
possession of the hypothecated property. The 
plaintiff, as a representative-in-interest of one of the 
executants of the agreement, offered to make good 
the loss thus incurred by B. and claimed to recover 
possession of the hypothecated property: 

Held, (1) that the plaintiff was entitled to posses- 
sion of the hypothecated property subject td the 
general right of the mortgages to enforce the agree- 
ment in case any other contingency mentioned in the 
agreement came into existence; 

(2) thatthe intention of the parties to the agree- 
meat was that on the happening of any of the 
contingencies therein mentioned, which would neces- 
sarily involve a loss of a portion of the property 
originally mortgaged, the mortgagees would have 
a right to enforce the security specified in the agree- 
ment. Bunryap Hussain v. MUNESHAR Since 648 


Mortgagee’s right to enforce mortgage 
of undivided share~Share allotted to mortgagor to 
be followed—Cash allotment in liew of share in pro- 
perty to be followed. 

The mortgage of an undivided share in property, 
which, under a partition, is allotted to another 
co-sharer, cannot, in the absence of fraud, be en- 
forced by the mortgagee except against the share 
which was allotted to the mortgagor in lieu of 
the share mortgaged. The same rule would apply 





-where the mortgagor was allotted a cash payment in 


lieu of his share in the property. MAHADIN v. Suro 
Prasan, 16 O. C. 161 577 


—— One of two mortgagors discharging encum- 
brance binding on both— Contribution, right of --Only 
share of amount actually paid can be recovered— 
Morigage-decree against two persons purchased jor 
less than decretal amount—HEquity of redemption in 
one mortgagor's shure purchased after purchase of 
decree— Right to recover from other mortgagor's share 
half the amount of decree. 

Where one of two mortgagors discharges an en- 
cumbranoce binding on both, he cannot recover from 
his co-mortgagor more than a proportionate share of 
the amount actually paid by him. 

A mortgage-decree for Rs. 750 against the interests 
of two persons, N., and P., was purchased by plaintiff 
for Rs. 324, Afterwards, he purchased the equity of 
redemption in the interest of P. and then sued the 
defendant, who had purchased the equity of redemp- 
tion in the interest of N., for the recovery of half the 
amount of the mortgage-decree on the security of 
Ns share in the hands ofthe defendant. The do- 
fendant pleaded that the plaintiff was entitled to 
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recover only half the sum that he had actually paid 
for purchasing the decree and not half the amount of 
the decree: 

Held, that, as the plaintiff’s purchase of the equity 
of redemption was subsequent to his purchase of 
the decree on the mortgage, his right as decree- 
holder, which was complete before his purchase of the 
equity of redemption, could not be affected or 
ourtailed by it. ADUSUMALLI SURYANARAYANA v. 
VALLURAPALLI SRIRAMULU, 25 M. L. J. 16 825 


~———— Prior and subsequent msrtgages—Prior 
mortgage merged into decree—Purchaser of decree 
can have no right of priority. 4 


N. mortgaged her property to L, in 1880. N. subse. 
quently mortgaged the same property to S. in 1881. H. 
purchased the property in 1883, In 1892, L. sued on 
the mortgage of 1889 and obtained a decree. This 
decree was never put in execution but was assigned to 
H. Subsequently, S, brought a suit on the basis of 
the mortgage of 1881: 

Held, that H. could have no priority in respect of 
the mortgage of 1880 inasmuch as that mortgage had 
merged into a decree, SHADI Rax v. Her Ram, IL A, 
L. J. 034 59 





Subsequent purchaser of morigaged pro- 
perty not party to suit for sale on mortgage —Oppor- 
tunity given for redemption — Redemption allowed on 
payment of proportionate amount of mortgage-money 
—Suit by auction-purchaser for possession. 


M, mortgaged eight items of his property to L. in 1896. 

In 1902 H. purckased two items of the property 
mortgaged from H. L. brought a suit on the basis of 
his mortgage in 1907 and obtained a decree. To this 
suit H. was not a party. In execution of L.’s decree, 
S. purchased the two items of the property which 
had been purchased by H. Then 8, brought a 
suit to recover possession, of the property so pur- 
chased affording H. an opportunity to redeem him on 
payment of the entire purchase-money: 

Held, (1) that the suit was rightly brought; 

(2) that H. was entitled to redeem the property 
on payment of that portion of the mortgage-money 
which was attributable to the two properties pur- 
chased by her. Hasra BIBI v. Ssram Narain, 11 A. 
L. J. 362 184 











Suit for sale by one co-mortgagee for his 
share of debt not maintainable. 7 


One of the several co-mortgagees cannot maintain 
a suit for sale of the entire mortgaged property to 
recover his share of the debt only. LACHNI Narain 
v. BISHUNATH Prasan MISIR 15 





—— Suit on mortgage— Defendant combining 
in himself two-fold character —Holiler of equity of 
redemption and prior encwmbrancer—Defence that 
mortgage in suit is fictitious, whether available to 
te 
In a suit upon a mortgage, if the defendant 

combines in himself a two-fold character, being the 

holder of the equity of redemption as also a prior 
encumbrancer, the defence is available to him that 
the mortgage in suit is fictitious. SHIB Narain 

MONDOL V. BAIKUNTHA Nata SANTRA 88 





— Words“rehen,” “arh” and “mustagharag,” 
whether convey power of sale— Word “mustagharaq” 
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used in hypothecation deed, effect of-—~Simple mort. 
gage—Charge — Construction of document. 


Words like “rehen,” “arh” and “mustagharag” are of 
themselves sufficient to convey a power of sale. 

Where a borrower hypothecated his property as 
security for the debt, using in the deed the expression 
“mustagharag kiya”, and promised to pay the interest 
yearly out of the income of the hypothecated property 
aud to pay the principal after a specified period 
with the further covenant that in case of his failere 
to pay the debton the date fixed he will execute 
another deed giving the lender possession over the 
property: 

Held, (1) that the use of the word “mustagharag” 
Clearly indicated that there was a hypothecation and 
the obvious intention of pledging the property as 
security was that the debt should be realised by its 
sale; 

(2) that the document was a deed of simple mort- 
gage and not merely adeed of charge, because the 
power of sale ina simple mortgage may bə given 
either expressly or impliedly, t.e., by words which 
commonly jmporé such a power; 

(3) that the further covenant to execute a morb- 
gage with possession was introduced not to limit 
the remedy of the lender but to give the borrower 
the option of executing a possessory mortgage in 
order to prevent his property being taken b 
sale. GauHar Kaan v. AJUDHIA SINGH 870 


—— Redemption —Adverse posses- 
sion—Redemption by one of co-mortgagors —Limita~ 
tion Act (XV of 1877), Sch. II, Art. 144—~Adverse 
possession how far affected by rejection of ap- 
plication by Revenue Court for correction of 
khewat. 


A mortgage was redeemed by one of several co< 
mortgagors who obtained possession of the property. 
Subsequently, in Dacember 1892,he applied to the 
Revenue authorities for correction of the khewat by 
removing the names of his co-sharers. In these 
proceedings he asserted his exclusive right to the 
property and denied the rights of others who claimed 
to be his co-sharers, This petition was rejected. The 
prosent suit for possession on behalf of the co-sharers’ 
was instituted more than 12 years after December 
1892; 

‘Held, (1) that the claim was barred by Article 144 
of the Schedule to the Limitation Act by more than 
12 years’ adverse possession; 

(2) that the opinion of the Revenue authorities and 
their refusal to alter the khewat did not affect the 
question of adverse possession. 

If a person, who has title to immoveable property, 
allows another to retain possession under an openly 
avowed claim that he is holding in his own right and 
fails for a period of 12 years to vindicate his title by 
recovering possession, his right to the property be- 
comes extinguished. 

Where a mortgagee in possession has had his debt 
satisfied out of the usufruct, the mortgage is extin- 
guished and one of several mortgagors can only claim 
from the mortgagee his own individual share but has 
no right to take possession cf the shares of his co- 
mortgagors. If he does get possession of their share, 
the possession at once becomes. adverse. 
Musamman Tagi e. MUHAMMAD Baqar, 16 O. C. S30 
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Redemption — Further change, 
deed of, ewecuted by one of several mortgagors, whe- 
ther enforceable against other mortgagors seeking re- 
denvption of original mortgage. 

A mortgage-deed was executed by five persons. 
Subsequently the 4th mortgagor alone executed a 
deed of further charge in favour of the mortgages. A 
few days later the plaintiffs,as representatives-in- 
interest of the first three mertgagors, brought a suit 
for yedemption of the original mortgage. The mort- 
gagee contended that the plaintiffs were bound to 
payoff the deed of further charge as well and that 
he as mortgagee holding from the 4th mortgagor was 
entitled to redeem that mortgagor’s share: 

Held, (1) that the mortgagee had no case for making 
the plaintiffs pay off the deed of further charge in 
this suit; 

` (2) that if the mortgagee had any rights in 
respect of the deed of further charge, he could enforce 

them by separate proceedings. Sant Sana V. 

Caxouran Kuru 


pi 











—Oourse of appeal 





suit—Valuation of suit 
473 











Usufructuary mortgages, 
prior and subsequent—Mortgagee losing possession 
over one of two mortgaged properties, right of, to 
claim whole mortgage-money from parchaser of 
remaining property—Splitting up of ‘mortgagee’s 
claim 765 











— Burden of proof. 

Ina suit for redemption, it lies on the plaintiff to 
prove the mortgage which he asserts, but if the plaint- 
iff has given a prima jacie proof, the burden shifts on 
to the defendant. GANESHI LAL v. Basanti LAL 








or Sale—Burden of proof where 
originally a mortgage and subsequently a sale—Ad- 
mission of unregistered mortgage, effect of — Evidence 

Act (T of 1872), s. 58 —Transfer of Property Act (IV 

of 1882), s. 59. 

Where the transaction between the parties ad- 
mittedly began by a simple mortgage and there was 
subsequently a transfer of possession to the mort- 
gagee, it lies upon him to prove his right to resist 
redemption. If he alleges an outright sale, he must 
prove it. 

In a suit for redemption, the burden of proving the 
initial mortgage lies upon the plaintif who seeks to 
redeem it. Proof of the mortgage is, however, dis- 
pensed with under section 68 of the Evidence Act 
where it is admitted, even though the mortgage was 
effected by an unregistered instrument for more than 
Rs. 100, before the Transfer of Property Act came 
into force. 

Quexre:— Would the admission of an unregistered 
mortgage after the Transfer of Property Act came in 
operation cure the defect of want of registration? 
Ma-Suwe Hee v. Maune Sery, 6 Bor. L. T. 181 666 


om decree — Evecution — Execution 

agavnst other properties of mortgagor without exhaust- 
ing property mortgaged, if may be allowed—Transfer 
of Property Act (IV of 1882), s. 90—Declaration 
obtained by third party that mortgaged property does 
not belong to mortgagor—Plaintif’s application to 
euceuie decree against other properties to save cost of 
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expensive litigation, without in the first instance 

proceeding against mortgaged property, if sustainable. 

Ordinarily “a person who has obtained a mort- 
gage-decree should not be allowed to execute 
the deoree against other properties of the mortgagor 
before exhausting the mortgaged properties and 
without obtaining an order under section 90 of the 
Transfer of Property Act. 

The plaintiff petitioner obtained a decree against 
the defendant upon a mortgage of Calcutta property. 
Subsequently, a third person obtained a declara- 
tion thatthe mortgaged property did not belong to 
the mortgegor defendant. The plaintiff applied for 
leave to transfer his decree to another Court to 
execute it against other properties belonging to the 
mortgagor without exhausting in the first instance 
his remedies against the mortgaged property. He 
did not wish to relinquish his remedies against the 
mortgaged property, but stated that in order tu save 
the costs of an expensive litigation he made the 
present application: 

Held, that the application could not be allowed. 
Surjo KUMAR KARFORMA v. PROMODA SUNDARI DABEE, 
17 C. W. N. 1039 82 


Mortgage sult. See Civi, PROCEDURE UoDE, 
1908, O. XXXIV. ` 


Mortgagor and Mortigagee—Contsca. 
tion by Government of mortgagee’s right—Mort- 
gacor not affected —Redemption—Limitation 362 





pai 








Adverse possession against 
mortgagee——Mortgayor ought to pay trespasser mort- 
gage money in order to redeem. 

Where a trespasser has held the mortgaged property 
adversely to the mortgagee for over twelve years, 
the mortgagee’s right becomes extinct und is vested 
in the trespasser. The mortgagor, therefore, should 
pay the mortgage-money to the trespasser in order 
to redeem the property. Ram Sarup vV, GANGA SAHAL 


date of redemption. 

A mortgagee is entitled to the contract rate of 
interest till the date fixed iu the decree for redemp- 
tion. Mepam SUBBANNA Cuerry v. WELKUR RAX- 
CHANDRIAH, (1913) N, W N p49 


Muhammadan Law—Gift — Delivery of 
possession —Registration— Donots dett before muta- 
tion—Completion of gifi--Karly death ajter ewecution 
of deed, whether justisies jinding of mortal complaint. 
A deed of gift by a Muhammadan cepie~sly recited 

that the donor had given proprietary possession of 
the property to the donee und that she would register 
the deed and obtain mutation of names in the revenue 
papers. She didin fart register the deed but was 
unable to obtain mutation of uames owing to her 
death within foar or five days after: 

Held, that the gift was complete and that the mere 
fact that she died four or five days afterwards was in- 
sufficient to warrant a finding that she was suffering 
from a mortal complaint at the time. Nampor v. 
MUHAMMAD Sappiq, 11 A. L. J. 726 
; talility of — Delivery of 
possession, actual or constructive, by donor to donee, 
necessary to validate gift~Seisin—-Giyt of » roperty 
not in possession of donor, validity of. * 





Interest at contract rate till 
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In cases of properties which are not capable of phy- 
sical possession or where the donor is merely in con- 
structive possession, it is sufficient for the validity of 
a gift, under the Muhammadan Law, that the donor 
does all he can do to divest himself of his ownership 
of possession and delivers to the donee such rights as 
he possesses over the property given. : 

Where the donor is himself neither in actual nor 
in constructive possession of the property given, the 
gift made by him, without actual or constructive de- 
livery of possession, cannot be enforced, as he is not 
in a position to give delivery of any kind. Musam- 
mat SHAHDA BIBI v. ASHRAF HUSSAIN 286 
— Marriage—Restitution 
of conjugal rights—Divorce by wife—Breach of con- 
ditions of contract of marriage—Ill-treatment—Dele- 
gation of power of talak. 











A., a Muhammadan husband, contracted with his 
wife, B., aged 15 years, at the time of his marriage, 
not to abuse or assault her and also contracted to stay 
with her in her parents’ house for three years after 
the marriage, giving her an option of divorce on 
breach of any of these conditions: 

Held, (1) that as B. was only 15 at the time of mar- 
1iage and at the end of three years she might still be 
under 18 and a minor, the condition of three years’ 
residence at her parents’ house was valid and recog- 
nizable by law; 

(2) that the condition not to assault her was a 
reasonable one and its repeated breach entitled her 
to avail herself of the power to divorce created by 
the contract; 

(3) that the option to divorce her husband need 
not be exercised at once or within a specified time 
and does not lapse bacause of her putting up with 
the husband’s ill-treatment for some time. Mi 
NarizunissA v. BODI RAHINAN, 6 Bor. L.T. 125 


642 


———Minor— Guardian — Ap- 
pointment of guardian— Condition as to marriage. 








In appointing a Muhammadan mother as the 
puardian of her two minor girls, the Judge laid 
down the following conditions: 


“She is appointed sole guardian of both the minor 
girls on condition that she will not contract their 
marriage against the wishes of their brother, Dr. 
Said-uz-Zaffer Khan, and will obtain the permission 
of the Court before performing their marriage with 
any one”: 


Held, that the Judge was right in laying down the 
conditions. AFTAB BEGAM V. SAIYED-UZ-ZAFAR KHAN 


873 
See 











—-Pre~emption. 
PRE-EMPTION. 





—— —- — Shia—Succession—Right 
of childless mother to immoveable property—Gigt. 


The childless widow of a Shia Muhammadan has no 
right ofinheritance in the immoveable property of 
heraleceased husband. Murpin v. Asma Br, 6 Bur. 
L. T. 185 660 

- —— Succession—Specific 

custom not proved 532 
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Municipal election—Rules made in 1910 in 
force—Election held under rules made in 1884 under 
direction of Government— Election contrary to law- 
Suté aguinst validity of election, whether maintainable 
in Civil Court—Jurisdiction—Government direction 
ultra vires—Limitation Act (IX of 1908), Sch. T, 
Art. 120. 

Where a Municipal election ought to have been held 
under the rules framed by Government in 1910 but 
under a direction from Government it washeld under 
rules which had been framed in 1884, and one of the 
two rival candidates sued to have election of the 
other declared void as being contrary to law: 

Held, (1) that the suit was one of a civil mature 
and maintainable in a Civil Court; 

(2) that the direction of the Government, not being 
one of the rules framed in 1910 under the Act of 1900, 
was ultra vires and the election in compliance with 
that direction was contrary to law; | 

(3) that the election not having been held under 
the rules of 1910, the special provision as to limita- 
tion made in those rules fora declaratory suit was 
inapplicable, and the suit was governed by Article 
120 of the Limitation Act. RAGHUNANDAN PRASAD V. 
Suro Prasap, L1 A. L. J. 849; 35 A. 808 0 


Murder. See Penat Cons, ss. 299 To 804. l 


——- CAS@-—Fine imposed for compensation 

—Practico— Heirs of deceased not specified 

1002 
Mutation—Leaving name of deceased person in 
jamabandi indisputesas to succession, not permissible 

— Question of possession irrelevant in succession 

—Mutation cases. 

To leave in the jamabandi the namo of a deceased 
person merely because there is a dispute as to suo- 
cession, cannot be permitted. $ 

Where a mutation case is one of succession, the 
question of possession counts for little. MOHAMAD 
KHAN v. Ata MOHAMAD, 3 P. R. 1913 Raw; 289 P. L. R. 
1913 436 


Native Converts Marriage Dissolu= 
tion Act (XXI of 1866)—Dissolution of 
marriage—Decree pissed without jurisdiction, effect 
of. 

Except as provided by Act XXI of 1866, no Civil 
Court in British India or Berar has or ever had any 
matrimonial jurisdiction over Hindus, 

Where a Hindu wife, who wished to have her 
marriage dissolved, filed a plaint for dissolution and 
her husband confessed judgment with the result that 
a Ocurt which had no jurisdiction pronounced the 
marriage dissolved: 

Held, that the decree was ultra vires and a mere 
nullity, Musammat OHANDRABHAGA V. VISHWANATH, 
9 N. L. R. 102 557 


Native States, position of 704 


Nimak Sayar Mehal—Permanent Settlement 
—Settlement of zemindari and Nimak Sayar Mehal of 
village with different persons—Right of proprietor of 
Nimak Sayar Mehal. 


At the Permanent Settlement, the zemindari ina 
certain village was setiled with the defendant and 
the Nimak Sayar Mehal was settled with the plaintiff 
who claimed the right to collect nitrous earthin the 
village in order to extract therefrom the saltpetre 
thabit yielded. The defendant contended that the 
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plaintiff could claim’ the right to collect revenue if 
saltpetre happened to be manufactured, and nothing 
more; 

Heid, that the assessment on the Nimak Sayar 
Mehal showed that the mehal was of considerable 
value and that what passed under the Settlement of 
the Nimak Sayar Mehal could not hava been of the pre- 
carious character suggested on behalf of the defend- 
ant; that the plaintiff was entitled to enter on the 
land ôf the village and exercise thereon in a reason- 
able manner the rights vested in her under the grant, 
thats, to exercise an exclusive right to dig for salt- 
petre but so that this be done with as little incon- 
venience and prejudice as possible tothe defendant 
as the owner of the village, and that the ground be 
made and left as commodions tothe defendant as it 
was before; and that an injunction should issue res- 
training the defendant from interference with the 
reasonable exercise of this right. Gonap CHAND V. 
Sanur KUAR, 18 O. L. J. 151 


Notice. See PUNJAB PRE-EMPTION Act, 8. 16. 


` Notice to quit. See LANDLORD AND TENANT; 
LEASE. 





a 


sub-lesgee 
Novation of contract 630 


Oaths Act (X of 1873), S. 13, applica- 
bility of. 

A great divergence of jndicial opinion exists on the 
question, whether section 18 of the Oaths Act, 1873, 
applies to cases where the omission to take oath or 
affirmation is the result of the deliberate act of the 
Court or of the witness. Narag SHEIKH v. EMPEROR, 
14 Cr. L. J. 485 741 


Occupancy holding—Gift with consent of 
landlord—Extinotion of donee’s line—Reversion to 
donor not allowed—Extinguishment of occupancy 
rights 771 





not necessary to be given to i 


— right. See AGRA Tenancy Act; 
CENTRAL Provinces Tenancy Act; CxoTa NAGPUR 
TENANCY Act; LANDLORD AND TENANT, 


Oudh Estates Act (lof 1869) 429 
o ee aaa gan ss. 2, 3; 8, TO, ia 


Oudh Laws Act (XVIII of 1876), s. 9 
—Pre-emption —Sale ~Consideration—Sale effected 
partly in lieu of money and partly in lieu of something 
valued in money. 

Where the vendor was admittedly the owner of 
the disputed property which was in possession of his 
mortgagees and there was no cloud over his title 
which could have prevented the vendor or the vendee 
from recovering the property from the mortgagees 
and the sale was effectedin lieuof a consideration 
which was paid in cash and part of which was left 
with the vendee for expenses of redemption: $ 

Held, that such a sale was subject to pre-emption 
under section 9of the Oudh Laws Ast. 

Held, further, that, where a sale is effected partly 
in lieu of money and partly in lieu of something com- 
putable in money or valuedin money, aright of pre- 
emption would accrue: 
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Held, also, that the vendor and the vendee having 
themselves valued the expenses to be incurred in pro- 
secuting the suitfor redemption and the services to 
be rendered in looking after it ata certain amount, 
the plaintiff was liable to pay the amount in order to 
pre-empt the property. LAIQ SINGH v. HARNAM SINGH, 
16 0. C. 99 351 


—- S. 9—Khata, whether sube 
division of tenure—Revenue, separate amount of, on 
each khata not being shownin village papers, effect 
of :-~Pre-emption. 

A village was divided into two thoks of two pattis 
each. Oneof the yattis was further sub-divided into 
39 khatas, originally representing the separate shares 
of 89co-sharers. Hach khata, being a definite frac. 
tional share of the entire patti, consisted of a definitely 
assigned area, but the separate amount of revenue, for 
which each khata was liable, was not recorded in the 
village papers. 4 

The khata in suit belonged partly to the vendors and 
partly to the pre-emptor, and this was the ground upon 
which the latter claimed pre-emption against the 
vendee, who, though more nearly related, than the 
pre-emptor, to the vendors, was simply the owner of 
another of the khatas, The defence was that the 
khata did not constitute a sub-division of a tenure in 
the sense in which that expression is used in section 
9 of the Oudh Laws Act: 

Held, that the khata was such a sub-division, be- 
cause the distribution of revenue is not essentialin 
order to coastitute the division a sub-division of a 
tenure. BAIT Nara Sineuv, MAHABIR Sıxan, 16 O, 
C. 208 ` 646 














S. 9, Cl. (1)—Birt, not 
sub-division of a tenure —Birtdars not co-sharers of 
sub-division of a tenure—Tenure, interpretation of. 
Birtdars holding on behalf of pukhtadars and having 

no right of pre-emption in case of a sale of proprie- 

tary or under-proprietary rights, except as members of 
the village commanity, are in no sense co-sharers 
of a sub-division of a tenure. 

The tenure referred to in section 9, clause first, of 
Act XVIII of 1876, is the proprietary or under-pro- 
prietary tenure in which the property sold may be 
comprised, and the sub-division thereof would be a 
patti or thok or other defined part made by the divi. 
sion of that tenure. No person, who is not a co- 
sharer in a part or sub-division of the tenure, in 
which the land sold is included, has a right to pre- 
emption under that clause. Parisuar v. HEDDI 


Pacca Aditya— Wagering contract 834 


s duty of—Relation between him 
and his client—Delivery orders may be used for 
payment of differences—Wagering contracts 882 


Pardanashin ladieS —Documenis executed by 
pardanashin ladies —Advice, absence of, if vitiates 
transaction — Intelligent apprehension of transaction 
Test whether transaction was righteous. 

The Courts should be careful to see that deeds taken 
from’ pardanashin women have been fairly taken, and 
that the party executing them has been a free agent 
and duly informed of what she was abont. 

But it cannot be accepted as a formula, conclusive 
of every case, that the absence of advice vitiates the 
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transaction. Advice is notin itself essential; it is 
merely a means to secure that which is essential, an 
intelligent apprehension of the transaction. The 
first, and practically perhaps the most important ques- 
tion, is, was the transaction a righteous transaction, 
that is, was ita thing which a right-minded person 
might be expected to do. : 
„A Hindu pardanashin lady, after retaining her life- 
interest in her stridhan property, gave it absolutely 
to her youngor brother, a lunatic, and his children by 
executing an irrevocable trust deed in Bengali. She 
knew all about the transaction; it originated with her, 
the trust deed was read to her and she gave an im- 
telligent assent to its provisions. But there was no 
evidence as to what advice was given to the lady, 
and the evidence produced did not show that the 
English words “Committee,” “revoke” and “trust” in 
the Bengali document or the irrevocable character of 
the instrument were explained to her. Iler husband’s 
reversioners brought a suit far possession of the pro- 
nerty after her death against her lunatic brothers 
Committee: , 
Held, tlut the instrament was her act and deed in 
the fullest sense, and that the infirmity in the defend- 
ants’ case could not beregarded as destructive of 
their claims under the instrument of trust. KESHAB 
Lan Payne v. Rapa Raman NANDI, 17 O. TS 


991 
Pardon, See CRIMINAL PROCEDURE Cons, ss. 837 
To 389. . 


Parties. 
0. XXXIV. 
——Suit by Hindu father for correction of 
entry in revenue records 262 


Suit for correction of entry in khewat as 
to status of plaintiffi—Maintainability —Seoretary 
of State not made party 322 


———---——- Suit by one heir of a Muhammadan to 
recover her share of property—Other heirs, whether 
necessary parties 658 


Partition—Morigagee’s right to enforce mort- 
gage of undivided share—Share allotted to mort- 
gagor to be followed—Cash allotment in lieu of 
share in property to be followed 577 


Talugdari estate 73 


— deed and award of partition, 
difference between 


Tamam Suit—Seporation of shares of defend. 
ants— Court Fees Act (VII of 1870), Sch. II, Art. 17 
cl. VI— Applications for separation of shares by de. 
fendants to be stamped--dppeal from preliminary 
decree—Court-fee, 

“Two members of a Muhammadan family sued the 
other members thereof for partition of joint pro- 
perty. The plaintiffs’ shares in the property were 
admitted by defendants. 

In the course of the trial, the Court ordered that 
such of the defendants, as desired to have their shareg 
separated off, must put in applications bearing Court. 
fees on the valuation of the respective sharos claimed 
by them. Some defendants complied with the order 
but the appellants (defendants) did not. Upon this, the 
Court passed a preliminary decree in favour of the 


See Civyin PROCEDURE Cons, 1908, 
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two plaintiffs and such defendants as had complied 
with its order, allotting to them their respective shares 
in the property. The appellants (defendants’, who 
had not complied with the Court’s order, appealed 
to the Chief Court from the said preliminary decree 
and affixed only a ten rupee stamp to the memo- 
randum of appeal: 

Held, (1) that, as the appellants objected in appeal 
only tothe order by which the lower Court had 
directed the defendants to put in properly stamped 
applications if they wished to have their respective 
shares separated off by the Court, the memorandem 
of appeal was properly stamped with a Oourt-fee of 
Rs. 10 under Schedule II, Article 17, clause VI of the 
Court Fees Act; 

(2) that the lower Oourt’s order requiring the 
defendants to putin properly stamped applications 
was correat. MASHKURUNIaSA v. HASHMATOLLAH, 247 
P. L. R. 1918; 183 P. W, R. 1913 177 


Partnership—Deoree against partnership re- 
alised from ono partner—Contribution 176 


Patni—Agreement by palnidar to sell patnı— 
Receipt of profits by intending purchaser 679 


Agreement in 1870 between zemindar and 
patnidar that zemindar should pay poolbandi 
charges—Suit by patnidar for injunction to res- 
train zemindar from realising poolbandi charges, if 
maintainable—Policy of law 488 


Patni Regulation (VIH of 1819), ss. 
s E1, 15—Sale of patni under Patni Regulation 
—-Darpatni,whether becomes void ipso facto or only 
liable to be annulled—Suit for rent against raiyat 
by purchaser, whether maintainable before darpatni 
is avoided by suit. 


Sections 3, 11 and 15 of the Patni Regulation 
VIII of 1819, point to the purchaser's right to take 
possession .immediately, and to establish the con- 
clusions that one who has a tenure or a middle 
interest between the resident cultivator and the 
late proprietor, cannot bar or in any way pre. 
judice the purchaser’s right; or, in other words, 
under-tenures created by a patnidar are ipso facto 
void on a sale under the Patni Regulation, by the 
provisions of clause 2 of section 11 of the Regulation, 
and are not merely voidable. 

The plaintiff was the purchaser of a patni 
taluk sold for arrears of rent under Regulation 
VIII of 1819. She took possession and cansed.a 
proclamation to be served through Court under 
paragraph 2 of the second part of section 15 of 
the Regulation. She then instituted a suit for 
rent against the cultivating raiyat, the defendant 
No. 1. The defendant No. 2 was the dar-patnidar 
under the late patnidar: 

Held, that the dar-paint in favour of the defend. 
ant No. 2 must be considered to have been can- 
celled under section 11, clause 2, of the Regulation, 
and that the plaintiff and not defendant No. 2 
should be considered as the immediate landlord 
of defendant No. 1 and that the plaintiff was 
entitled to a decree for rent against defendant 





No.1. KRISBANA Pramapa Dast v. Dwarka NATH 
Sen, 170. W. N. 1092 654 
Sek ee — SS. lI, FS 654 
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Patta, construction of—Maurasi 200, 255 


Pauper suit-~ Praciice—Procedure — Schedule 
of applicant’s property with its estimated value 
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Penal Code (Act XLV of 1860), ss. 34, 


“302, 326—Common intention must be looked to 
where itis dowbtful which accused caused mortal 
injury— Murder — Grievous hurt. 

Where in a sudden fight a person is stabbed while 
in a fit of uncontrollable rage and annoyance and 
whilg in all probability the accused were in liquor 
and it was not clear which of the accused inflicted 
the wound but the two acoused were nevertheless 
sentenced to death: 

Held, altering the conviction for murder to one 
under section 326, that it could not be held that 
the accused who did not give the stab had the com- 
mon intention of murder and that these accused 
must be held to have the common intention to cause 
grievous hurt. Nea Pov. Eupgror, 6.Bur. L. T. 63; 
14 Ok. L, J. 896 220 


(as amended by Act III of 
1910), S. 75—Enhanced punishnent—Conviction 
by a Native State Court, . 

In awarding enhanced punishment under section 
43 of the Penal Code, previous conviction of the 
acoused by a Court of a Native Staie cannot be 
taken into consideration unless it is shown that the 
said Court was acting under the general or special 
authority of the Governor-General in Council orof any 
Logal Government. Banawat V. Emperor, 17 P. R. 
1913 On; 14 Or. L. J. 527 1007 


———- Sa 84—Unsoundness of mind— 
Drunkenness —Subsequent ewposure to sunand loss of 
selj-controt by blow on head. . 

The term ‘unsoundness of mind’, as used in section 
84 of the Indian Penal Code, cannot be construed so 
widely as to cover the loss of self-control following a 
hostile blow on the head, which is already inflamed 
with alcohol and has been exposed to the sun after- 
wards. Maune Gyr v. EMPEROR, 7 L. B. R. 13; 14 
On. L. J. 417 411 


—— man mn $$. 97, 99 602 


— SS. 99, 353 —Assauilt on public 
servant—Right of private defence of property— Power 
of Executive and Revenue Officers to require owners 
of transport to supply such transport. 

A Tahsildar deputed his peon by a written order 
to procure some camels for the camp of the Settle- 
ment Officer. When the peon attempted to seize the 
petitioner's camels, the latter assaulted the former 
and prevented him from seizing the camels: 

Held, that the petitioner committed no offence. 

The worda “duty as such public servant,” in section 
358, Indian Penal Code, mean duty imposed by law on 
such public servant and do not include acts done in 
good faith under colour of his office by such 
public servant. 

The law imposes no duty on any Revenue Official 
to seize animals belonging to private individuals for 
purposes of camp transport and gives them no power 
to forcibly seize such animals. EHxeoutive Officers 
are not entitled to require owners of such transport 
to, supply it; nor are the, owners declining to supply 
such transport guilty of an offence by the mere fact 
of refusal. And if in protecting his property against 
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an illegal seizure the owner assaults the official 
making such seizure, he is protected by law provided 
he does not exceed the limits laid down in Chapter IV, 
Indian Penal Code. 

The words “public servaut acting in good faith 
under colour of his office, though that act may noù 
be strictly justifiable by law” in section 99, Indian 
Penal Code, have no application to a case where 
the initial proceedings and the power under which 
a public servant purports to act are altogether with- 
out jurisdiction and are ultra vires, Asa v. EMPEROR, 
88 P. W. R. 1918 Or; 14 Or. L. J. 512; 325 P. L. R. 
1913 992 


S. 99, Chaps. XIX, XXI, 
S. 323—OCriminal Procedure Oode (Act V op 
1898}, ss. 190 (a) and (c), 195, 299— Regulation 
XI of 1806, r. 8—Cognizance of offence upon com- 
plaint of person other than one affected by offence— 
Bullock carts, forcible seizure of, by Tahsil peons, how 
far valid—Private defence, right of, when exercisable. 








Where a complaint was filed mentioning that the 
complainant and his companion were beaten by the 
accused andthe Court finding that the accused had 
beaten the companion, though not the complainant, 
fined the accused: , 

Held, that the Court was perfectly justified 
in taking cognizance of the offence against the 
companion although he himself did not institute 
the prosecution. 

Where certain Tahsil peons forcibly seized for 
military purposes a bullock cart not let on hire, and a 
scuffle ensued and one of the peons was hurt by tho 
cartman: 

Held, that the latter acted in the exercise of 
his right of private defence, because the peons had no 
legal authority to take the cart in their charge by 
criminal force and without his consent, and thus 
their act being one not done under colour of 
their office, section 99, Indian Penal Code, could 
be of no avail to them. PARSHADI Pasi v. BALJIT 
Sina, 14 Or. L. J. 409 233 


ss. 99 cl. (3), 105 cl. 

141 —“Enforce a right”, and “maintain a ne 
difference between— Possession-- Person in possession 
entitled to repel aggression— Waterway in exclusive 
possession of accused—Construction of bund by com- 
plainant—OCutting of bund by accused— Resistance by 
complainant—Private defence of property, right of— 
Criminal trespass~—Time jor recourse to authorities. 








A party in possession is entitled to resist and 
repel an aggression, and his action in so doing would 
bein the maintenance and not enforcement of his 
right. The phrase to “enforce a right” can only 
apply when the party claiming the right has not 
possession over the snbject of the right. 

Across a waterway exclusively belonging to the 
accused, the complainant’s party constructed, without 
the permission of the accused,a bund or dam for 
their own purpose. The complainant’s party had 
been restrained by an injunction from interfering 
with the accused in their use and occupation of the 
pyne in question. The accused in attempting to cut 
the bund were opposed by the complainant's party 
two of whom were struck by the accused. Tho 
accused thongh armed had behaved at first with 
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politeness towards the complainant’s party requested 
to remove the obstruction and it was not till a lathi 
wag raised by one of the complainant’s party to strike 
the accused that the latter retaliated: 

Held, (1) that the accused by attempting to out 
the bund did not enforce but maintain a right; 

(2) that the ach of the complainant's party was 
such a criminal trespass as to entitle the accused to a 
right of private defence; h 

(3) that the accused had no time to have recourse 
to the authorities; and 

(4) that they were not guilty of any offence and 
should be acquitted. RAM NANDAN v., EMPEROR, 17 
C. W. N. 1182; 14 On. L. J. 468 623 


S. 102 602 
ss. 104, 105, 147, 325— 


Possession of land delwered by Civil Court to 
master of accused—Accused cultivating land— 
Opposition by complainants— Right of private defence 
—Rioting—Possession, enjoying not enforcing, 
Possession of the disputed land was obtained by 
the master of the acoused through the Civil Court. 
The accused went upon the land to cultivate it. The 
complainants’ party obstructed them and a fight en- 
sned in which persons of both the parties were more 
or less injured: f 
Held, that the acoused went upon the land not with 
a view to interfere with another’s right, but to main- 
tain a right which had been given them by the Civil 
Court; thatthey were not enforcing a right, but 
maintaining or enjoying a right; that they were 
justified in repelling the attack upon them by 
persons who had no right to obstruct them; that they 
had aright of private defence and were not guilty 
of rioting. Farem Sinca v. Emperor, 14 On. L. J. 











—— onl 











880 140 
—_——— s. 105 140 
———— S. 105 (4) 623 
——— —. SS. 121, 147 - Cexsziracy to 


overthrow Gorernment—Attack on officers-—Waging 

war—Riot. 

Where there wasa conspiracy to overthrow the 
British Government in Burma, and the conspirators 
attacked and fought the Township Officer’s party 
which had come to arrest them: 

Held, that the attack constituted the act of waging 
war; itwas not riot but the culminating act of a 
deeply iaid plot to overthrow the Government of the 
country. Pan THIN V. EMPEROR, 6 Bur. DL. T. 146; 14 
Cr. L. J. 484 994 














——— —_—_—- §, 141 623 
s. 143 618 

a as S. 147 140 
~——— S. 147—Conspiracy to over- 

throw Government—Attack on officers 994 


—— $8. IGI, 384 — Balortion— 
Terror of Criminal charge—Injury—Burma Gambling 
Act (I of 1899), s. 10—Village headman, powers of 
—Lower Burma Village Act (IIT of 1889), ss. 7, 8, 10, 
28— Abule of powers. x 


A village headman, finding certain persons setting 
cocks to fight near a public road, threatened them 
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with a prosecution and subsequently took money as a 
consideration for not prosecuting them: 

Held, (1) that section 161 of the Indian Penal Code 
was inapplicable and that the offence fell under 
section 38t only; 

12) that the act of the headman was not punishable 
under section 10 of the Village Act and, consequently, 
section 28 did not apply. 

The terror of a criminal charge, whether trae or 
false, amounts to a fear of injury, and though to 
threaten to use the process of law is lawful, to do so for 
the purpose of enforcing payment of money not legally 
due is unlawful and such a threat made with such an 
object is a threat of injury sufficient to constitute the 
offence of extortion, 

A village headman is not empowered to arrest 
people whom he finds contravening seotion 10 of the 
Burma Gambliog Act. 

A headman is not bound, under section 7 of the 
Burma Village Act, to communicate information res- 
pecting offences under section 10 of the Burma Gambl- 
ing Act, nor under section 8 of the Village Act to 
investigate them. 

For an act to constitute an abuse of powers within 
the meaning of section 10 of the Birma Village Act, 
ib must have been done in the avowed exercise of 
some power conferred by the Act or by the rules 
thereunder, but in doing it that power was exceeded, 
or was exercised in an improper manner, or under 
circumstances when it was not properly exercisable. 
EMPEROR v, NGA Kan Tua, 6 BUR. L. T, 92; 14 Or. L. 
J. 418 237 








Ss. 182, 211, distinction be- 
tween—Institution of criminal proceedings before 
Magistrate—False charge. 

Section 182 of the Penal Code is to be interpreted 
not in isolation but in association with section 211. 

Where the information conveyed to the Police 
amounts to the false institution of criminal proceed- 
ings against a defined person, or amounts to the 
falsely charging ofa defined person, with anoffence as 
“offence” is defined in the Penal Code, then the per- 
son giving such information has committed an offence 
under section 211. In such a case, section 211 is, and 
section 182 is not, the appropriate section under 
which to frame the charge. 

Section 182, wken read with section 211, must be 
understood as referring to cases where the information 
given to the public servants falls short of amounting 
to the institution of criminal proceedings against a 
defined person and falls shori of amounting to the 
false charging ofa defined person with an offence as 
defined in the Penal Code. 

Per Heaton, Ji—Where a matter does fairly come 
under section 211 and where a sanction is needed in 
order that the prosecution may proceed under that 
section, to proceed without any Magisterial sanction 
under section 182 is to evade the salutary provisions 
of law. Apaya Tatona MUNDE v. EMPEROR, 15 Bom. 
L R. 674; 14 Cr. L. J. 491 747 


———— S. I86-—0Obstructing publio ser- 
622 


S. 193 406 


—— S. L93 -Execution application— 
False verification—Decree-holder with knowledge of 


vant 








` 
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part payment verifiying execution application for full 
amount. 


If a decree-holder, knowing that something has 
been paid, verifies an‘ execution application for the 
full amount, he intentionally declares that to be true 
which he knew to be false, and is, therefore, guilty 
under section 193 of the Indian Penal Code, 

It is immaterial whether the accused did or did not 
intend to defraud the judgment-debtor, for the offence 
charged is one against public justice, and it is with a 
view to secure the more orderly administration of 
jpstice that the law makes penal the deliberate asser- 
tion of falsehood in pleadings. EMPEROR v. HAKIKAT~ 
SING, 7 S. L. R. 25; 14 Cr. L. J. 456 616 


S. 21 I—Distinotion between ss, 
747 





182, 211 


———— SS. 213, 214—Concealing 
offence—Screening offender—No concealment or 
screening where no offence committed—Offender ac- 
quitted of principal offence—Court cannot go behind 
acquittal for purposes of sections 213, 214, 

The words “concealing an offence” and “screening 
any person from legal punishment for any offence” 
in sections 213 and 214, Penal Code, presuppose the 
actual commission of an offence or the guilt of the 
person screened from punishment; if there was no 
such principal offence, a subsidiary offence under 
these two sections cannot come into existence. 

Where a person has been tried and acquitted of 
the principal offence, itis not open to another Court 
to hold, for the purposes of sections 218 and 214, 
Penal Code, that the offence was committed, 





453 
———— sS. 214 613 


— S. 217-—Illiterate Police Patel— 
Tearing wp panchnama after being toid by complain- 
ants that they had no desire to continue proceedings— 
Police Patel guilty of no offence. 


The applicant, an old and illiterate Police patel, 
on receiving a complaint of the offence -of rape, 
made some investigation and prepared a panchnama 
of the scene and arrested the two persons against 
whom the accusation was laid. He sent them with a 
report to the Police Station, but on the way the 
parties, presumably to save the girl’s reputation, came 
to a settlement and all returned to the village. The 
relatives of the girl, who were responsible for 
lodging the proceedings, informed the Patel that 
they had no desire to continue them, and the 
Patel thereupon tore up the panchnama which he 
had made: 

Held, that under the circumstances, the Patel 
could not be convicted under section 217 of the 
Indian Penal Code, inasmuch as it could not be 
fairly saidin these circumstances that the Patel 
knowingly disobeyed any direction of the law as to 
the way in which he should conduct himself or that 
he intended or knew it to be likely that by tearing up 
the panchnama he would save any person from legal 
punishment. NaRANBHAI BHULABHAI V. Hupgror, 15 
Box, L. R. 578; 14 On. L. J. 441 601 


———— m S, 224—BEscaping from lawful 
custody—Accused arrested by private person—Accused 
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made over to Chowkidar—Chowkidar, whether police 
officer—Chowkidar’s custody, whether lawful—~Ori- 
minal Procedure Code (Act V of 1898), s. 59. 


One A. was arrested by a private person 
within the terms of section 59 of the Criminal 
Procedure Code and made over to a chowkidar to be 
taken tothe Police station. A. escaped from the 
custody of the chowkidar with the aid of some other 
persons: 

Held, that the custody of the chowkidar was not 
lawful, as he was not a Police officer within the term 
of section 59 of the Criminal Procedure Code, and 
that, therefore, the escape was no offence. Porna 
CHANDRA KUNDU v, Ewprror, 170, W. N. 978; 14 Cr, 
L. J, 994 750 


— — man — SS. 299, 300—Nature of offence 
committed—Criterion—Nature of weapon used. 


In cases of death caused recklessly and without 
premeditation, a safer criterion to decide the nature 
of the offence committed is the nature of the weapon 
used, Empzror v, HASHIM, 78. L. R, 20; 14 Cr. L. 











J. 459 619 
s. 300 619 

— an an S. 302 220 

— —— — S., 323 233, 602 
a s. 325 140, 618 
——— —— S. 326 220 
— —— —— SS. 334, 351, 352 602 
—-——--—_ S. 353 229 








— 


; S. 353—Assault on public ser- 
vant while seizing animal in begar 992 


S. 363—Kidnapping when com- 
pleted — Question of fact, to be determined by circum- 
stances of each case— Keeping’ —Interpretation— 
Jurisdiction of Magistrate—Criminal Procedure Code 
Act (V of 1898), s. 181 (4). 


The accused took a minor girl from her husband 
in a Native State and detained her fora monthin a 
friend’s house in the same city, and from there she 
was taken by train to another city : 


Held, (1) that the kidnapping was completed when 
the girl was put into the train. 








The question as to when an act of kidnapping is com- 
plete is a question of fact to be determined according 
to the circumstances of each case. 


The relation between the minor and the guardian 
implied by the word ‘keeping’ is not dissolved so long 
as the minor can at will take advantage of the guar- 
dian’s protection and place herself within the sphere 
of its operation. EMPEROR v. Koocuri, 7 S. L, R. 17; 

59 





14 CR. L. J. 439 
——— Sa 384 237 
= —— S: 397—Deadly weapon carried 





by one of robbers. 

A robber cannot be convicted under section 397 of 
the Indian Penal Code merely because one of his 
associates carried a deadly weapon. Po Win v. Ex. 
PEROR, 6 Bor. L. T. 88; 14 OR. L. J. 432; 7 L. B. R. 
26 416 
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— SS. 406, 408—Criminal breach 
of trust—Water-Works Inspector misappropriating 
qwater-— Water-taa realised not paid to Municipality, 





pa 


Where a Municipal Inspector, whose duty it was 
to supervise and check the distribution of water 
from the Municipal Water-Works, deliberately mis- 
appropriated some water for his own use and for the 
use of hia tenants for which he paid no tax and 
about which he gave no information to his employers: 

Held, that the Inspector was guilty of criminal 
breach of trust under section 408, Indian Penal Code; 

(2) that if he realised some money from his 
tenants as water-tax but did not pay the same to 
the Manicipality, he was guilty of an offence under 
section 406 of the Penal Code, BIMALA HARAN Roy 
v. EMPEROR, 11 A. L. J. 869; 14 Cr. L. J. 415; 35 A. 
861 239 


atest — S. 408 239, 412 


S. 417—Cheating—Accused re- 
ceiving money for three bonds but returning only 
two. 


Where admittedly the sum of Rs. 170 was due on 
three bonds, but the story for the prosecution was 
that the creditor accepted Rs. 116 in fall payment 
of all these bonds and after receiving the amount he 
returned only two bonds and not the 3rd, which the 
accused denied: ; 

Held, that the . dispute was one of a civil nature. 
Mansa Ram v Eseeron, 25 P.W. R. 1918 Or; 
14 Cr. L. J. 524 1004 


— SS, 417, 420, 51 I —Cheating 
—Receipt for insured parcel, not valuable security — 
Despatching insured envelope containing waste paper 
with intention of furnishing evidence of payment of 
debt— Attempt to cheat. 


The petitioner, who was indebted to the complain- 
ant, despatched to the latter an envelope insured for 
Rs. 580 containing two pieces of waste paper, in- 
tending to use the receipt for the same as evidence 











— 








of payment of Rs. 580 towards the liquidation of his 


debt to the complainant: 

Held, that the petitioner was guilty of an attempt 
to cheat and should be convicted under sections 
417/311 of the Penal Code and not under section 420. 

A receipt for an insured parcel despatched by 
post does not come within the definition of ‘valuable 


security” ARURA V. BAPEROR, 10 P. R.1913 Or; 14 
Cr. L. J. 436; 30 P. W. R. 1918 Cr; 299 P, L. R. 1918 

595 
—— — — S. 420 596 








— SS, 420, 511 —Cheating —Pre- 
paration—Altenpt. 


The accused contracted with Ralli Brothers to de- 
liver a certain quantity of good cotton; instead of this 
they delivered tor acceptance by Ralli’s agent 30 
dokras of bad cotton, 4. e, cotton hoavily adulterated 
with rubbish and adulterated in such mauner that 
the fraud would be likely to escape the usual inspec- 
tion which is had on such occasions. 


Ralli’se agent, to whom delivery was offered 
suspected the character of the goods, and declined to 
accept thom: i 
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Held, that there was a complete case of an attempt 
to cheat, because the accused had done all 
he could do to perfect his offence, that is to say, 
the overt act was begun which would have led to the 
finished offence but for an interruption arising in- 
dependently of the will of the accused, and the only 
reason why the offence stopped short atan attempt 
and did not proceed to the cheating itself was that 
the party who was sought to be cheated was cautious 

















and not confiding. EMPEROR v. MANSING CA 
Partin, 15 Box. L. R, 568; 14 Or, L. J. 433 593 
—-— S. 447 _ 408 

— S. 448 618 
ss..451, 452 622 

S. 457 126 

——— — SS. 457, 51 I —House-breaking 


Attempt—Preparution. 


If the actual transaction has commonced which 
would have ended in the crime if not interrupted, 
there is an attempt to commit the crime. 

Two persons dug’a hole in the wall of another's 
dwelling house wilh intent to complete that 
hole in order to make their ontry into the 
house through it and, having so entered, to commit 
theft in the hoase. In fact, the hole was not com- 
pleted, that is to say, it did not completely 
penetrate, from one side of the wall to the other, 
as the culprits were interrupted before they could 
complete it: 

Held, that there was not a mere preparation but an 
attempt to commit house-breaking. EMPEROR v. 
OHANDKHA SALABATKHA, 15 Bom. L. R. 664; 14 On. D, 
J, 451; 37 B. 553 611 


—— ——- — SS. 463, 467 —Forgery “Intent 
to commit fraud” and “fraudulently,” meaning of — 
Fraud committed to conceal fraud, - 


The concealment of an already practised fraud is a 
fraud. 

, Fer Batchelor, /.~It may be open to doubt whether 
there is any substantial distinction between what is 
popularly meant by fraud and what has sometimes 
been termed legal or constructive fraud; but how- 
ever that may be, the word “fraud,” as used: in 
the Penal Code, is used in its ordinary and popular 
acceptations and a man, who deliberately makes a false 
document with false signatures in order to shield and 
conceal an already perpetrated fraud, himself acts 
with intent to commit fraud. For, it is fraud to take 
deliberate measures in order to prevent persons 
already defrauded from ascertaining the fraud prac- 
tised on them and thus to secure the culprit, who 
practised the fraud, in the iliicit gains which he 
secured by the fraud. . 

Per Shah, J.—It is fraud to conceal a fraud and to 
make the party concerned believe that no fraud has 
been committed. Any document made with the in- 
tention of advancing such a purpose is made “‘fraudu- 
lently” and “with intent to commit fraud.” EMPEROR 


v. BALKRISHNA VAMAN KULKARNI, 15 Bon. L. R. 703; 
14 Cr, L. J. 518 998 








SS. 467 
—— -——— S. 476 


405, 993 
406 
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—-—— 8. 477A 412 
———— —— Chs. XIX, XXI 233 
—s. 499, Excep. 9—Defama- 


tion—Pleader asking question in cross-ewamination 

making imputation under instructions from client— 

Liability of Pleader—Presumption of good faith- 

How to rebut presumption. 7 Ay 

A Pleader is entitled to the presumption that the 
questions he asks in cross-examination are asked in 
good faith for the protection of the interest of his 
cliewt. The presumption, therefore, is that a question 
asked in cross-examination making an imputation, 
affords no ground for a criminal prosecution. 

To rebut this presumption, it is not sufficient merely 
to allege that the client knew the imputation to be 
untrue. To rebut the presumption of good faith, 
there must be convincing evidence that the Pleader 
was actuated by an improper motive personal to hime 
self and ‘not by a desire to proteot or further 
the interest of his client in the cause. 

Therefore, where a Pleader for an accused asked a 
prosecution witness in cross-examination whether he 
smoked ganja, he is not liable to be prosecuted for de- 
famation by the witness, where no improper motive 
on the part of the Pleader is alleged.  NIKUNJA 
BEHARI Sen v. HARENDRA CHANDRA SINHA, 14 OR. L. 
J, 528 1008 


S» 51 I—Attempt at house-break- 
GII 


——— 








ing ` 
—— ————— S. 51 1—Attempt to cheat 596 

S. 51 [—Preparation—Attempt 
593 








Penalty. See CONTRACT Act, s. 74. 


Pensions Act (XXIII of 1871), s.4— 
Suit as pattedar—Necessity of certificate from Col- 
lector—Adjournment for certificate not granted 
where plaintiff guilty of laches. 


Where the plaintiff seeks a declaration that he is 
entitled to a certain share of the pattedari of a vil- 
lage, his suit cannot be entertained without a certi- 
ficate from the Collector wader the Pensions Act. 

The High Court will not allow an adjournment to 
enable the plaintiff to obtain the Collector’s certificate 
where the appeal has been argued and the plaintiff, 
although aware of the necessity of such a certificate 
long before the institution of the suit, never tried 


to obtain it. Jegan Kaan v. Rowata Kuan, 7S. L. 
R. 5 5 
Perjury. See Penat Cong, s. 193. 


Permanent Settlement—Settlement of 
xemindari and Nimak Sayar Mehal of village with 
different persons—Right of proprietor of Nimak 
Sayar Mehal. 650 


Pleader. 


See LEGAL PRACTITIONERS Act. 





asking question in cross-examination 
making imputation under instructions from client 
—Liability of Pleader—Presumption of good faith 
— How to rebut presumption 10 


Misconduct—Abandoning clients case 
in midst of clients emamination in Court to attend 
another case—Legal Practitioners Act (XVIII of 
1879), 96. 13, 14-—Professional misconduct. 
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A Pleader appeared on behalf of the plaintiff in a 
suit. While the plaintiff was being examined in chief 
the Pleader left him in order to attend to another 
case in another Court: 

Held, that the Pleader, in abandoning his client’s 
case while he was in the witness-boz, acted impro- 
perly; and that after he had once taken up his client’s 
case, he onght to have seen that it was terminated, 

The High Court suspended the Pleader from his 
work for one month for professional misconduct. 
Basu Bent Manaus Das, In the matter of, 17 Or. L. J. 
379 139 


Pleader’s fee—Payment of money by jndg- 
ment-debtor after issue of warrant 919 


Pleader’s statement how far binding on clients 
—Power-of-attorney not filed 189 





Pleader’s suit to recover fees from client 47 
Pleadingss—Absence of specific issue 674 
————Admissions in pleadings 792 








Consideration cannot be questioned 
by third party 952 








No objection to form of suit—-No 
issue—Court’s power to decide suo motw~~-Custom 
primarily tribal , 


Point not raised in pleadings and 
grounds of appeal in the lower Appellate Court 
—Not allowed to be raised in further appeal 22 


Point of law dependent on evidence 
not to be raised for first time in second appeal. 
A point of law dependent on evidence may not be 
raised for the first time ata late stage of the suit. 
NUR MAHOMED v. Kessumat, 7 8. L. R. 11 523 


—_—— Purchaser from mortgagor—Right te 
plead undue influence. 

Semble:-—A speculator, who purchases the equity 
of redemption onthe chance of getting redemption 
on easy terms, cannot be permitted to set up, as his 
vendor might have done, a claim that the bargain was 
brought about by the exercise of undue influence. 
Aziz Kaan v. Duni CHAND, 305 P. L. R. 1918; 195 P. 
W. R. 1913 


Police Officer—Chowkidar, whether a Police 
Officer 750 


Poolbandi charges—Patni—Agreement in 
1870 between zemindar and patnidar that zemincar 
should pay poolbandi charges—Sutt by patnidar for 
injunction to restrain zemindar from realising pool. 
bandi charges, if matntainable—Policy of law—~ 
Embankment Act (II B. O. of 1882), s. 74. 

By a patni lease executed in 1870, it was provided 
that the zemindar should pay the Government re- 
venue, poolbandi and dak cesses, the patnidar hav- 
ing nothing to do with the same, At that time the 
obligation in respect of poolbandi? or embankment 
charges was also legally on the zemindar. 

The patnidar brought a suit for an injunction to 
restrain the zemindar from realising poolbandi and 
dak charges from the plaintiff in respect of the patni: 

Held, that, as the zemindar could possibly realise 
his claim in respect of poolbandi charges without 
going to a Court, under section 74 of thé present 
Embankment Act II B. O. of 1882, the suit was main- 
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tainable; that as the basis of the contract between 
the zemindar and the patnidar was that the latter 
was to be exempt from all charges to which the term 
‘poolbandi’ could reasonably be applied, the agreement 
extended to the present poolbandi charges though 
they arose under the present Act of 1882; and that 
it was not contrary to the policy of the law that the 
agreement between the parties should be enforced, 
because the Government was in no way prejudiced by 
the agreement, for if the Government had any right 
against the property of the patnidar this agreement 
would not prejudice in any way the assertion by the 
Government of its claim. Sipa Prasap V. Gosain 
Dass, 18 0, L. J. 387 


Possession, decree for proprietary, when can 
be granted 147 


for a long time— Basis of suit 46 


maintainability of suis for recovery 
of, when property in suit remained long as bona 
vacantia— Bona vacantia, offect of 


Practice. See PLEADING. 
Conviction on circumstantial ovidente 























Duty of Subordinate Courts to follow 
Ohief Court decisions 194 


Fine imposed for compensation— Murder 
case— Heirs of deceased not specified 1002 


—Privy Conncil decision on appeal from 
country other than India, how far sa on 
Indian Courts 46 


— Suit by Hindu governed by Mitakshara 
Law to set aside his father’s alienation of ancestral 
property—Form of suit—-Nature of relief to be 

` granted—Hquity between father and his ae 











Transfer of , preventive proceedings 
from one District to another—Stay of proceedings 
by High Court—Sending telegram to lower Oourt 
informing of stay— Obligation of accused to appear 
before Magistrate on date fixed—Practice—Trans- 
fer, petition of, filing on last day condemned 42 
—— Haupression of opinion by Court not neces- 

sary for decision of case—Value and weight of such 

opinion, R 

Àn expression of opinion by the Court, which is 
not necessary for the decision of the case, cannot be 
an authoritativeruling. CHAND v. SAMANDAR KHAN, 
276 P. L. R. 1913 


Plaintif can succeed on strength of his 
own case and not on weakness of defence. 

A plaintiff cannot rely upon the weakness of the 
defendant’s defence but must sucteed upon the 
atrength of the case made out by himself. IBRAHIM 
v. BARKAT, 201 P.W. R. 1913; 328 P. L. R. 1913 
879 


Separate finding on different issues necese 


— 

















sary. 

Titough in some cases it may be convenient for a 
Court to discuss two or more issues jointly that does 
not justify the absence of a specific finding on each 
issue in the form of a categorical reply to the ques- 
tion involved. APPAYU CHETTIAR v. Nangappa 
Gounpan, 14 M. L. T. 117; 25 M, L, J, 829 792 
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- Witness—Evidence —Right of 
examine his opponent as his witness. 








party to 


If a party chooses to examine his opponent as his 
witness, there is nothing to prevent him from doing 
80. BIsHESHAR SHUKUL v. BIR INDRA Kant SINGH, 16 
O. 0. 145 450 


Pre<emption. See Oupm Laws ACT s,° 9; 
PUNJAB PRE-EMPTION ACT. . 

_ — Buddhist Law—Prompt asgrtion 
essential in order to be entitled to the right. 





eo 

Whore a suit was filed to claim the right of pre- 
emption five years after the sale of the property in 
question: 

Held, that under Baddhist Law the right must 
be asserted promptly and that it would be 
inequitable to allow the claim after such a period, ’ 
The law makes no allowance for the fact that the 
claimant did not know of the sale at or about the 
time it took place. Ma Nyun Yer v. Me, THET Tun; 
6 Bur. L. T. 115 . 343 


_—_— — Effect of fictitious re-sale or gift 
by vendee to another person with equal or superior 
right. D 
A fictitions re-sale or a gift by the vendee to 

another person with superior or equal right cannot 

defeat the pre-emptor’s claim. The alienee in: such’ 

a case stands in the shoes of the vendee, specially 

when there is no proof that the alienee ever asserted 

his own right. Fazat Din v. Lan SINGH, 164 P. W. 

R. 1913; 282 P. L. R. 1913 5 843 








——— Portion of land sold eachanged by 

vendee—Suit for pre-emption for whole area soli — 
Portion exchanged in possession of transferee—Suit 
for the portion against transferee barred by time—~ 
Subsequent swit against vendee for land received in 
evchange—Relief— Possession of land not granted -~ 
Equity, 


G. sold a certain area of land to W. who gave one 
plot of this area to D. in exchange for the land in 
dispute. Subsequently to the exchange, plaintiff sued 
the vendor and W. for the pre-emption of the whole 
area sold by G&G. W. pleaded that part of the area 
had been transferred to D. but plaintiff declined to 
implead the transferee, and got a decree against the 
vendor and W. for possession of the whole area by 
pre-emption. Plaintiff, however, was unable to get 
the land which had been transferred by exchange, in 
execution of his decree. z 

Plaintiff then brought a suit for pre-emption against 
the transferee in respect of the land which hadbeen 
transferred by exchange but the suit was dismissed 
as barred by limitation. 

Plaintiff then instituted the present suitagainst W. 
for the land which W. received from D. by the ex. 
change: . | 

Held, (1) that the plaintiff could not be granted 
any relief other than a refund of a propor- 
tionate part of the price; 6 

(2) that even in equity, the plaintiff was not en- 
titled to take the land received by’ W. in 
exchange; 

(8) that even if if was open to him to claim this 
relief, the claim should have been made in 
his original suit for pre-emption. NARAIN 

SINGH v. Dit, 285 P, L, R. 1918 442 
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= ~ e Pre-emptor suing jointly with person 
having no right — Right not forfeited—Plaintiff not 
bern at date of sale, not entitled to pre-empt— 
Hindu child begotten, subsequently born, has all 
rights of child in ewistence. 

A plaintiff, having a right of pre-emption, does not 
forfeit his right by suing jointly with one, who has 
no such right. 

A person not born at the date of a sale cannot claim 
a right of pre-emption in respect of that sale 

_ If, dowever, a Hindu plaintiff proves that at the 
date of sale he was en ventre ca mere, it is possible 
thatghis claim for pre-emption might have some 
force. 

. According to Hindu Law a child, begotten has, if 
subsequently born, all the rights of a child in exist- 
ence, .MANGLI v, SOBHA SINGH 272 

———-——Sale—Specification of shares of 
. vendees but money to be paid eupressed in lump sum 
. —Iadivisible transaction -Stare decisis—Specification 
-cf shares and amounts to be paid—Transaction divi. 





. sible—Persons concealing nature of their transaction - 


—Pre-emptor induced to treat transaction as a whole 


» -—Estoppel—Oral evidence to show different nature of- 


transaction not allowed. 

The principle hitherto accepted by the Chief Court 
is thata sale transaction is to be regarded as in- 
divisible in those cases wherethe purchase-money is 
paid in a lump sum without specification of the 
amounts paid by the varions vendees,and that the 
mere fact that the shares to be taken by the vendees 
respectively are specified in the sale-deed does not 
alter the nature of the transaction, 

. The case is, however, different where there is a 
specification’ not only of the shares. to be taken 
by thé‘vendees but also of the amounts to be respec- 
tively paid by the latter. ' 

~ Persons, who by clothing their transaction in a 
particular form, induce a pre-emptor to come forward 
and claim’ pre-empiion in respect of that transaction 
asa whole.cannot be allowed to.turn round thereafter 
and to claim to show by oral evidence . that their 
real intention was something quite different from that 
expressed in the sale-deed. Macui b. NARAIN, 256 P; 
L. R. 1913; 165 P. W. R. 1913 31 





——Vendee selling property to another— 
Second sale subject to right of pre-emption —Price. 
« If a vendee sells the property purchased by him to 
another, the second sale must be taken to have been 
made subject to the right of pre-emption and the 
pre-emptor is bound to pre-empt only the first sale 
making the subsequent vendee a party to the suit so 
as to bind him by the proceedings. j 
“ The price which the pre-emptor should be required 
to pay is the price paid by the first vendee to the 
vendor. KHETTAR HANDRA BASU v: Srimati NABIN 
KALI Devi, 11 A. L. J. 527;85 A. 385 4 


< 
karana 





What pre-emptor must claim—Muham- 
-madan Law--Zemindar’s right to pre-empt house 
- situated in his zemindari: 

A‘pre-emptor must claim all that he is entitled to 
claim even where his right is based partly on 
Muhammadan Law and partly on village custom. 

Under the Muhammadan Law, a zemindar cannot 
pre-émpt a house merely by reason of his owning’ a 
fractional share in the zemindart in which. the house 
is:situate, ABDUR RAHMAN.v. HIDAYATULLAH 367 
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——Suit—Land in possession of tenant 


Prejudice—Suit for rent based on title—Title _ 
dented—-Issue as to title raised and trieid—No 
prejudice 570 


Preliminary decree, appeal from 576. 


Prescription — Difference between custom- ` 
ary and prescriptive rights 467 


Presidency Towns Insolvency Act. 
(of 1909), ss. 13 (8), 15 (2), 21 
(1)—Adjudicated insolvent, whether can be allowed 
to withdraw his petition on the ground that he has 
settled with his creditors. 

An adjudicated insolvent cannot be allowed to 
withdraw his petition on the ground that he has 
settled with his creditors, inasmuch as sub-section (8) 
of section 13 as well as sub-section (2) of section 16 
of the Act apply only to petitions which are pending 
before any order has been made, while to bring the 
case under section 21 (1) the debts of the insolvent 
applicant should have been paid in full and also his 
antecedent conduct would have been such as to 
justify the Court to exercise its discretion in his 
favour. It would not be a good exercise of discretion 
to make an order of annulment where, if the insolvent 
were applying for his discharge, an order of dis- 
charge would not be granted. Inre SUBRATI JAN 
Manomen, 15 Bom. L. R. 748 859 


— SS. 15 (2), ZI (I) 
859 
S. 55 --Order, 














whether 


poou 





` _ can be made to depend on an uncertain event—“Good 


faith” —“Valuable consideration” — Wife purchasing 

from husband in embarrassed circumstances, whether . 

. amounts to “bad faith”—Transaction set aside— 

Remedy of party affected as to sums paid. 

. The only question a Judge has to consider under 
section 55 of the Presidency Towns Insolvency Act 
is whether on the evidence a case hasbeen made 
out for setting aside the impeached transaction. It 
is not-open to him to make an order under which 
the validity of the transaction is made to depend 
on an event which might or might not happen. 
Therefore, the invalidity of a sale cannot be made 
dependent on the vendee being compensated for the: 
loss which he sustained by reason of the transaction. 

The party who gets the benefit of the agreement, 
which is set aside under the Insolvency Act,is not 
entitled to payment in full outof the insolvent’s 
estate of the sums which he may have paid under 
the agreement but he can prove for them in the 
pbankruptoy. : 

The onus of showing the “good faith” and “valn- 
able consideration” fora transfer is on the trans- 
feree. 6 
Tt is sufficient if there be “good faith” on the part 
of the purchaser; it is not necessary that both parties 
to the transaction should act in “good faith.” 

The fact that the purchaser was the wife of the in- 
solventand knew that her husband was in embarrassed 
circumstances is not enough to constitute “bad 
faith.” . 

The question of “valuable consideration” is m ques- 
tion of fact to be decided with reference to the facts 
of the particular case. THE OFFICIAL AS3IGNEB v. 
ANNAPURANAMMAL, 14 M. L. T. 150 . 
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Press Act (I of 1910), Ss. 3, 23—Order 


requiring deposit of security —No specification of time 

Jor depostt— Reasonable time. 

The keeper of a certain printing press was 
served with a notice onthe 28th September under 
section 3 of the Indian Press Act, 1910, to de- 
posit security, but by the 3rd Octuber he relieved him- 
self of all responsibility inthe matter by withdrawing 
his declaration and disposing of the press to another 
person: 

Held, that he could not be convicted under seotion 
23 (1) of the Indian Press Act, 1910. 

Section 3 makes no provision for the specification 
of any time within which the deposit required is to be 
made and must be construed to mean that the de- 
posit ordered should be made within a reasonable 
time. FULCHAND BAPUJI v. Emperoz, 15 Bom. L. R. 
580; 14 Cr. L. J. 448; 37 B. 556 608 


rae: SS. 4, 12, {7, 19, 22— Whether 
mandatory or directory for Local Government to state 
grounds of opinion—Declaration of forfeiture to be 
conclusive evidence of forfeiture—Declaration illegal 

— High Court cannot question legality of forfeiture— 

High Uourt, power of—Press Act, scope of—Hxtension 

beyond ciiminal law—Words describing atrocities 

committed by Christians upon Mahomedans— 

Tendency to make Mahomedans hate Christians. _ 

The provision in section 12 of the Press Act, 1910, 
that the grounds of the opinion on which the Local 
Government have acted in declaring any document to 
be forfeited to His Majesty, must be stated, is 
mandatory and not directory; and the Legislature 
has imposed on the Local Government an imperative 
obligation to state the grounds of its opinion, 

A notification under section 12 of the Press Act, 
1910, was to the effect that “whereas it appeared to the 
Local Government that a certain pamphlet contained 
words of the nature described in section 4, sub-sec- 
tion (1), of the Press Act, 1910, inasmuch as they 
are likely to bring into hatred or contempt certain 
classes of His Majesty’s subjects in British India, 
therefore, the Government declared all copies of the 
pamphlet forfeited to His Majesty”: 

Held, (1) that no grounds of the Local Govern- 
ment’s opinion were stated in the notification, nothing 
in the nature of a fact was set forth therein, but 
that there was merely a citation of those words of 
the section which were invoked; 

(2) that the citation could not be its grounds; and 
that the notification was, therefore, insufficient and 
defective in form and not in compliance with the Act; 

(3) that the High Court was barred under section 
22 of the Act from questioning the legality of the 
forfeiture which the notification purported to declare. 

The provisions of the Preas Act extend far beyond 
the criminal law. A pamphlet may not be seditious; 
but, as the burden of proof is cast on the applicant, if 
he cannot establish the negative the Act requires, 
his application must fail. He must show that it is 
impossible for the words in the pamphlet to have the 
tendency to bring into hatred or contempt any class 
or section of Hig Majesty’s subjects in the British 
India, either directly or indirectly and whether by 
way of inference, suggestion, allusion, metaphor 
implication or otherwise. 

The gbject of the writers of a proscribed pamphlet 
was to pat an end tothe horrible atrocities which 
they alleged to have been committed by the Christian 
Balkan States on Mahomedans. They told Englishmen 
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what was being done by their fellow Ohristians and 
appealed to them as Christians to stop it. In concin- 
sion, the readers were informed that the Government 
of England would do nothing to stop the outrages 
unless forced by public opinion. Throughout the 
whole of the pamphlet, the outrages mentioned were 
imputed to the Allies whose Christianity was con- 
stantly referred to; and the almost avowed object of 
the pamphlet was to excite the indignation of 
Christians in England against the conduct of 
Christians in Macedonia so as to induce them to Bring 
it to an endi 

Held, that the pamphlet would bring into haéred 
the unchristian Christians whose deeds of atrocity 
were described, that is, ib was likely to make 
Mahomedans hate Christians, and that under section 
19 of the Press Act, the High Court could not set 
aside the order of forfeiture. MAHOMED AnI v. Em- 
PEROR, 14 Cr. L. J. 497; 18 C. W. N. 1 


— SS. 12, 17, 19, 22 977 
—— S. 23 608 


Presumption of payment—Mortgage-deed in 
possession of mortgagor 308 








——— ~ Power of a man of seventy years to 
beget children. 

It cannot be assumed thatin this country it is 
impossible for a man of 70 years of age to beget 
children, Urtaw Das v. ONANAN Das, 188 P. L. R. 
1913; 127 P. W. R. 1913 462 


— Two diferent presumptions. 
Where there are‘two presumptions and both are 
equally balanced, the Court must prefer that 
which best accords with the facts. SHRINIVAS 
SARJERAO v. BALVANt VENKATESH, 15 Bom. L. a 533 


————at 


Primogeniture, rule of 


Principal and surety — Admission of 
principal debtor, whether evidence against surety 
— Weight of such evidence 637 


Priority. See Mortaacs; REGISTRATION Act, 8. 
5C; TITLE. 

Private defence, right of. See Penan Copp, 
ss. 99 To 104. 


Privy Council Appeal -High Court ind $ 
63 


ment in land acquisition case 





——-— decision on appeal from country 
other than India, how far binding on Indian Courts 

— Practice. ; 

A Privy Council decision is binding on Indian Courts 
though not given in an appeal from an Indian tribn- 
nal. Karrapan KUMBER v. B. I. S. N. Co. Len, (1913) 
M. W. N. 558; 14 M. L. T. 187 546 


Probate and Administration Act 
(V of 1881), S. 69 342 


SS. 83, 86—Dismissal 
for default of appearance~ Cancellation of order— 
Procedwre-Civil Procedure Code (Act V of 1908)— 
No appeal. 

Section 86 of the Probate and Administration Act ap- 
plies only to orders made by a District Judge by virtue 
of the powers conferred on him by that Act. An order 
setting aside the dismissal for default of appearance 
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Probate and Administration Act 
—ceoncld, 


cannot properly be said to be an order made by virtue 
of any power given by that Act, It isa matter of 
procedure and governed, under section 83 of that Act, 
by the Code of Civil Procedure. The Code gives no 
appeal from an order allowing an application to set 
aside a dismissal for default of appearance. NGWE 
Haron v. Ma Po, 6 Bor. L, T. 87; 7 L. B. R. 24 281 


S. 86 28i 


Professional misconduct. See Lucan 
, PRACTITIONERS ACT; PLEADER. 


Provincial Insolvency Act (III of 
O7)—Civil Procedwre Ooue (Act XIV of 1882), 

: gp eerie of creditors not prepared before 

discharge of insoluent—No creditor can subsequently 

proceed as schedule creditor in respect of property 
subsequently acquired by insolvent. 

Where no schedule of creditors is prepared before 
the discharge of an insolvent no creditor can subse- 
quently proceed against him as a schedule creditor 
to enforce his claim ugainst the property acquired 
by the insolvent after discharge. AMINUDDIN HYDER 
v. Suxorad SINGH, 11 A. L. J, 559; 35 A.402 316 


— Sa & (C)—Fraudulent 
prejerence—Freedom of choice and free witl. 

The word ‘preference’ in section 4 (c)of the Provincial 
Insolvency Act implies freedom of choice and free will. 

Where a debtor of an insolvent paid the money due 
to the insolvent to one of his creditors in pursuance 
of a previous arrangement and the insolvent had no 
choice in the matter, the payment was not held as 
one by fraudulent preference. Maura BAKHSH v. 
Tesa Mat, 11 A. L. J. 645 3 











erent 














ss. 6, 13, 46 $B: 


47 
S. 6, SUD=S. 238 

47, sub-s. (1)- “Debi ordinarily resides or 

carries on business or personally works for gain”— 

Quard running train from D. to K. but residing at 

D.—No permanent residence at K.—Whether Court 

at K. has jurisdiction over his petition in insolvency 

—Civil Procedure Code (Act V of 1908), s. 21— 

Objection to jurisdiction to be taken in first Court— 

Power of Appellate Court—If doctrine applicable to 

petition in insolvency. 

The petitioner was employed as a guard in the 
Bengal Nagpur Railway. He resided at D. in the 
Central Provinces and ran trains occasionally from D. 
to K., but had no permanent residence at K. where he 
stopped when necessary with a relative. He made his 
application for insolvency in the District Court at M. 
having jurisdiction in K, as a decree for money 
was obtained against him at aL: 

Held, that the mere fact that when at K. he stopped 
with a relative, did not show that he ordinarily re- 








sided or personally worked for gain at E. within the 


meaning of section 6, sub-section (2), of the Provincial 
Insolvency Act, and that, therefore, the District 
Oourt at M. had no jurisdiction to entertain the peti- 
tion for insolvency. 

Section 47 sub-section (1) of the Provincial In- 
solvency Act does not render section 21 óf the Civil 
Procedure Code applicable to proceedings under the 
Provincial Insolvency Act, and, therefore, the doo- 
trine that no objection as to the place of suing shall 
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be allowed by any Appellate Court unless such ob- 
jection was taken in the Vourt of first instance at the 


‘earliest possible opportunity and unless there has 


been a consequent failure of justice, as provided by 
section 21, cannot be applied to proceedings under 
the Provincial Tosolvency Act. MADHO PRASAD Z 6 


N. WALTON 
———— ss. I6 (2) (a), 330 

(a), 46 (3) - Judge, whether can direct sale of 

insolvent’s property—Appeal irom Judges order — 

Leave to appeal—Propriety of granting leave—Pro- 

perty exempted from sale—Occupancy holding. 

It is doubtful whether a District Judge should 
pass an order directing the sale of av insolvent’s 
property, for the selling of the property lies within 
the discretion of the Receiver under section 20 (a) 
of the Provincial Insolvency Act. 

Where, however, the District Judge has passed 
such an order directing the sale of an occupancy 
holding belonging to the insolvent, he’ acts very pro- 
perly in giving leave to appeal under section 46 (8), 
inasmuch as the order finally decides a question in 
controversy between the parties, namely, whether the 
holding could or could not be sold. 

A District Judge passed an order directing the 
sale of certain occupancy holdings belonging to an 
insolvent at the risk of the purchaser in case the 
cnstom of transferability was denied by the landlord: 

Held, that the order was wrong and should be set 
aside, for, before the order could be passed, the Dis- 
trict Judge ought to have come toa décision on the 
point whether the holdings were saleable svithout the 
consent of the landlord. ARMAN SARDAR v. Sarkana 


Jornt Stock Co. Lp. 
S. 20 (a) 273 
S. 22 proviso 683 


— S. 22—Limitation Act 

(IX of 1908), 5, applicability of—A pplication to 
Court against act of Receiver—Ewtension of time, 
whether can be allowed. 

Section 5 of the Limitation Act does not apply to 
applications contemplated by section 22 of the In- 
solvency Act. An application under the latter section 
against an act of the Receiver is neither an application 
nor an appeal such as is contemplated by section 5 of 
the Limitation Act. Therefore, an extension of time 
cannot be granted in respect of such an application. 
THAKUR Prasad v. Punno Lat, 11 A. L.J. 603; 35 
A, 410 | 673 
SS. 24, 36— Transfer by 

Muhammadan insolvent to his wife in lieu of dower. 

debt—Transfer set aside by Receiver —Right of wife 

to prove her dower-debt. 

The Receiver of a Muhammadan insolvent got set 
aside a transfer made by the insolvent in favour of 
his wife in lien of her dower-debt amounting to 
Rs. 25,000. Subsequently, the wife of the insolvent 
applied to be entered in the schedule of the creditors 
in respect of her dower-debt: 

Held, that she could not prove that her dower was 
Rs. 25,000 but she could prove the true amount due 















































to her. Umrao Bega ~v. AHMAD ALI Kuan, 11 A. 
L. J. 614 641 
—_— ame Sa 25 bd 752 
eS S. 36 641 
— — —— sS. 46 (3) 273 
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Provincial Small Cause Courts Act 
(IX Of 1887), S. 15—Smaill cause swit —Suit 

_ for recovery of money—Decision as to title to im- 
moveable property involved. g 


A Court of Small Causes can entertain a suit, the 
principal purpose of which is to determine a right to 
jmmoveable property, provided the suit in form does 
not ask for this relief but for payment of a sam of 
money. 

A suit to recover the price of certain trees felled 
by defendant is cognizable by a Court of Small Causes 
even though the question of title to the land on which 
the trees stuod isin dispute and the essential and sab- 
stantial object of the suit is to obtain the Court’s deci- 
gion on the question of title. Porrancowps MAL- 


TANGOWDA V. NIDKANTH Kato DESHPANDE, 15 Bom. Lr 
R.773 ; 974F, B. 


ae ee Sa 25 — Revision ~Limi- 





tation. 

The High Court can revise the decision of a Small 
Cause Court on a question of limitation, Suro 
PERSHAD v. SHEO PERSHAD 175 


a Sch. Il, Art. 8 
i 536 








pea 


ee es ee maea AE SI — Suit for 
specific sum of money—Accowunt —Agent —Forum— 
Small Cause Suit. 


Article 31 of second Schedule of the Provincial 
Small Causo Courts Act applies to cases where the 
relationship of the parties is such fhat one of them 
is bound to render accounts to the other. 

The true nature of a suit cannot be altered by the 
form in which the claim is laid in the plaint; the 
matter is essentially one of substance, If in order to 
grant relief to the plaintiff, it is necessary to take 
accounts, the suit is one for an account within the 
meaning of Article 31 although the plaintiff might 
have chosen to put a definite money-value upon his 
claim. 

The mere fact that a question of agency arises is in- 
sufficient to make the suit one not cognizsble by a 
Small Cause Court. Itis not every suit by a princi- 
pal against an agent that is shut out from its cogni- 
vance. A suibto recover a specific sum of money 
against an agent would often be entertainable by it. 

The Conrt which has jurisdiction to try “a suit 
must be determined by the allegations in the plaint. 
VARADARATULU UHETTIAR V. PATTRA NARAYANASAWSIY 
Cuetry, 14 M. L. T. 46; 24 M. L. J. 693; (1913) M. 
W. N. 879 518 


art. 34 
Provocation, grave and sudden 





155 
602 


Public policy—Agreement to give portion of 
decretal property to person financing plaintiff 


03 


Punjab Courts Act (XVIII of 1884), 
S. 70 (1) ()—Practice—Question on which 
revision petition not admitted as further appeal. 


The provisions of section 70 (1) (b) of the Punjab 
Courts Act preclude the Chief Cort from going into 
any question except the one on which the petition 
for revision has been admitted asa further appeal. 
Manowar v. Duta, 301 P. W. R. 1918; 203 P. L. R 
1913 : ; 755 
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Punjab Land Revenue Act (XVII of. 
1887), S. 44— Presumption. 
Entries in the Revenue Records must be presumed 

to be correct until the contrary is proved. Mappvu- 

Mat v. BAGGU, 160 P. W. R. 1918; 280 P. L, R. 19 


3I 
Punjab Limitation (Ancestral Land 
Alienation) Act (I of 1900) 567: 


Punjab Pre-emption Act (ll of. 
1905), S. 3 (5)—Sale—Agreement to sell— 
Specific performance, suit for, compromised—Vendee 
put in possession of property in emecution of con®. 
promise decree—Pre-emption—Reversionary rights, 
sale of, whether can be pre-empted—Sale of rever® 
sionary rights, though invalid, can be enforced as an 
agreement to sell when succession opens out—Specific 
Relief Act (I of 18717), 5. 18. 


Where a purchaser of property sued the vendor for 
specific performance of an agreement to gell and after 
obtaining a compromise decree was putin possession 
of the property in execution of the decree: 

Held, that the transaction did not give rise to the 
right of pre emption. 

Obiter.—A sale of reversionary rights, though ine 
valid, can be enforced asan agreement to sell when. 
succession opens out. 

Quiere.—It is doubtful whether a sale of rever- 
sionary rights can be pre-empted? ATTAR QHAND v. 
Umar Hayat, 150 P. W. R. 1913; 303 P. L. R. 1913 

556 

11, Proviso— 

Whether pre-emptor should own same or any lend’ 

for 20 years —Pre-emptor entitled to pre-empt only a 

portion, whether bound to claim pre-emption of’ 
whole. x 


Under the proviso to soction 11 of Act IL of 1905, 
it is not necessary that the pre-emptor should own, 
and be recorded as owning, the sameland for the 
statutory period of 20 years. It is sufficient if he 
owns and is recorded as owning any land in the vil- 
lage during that period. 

A pre-emptor is not bound to claim the whole of 
the property sold if his rights of pre-emption extend 
over a portion of the property only. Mun UHAND v. 
Urram OHAND, 156 P. W. R. 1918; 275 P, L. R. pe 


e amanna aan aan Sa 





— S. 12—Owner of the es. 
tate — Interpretation — Distinguished from owner in 
the estate —Mere howse-holder in abadi not owner of 
the estate. 











A mere house-holder in the abadi of a village is not . 
an owner of the estate within the meaning of section | 
12 of the Panjab Pre-emption Act LI of 1905. ; 

There is a distinction between the words ‘owner of 
the estate’ and ‘owner in the estate.’ NARAIN SINGH 
v, GOPAL SINGH, 252 P. L. R. 1918; 167 P. W. R, 1918 


—— SS. 16, 17 —Pre-emp- 
tion - Notice to pre-emplor— Waiver of right, 


A notice was issued by the Court ofthe District 
Judge, under the signaturo of the Clerk of Court and 
bearing the seal of the Court, at the instance of one 
of several co-owners of a house, to the pre-emptor 
named by him and the notice wasduly served on him. 
The notice was to the effect that the applicant wished 
to sell the house, that there were several persons 
ready to pay Rs. 3,200 for the house and that if he,- 
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the pre-emptor, wished to exercise his right of pre- 
emption he could do so on payment of the said 
amount. g 

Some eight months later, the house was sold for 
Rs. 2,500 and the pre-emptor brought a suit for pos- 
session by right of pre-emption. It appeared that no 
one in fact had offered as much as Rs. 3,200. 

The suit was dismissed on the ground that it was 
barred by section 17 of the Punjab Pre-emption 

Met: 
. Held, (1) thatthe suit was rightly dismissed and the 
plaintiff must be deemed to have waived his right; 
, (2) that the notice was not invalid on the ground 
that it was not signed by the presiding officer of 
the Court. 

The law of pre-emption, by conferring a special 
right on pre-emptors, not only restricts the ordinary 
right of the owners of property to dispose of it as 
they please, but also restricts the ordinary right of 
others to purchase property which comes into the 
market and the obvious intention of sections 16 and 
17 is to provide a means by which it can be ascertained 
by these persons whether or not the pre-emptor in- 
tends to waive his right. It is not essential that there 
should have been negotiations with any particular 
individual or individuals before the notice is issued, 
and no limit is provided either as regards the time 
within which negotiations are to be completed after 
the issue of notice or as regards the number of per- 
gons who can be approached with a view to negoti- 
ating the sale. 

' No definite contract takes place in proceedings 
under these two sections, and after issuing the 
notice, the owner of the property, if he cannot get the 
price mentioned in his notice, can sell ata lower 
price or need not sell ab all. Similarly, a pre-emptor 
who receives notice issued under section 16 is not 
bound by the price mentioned inthe notice, and, 
if he inturn gives notice under section 17 of his 
intention to enforce his right of pre-emption and 
of the price he is prepared to pay, he is not finally 
bound by that notice but in the event of a sale 


to a third party, he can abandon his claim, claim at. 


the price which purports to have been paid or, if he 
thinks that there is ground for getting the price 
reduced, he can claim at a lower price. 

It is not essential that the notice under 
section 16 should give minute details of title 
but all -that is essential is that the pre-emptor 
should have notice that certain specified property 
is for saleand thatit is expected that a certain 
specified price will be obtained by thesale. ABDULLAH 
SHAH v. Hussain JAHANA SHAH, 250 P. L. R. 1913; 


179 P. W. R. 1918 = 
: 17—Waiver of tet 


———— SS. 
4 
Punjab Tenancy Act (XVI of 1887), 
ss. 57, 59, III, I I 2—Occupancy holding—- 
Gijt with consent of landlord —Eaxtinction of donee’s 
line— Reversion to donor not allowed —Eatingwishment 
of occupancy rights. 








‘ Where A. makes a gift of his occupancy rights to B.. 


with the consent of his landlord, C., the donee, B. 
becomes the occupancy tenant of C. and holds as 
such under him. 

When the donee’s line becomes extinct the occu- 
pancy holding does not revert to the heirs of the 
donor but is extinguished in favour of the landlord. 


GENERAL INDEX, 
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‘The customary rule of reversion of land to the 
family of the dénor when the donee’s line becomes 
extinct cannot be grafted on to section 59of the 
Punjab Tenancy Act. The rule affects only the lines 
of the donor and the donee and the rights of a third 
party, viz., the proprietor of the land, cannot be pre- 
judiced by the application of the rule. Diwan SINGE 
v. Sodhi Kisuen Sinan, 803 P. L. R. 1913; 198 P. W. 
771 


771 


— S. 59—Male lineal descend- 
+ ant—Illegitimate son of Rajput. 

An illegitimate son of a deceased Rajput is not a 
male lineal descendant of his putative father within 
the meaning of section 59 of the Punjab Tennacy Act, 
Consequently, he cannot succeed to the occupancy 
tenancy left by the deceased. MANOHAR v, DULA, 301 
P. L. R. 1918: 203 P. W. R. 1913 755 


— m aa —— c S. l] I Agreement, 

The Wajib-ul-arz of Mauza Nangal Kalan, Tahsil 
and District Hoshiarpur, prepared in 1884, provided 
that “Is bandobast men tangih muzarian maurusi 


——— BO 








- nahin hut. Jo muzarian hain nam unke khewat khataunt 


men likhae gae. Baad marne muzarian maurusi 
uska beta ya bhai ya garabati kasht karega:” 

Held, that the clause did not amount to an agree- 
ment at all, and could not, therefore, confer on the 
garabatis of a deceased occupancy tenant any right 
of succession to the land in suit under section 111 of 
the Tenancy Act. LABHU v. GANDA Sinan, 185 P. W, 
R. 1913 528 


SS. 111,112 771 


Question of fact-- Whether certain events 
happened—Question of law—Whether facts found 
establish custom. 

Whether certain events did or did not happen is a 
question of fact: but whether the facts found door 
do not establish a custom is.a question of law. DURGA 
Cuaran Mauro v, RAGHUNATH Manto, 18 C. W. N, 55 


Railways Act (IK of 1890), s. or 
Rule 100Q—Shuating permitted on main line 
after giving line clear—Risk of accident—Danger to 
passengers— Waggon derailed in shunting— Collision 
Breach of rule— Punishment. 

“The accused, a Station Master at K., gave orders to 
the driver of a goods train to detach his engine and 
shunt nine waggons which were standing on the 
loop line, to a dead end siding in order to make room 
for the down mail. In the course of the shunting, one 
of the waggons got derailed at the points where the 
siding joined the main line. The Station Master 
of station B., after the orders for shunting had been 
given by the accused, asked him for line clear for an 
up passenger train and the accused gave line clear at 
once. At thistime the distant and home danger 
signals were up against the advancing of the up pas- 
senger from B. Under these conditions, the up 
passenger left B, andran to K. The driver could 
have pulled up the train at the first danger signal 
but he disregarded both danger signals and the train 
dashed into the derailed waggon causing some in- 
jury to two of the passengers and the guard: 

Held, (1) that the object of Rule 100 beingto lessen 
the risk of accidents through shunting on a through 
line after line clear has been given, the disregard of 


ke, 
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the rule enhanced the danger to passengers, and that 


the risk thus entailed rendered the rule-breaker liable - 


to punishment, even though no accident might have 
occured; . 

(2) that in determining punishment, the gravity of 
the offence should be estimated not by the actual 
ultimate consequences but by the risk involved. 
Emperor v. RAMCHANDRA HARI, 16 Bom. L. R. 702; 14 
Cr. L. J. 460 620 


Raiyat taking zuripeshgi, effect of —-Raiyati status, 
if lost—Right to acquire right of occupancy, if 
divested—Lease constituting valid security for sum 
advanced~ Foundation of claim to raiyati interest 


Receipt—sarkhat—Entries 
receipts over Rs. 20 


Receiver, appointment of, in scheme suit 767 


of payments and 
216 


——Mortgagor declared insolvent after 
mortgaged property purchased by mortgagee in 
execution of mortgage decree—Receiver, appoint- 
ment of—Receiver intending sale of mortgaged 
property— Objection by mortgagee purchaser 683 
Right to execute decree—Receiver of 
decree-holders’ estate 


e—a ———Appointment by Civil Court—Jurisdic- 
tion—Criminal Procedure Code (Act V of 1898), s. 
146, cl. (2)—Attachment of disputed land by Magis. 
trate—Appointment of Receiver by Magistrate—Suit 
in Oivil Court for declaration of right to possession— 
Whether Civil Court can appoint Receiver over again 
—Duty of Civil Court—Ctivil Procedure Code Act 
Y of 1908), O. XL, r. 1; O. XLUI[—Appeal —Order 
appointing Receiver made ex parte—Subsequent con- 
firmatory order—Appeal from second order. 

A Civil Court, acting under Order XL of the Oivil 
Procedure Code, has no power to appoint a Receiverin 
supersession of the Receiver appointed by the Magis- 
trate under clause (2) of section 146 of the Criminal 
Procedure Coce. 

When the dispute comes before the Civil Court 
for the determination of the rights of the parties, 
and that Court, acting of its own motion or at the 
instance of one or other of the parties before it, 
thinks that a Receiver should be appointed, it should 
make a conditional order, that is, the Receiver may be 
appointed conditionally on the Magistrate withdraw- 
ing his attachment. Unless the conourrence of the 
Magistrate is obtained, the Receiver appointed by 
him cannot be removed before the time fixed by seo- 
tion 146, Criminal Procedure Code. 

A Civil Court by an order appointed a Receiver in 
the absence of some of the defendants, who subse- 
quently preferred objections which were overruled 
and the first order was confirmed by a second order, 
An appeal was preferred against this second order. 

It was objected that no appeal lay from that order 
which was merely confirmatory: 

Held, that the first order was merged in the second, 
and that the appeal was competent. BIDYA PROSAD 
NARAIN SINGH v, ASRAFI Singa, 17 O., W. N. 1070; 40 
C. 862 269 


Registration, meaning and object of 385 


Oudh, no compulsory system of 
- registration in, prior to enforcement of Registration 
Act (VIII of 1871). 








Maman 
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Prior to enforcement of the Registration Act VIII 
of 1871 in Oudh, there was nothing in any of the 
provisions then applicable to Oudh to render the 
registration of agreements of surrender or release void 
or unenforceable for want of registration. BHARATH 
SINGH v. BALBHADHAR SINGH 429 


Registration Act (VIII of 1871) 429 
Registration Act (Ill of 1877), Sd 


S. 17 cl. (h)—Anal. 
namah—Stipulation that tenant should take pattal® 
upon executing kabuliyat within certain time—In. 
tention that title of grantee should commence on 
his taking possession of land—Whether amalnamah 
compulsorily registrable—Agreement to lease— 
Document creating right to obtain another docu- , 


ment 907 
Cl, (1) —Award 





—— ee 








— ——s. I7, 
signed by parties. 


The mere fact that the parties have signed an 
award made by arbitrators does not affect its character 
as an award. Jesa Lan ~v. GANGA Devi, BL PR, 





1913; 321 P. L. R. 1913 868 
pera —— Sa 17 (6) 860 
= —. S. 49 385 





es ere 


Sa 50—Pricority — Unregis- 
tered document—Registered document — Notice of 
prior unregistered document—Possession not of vendor 
—Notice to purchaser—Inquiry, if not made by 


purchaser—~LHffect of omission. 


Section 60 of the Registration Act has no applica- 
tion where the person who claims title under the 
subsequent registered document has notice of the title 
created by the prior unregistered document, 

The burdea lies upon the person who alleges such 
knowledge or notice to aver it in his pleadings and 
to establish it. 

If a purchaser or mortgagee has notice that the 
vendor or mortgagor is not in possession of the pro- 
perty, he must make inquiries of the person in pos- 
session, of the tenant who is in possession, and find 
out from him what his rights are, and if he does 
not choose to do it, then whatever title he acquires 
ag purchaser or mortgagee, will be subject to the 
title or right of the tenant in possession; Maco 
BRAHMA v. BHoLI Dass 195 


arora ss. 72, 73, T4, 75 
Registration Act (XVI of 1908), s. 


17—Deed of compromise containing provision for 
execution of future document 
——- S. 17 (2) (vi)—Award 
effecting partition — Registration —- Interpretation, 
operation and effect of award—Award binding on 
plaintiffs and defendants parties to reference. 














An arbitration award in a pending case ran as 
follows:— 

“Having set aside the old partition(that of 1892), we 
have made a new partition and a list of the property 
divided, signed by each party, has been given to each, 
The parties have accepted it, a copy is sent to you (the 
Court). ‘Ainda hazur malik.” 5 


rj 
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Registration Act—(1908)—contd. 


Attached to this award were the lists, each of which 
was signed by the other parties to the purtition and 
by the arbitrators and each set forth the property 
assigned to each party: 

Held, (1) that the concluding three words “ainda 
hazur malik” did not make the award a mere report; 

(2) that the lists formed part of the award and as 
the document read as a whole with the lists was an 
award, it did not require registration. 


A valid award operates to merge and extinguish all ` 


olfims embraced in the submission and, after it has 
been made, the submission and award furnish the 
oly basis on which the rights of the parties may be 
determined. Such an award is operative even though 
neither party sought to enforce it by suit or applica- 
tion. 

An award is binding as between those plaintiffs and 
defendants who were parties to the reference and 
finally determines the rights of all those who sub- 
mitted to the arbitration. Mow CHAND v. UTTAM 
Cuanp, 156 P. W. R. 1913; 275 P. L. R. 1913 185 


—— SS. 23, 49, 58, 59— 
Registration Act (III of 1877), s. 49—In accordance 
with the provisions of this Act’ --Registration in 
wrong ofice—Error in procedwre—Estoppel—Regis- 
tration,” meaning and object of. 

Registration includes the getting made and the 
making up of certain endorsements, making the cer- 
tificate of registration and the copying of documents 
in the register book and the filing of the map or plan, 
in Book No.1, Thesubstantial portion is complete 
with the making of the certificate of registration. 

When a document has been accepted for registration 
its improper acceptance on the ground of its having 
been presented by the wrong person or to the wrong 
office is not a defect of an essential character after 
the Registrar has satisfied himself of the due execa- 
tion of the document and made the endorsement re- 
quired by sections 58 and 59, 

Registration is an act of the Registrar, and 
being an act of an administrative character, any 
error committed by him may be regardedas an 
error of procedure. The primary object of re- 
gistration is to check forgery and to provide good 
evidence of the genuineness of written instruments 
and not to give information to third parties. All 
errors of a Registrar necessarily antecedent to regis- 
tration are to be regarded as errors of procedure, 

The certificate is generally conclusive of the character 
of the instrument asa registered one although the 
registration may be set aside by appropriate proceed- 








ings in case of fraud. The wrong acceptance of a, 


document for registration should not be regarded as 
invalidating the registration, in the absence of an 
express nullifying claase or at any rate a prohibition 
of registration except where the property to which 
the document relates is within the registration area 
of the officer and of any clause making it a condition 
precedent to registration that the property should be 
within the registration area, 

“In accordance with the provisions of this Act,” 
in section 49 of the Registration Act, refers only to 
sections relating to procedure on admitting to 
registration, that is, sections 59 fo 61, and not to 
admission to registration. 

It would be inequitable ifa person, who gets a 
document registered by the wrong registering officer 
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Registration Act—(1908)—concld. 


and deliversit as valid instrament to one who may have 
nothing to do with the registration, should afterwards 
be entitled to impeach its validity. Where the juris- 
diction of an officer depends on certain facts and the 
ascertainment of those facts is primarily the duty 
of one‘of the parties, there seems to be no reason 
why he should not be held to be estopped from deny- 
ing these facts as against one who derives his title 
from him. No principle of public policy is violated 
by applying the rule of estoppel in sucha case. 
VRERAPPA (HETTY v. KADIRESAN Carty, (1913) M. 
W. N. 525; 24 M. L. J. 664; 14 M. L. T. 237 385 


—- —— Sa 49 385, 817 


aan —- — — S. 52 (1) — Presentation, 
validity of. 

On the back of a document,. there was an endorse- 
ment that it was presented for registration on a 
particular date ata certain time. Beneath this was 
a signature purporting to be that of the registering 
officer. Immediately below this was an endorsement 
of execution and payment of consideration. Under 
this was the signature of the executant : 

Held, that there was a valid presentation of the 
document within the meaning of section 52 (1) of the 
Registration Act. KABUL SINGH 1, HARI NARAYAN, 
11 A. L. J. 617 678 


—— —— ———-— S. 77 — Thirty days how 
computed. 


For the purposes of section 77 of the Registration 
Act, the period of thirty days has to be reckoned not 
from the time when the judgment is pronounced but 
from the time when it has been actually drawn up and 
signed by the Judge. MUTHIA Onerty v. SUPPAN 
Servar, 14 M. L. T. 160 914 


Regulation XI of 1806, s. 8 233 
Regulation XVII of 1806 465 





‘Religious endowment. see Hinvv Law 


—ENDOWMENT. 


Religious Endowments Act (XX of 
1863), S. 14 515 


— —— —- — ss. 14, 18 767 


Relinquishment of portion of property during 
pendency of suit—No subsequent suit in respect of 
that portion maintainable, 


If during the pendency of a suit the plaintif re- 
linquishes his claim in respect of a portion of tho 
property, he cannot subsequently maintain a suit iu 
respect of that portion. No subsequent order of the 
Court can give him that right. Horr Lan v. DWARKA 
Prasap 173 


Remand. See Crviz Procepure Oone, 1908, 
O. XLI. 


~——— —— Power of District Judge to remand case 
to another Court 788 


— Power of Appellate Court—Inherent 
power of Court—Civil Procedure Code (Act FF 
1908), ss. 99, 107, (1) (b); O. XLI, rr. 23, 25 -- 
Construction, canon of, of sections and rules of ner 
Oode. 7 
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Remand—contd. 


An Appellate Court has no power to order a remand 
except under Order XLI, rules 23 and 25. 

The method of construction properly applicable to 
an Act divided into sections and rales, as" the new 
Civil Procedure Code, is, that the sections lay down 
general principles and the rules provide the 
means by which they can be applied, and 
they cannot be otherwise applied. The . result 
is that the rules restrict the provisions contained in 
the sections. k i 

Oonsequently, the inherent power of the Court to 
remand a case otherwise than under rules 23 and 25 
of Order XLI of the Code, seems to be taken away 
if ib ever existed, by a direct legislative enact- 
ment. f ; 

Seotion 564 of the old Code was not re-enacted in 
the new Code, because it was unnecessary. 

A suit having been decided by the first Court upon 
the merits, the lower Appellate Court reversed the 
decree and remanded the case under Order XLI, rule 
- 28, of the Oivil Procedure Code: 3 

Held, that the mistake of the lower Appellate Court 
was an irregularity under section 99 of the Civil Pro- 
cedure Code not affecting the merits of the case, and 
the High Court, therefore, would not set it aside, 
NADIN OHANDRA TRIPATI v, PRAN KRISHNA DEY 39 


—— Order —Agpeal not filed against 
—Finality of order. E F EE 


Where an Appellate Court has held that a suit is 
maintainable and remands the suit for decision - on 
merits, and no appeal has been filed from the order 
h of remand, the Appellate Court, cannot, subsequently 

go into the question of the form of suit, as that ques- 

lon 18 no longer open to discussion, N 
Devi Dyar, 802 P-L, R. 1913 kaa 1 


Rent—8uit for arrears of rent valued at more than 
Rs. 100-—Forest produce, rent due on account of — 
Chota Nagpur Tenancy Act (VI B. C. of 1908), ss. 
87, cls. (1) and (2), 189 (3), 224 (2)—Appeal to 
Judicial Commissioner—Second appeal to High 
Court, whether competent. 





A suit for arrears of rent, valued at more than 
one hundred rupees, due on account of the right to 
take forest produce under section 189, clause (3), of 
the Chota Nagpur Tenancy Act, 1908, was instituted 
in the Oourt of the Deputy Commissioner and was 
dismissed. Upon appeal, the Judicial Oom missioner 
affirmed the decree. The plaintiff instead of filing 
a second appeal inthe High Court, moved that 
Court on the revision side and obtained a Bule: 


Held, that, as a second appeal lay to the High C 
from the decree of the Judicial Commissioner Hi 
section 224 clause (2) of the Chota Nagpur Tenancy 
Act the High Court could not interfere in the exercise 
of its revisional powers. R. O. Ray v. MUHAMMAD 
Hussuin . 51 


Suit—Defence that rent payable to third 
—Third party made defendant Tere against third 
Perty ketan pep ied to interest in land between 
parties having conflicting claims—Bengal Te 
Act (V4IT of 1885), s. 153—Second appeal Piaget 
claim based on lease from proprietors including third 
party—If third party can resist plaintifs, claim 

- against lenaht defendant—Third party receiving rent 
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Rent—coneld. 


jrom tenant— Amount received to lenant-defendant’s 
use—Bengal Estates Partition Act (V of 1897), s. 99. 


The plaintiff brought a suit for rent and his title to 
the rent was derived from a zurpeshgi lease granted ` 
to him by the proprietors. The tenant-defendant 
alleged that after the lease, the joint property of the 
proprietors had beon partitioned under the Hstates 
Partition Act and that the land occupied by him 
had been allotted to A. to whom he had paid the 
rent sued for. ‘Thereupon 4. was brought on fhe 
record asa defendant and he admitted the receipt 
of the rent from the tenant-defendant. The low& 
Appellate Court made A. liable to the plaintiff for 
the amount paid to him by the tenant defendant: 

Held, (1)that the question which arose between the 
plaintiff and A. in regard to the right to receive rent 
from the tenant-defendant, was a question relating to 
some interest in land arising between parties having 
conflicting claims thereto within the meaning of seo- 
tion 153 of the Bengal Tenancy Act and that, there- 
fore, a second appeal lay: 

(2) that upon the finding that A. was, in. 
directly a party to the zurpeshgi lease, he could not 
contend that ihe plaintiff was not entitled to demand 
the rent from the tenant-defendant; but that the 
plaintiff was entitled to a decree for the rent against 
the tenant-defendant and. not against A., for the 
money which A. had received from the tenant was 
received not to the use of the plaintiff but to the uso 
of the tenant. Kampta Prosan RAI v. KULDIP Rat 


Res judicata. See Civic Procevure Cobe, 
> 1882, s. 13; Cryin Procepury Cone, 1908, s. 11. 


—— — — Dismissal of suit on preliminary 
issue--Deciston on other than preliminary issues, 

> effect of—Oollateral issues, findings upon, when 
operate as res judicata. 


“ Once a finding has been come toupon a preliminary 
issue which enables the Court to dispose of the case, 
any other findings on other issues cannot be treated 
as final decisions of the matters covered by them so as 
to operate as res judicata. 

“But when a suit is disposed of by the decision on a 
preliminary issue and such decision involves the deci- 
sion on other issues as well, the finding on the latter 
issues does operate as res judicata, because no nding 
can be arrived at on the former issue unless the latter 
ones are decided upon. Har SAHAI v, ALI MUHAMMAD 
Kaan, 16 O. 0. 178 266 


—— m Issues not required to be deter- 
-mined in order to give plaintiff relief sought, effect of 
decision upon. 


Where certain issues did not arise at all, in- 
asmuch as, even if framed and decided, they 
would not give the plaintiff the relief sought for, 
such issues, even if decided, would not debar the par- 
ties from raising in a subsequent litigation the ques- 
tions involved in those issues. GHAZANFAR a 5 


N 


Bam Ratan DAL a, 
Order declaring certain persons as 
legal representatives of deceased plaintif-—Appeal— 
Subsequent suit about different matter. 


The question whether a person should be admitted 
as the legal representative of a decoused pluinli tu 








on 


Vol. XX], 


continue a suit cannot be regarded as one of the 
questions arising for the decision in the suit itself. 
It is really a matter collateral to the suit and one 
that has to be decided before the suit itself is pro- 
eceoded with. The Civil Procedure Code does not 
provide for an appeal against an order deciding the 
question. ; i 

The plaintiffs sued as the heirs of one K. to eject 
certain tenants from some land leased by K. The 
29d defendant denied their right to succeed to K. But 
in a prior suit instituted by K., relating to a different 
gatter and to which the 2nd defendant was a party, 
the plaintiffs’ claim to continue the suit after K.’s 
death as his heirs and legal representatives was up- 
held: 

Held, that the 2nd defendant’s plea was not res 
judicata by reason of the order in the prior suit de- 
claring the plaintiffs as legal representatives of K. 
SAMSARIVSA SARVATHI PALEKHAN v. M. K. PataumMa, 
J4 M. L. T. 176; (1913) M. W, N. 673; 25 M. L. J. 279 

950 
—— Revenue Court directing plaintif 
to seek remedy in Civil Court—Suit in Civil Court. 
Where a suit for partition was brought in a Revenue 
Court and it was decided that the plaintiff should 
seek his remedy through the Civil Court, and it was 
subsequently found that the plaintiff had then no 
right to sue: = ; oe 

Held, that the decision did not operate as res judi- 

cata, BHARATH SINGH v. BALBHADHAR Since 429 


Restitution. See Civin Procepuae Cone, 1908, 
s. 144, 





—-—— of conjugal rights. See 
Divorce Act; MUHAMMADAN Law. * 


Revenue sale. See Bexcan Lann Revenue 
_ Saves ACT 423 








Default of co.sharer-——Purchase by 
defaulter, whether shouid be for benefit of other 
co-sharer as well—Circumstances in particular 
cases 5 


Review. See Civiu PROCEDURE CODE, 1882, s. 629; 
Cryin PROCEDURE Cops, 1908, O. XLVII. 
of appellate judgment—Conurt-fee 3 








— Stages through which an application has 

to pass 64 

Revision. See Civin Procepure Cone, 1908, 
s. 115; Mamuatpars Act; PROVINCIAL SMALL Caus 
Courts Act; S. 25; PUNJAB Courts Act, s. 70. 


—— —~ — Amendment of plaint 831 
aan —- — (Civil) —Order refusing restitution 
203 


———-— (Criminal)—Appellate Court dis- 
qualified to try case 209 





« See ÜRIMINAL Proce. 
DURE Cong, 8. 439. 


Right of suit. Ses Cause or action. 
Right to sue. See Exscriox. 
—— aman — Agent 844 


Vendee promising to pay vendor's 
debt to third person --Righb of third person to sue 
vendeg 630 
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Ring Game, conduct of 612 


Rule against perpetwities—Denolution of property in 
perpetuity not recognised in law. 


i The law does not recognise a devolutior of property 
in perpetuity. BHARATH SINGH v. BALBHADHAR SINGH 


Sale. See VENDOR AND PURCHASER. 





Contract to sell land— Time, essence of con- 
tract—Intention to be shown —Provision of for- 


feiture of earnest money and of liberty to re-sell, 
effect of . 





Divisible transaction 3I 


certificate— 4Amendment—Jurisdiction of 

Court — Wrong towji number givenin sale proclamation 

and sale certificate—Jurisdiction of Court to amend 

sale certificate—Civil Procedure Code (Act V of 1903), 

s. 151, 

Where in a proclamation of sale of immoveable pro- 
perty in execution of decrae, the towji number of the 
property isincorrect, the Court may, on the application 
of the auction-purchaser and after hearing tho ob. 
jections of the opposite party, amend the sale 
certificate by substituting therein the correct towji 
number for the number there stated. MACKENZIE v. 
Ram PEARY KOER 


or mortgage 666 


in execution. 
Act, S. 174, 











See BENGAL TENANCY 











Adjournment by bailiğ with- 
out Courts permission a mere irregularity —No 
damage without proof of loss to judgment-debtor. 
Certain land was duly auctioned in pursuance 

of adecree on the 26th August 1911 but the 
highest bidder only offered Rs 10,000 and the 
bailiff requested permission of the Judge to ad- 
journ the sale. The Judge passed no orders till 
the tiffin interval, when he ordered the sale to 
proceed. The sale began at12 noon, when there 
was only one bidder, and the tiffin interval would 
not be till 2 p. w. The bailiff not getting 
any order from the Judge on his own authority ad~ 
journed the sale till 2 p. m. on the next day but one, 
being a Monday. 

The applicant petitioned the District Judge to 
set aside the sale on the ground that it was made 
without any proclamation or proper notice to the 
intending purchasers: 

Heid, (1) that no fresh proclamation was necessary 
as the sale was adjourned for only two days; 

(2) that the case must be treated, as tho 
at plicant himself treated it, viz., as one of material 
irregularity, to which Order XXI, rules 69 and 90 
applied, and that there was nothing to show that 
the irregularity had caused any loss to the appel. 
‘lant. VADUGANATHAN Cugrty v. E, G. Foy, 6 Bur. L. 
T. 65. 


Sanction to prosecute—Prosecution for 
obstructing a peon 








EEN » See CRIMINAL Procp. 
pure CODE, s. 195, 


Search. See Ortuinat PROCEDURE Cons, s. 94, 


Security for costs. See O1vit Procrnvrs 
Cope, 1908, O. XX¥. 
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Service tenure -Grantor dispensing with per- 
formance of service—Whether land assessable with 
rent—Grant subject to burden of service, or grant 
in lieu of servioe—Construction of grant 69 


Small Cause Court—Jurisdiction to be deter- 
mined by plaintiff's suit as brought—Defence not to 
oust  jurisdiction—Competency of Court to inquire 
into defence. 

In order to determine whether or nota Court of 
Small Causes has jurisdiction, the Court must look to 
the nature of the suit as brought by the,plaintiff, and 
not to the nature of the defence. It is not in the 
power of defendant to oust the Court of a jurisdiction 
that it otherwise has, by the mere raising of a defence. 

Where such a defence is raised, tae Court of Small 
Causes has power to inquireinto it and determine it 
for the purpose of the suit which it has jurisdiction 
to try. DoraBsse v. Havases, 6 Bor. L. T. 85; 7 D. 
B. R. 20 278 
Small Cause Suit—Suit by widow of subsori- 

ber to an insurance company 155 


Suit for nazrana 261 
Suit for specific sum of 
money due from agent on account 51 


— Suit for sum payable from 
tenant under section 42 (b) of Drainage Act—Snuit 
for rent 




















— ————Suit for recovery of money 
—Decision as to title to immoveable property in- 
974 


volved 


Sonthal Perganas Regulation (IH 
of 1872), ss. 9, 1 I, 25—Settlement Officer’s 
decision—Force of decree—Binding upon parties in 
emistence—Order of Settlement Oficer— Collusion 
between Hindu widow and defendant—Plaintifi a 
reversioner at the time—Suit of plaintiff for declara- 
tion of title and possession, if barred under s. 25. 





Section 9 of the Sonthal Perganas Regulation III 
of 1872, when it provides that a Settlement shall 
be ordered for ascertaining and recording the various 
interests and rights in the lands, contemplates the 
ascertainment and record of existing interests and 
rights. Section 11, when it saysthat the decision of 
the Settlement Officer shall have the force of a decree 
of Court, evidently means that it shall have the force 
of a decree of Court as between parties in existence 
at the time when the order of the Settlement Officer 
is made. 


Consequently, where the plaintiff, who, at the 
time when the Settlement took place, had no interests 
whatever inthe property in suit but was a possible 
reversioner to a Hindu widow, brought a suit for 
declaration of title and recovery of possession upon 
the allegation that by reason of collusion between the 
widow and the defendant the latter got himself re- 
corded as the proprietor: 


Held, that the suit was not barred under section 
25 of the Regulation. KANGAL OnANDRA MANDAL v. 
MADHUSUDAN MANDAL, 17 C. W. N. 991 417 


— s. lI 417 


e 
: ss. I I, 25 — Civil Court 
—Suit to decide whether defendant is tenant under 
plaintiff, if maintainable in Sonthal Perganahs. 
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Sonthal Regulation— 


concld, 


The question whether the defendant is or is not a 
tenant of the land in dispute, is one which cannot be 
tried by the Civil Courts in the Sonthal Parganahs. 
RAM NARAIN CHAKRAVARTI v. Satish CHANDRA SINGH, 
17 0. L. J. 599 í 503 


S. 25 417, 503 


Special Registrar acting for Registrar— 
Presentation of mortgage-bond for registration-z 
Denial of execution—Refusal by Special Registrar 
to register dooument--Subsequent inquiry by him 
as acting Registrar—HExamination of attesting wib-° 
nesses on solemn affirmation who were ‘cross- 
examined—Order for registration of document— 
Subsequent snit by mortgageo— Attesting witnesses 
all dead—Depositions taken in registration inguiry, 
whether admissible 661 


Specific performance—Document read as 
a, whole 282 


Perganas 

















Sale of reversionary rights 
—Snecession opening up 556 





Hindu Law--One member of 
joint family cannot validly agree to sell joint pro- 
perty. 

One of the two brothers belonging to a joint Hindu 
family cannot agree to sell the joint property withont 
the consent of the other brother and such an aggee- 
ment, if made, cannot be specifically enforced. SEETLA 
BAHAI v. THAKUR Din, 11 A. L. J. 456 47 


Specific Relief Act (I of 1877), $18 


—— oe 





—_————- am maa — S, 42 —Suit to have elec- 
tion by Legislative Council declared void 676 

S. 42—Plaintiffs in joint 

possession through lambardar—Claim for partition. 


Where the entry of plaintiffs’ names in the Revenue 
papers indicated that they had been in joint posses- 
sion of the disputed property through the lambardar, 
and a portion of the property was also in their actual 











“ oultivation: 


Held, that their claim for partition was not barred 
by section 42 of the Specific Relief Act (I of 1877). 
BURATH SINGH v, BALBHADHAR SINGH 429 


S. 42--Declaratory suit 
—Land in possession of tenants. 


A suit for bare declaration under section 42 of 
the Specific Relief Act is not barred by the proviso 
to the section whenit appears that the land in suit 
was let ont tothe tenants by the plaintiff and the 
defendant was notin possession ab the time of the 
suit. Muro v. AsHA Bi, 6 Bur. L. T. 185 660 


—————— S. 42, proviso 322 


42, proviso— 
Declaratory suit—Sust by mortgagor for declaration 
that mortgagee has been paid. 


Where the mortgagor is in actual possession of the 
mortgaged property, a suit brought by him for a 
declaration thatthe mortgagee has been paid in 
full, is maintainable, BHER SINGH v. Devi DYAL, 302 
P. L. R. 1913 - 76I 

















—— Ss 
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Specific Relief Act—contd. 


| —_—_- — $s. 56, 57 — Evidence 
i Act (I of 1872), s.98—Contract Act (IX of 1872), 
| s. 29—Merchamts Shipping Act (57 § 58 Vic.c.€0), 





8, 34—-Erery affirmative agreement wmplies negative 

agreement—Injunction—Implied negative agreement, 

` when tobe enforced— Charter contract—Oharter-party 

— ‘Twelve Charter-parties for twelve voyages —- Laying 

and cancelling dates left blank in all but the first 

Charter-party~ Charter contract, whether complete— 

Mertgagee of chartered vessel— Anterior and posterior 

mortgagees, positions o0f— How far anterior and 

mgsterior contracts binding on mortgagee—Estoppel— 

s Notice—Bona fide purchaser for value and without 
notice from mortgagee with notice, position of. 






















































Where an agreement contains no more than a 
simple affirmative, it always must imply a negative 
agreement not to do anything else at the same time 
and place. 

A Charter contract is exactly the same as any other 
contract and its breach can always be compensated 
for in damages. 

Where there is coupled with an affirmative agree- 
ment todo a certain act, a negative implied agree- 
ment not to do a certain act, the performance of 
the latter will be restrained by injunction only where 
the particular act, not todo whichis held to have 
been implied, is in itself calculated to injure the party 
who was expecting to benefit by the affirmative 
agreement. 

A. chartered his steamer to B. for twelve voyages 
from Calcutta to Bombay to carry coal. There was a 

Substitution clause in the Charter-party under which 
‘A, had the privilege of substituting any other ship 
for the one chartered by him, provided that other 

ship was of equal size, class, position, tonnage 
speed, eto. That is to say, A, did not expressly agree 
not to employ the Chartered ship on any voyage 
other than the voyages for which he had chartered her 
to B, After four voyages out of the twelve had been 
completed, A. broke off his contract but instead of 
employing the ship in the interest of a rival firm to 
carry coal against B., the first Charterer, sent her off 
to Genoa to carry hides. Upon this, B. sued A. praying 
bat A. be restrained by injunction from employing 
ip elsewhere before the twelve voyages from 

o Bombay had been finished by B.: 

s_injunction prayed for could not be 


ed for twelve voyages and 
ha prepared. All Charter- 
his- exception that the 
pre left blankin all 


completed and that 
f, read with section 29 
pplicability toa case of 


nartered vessel is in rather a 

mortgage is anterior than if it 
hartering of the vessel. Because, 
se if after obtaining the mortgage 
possession of the vessel, the mort- 
the ostensible owner and if ia that 
atter makes certain normal and ordinary 
violating the terms of section 34-of the 
hipping Act, those contracts will be bind- 
ormer on the principle of estoppel in pais. 
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But where the mortgage is subsequent to the charter- 
ing, the mortgagee is liable to fulfil the contracts 
previously entered into by the owner upon the 
ground of express or constructive notice, inasmuch as 
he is bound to take due care and precaution in satisfy- 
ing himself before advancing his money upon the 
mortgage as to the already exisiing engagements of 
the vessel. 

In every case of a mortgage made after a Charter- 
party, if the Charter-party be of an ugual and not an 
oppressive kind, the Courts would say that the 
mortgagee ought to have known of it even if in 
fact he did not. The Courts look tothe nature of 
the Charter-party and if they consider it to be of a 
kind likely to diminish materially the security of the 
mortgagee, they altogether ignore the fact of notice 
and refuse to enforce such Charter-parties by in- 
junction upon the simple ground that that would be 
unjust to the mortgagee. 

Ifa mortgagee with notice of the chartering sella 


. the vessel toa bona fide purchaser for value and with. 


out notice, he transfers the vessel free of all contract 
obligations. Buta mortgagee who would afterwards 
be affected by prior contracts cannot get rid of them 
merely for the purpose of selling the ship and may 
be restrained by an injunction from doing so. 
ANDREW YULE AND Co. v. ARDESHIR BOMANJI DcBasu, 
15 Bom. L. R. 724 
— —— S. 57 844 
Stamp Act (lI of 1899), ss. 2 (23), 
63 —Sarkhat— Entries as to receipts and payments 
over Rs. 20—Acknowledgment—Hach item to be 
stamped. 
In a Sarkhat, entries were made from time to time 





< as to-.payments and receipts and the Sarkhat was 


left in the hands of the debtor so that the entry of 
each item might act as an acknowledgment thereof: 
Held, that each entry for over Rs. 20 required to 
be stamped asa receipt. TUuLSHI Ram v. Emperor, 11 
A. L. J. 309; 14 Cr. L. J. 892; 86 A. 290 216 


— s. 63 216 


Sch. I, Act. 5—Agreement or 
memorandum of agreement— Declaration by would. 
be borrower from Bank— Undertaking not to encumber 
property, whether an agreement or memorandum of 
agreement—Offer cr proposal. 

A written proposal or a written offer does not 
become subject to stamp duty by reason of subse- 
quent acceptance which is not in writing. 

Where under the business rules of a Bank, a would. 
be borrower was required, before the Bank, decided 
to advance any loan to him, to sign in the confidential 
register of the Bank a declaration to the following 
T have debts to the extent 
of Rs.—. I have encumbered my lands to the extent 
of Rs.— I declare that I will not further encumber 
this property until the debt to the Bank is discharged”: 

Heid, that, as the declaration was a mere proposal 
and did not amount to an agreement or a memo- 
randum of an ‘agreement within the meaniag of 
Article 5, Schedule I to the Stamp Act of 1899, it did 
not require to be stamped as such. ri ad to 
THE COMMISSIONER OF SALT, &c. v SOUTH INDIAN 


865 F. B. 
arts. 15,57 775 











Bank, 25 M. L. J. 119 
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Stamp duty—Bond given for Pandaan J 
5 is. 


attached moveable property 


Statements of accused in Police custody — 

Admissibility 721 
Step~in-aid of execution. See Limita- 
` TION Act, 1908, Scu. I, ArT 182. 


Street, private—Requisition to level ete., —Street at 
first part of bustee, whether remains private street 
and for how long—Calcutta Municipal Act (LIT B. 0. 
of 1899), +s. 3 (46), 361, 416, 419 sub-s. (1), 574, 

A roadway made in the first instance as part of a 
bustee and in accordance with a standard plan ap- 
proved by the General Committee of the Corpnra- 
tion remains, as prescribed by section 416 sub-sec- 
tion (1), a private street unless the General Gom- 
mittee and the owner otherwise agree, or until the 
owner of the bustee initiates a proceeding under 
section 419 of the Calcutta Municipal Act. 

In order to create a public right of way, there must 
be a dedication by the owner. The effect of sub-sec- 
tion (1) of section 416 is that the owner cannot de- 
dicate without the consent of the General Committee, 

The road, therefore, remains a private street and 
section 361 is applicable to the case. 

The definition of the word “street” in clause (46) 
of section 3 of the Calcutta Municipal Act, includes 
a passage less than 20 feet wide. CORPORATION OF 
CALCUTTA v. Manawaya DEBI, 17 C. W. N. 1250; 14 
Or. L. J. 611 991 


Subrogation. See MorTGAGE. 
mares mint mraman ng lege], equitable and conventional 


58 
Succession Certificate Act (VII of 

1889) — Succession certificate to more than one 

person with consent of all, whether legal — Estoppel — 

Consent, 

Where one of the three reversioners to the estate 
of a deceased Hindu applied for a snocession 
certificate to realise debts due to the deceased and 
on their agreement the certificate was granted to 
all three of them bnt one of them apperlol on the 
ground that it was illegal to grant a certificate to 
three persons: 

-~ Held, (1) that, as the appellant had agreed to the 
certificate being granted, he could not challenge its 
legality; 

(2) that, though it was inconvenient to grant a 
vertificate to more than one person, yet as the 
three persons in this case were not rival claimants and 
had agreed to the certificate being granted to all of 
them, there was no illegality. Ram Ras v, Brig NATH, 
11 A. L. J. 717 889 


Suit, form of. See Hinov Law —MITAKSHARA. 


Summary trial. 
Cons, s. 260. 

Summon, service of. 
Cong, 1908, O. V. 


Surety. See CONTRACT ACT, s. 134. 


Taluqdars’ replies to Government inguiries re- 
garding devolution of their estates amount to Wills. 
Replies sent by talukdars or grantees to inquiries 

made by the Government as to their wishes in regard to 

the devolution of their estates amount to testamen- 
tary. dispositions enforceable under the Hindu Law. 
“BHARTH SINGH v. BALBHADHAR SINGH 429 


See CRIMINAL 


See CIVIL PROCEDURE 


INDIAN OASES. 


PROCEDURE - 


{1918 


Tank, possession of—Inability of plaintiff to catch 
fish from tank on account of defendant’s opposition, 
whether dispossession or act of trespass 

———— belonging to landlord—Right to irrigate 
tenant's lands from water of tank—Presumed grant 
—Use from time immemorial 


Tenure -Undivided lands -—Sub-division of tenure 
into two tenures with consent of landlord —Rent. 
decree against one tenure-holder—Sale of tenure in 
enecution—Status of purchaser —Sale of Under. 
Lenures Act (VIIL B. C. of 1865), s 1R, é 
A tennre can be created in respect of undivided 

lands. $ 
Where a tenure, originally held by two persons. 

sub-divided into two tenures with the consent of the 
landlord, each half of the original tenure thereby 
becomes an independent tenuro. Consequently, when 
the landlord sues to recover rent from the holder of 

one of the tenures, the decree is for rent of a 

tenure, and when a sale takes place in execntion of 

the decree, what is sold is the tenure in default 
and the purchaser acquires tho status of a purchaser 


under section 16 of Act VIJIT of 1865. Karte 
Cranpra Sey v. KAMAL BAISNABI 826 
Title—Order of Revenue Courts 85! 


——~ Plaintiff's title by purchase—Defendant in 
possession under prior contract of sale for which 
purchase-money had been paid —Plaintif’s knowledge 
of position—Priority of tttle. 

The plaintiff’s title to the land in suit was by 
virtue of a trausfer, but at that time the defendant 
was in possession of the land under a contract for 
sale under which the purchase-money had been 
paid tothe plaintifi’s vendor prior to the transfer 
to the plaintiff, and the plaintiff was well aware 
of that position: 

Held, that the title of the plaintiff could not prevail, 
Pocnna Lat v. Kung Benary LAL 


Transfer of case. See Civin Procenure 
Oops, 1908, ss, 22, 24; CRIMINAL PROCEDURE Oops, 
s. 525, 


Transfer—Preventive proceeding—Criminal Pro. 
cedure Code (Act V of 1898), s. 107—Transjer of 
preventive proceedings from one District to anc 
—Stay of proceedings by High Court—Sendir, 
gram to lower Court informing of stay—Oe 
accused to appear before Magistyam 
Practice ~Transfer, petition, 
condemned. 

Asa rule, the High C 
preventive proceeding, 
It must be an e 
would justify the 
with the jurisdiction 
taking preventive acti 
and imposing such foreig? 
Magistrate of another disuil 

An order staying proc 
a Magistrate was passed by 
telegram was sent by the petitio 
which was laid before the Magistri 
adviser. The Magistrate issued a W 
found that the petitioner did not appel 
day: 

Held, that the sending of the telegrs 
absolve the obligation of the petitioner 
before the Magistrate on the date fixed; an 
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Transfer —concld. 


was no ground for transferring the case from his file 
on the ground that the petitioner would not receive 
fair and most impartial justice at his hands. 

The practice of filing petitions for transfer on the 
last day when the parties are given a fortnight or 
three weeks’ time to move, condemned. 

Ordinarily, the High Court will not stay proceedings 
unless sufficient time is given to issue a Rule and ob- 
tain an explanation, CHANDI Prasap SINGH v, Es- 
PEROR, 17 O. W.'N, 586; 14 CR, L, J. 3882 142 


Transfer of Property Act (IV of 
#1882), S. 41—Principles followed in Punjab 
291 

458 
of 
79 


ee et ne ons Sy 52 


aman eS, 52 Admission 
ownership 


—— S, 52—‘Contentious suit 





—Lis pendens. 


The words ‘contentious suit’ in section 52, Transfer 
of Property Act, are used as distinguished from 
what is known asa friendly suit brought by agree- 
ment between parties. Every suit other than such 
a friendly suit, by its origin and nature, comes under 
the definition of a ‘contentious suit.” PooLaKKAL 
KATTUR v. CHENNAGADAM MAMMADISSA, (1918) M. W. 
N. 672; 14 M. L. T. 185 976 


æ ——— Sa 53—Fraudulent tirans- 

















fer. 

An intent to defeat a particular creditor in the case 
of a bona fide sale for value does not per se, asa 
matter of law, render the conveyance fraudulent. 

Where the debtors handed over property worth 
over Ra. 6,C00 for Rs. 3,400, the amonnt due to the 
creditor being Rs. 5,000, and the creditor admittedly 
allowed the debtors to remain in possession of a 
portion of the property and did not give any satis- 
factory proof that he had obtained possession of 
any of it: 

Held, that these facts afforded sufficient grounds 
for the conclusion that the sale of the property was 
not a bona fide one. Mauna Tun THA v. Leone Curs, 
6 Bom. L. T. 121 34 








——— —— s. 55 (D) (f), (® 
(b) : ” 325 
-————— sS. 55 (4) 299 
——— s. 59 666 











—— SS. 60, 82—Redemption 
suit— Usufructuary mortgages, prior and subsequent— 
Morigagee losing possession over one of two mortgaged 
properties, right of, to claim whole mortgage money fram 
purchaser of remaining property--Splitting up of 
mortgagee’s claim—Ccntribution, right to claim, 
available only as between representatives of mortgagor 
or Co-mortgagors except in cases of merger. 


Tn a redemption suit, the question for determination 
was whether a mortgagee, who had lost possession 
over one of the two mortgaged preperties by reason 
of a prior mortgage (not mentioned at the time when 
the mortgage in suit was executed', was entitled to 
claim the whole mortgage-money from the purchaser 
of the equity of redemption in the remaining morte 
gaged property: 


` GENERAL INDEX. 
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Transfer of Property Act—coneld. 


Held, that the purchaser could not redeem the 
property purchased by him without paying the whole 
mortgage-money due tothe mortgagee, because the 
mortgage in question could not be split up for the 
purchaser’s benefit, but that the purchaser's rights as 
against the other representatives-in-interest of the 
mortgagor to claim contribution would remain un- 
affected. 

Theright toclaim contribution under section 82 
of the Transfer of Property Actis available only as 
between the representatives of a mortgagor, or 
between the co-mortgagors themselves except in cases 














of merger. BASANT SINGH v. RAHESHAR BAKSH SINGH 
16 0. 6. 199 765 
——-— S. 74 458 
—_—— aman S. 82 765 
— — —— ——- sS. 90 829 
—— —-—--—— §. 95 458 
———— ——: s. 106 374 
—- ——— S. 106 — Lessor and 


lessee —Sub-lessee— Determination of lease —Notice to 
quit not necessary to be given to sub-lessee. 


A. let out a piece of land to B. for the purpose of a 
tal or wood stall. B.sub-let it to C. Subsequently, B. 
surrendered his right under the lease to A: 

Held, that O. wasnot a tenant of A. and was not 
entitled to a notice before ejectment under section 103 
of the Transfer of Property Act. Sayam Lan v. 
BACHOHU Lan 











—— S. 107 — Verbal lease 
for more than one year 715 


——— — S: I 1 ] —Enforcement of 
forfeiture clause 


Trespass, isolated act of 79 
TruSst— Advantage obtained by co-sharer in dero- 
gation of other co-sharer’s right 510 


— ——Committee—Superintendent—Officer of Trust 
Committee, whether trustee or servant—Determination 
of question from trust deed—Dismissal of officer— 
Power of Court to interfere. 


—— 





Where there is a trust in favour of an officer of a 
Trust Corporation, that is, where the relation of trus- 
tees and cestui que trust exists between the Corporation 
and one of its officers, the Court will interpose in a case 
of dismissal of such officer as in a case of breach 
of trust. 

But if the relation between the corporation and one 
of its officers be merely a contractual one, that is, if 
the officer be a servant of the Corporation, then he 
may be dismissed by his employers, the Corporation. 

The question whether an officer is a servant of the 
Corporation, or whether any trust has been created 
in his favour, depends upon the statute or deed 
creating the foundation. 

Wherea Superintendent of a religious and charit- 
able endowment was according to the deed of endow. 
ment to be the Secretary and the sxecutive hand of 
the Trust Committee and was to follow the orders and 
directions of the latter, and to submit accounts to the 
Committee and to manage the trust properties subs 
ject to the control of the Committee: 
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Trust—concid. 


Held,(1)that there was no trust created in favour of 
the Superintendent who could be dismissed by the 
Oommittee; that the Court could not compel the Com- 
mittee to re-instate the Superintendent in his office 
if he was dismissed and that his only remedy was by 
an action for damages; 

(2) that the Superintendent had no locus standi 
to question the validity of the appointment of a 
person as his successor made by the trust Committes. 
Ram OHANDRA v. RAKHAL Das, 17 C. W. N. 1045 157 


Under-«proprietor’s right to graze cattle in 
waste land of village—Customary und prescriptive 
rights, difference between—Continuous, open and 
peaceful enjoyment jor 20 years not necessary in case 
of customary right—Right to graze cattle, whether a 
customary right—Hasement and custom, distinction 
between. 


Plaintiffs (under-proprietors) sued the defendants 
(superior proprietors) for a declaration of their title 
to graze their cattle in the jungle area of the village 
and for an injunction to restrain the defendants, who 
had been interfering with the exercise of this right 
since 1903, from doing so, The village wajib ul-arz 
showed that the ratyate used to graze their cattle in 
the waste land, but did not indicate that the zemindar’s 
permission was necessary for the exercise of this 
right: 

Seld, (1) that the plaintiffs were just as much en- 
titled to the right claimed as the other tenants of the 
village; 

(2) that the mere fact that the defendants had been 
preventing the plaintiffs from exercising the custo- 
mary right since 1903, did not necessarily extinguish 
that right, because it differed from a presoriptive right 
inasmuch .as no fixed period was necessary for its en- 
joyment: A 

A right to graze cattle can be the subjectof a 
customary right. Jar Jar Ram v. SANWAL SINGH 


Undue influence. See Coxtraor Acr, s. 16. 





tered deed’ 


U. P. Land Revenue Act (II of I901), 
S. 233 (k) 46 


ee en an ma an Sa 233 K) — Turisdic- 

* tion of Civtl Courts to question exclusive jurisdiction 
of Revenue Courts—Oivil Courts powerless to gainsay 
acts of Revenue Courts in respect of partition and 
other matters exclusively cognizable by latter. 


The Civil Courts have no jurisdiction to declare 
that the Revenue Courts should not have done 
what they have done in respect of a matter relating 
to partition, which is entirely and exclusively cogniz- 
able by the latter. BACHCHA SINGH v. Pirtar SINGH 


56 

— S. 233 (K)—Jurisdic. 

tion of Civil or Revenue Court-- Objection which 

could not be raised in Revenue Courl, maintainability 
of, in Civil Court. i 


Where the plaintiff came to the Civil Court seeking 
a declaration that certain lands held in severalty by 
him had Been wrongly included in the shares allotted 
by the Revenue Courts to the other co-sharers in the 
partition case: , 








INDIAN OASES. ` r 


—— — —~—— Admissibility of unregis- 
4 
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U. P, Land Revenue Act—concld. 


Held, that the suit was not maintainable by 
reason of the provisions of section 233 (k) of the 
U. P. Land Revenue Act. ih 

Where it was further contended that the suit was 
maintainable on the ground that the plaintiff had no 
opportunity of bringing before the consideration of 
the Revenue Courts the objections which he now 
desired to raise in the Civil Court, inasmuch as it 
appeared that no notice of any of the dates set down 
for the preparation of the partition pPoceeding in the 
Assistant Collector’s Court was ever served on the 
plaintiff: 

Held, that the objections raised by the plainte 
were, as a matter of fact, considered and overruled 
by the Revenue Courts, and that those Courts pos- 
sessed exclusive jurisdiction with respect to the orders 
passed by them upon those objections. RAGHUBAR 
DAYAL v. MITHAN KUNWAR 145 


U. P. Municipalities Act (I of 1900), 
SS. 87 (1) (a), 168 -“Brect or re-erect,” 
meaning of Digging of grain pit. 


The digging of a grain pit cannot be said to amount 
to an erection orre-erection within the meaning of 
s3ction 87 (l) (a) of the Municipalities Act. Han 
SARAN Das v. ENPEROR, 11 A. L. J. 688; 14 CR. L. J. 
451 GII 








Somes. ss. 88, 91, 147-—-Re. 

construction of privy and balcony —Permission of 
Municipality -Power of Municipal Board to give 
notice for removal of a construction. 


Section 91 of the Municipalities Act does not apply 
to a case where a person re-builds a portion of the 
screening wall of a privy, which had fallen down 
without the permission of the Board. ` 


Section 88 givea ample power to a Municipal Board 
to give notice requiring the removal of a baleony over- 
hanging a public road, It is not necessary that the 
Board should give reasons for the notice and should 
tender compensation along with the notice to the 
person who may be damaged: by the removal of the 


balcony. Nauna Mat v. Municipan Boarp OF 
HATHRAS, 11 A. L. J. 486; 14 Or, L. J. 421; 85 A. 375 

l 405 

—— —— aan -— SS. 91, 147 405 
—— — — — S. 168 611 
— — — SS. 168, 170 — Un. 





harnessing horse on road, 


The accused unharnessed his horse from hig 
carriage onthe road side, placed the former in its 
stable and the carriage in the coach house, The 
vehicle did not stand -for a considerable length of 
time upon the public road; 

Held, (1) that the accused was not guilty of an 
offence either under section 168 or 170 of the Muni- 
cipalities Act; 

(2: that a Municipal Board could not by its resola- 
tion extend the scope of section 170 of this Act; 

(3) that a Nazul Darogha was not competent to 
file a complaint under section 170. Narın KUMAR 
Moxerai v, EMPEROR, 11 A. L. J. 721; 14 Cr. L. J. 623 

1003 


1003 
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U. P. Municipalities Act—concld. 


—— S. 187 (h)—Civil Pro- 
cedure Code (Act V of 1808), ss. 2, 96—Hlection 
petition—No appeal. 

An order passed by a Civil Conrt on a Munici- 
pal election petition is not a decree within the mean- 
ing`of section 2 of the Civil Procedure Code and no 
appeal lies from such an order. KHUNNI Lat 4, 
RAGHUNANDAN PERSHAD, 11 A. L. J. 659 9 


sValuation of suit— ortgage—Redemption 
anit—Course of appeal 473 








Suit for account—~Appeal— 
Jurisdiction—Tentative value stated by car? 











Vendor and Purchaser—Sale — Title — 
Registration of docwment—Consideration not paid— 
Intention of parties that document not to be operative 
till consideration is paid—Where no such intention, 
registration passes title—Decree for possession—Pay- 
ment of consideration condition precedent— Transfer 
of Property Act (IV of 1882), s. 55 (1) (F), (4) ©). 


The mere circumstance that a document has been 
registered, does not conclusively show that it was 
intended to take effect immediately upon execution 
and registration; if the parties intended that the 
dccument should not become operative till the con- 
sideration had been paid by the purchaser and the 
document delivered to him by the vendor, the Court 
would give effect to such intention. 

Where there was no intention on the part of the 
vendor or the purchaser to postpone the operation 
of the conveyance till consideration had been actually 
paid, the title vested in the latter as soon as the con- 
veyance was executed and registered. 

But there is no reason why the right of the 
purchaser to obtain possession under section 55 (1) 
(f) of the Transfer of Property Act and the right 
of the vendor to realise the. unpaid bulance of the 
purchase-money under section 55 (4) (b) should not 
be recognised and enforced in one action. 

Therefore in a suit for possession by the trans- 
feree who has not paid the whole amount of con- 
sideration, the Court may compel him to bring 
into Court the amount of purchase-money not yet 
paid, to be credited in the first instance to the 
vendor and directions given thereafter for adjust- 
ment of the rights of the vendor and the subsequent 
transferees. NIL MADHAB Pagal v. HARAN PROSAD 
Parsi, 17 C. W. N. 1161 


mem an e 








Interest—Ruqqa pormising 
to pay amount mentioning no interest nor interest 
demanded before suit—No interest recoverable— 
Agreement between mortgagor and mortgagee amount. 
ing to virtual sale—VYendor’s charge upon property for 
unpaid purchase-money—Title to interest—Interest 
Act (XXXII of 1889)—Oontract Act (IX of 1872), 
A a Transfer of Property Act (IV of 1882), s. 55 
Plaintiff sued to redeem certain honse property. 
A. on behalf and in the interests of the mortgagees 
executed a rugga, in which he undertook to pay in 
fail settlement of the claim to the property a certain 
amount to the plaintiff, who in consideration thereof 
gave up all claims tothe property. The rugga made 
no mention of interest andthe plaintiff never de- 
Ep payment of interest before the institution of 
is suit: ` 3 g 


GENERAL INDEX. 
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Vendor and Purchaser—concld. 


Held, that in the ordinary course of things, the 
plaintiff would have no right, under the circumstances, 
to claim interest under Act XXXII of 1839 or as 
damages under section 73 of the Indian Contract Aot, 
butthe agreement between the parties amounting 
to a virtual sale of the property by the mortgagors. 
to the mortgagee, the vendor would be entitled toa 
charge upon the property in the hands of the buyer 
for the amount of the purchase-money or any part 
thereof remaining unpaid, and for interest thereon. 
Ansan Das v. HAKIM Rar, 39 P. R. 1913; 263 P. L. R. 
1913 299 


Wagering contract—Delivery orders used 
for payment of differences 882 

———-~—— Business of parties and sur- 
rounding circumstances should be examined by Court 
—Intention to settle by payment of differences—Part 
delivery—Pakka adatia. 

In all cases where the defence of wagering contract 
is set up, the business of the contracting parties and 
the surrounding circumstances of the case must be 
examined. 

The plaintiffs averred as follows: 

(1) That they were the pakki adat agents of the 
defendant; 

(2) That the defendant having instructed the 
plaintiffs to sell 4,000 tons of linseed on his account, 
they had sold on his behalf the whole amount of linseed 
to 39 buyers under covering contracts; 

(8) That the defendant having failed to give deli- 
very of linseed on the appointed date, the plaintiffs 
had to purchase 300 tons for ready delivery on de- 
fendant’s account and also had to pay to the various 








- buyers the differences due on 3,700 tons. 


On the above allegations, the plaintiffs as pakka 
adatias sued to recover from the defendant more than 
ninety thousand rupees. The defence was that the 
transaction was a wagering transaction and, therefore, 
the sum claimed could not be recovered. 

Among others, the following facts and circumstances 
appeared in the case: 

(1) The plaintiffs dealt largely in cotton bub only 
to a small extent in linseed—on an average they did 
notreceive from their constituents in Bombay more 
than 150 tons of linseed in the year. 

(2) By another contract entered into about three 
months before the linseed transaction, the 
defendant had agreed to purchase from the 
plaintiffs 2,000 bales of cotton. But that contract 
was closed between the parties without any delivery 
having taken place. 

(3) Plaintiffs had resorted to their Solicitors for 
intervention in very trivial matters relating to the 
linseed transaction. 

(4) The plaintiffs admitted that the purchase of 
300 tons for ready delivery was done for the 
purpose of the Court’s proceedings. 

(5) All the thirty-nine covering contracts were in 
the same form and in each case there was the condi- 
tion ‘not to be delivered to Messrs. N. R. & Co. a 
firm which always insisted on delivery of produce 
contracted for, being large exporters : 

Held, (1) thatthere was no privity between the 
defendant and the thirty-nine buyers; 

(2) that the sub-contracts, considerin their condi- 
tions, were not sufficient indication of an intention on 
the part of the plaintiffs to call for, delivery from the 
defendant; g 
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Wageri ng contract—concld. 


(8) that all other circumstances pointed to the con- 
clusion that the common understanding was that the 
defendant and the plaintiffs should deal in differences 
and settle in thas way; 

(4) that the contract was a wagering contract and 
that, consequently, plaintiffs’ suit must be dismissed. 
BURJORJI Rurrons: BOMANJI v. BHAGVANDAS PARASH- 
Ram, 15 Bom. L. R. 716 834 


Waiver. See LIMITATION Act, 1908, Som. I, ART. 
75. 


564 


Wajib-ul=arz, custom wider than that record- 
ed in, may be proved 40 


Wajib-ul~araiz of, villages other than one in 
snit, admissibility of, to prove family custom exist- 
ing in latter—“Family,” meaning of, in “family 
custom” 

Wakf—Dedication —Question of fact—Religious or 
charitable purpose—Property used for teaching of 
girls, preaching of sermons and entertainment of 
holy men—House taken in mortgage—Wakf, 


—-— — of pre-emption right 


A house was called a dharamsala, and had been used 
for the purpose of teaching girls, the preaching of 
‘sermons, and the occasional entertainment of holy men. 

Another house was taken in mortgage as an adjunct 
to the other house and was used for dharamsala pur- 

0868: 

Held, that the question whether a particular pro- 
perty has been dedicated to publio, religious or charit- 
able uses is not a question of Anglo-Indian Law to bs 
decided in accordance with the principles laid down 
in English authorities, but a question of fact, pure and 
simple and to be decided according to the feelings 
and sentiments of the religious community to which 
the parties belong. 

That the houses were dedicated to religious or 
oharitable uses. 

That the fact of the precarious tenure of the house 
taken in mortgage was immaterial. Sant Das v, Raw 
Bat, 38 P. R. 1913; 264 P. L. R. 1913; 184 P. W, R. 
1913 295 


Will. 


See Hinpv LAW—- WIDI. 
Oonstruction—Joint tenancy, 


Where a testatrix gives property to her daughter 
and gréat-grand-daughter by another daughter and 
directs that they shall divide it and take itin equal 
shares, there is no gift in joint tenancy. The issue of 
each legatee will get the respective shares. ISSAKI 
Ausan v. Moravsamr Ponnar, (1913) M, W. N 





—-——Legatee’s right to surrender his rights under 
Will. 


It is open to a person entitled to an absolute estate, 
‘by virtue of a bequest made by his father, to surrender 
the rights devolving on him under it and to allow his 
brothers to take an equal share with him in: the 
estate. BHARATH SINGH v. BALBHADHAR BINGE 429 


—~—-———Person claiming independently of Will and dis- 
puting right of testator to deal with property, whether 
can object to Probate—Locus standi— Probate and Ad- 
ministration Act (V of 1881), s. 69—Notice of Probate 
proceeding “Interest of estate of deceased.” 


INDIAN CASES. 


{1913 
Will—coneld. 


A person who claims outside and independently of 
a Will or claims adversely to the testator and dis- 
putes his right to deal with the property, can in 
no sense be deemed to claim an interest in the estate 
of the deceased within the meaning of section 69 of 
the Probate and Administration Act. 

The case of the applicant is thatthe testatrix was 
entitled as a Hindu daughter toa limited interest in 
the property left by her father and was not com- 
petent to make a testamentary disposition of-thee 
estate of her father to which the applicant was en- 
titled as the reversionary heir: 

Held, that the applicant was not a person who 
claimed an interest in the estate of the deceased 
and was, therefore, not entitled to notice of the 
Probate proceedings and had no locus standi to apply 
for revocation of the Probate. Gorau CHanpra Bose 
v. AsurosH BosE 342 


Revocation—Presumption. 


A presumption of revocation of a Will by the testa- 
tor himself does arise when the facts are that the 
Will was made at the time when the testator was a 
bachelor, that under the Willa son subsequently born to 
the testator by his lawful wife would be entirely dis- 
inherited and left to starve unless the legatee out of 
compassion chose to allow him some maintenance, 
and that the Will is not to be found after the testator’s 
death. Urram Das v. CHANAN Das, 61 P. R. 1918; 
283 P. L. R. 1913; 200 P. W. R. 1913 462 


Withdrawal of suit. 
Cone, 1908, O. XXIIT, 


Witness—Right of party to examine his opponent 
as witness 450 


See Civin PROCEDURE 





— of tender years, capacity to understand . 


Words and Phrases— 


agriculture 332 
any other for the time being 

in force 249 
‘any person 213 
aputrasia 32 
arh -870 
as such 857 
bad faith 901 
circumstances 264 
consistent with the code 775 
contentious suit 976 
costs of process 337 
cultivation 332 


debtor ordinarily resides or 
carries on business or 
personally works for gain 370 


enforce a right 623 
erect or re~erect Gl 


y 


En a 


p horticulture 
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Words and PhraseS—contd. 
estate 250, 753, 759, 769 
family 894 
forthe benefit of wife and 


children 934 
fraudulently 998 
good-faith 901 

ehonest belief 180 
332 


in accordance with the pro 


visions of this Act 385 
intent to commit fraud 998 
interest 152 
interest of estate of deceased 342 
joint 28 
keeping, 599 
maintain a right 623 
malus animus 180 
married woman 934 
may 704 
mustagharagq 870 
occupier 144 
-on merits 971 
parties 998 
place 609 


proportionate to his own inm 


GENERAL INDEX OF INDIAN CASES.—1913. 


1107 
Words and Phrases—concid. 
try any case 209 
valuabie security 596 
void 485 
valuable consideration 901 


Workmen’s Breach of Contract 
Act (XIII of 1859), S. l—Advance of money 
to be reimbursed by monthly deductions Jrom wages 
—Applicability of the Act. 


An advance of money paid to a workman on con- 
dition of its being reimbursed by monthly deductions 
from his wages is ‘an advance of money on account 
of any work which he shall have contracted to per- 
form, etc.’ within the meaning of Act XIII of 1859. 
GOVINDA COHETTY v. Munnoany Naik, 14 Cr. lu, 1 








—_— —— Sa L—Efect of dismissal 
for default of application—Criminal Procedure Code 
(Act F of 1898), ss. 247, 408. 

An application under section lof the Workmen’s 
Breach of Contract Act, 1859, was dismissed for de- 
fault before any order had been passed by the Magis- 
trate under section 2 of the Act, Three years later, 
when the offender was found by the applicant, the 
application was renewed but dismissed by the Magis- 
trate, who held that there were no sufficient grounds 
for going on with a case determined so long ago. 

Held, (1) that no “offence” against the Act having 
yet been committed, there was no “acquittal” and 
section 403 of the Code of Criminal Procedure did not 
bar the re-opening of the proceedings; 

(2) that as the delay was due to the applicant’s 
inability 10 find the offender, there was no ground for 
refusing to continue the inquiry. KrisHNaA PERDAN 
v. PASAND, 6 Bor. L. T. 108, 14 Ox. L. J. 404; 7 L. B. 
R. 35 228 


Zuripeshgi lease—Raiyat taking zuripeshgi, 
effect of—Raiyati status, if lost—~Right to acquire right 


- terest 152 of occupancy, if divested—Lease constituting valin 
proprietor 250 security for sumadvanced—Foundation of claim to 
raiyati interest. 

raiyat 332 Where a leaseis noba mere contract for the culti- 

valtion of the land let but is also intended to consti- 

realized 919 tuteand does constitnte areal and valid security to 

rehen 870 the tenant for the sum advanced, it cannot be made 
the foundation of a claim to a raiyati interest. 

santan 32 A raiyat, by taking azuripeshgt lease of tho land 

of which he was previously in possession as a ratyct, 

son 32 doesnot lose his raiyati status,or divest himsclf of 

his right to acquire a right of occupancy in the land. 

take cognizance 409 Lar Banavur Sana v. M., MACKENZIE 781 

ee 





